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§  634  (651).  Definitions — Depositions  not  admissible 
at  common  law. — There  is  comparatively  very  little  diver- 
gence of  expression  in  the  definition  of  "what  a  deposition 
is,  and  we  therefore  select  only  a  few  from  the  large  num- 
ber of  decisions  containing  accurate  expressions  of  the  ac- 
cepted meaning  of  the  term.  A  legal  deposition,  according 
to  Bouvier,  is  the  testimony  of  a  witness,  reduced  to  writ- 
ing, in  due  form  of  law,  by  virtue  of  a  commission  or 
other  authority  of  a  competent  tribunal,  or  according  to 
the  provision  of  some  statute  law,  to  be  used  on  the  trial 
of  some  question  of  fact  in  a  court  of  justice.^  Nelson,  J., 
in  a  case  often  referred  to  for  its  definition,  said  that  it  is 
testimony  taken  out  of  court  under  an  authority  which 
will  entitle  it  to  be  read  as  evidence  in  court,  and  has  no 
relation  to  oral  testimony  taken  in  court,  or  before  a  mas- 

1  I  Bouv.  Law  Diet.,  tit.  "Deposition." 
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ter.  It  applies  in  cases  at  common  law  where  depositions 
are  given  in  evidence  on  the  trial,  and  in  suits  in  equity 
where  depositions  are  read  at  the  hearing.^  Deposition  is 
a  generic  expression,  embracing  all  written  evidence  veri- 
fied by  oath,  and  thus  includes  affidavits ;  but  in  legal  lan- 
guage a  distinction  is  maintained,  in  courts  of  law  and 
chancery,  between  depositions  and  affidavits.  A  deposi- 
tion is  evidence  given  by  a  witness  under  interrogatories, 
oral  or  written,  and  usually  written  down  by  an  official  per- 
son; while  an  affidavit  is  the  mere  voluntary  act  of  the 
party  making  the  oath,  and  may  be,  and  generally  is,  taken 
without  the  cognizance  of  the  one  against  whom  it  is  to  be 
used.^  Primarily,  a  deposition  is  simply  written  testi- 
mony. It  is  testimony  that  is  deposited  or  laid  down  in 
■waiting.  There  are  only  two  modes  of  producing  the  testi- 
mony of  a  witness  before  a  court  upon  the  trial  or  hearing 
oi  a  cause.  It  may  be  produced  by  reading  his  deposi- 
tion, or  it  may  be  produced  orally;  and  the  "oral  examina- 
tion of  a  witness, ' '  within  the  meaning  of  the  sixty-seventh 
rule  in  equity,  is  not  synonymous  with  the  "oral  testi- 
mony of  a  witness."*  The  rule  provides  for  taking  depo- 
sitions upon  "oral  examination,"  instead  of  written  inter- 
rogatories. Oral  testimony  on  the  trial  or  hearing  of  a 
cause  must  be  spoken  and  delivered  by  the  witness  in  the 
presence  of  the  court.  Depositions  are  a  substitute  for  it. 
Testimony  that  is  orally  delivered  before  any  person  who 
is  authorized  to  receive  it,  and  reduced  to  writing  for  use 
in  a  court,  becomes  a  deposition.  But,  in  order  to  render 
it  admissible  as  evidence  in  a  court,  it  must  be  taken  ac- 
cording to  law.^  Where  it  was  sought  to  compel  a  person 
to  make  affidavit  of  certain  facts  relating  to  the  appoint- 

2  Troy  etc.  Nail  Factory  v.  Corn-      Fed.  Gas.  No.  13,i54.    See,  also,  note 

ing,    7    Blatolif.    16,    Fed.    Gas.    No.       to   Fearn  v.  West  Jersey  Ferry  Co., 

14,197.  13  L.  E.  A.  366. 

S  Bac.  Abr.,  "Affidavit";  Jae.  Law  -t-,  t^     ^    as  r^  :i    on 

_.,,.,„.'  _  *  Ferguson  v.  Dent,  46  Fed.  89. 

Diet.,   tits.   "Affidavit"   and   "Beposi- 

tion";     Wyatt,    Pract.     Eeg.,     o.     7;  °  Indianapolis  Water  Co.  T.  Straw- 

Stimpson  v.  Brooks,  3  Blatohf.   456,      board  Co.,  65  Fed.  534. 


5  DEPOSITIONS.  §  634  (651) 

ment  of  a  receiver,  the  federal  court  said  there  was  no  pro- 
vision for  any  such  procedure.  A  commissioner  appointed 
for  such  purpose  could  only  proceed  by  propounding  ques- 
tions or  permitting  counsel  to  propound  them.  This  would 
be  in  effect  taking  a  deposition,  and,  of  course,  to  make 
it  legal,  the  notice  required  by  law  should  be  given.  ' '  The 
distinction  between  an  affidavit  and  a  deposition  is  that  the 
former  is  ex  parte  and  voluntary,  and  the  latter  is  made 
after  notice,  and  is  compulsory.  An  affidavit  is  a  volun- 
tary, ex  parte  statement,  formally  reduced  to  writing  and 
sworn  to  or  affirmed  before  some  officer  authorized  by  law 
to  take  it.  If  the  witness  is  subpoenaed,  sworn,  and  re- 
quired to  answer,  his  evidence  reduced  to  writing  is  his 
deposition,  and  it  could  only  be  legally  taken  on  notice 
with  the  right  of  cross-examination."®  The  definitions 
to  be  found  in  the  various  codes  are  all  based  upon  those 
given  above.''  The  term  is  used  in  a  different  sense  in 
criminal  procedure  where  it  signifies  the  testimony  of  wit- 
nesses taken  on  a  preliminary  hearing  in  writing  and 
signed  by  the  witness  in  the  presence  of  the  magistrate 
presiding.  As  a  rule,  the  introduction  of  depositions  is 
jealously  guarded  by  the  courts  and  surrounded  with  for- 
malities which  shall  insure  their  perfect  fairness.  We 
shall  see,  later  on,  that  they  were  not  competent  at  com- 
mon law  and  are  admitted  now  only  ex  necessitate  rei.  In 
Pennsylvania,  Gibson,  J.,*  said  that  they  are,  at  best,  an 
inferior  kind  of  evidence,  and  not  to  be  encouraged  beyond 
the  limits  of  absolute  necessity.     In  Vermont,  Phelps,  J.,® 

6  Crenshaw  v.  Miller,  111  Fed.  450.  Other  useful  definitions  will  be  found 

7  In  the  Code  of  Civil  Procedure  in  Aven  v.  Wilson,  61  Ark.  287,  32 
of  California,  section  2003,  an  affi-  ®.  W.  1074;  State  v.  Dayton,  23  N. 
davit  ia  defined  as  a  written  declara-  J.  L.  49,  53  Am.  Dec.  270;  The  Sallie 
tion  under  oath  made  without  notice  P.  Linderman,  22  Fed.  557;  Lutcher 
to  the  adverse  party;  and  in  section  v.  United  States,  72  Fed.  968,  19  C. 
2004,   under   the   heading   of    deposi-  C.  A.  259. 

tion   defined,  we  find,   "A   deposition  g  Gordon   v.   Little,   8    Serg.   &   E. 

is  a   written   declaration  under  oath,  (Pa.)   536,  11  Am.  Dec.  632. 

made    upon     notice    to    the    adverse  ^  Winooskie   Turnpike   Co.   v.   Rid- 

party    for    the    purpose    of    enabling  j^^^  g  ^^    ^^^^  3^  j^    j^    ^^^ 
him    to    attend    and    cross-examine." 
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said:  "Depositions  are  a  species  of  evidence  in  suits  at  law 
altogether  unknown  to  the  common  law.  They  are  not 
used  in  England  and  many  of  our  sister  states.  They  are^ 
moreover,  a  species  of  evidence  of  a  most  unsatisfactory 
character,  and  should  always  be  received  with  the  utmost 
caution.  The  legislature  have  guarded  them  with  great 
care,  and  the  courts  have  rigidly  enforced  all  the  safe- 
guards which  the  legislature  have  established."  It  must 
not  be  assumed,  however,  that  because  the  courts  are  ex- 
acting in  their  demand  for  full  opportunity  to  be  given 
to  the  adverse  party  to  cross-examine,  that  any  spirit  of 
hostility  is  shown  to  the  practice  which  forms  an  innova- 
tion on  the  old  common-law  procedure.  Depositions  are 
taken  in  order  that  the  evidence  of  witnesses  whose  attend- 
ance in  court  cannot  be  secured  may  yet  be  available  for 
the  furtherance  of  justice.  Statutes  passed  for  this  pur- 
pose should  be  construed  broadly  and  liberally  to  effectu- 
ate their  end.'°  The  early  common-law  courts  seem  to 
have  regarded  it  as  a  sanction  of  the  highest  importance 
that  witnesses  should. testify  in  open  court  in  the  presence 
of  the  judge  and  jury,  and  in  so  public  a  manner  that  the 
demeanor  and  conduct  of  the  witness  could  be  subjected  to 
public  scrutiny.  So  jealously  did  the  common-law  judges 
insist  upon  these  tests,  that  it  was  not  their  practice  to  re- 
ceive depositions  in  evidence.  It  is  true  that  the  courts  of 
common  law  sometimes  used  indirect  means  to  coerce  a 
party  into  a  consent  to  the  examination,  under  a  commis- 
sion, of  witnesses  who  were  absent  in  foreign  countries. 
"These  means  of  coercion  were  various,  such  as  putting 
off  the  trial  or  refusing  to  enter  judgment,  as  in  case  of 
nonsuit,  if  the  defendant  was  the  recusant  party,  or  by  a 
stay  of  proceedings  till  the  party  applying  for  the  com- 
mission could  have  recourse  to  a  court  of  equity  by  insti- 
tuting a  new  suit  there,  auxiliary  to  the  suit  at  law.     But 

10  Commonwealth     v.     Trent,     117       228;    Moore   v.   Stoddard,   206   Mass. 
Ky.   34,  4   Ann.   Cas.   209,   77    S.   W.       395,  92  N.   E.   502. 
390;  Taylor  v.  Goodwin,  4  Q.  B.  Div. 
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subsequently  the  learned  judges  appear  not  to  have  been 
satisfied  that  it  was  proper  for  them  to  compel  a  party, 
by  indirect  means,  to  do  that  which  they  had  no  authority 
to  compel  him  to  do  directly;  and  they  accordingly  refused 
to  put  off  a  trial  for  that  purpose.  This  inconvenience 
was  therefore  remedied  by  statutes  which  provided  that 
in  all  cases  in  the  absence  of  witnesses,  whether  by  sick- 
ness, or  traveling  out  of  the  jurisdiction,  or  residence 
abroad,  the  courts,  in  their  discretion  for  the  due  adminis- 
tration of  justice,  may  cause  the  witnesses  to  be  examined 
under  a  commission  issued  for  that  purpose.  "^^  Tracing 
the  evolution  of  the  deposition,  Thayer  says:  "As  testi- 
mony grew  to  be  more  important  in  jury  cases,  it  was 
more  and  more  necessary  to  provide  against  the  loss  of  it 
by  death  and  other  causes.  The  chancery  had  dealt  with 
this  by  following  the  example  of  the  Roman  law  and  tak- 
ing depositions  de  bene  esse  and  in  perpetuam.  And  the 
common-law  courts,  under  some  pressure,  as  it  would  seem, 
from  the  chancery,  admitted  the  use  of  depositions  so 
taken,  in  case  of  death  and  certain  other  contingencies,  in 
order  to  save  what  might  be  a  fatal  loss  of  testimony.  "^^ 
In  the  act  of  Congress  to  establish  the  judicial  courts  of 
the  United  States,  passed  in  1789,  liberal  provision  was 
made  for  taking  depositions  in  the  federal  courts.^'  In 
the  various  states  a  similar  policy  has  been  pursued,  and 
the  courts  generally  recognize  the  necessity  of  encouraging 
a  method  of  securing  testimony  which,  under  a  govern- 
ment consisting  of  many  states  widely  separated  and  hav- 
ing independent  jurisdiction,  has  become  indispensable  to 
the  afdministration  of  justice.  Hence  it  will  be  found  that 
in  this  country  the  right  to  use  depositions  as  evidence, 

11  1    Greenl.    Ev.,  §  320.     A    very  Clure  v.  McClintock,  150  Ky.  265,  42 

elaborate     discussion     of     tlie     many  L.  E.  A.,  N.  S.,  388,  150  S.  W.  332. 

English  statutes  on  the  subject  will  12  Thayer,    Cases   on   Evidence,    2d 

be  found  in  Taylor  on  Evidence,  10th  ed.,  314. 

ed.,  c.  5,  vol.  1,  and  c.  1,  pt.  3,  vol.  2.  13  TJ.  S.  Stats.  24,  Sept.  1789,  c.  20, 

In  some  states  the  common-law  pro-  §  30,  vol.  1,  p.  88.     See  §  636  et  seq., 

cedure  has  not  been  displaced:    Me-  post. 
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under  prescribed  conditions,  belongs  to  the  inferior  courts 
as  well  as  to  those  of  general  jurisdiction. 

§  635  (652).  Depositions  received  in  chancery  practice 
— To  perpetuate  testimony — De  bene  esse. — ^Under  the 
more  liberal  procedure  of  the  courts  of  chancery,  the  idea 
vs^as  not  tolerated  that  no  definite  means  should  be  pro- 
vided for  obtaining  the  testimony  of  witnesses  who  could 
not  be  produced  at  the  trial;  and,  from  an  early  period,, 
those  courts  exercised  the  jurisdiction  of  taking  the  testi- 
mony of  absent  or  infirm  witnesses.  One  mode  of  exer- 
cising this  jurisdiction  was  to  take  depositions  to  perpetu- 
ate testimony,  in  perpetuam  rei  memoriam.  This  practice 
was  allowed  in  cases  where  litigation  or  controversy 
was  expected  but  not  commenced;  and  where  there  was 
danger  that  the  testimony  of  a  material  witness  would  be 
lost  by  reason  of  his  death  or  departure  from  the  country.. 
In  a  bill  to  perpetuate  testimony,  the  sole  relief  prayed 
for  was  the  preservation  of  the  evidence  in  question. 
Hence,  after  the  examination  of  the  witness,  the  suit  ter- 
minated and  the  evidence  so  taken  was  held  for  use  after 
the  death  of  the  person  examined  or  his  inability  to  attend 
the  trial,  in  case  the  contingency  for  such  use  should 
arise.  Blackstone  tells  us :  "  If  witnesses  to  a  disputable 
fact  are  old  and  infirm,  it  is  very  usual  to  file  a  bill  to 
perpetuate  the  testimony  of  those  witnesses,  although  no 
suit  is  depending;  for,  it  may  be,  a  man's  antagonist  only 
waits  for  the  death  of  some  of  them  to  begin  his  suit.  This 
is  most  frequent  when  lands  are  devised  by  will  away 
from  the  heir  at  law;  and  the  devisee,  in  order  to  per- 
petuate the  testimony  of  the  witnesses  to  such  will,  ex- 
hibits a  bill  in  chancery  against  the  heir,  and  sets  forth 
the  will  verbatim  therein,  suggesting  that  the  heir  is  in- 
clined to  dispute  its  validity ;  and  then,  the  defendant  hav- 
ing answered,  they  proceed  to  issue  as  in  other  cases,  and 
examine  the  witnesses  to  the  will;  after  which  the  cause 
is  at  an  end,  without  proceeding  to  any  decree,  no  relief 
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being  prayed  by  the  bill;  but  the  heir  is  entitled  to  bis 
costs,  even  though  he  contests  the  will.  This  is  what  is 
usually  meant  by  proving  a  will  in  chancery.""  There 
is  a  clear  distinction  between  an  application  in  a  pending 
case  for  a  dedimus  "to  take  depositions  according  to  com- 
mon usage"  and  an  original  bill  in  perpetuam  rei  memo- 
riam  ' '  according  to  the  usages  of  chancery. ' '  The  federal 
statute"  provides:  "In  any  case  where  it  is  necessary,  in 
order  to  prevent  a  failure  or  delay  of  justice,  any  of  the 
courts  of  the  United  States  may  grant  a  dedimus  potesta- 
tem  to  take  depositions  according  to  common  usage;  and 
any  circuit  court,  upon  application  to  it  as  a  court  of 
equity,  may,  according  to  the  usages  of  chancery,  direct 
depositions  to  be  taken  in  perpetuam  rei  memoriam,  if  they 
relate  to  ^ny  matters  that  may  be  cognizable  in  any  court 
of  the  United  States.  And  the  provisions  of  sections  eight 
hundred  and  sixty-three,  eight  hundred  and  sixty-four,  and 
eight  hundred  and  sixty-five,  shall  not  apply  to  any  depo- 
sition to  be  taken  under  the  authority  of  this  section." 
And  section  867  enacts  that  "Any  court  of  the  United 
States  may,  in  its  discretion,  admit  in  evidence  in  any  cause 
before  it  any  deposition  taken  in  perpetuam  rei  memoriam, 
which  would  be  so  admissible  in  a  court  of  the  state 
wherein  such  cause  is  pending,  according  to  the  laws 
thereof."  The  two  clauses  referred  to  are  not  only  dis-  , 
tinct  and  independent,  but  they  contemplate  different  pro- 
cedures, and  the  provisions  of  the  first  do  not  affect  the 
second.^®  The  courts  of  chancery  also  supplied  the  defects 
of  practice  in  the  common-law  courts  by  entertaining  juris- 
diction to  obtain  depositions  of  another  class,  that  is,  by 

14  3  Black.  Com.  450.  tertain    the    bill   in   perpetuam,    etc., 

15  XJ.  S.  Eev.  'Stats.,  §  866  (XJ.  S.  the  general  nature  of  the  remedy,  the 
Comp.  Stats.  1901,  p.  663,  3  Fed.  necessity  of  showing  no  possibility 
St.  Ann.  20).  of   immediate    judicial   investigation, 

16  Westinghouse  Mach.  Co.  v.  Elec-  for  the  preservation  of  the  testimony, 
trio  Storage  Co.,  170  Ted.  430,  95  the  extent  of  the  party's  interest 
C.  C.  A.  600,  25  L.  R.  A.,  N.  S.,  678,  in  the  subject  matter,  the  character 
to  which  is  appended  a  useful  note  of  the  testimony  and  the  procedure 
dealing   with   the  jurisdiction   to   en-  and  pleadings. 
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bills  to  take  testimony  de  bene  esse.  Bills  of  this  char- 
acter, like  those  to  perpetuate  testimony,  were  auxiliary 
to  proceedings  in  the  courts  of  law,  and  were  designed  to 
preserve  for  use  testimony  of  witnesses  which  might  other- 
wise be  lost  by  reason  of  death  or  absence.  Although 
there  were  other  points  of  difference  between  the  two 
forms  of  procedure,  the  most  important  distinction  was 
that  the  bill  to  perpetuate  testimony  could  be  maintained 
only  where  no  present  suit  could  be  brought  at  law  by  the 
moving  party,  while  bills  to  take  testimony  de  bene  esse 
were  only  proper  in  aid  of  a  suit  already  commenced.*^ 


17  Angell  V.  Angell,  1  Sim.  &  S. 
83,  57  Eng.  E«print,  33;  Philips  v. 
Carew,  1  P.  Wms.  117,  24  Eng.  Re- 
print, 318.  The  extent  of  this  ju- 
risdiction of  equity  to  perpetuate  and 
preserve  testimony  is  thus  stated  in 
Angell  V.  Angell,  supra:  "If  it  be 
possible  that  the  matter  in  question 
can,  by  the  party  who  files  the  bill, 
be  made  the  subject  of  immediate 
judicial  investigation,  no  such  suit 
(to  perpetuate  testimony)  is  enter- 
tained. But  if  the  party  who  files 
the  bill  can,  by  no  means,  bring  the 
matter  in  question  into  present  judi- 
cial investigation  (which  may  hap- 
pen, when  his  title  is  in  remainder, 
or  when  he  is  himself  in  possession), 
there  courts  of  equity  will  entertain 
such  a  suit;  for,  otherwise,  the  only 
testimony  which  could  support  the 
plaintiflE's  title,  might  be  lost  by  the 
death  of  his  witnesses.  Where  he 
himself  is  in  possession,  the  adverse 
party  might  purposely  delay  his  claim 
with  a  view  to  that  event.  It  is, 
therefore,  ground  of  demurrer  to  a 
bill  to  perpetuate  testimony  gener- 
ally, that  it  is  not  alleged  by  the 
plaintiff  that  the  matter  in  question 
cannot  be  made  the  subject  of 
present  judicial  investigation.  But, 
courts  of  equity  do  not  merely  en- 
tertain  jurisdiction   to    take   or   pre- 


serve testimony,  generally,  to  be  used 
on  a  future  occasion,  where  no  present 
action  can  be  brought,  but  also  to  take 
and  preserve  testimony  in  special 
cases  in  aid  of  a  trial  at  law,  where 
the  subject  admits  of  present  investi- 
gation. At  law,  no  commissions  to 
examine  witnesses  who  are  abroad, 
for  the  purpose  of  being  used  at  the 
trial,  can  go  without  the  consent  of 
the  adverse  party.  Courts  of  equity 
will,  upon  a  bill  filed,  grant  such  a 
commission  without  the  consent  of 
the  adverse  party.  So  courts  of 
equity  will  entertain  a  bill  to  pre- 
serve the  testimony  of  aged  and  in- 
firm witnesses  to  be  used  at  the  trial 
at  law,  if  they  are  likely  to  die  be- 
fore the  time  of  trial  can  arrive;  and 
will  even  entertain  such  a  bill  to  pre- 
serve the  testimony  of  a  witness  who 
is  neither  aged  or  infirm,  if  he  hap- 
pen to  be  the  single  witness  to  sup- 
port the  case."  The  reader  is  re- 
ferred to  a  luminous  opinion  of 
Chancellor  Bidgely  in  Hickman  v. 
Hickman,  1  Del.  Ch.  133,  for  further 
information  on  the  kinds  of  bills  to 
preserve  testimony.  Other  references 
are:  Hall  v.  Stout,  4  Del.  Ch.  269; 
Ocean  Ins.  Co.  v.  Bigler,  72  Me.  469; 
Matter  of  Fulton,  73  App.  Div.  623, 
78  N.  Y.  Supp.  116;  Sullivan  v.  Dim- 
mitt,  34  Tex.  114.     In  New  York,  in 
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In  Blackstone's  time  the  absence  of  the  power  to  take 
these  depositions  was  keenly  felt,  and  the  great  commen- 
tator, writing  of  the  defects  of  the  jury  system  of  his 
time,  says:  "Another  want  is  that  of  power  to  examine 
witnesses  abroad,  and  to  receive  their  depositions  in  writ- 
ing, where  the  witnesses  reside,  and  especially  when  the 
cause  of  action  arises  in  a  foreign  country.  To  which 
may  be  added  the  power  of  examining  witnesses  that  are 
aged,  or  going  abroad,  upon  interrogatories  de  bene  esse 
(to  be  accepted  for  the  present,  subject  to  future  circum- 
stances) ;  to  be  read  in  evidence  if  the  trial  should  be  de- 
ferred till  after  their  death  or  departure,  but  otherwise 
to  be  totally  suppressed.  Both  these  are  now  very  fre- 
quently effected  by  mutual  consent,  if  the  parties  are  open 
and  candid;  and  they  may  also  be  done  indirectly  at  any 
time,  through  the  channel  of  a  court  of  equity;  but  such  a 
practice  has  never  yet  been  directly  adopted  as  the  rule  of 
a  court  of  law.  Yet  where  the  cause  of  action  arises  in 
India,  and  a  suit  is  brought  thereupon  in  any  of  the  king's 
courts  at  Westminster,  the  court  may  issue  a  commission 
to  examine  witnesses  upon  the  spot,  and  transmit  the  depo- 
sition to  England."" 

§  636  (653)..  Depositions   under  statutes — On  commis- 
sion— De  bene  esse     (Continued). — ^Both  in  England  and 

th«   case  of   Moto   Bloc   Import   Co.,  terer,   105  App.  Div.   115,   93   N.  T. 

140  App.  Div.  5a2,  125  N.  Y.  Supp.  Supp.  895. 

427,  it  was  held  on  an  examination  of  is  3     Bl.     Com.     383.     This     was 

sections  870-873,  inclusive,  of  the  Code  altered    by    Statute    1    WiUiam    IV,. 

of  Civil  Procedure,  and  their  history,  chapter  22,  and  the  present  mode  of 

that  an  examination  either  of  a  witness  taking  depositions  practically  adopted 

or  of  an  intended  party  in  advance  of  with   the   provision   that   the   deposi- 

the  commencement  of  an  action  is  only  tion   could   only  be   used  by   consent 

authorized    to    perpetiiate    testimony,  or  on  proof  of  the  death  or  absence 

in  which  case  the  circumstances  which  from  the  kingdom  or  inability  to  at- 

render   it   necessary   for   the    protec-  tend   from  permanent   sickness.     The 

tion  of  the  applicant's  rights  that  the  right    to    issue    the    Indian    eommis- 

testimony  should  be  perpetuated  must  sions   was   granted   by   a   Statute   of 

be  shown.    See,  also,  Matter  of  El-  George    IV:    See    2    Cooley'a    Black. 

lett  V.  Young,  95  App.  Div.  417,  88  1141,  1142. 
N.  Y.  Supp.  661 J   Matter  of  Sehlot- 
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in  the  United  States,  statutes  have  been  quite  generally- 
enacted  remedying  the  defects  of  the  common-law  proce- 
dure in  respect  to  taking  testimony  by  depositions.  In  the 
United  States,  the  two  kinds  of  depositions  in  most  com- 
mon use  are  known  as  depositions  de  hene  esse  and  those 
taken  by  virtue  of  a  commission,  generally  called  dedimus 
potestatem.  Depositions  de  bene  esse  are  generally  taken 
on  verbal  interrogatories  to  the  witness,  on  such  notice  to 
the  adverse  party  as  is  required  by  the  statutes,  before 
officers  authorized  to  take  depositions.  No  order  of  court 
is  necessary  for  their  taking.^®  In  respect  to  depositions 
taken  pursuant  to  a  commission  or  dedimus,  more  formali- 
ties are  required.  The  party  desiring  to  take  the  deposi- 
tion applies  to  the  court  in  which  the  action  is  pending  for 
a  commission  to  the  person  who  is  expected  to  take  the  tes- 
timony. The  moving  party  is  also  required  to  prepare 
and  serve  written  interrogatories  upon  the  attorney  of  the 
adverse  party,  which,  with  the  cross-interrogatories,  if  any 
are  proposed,  are  filed  with  the  clerk  of  the  court  before 
the  commission  is  issued.  After  the  person  named  as  com- 
missioner receives  the  commission  with  the  interrogatories, 
he  propounds  to  the  witness  the  direct  and  cross-interrog- 
atories, and,  after  the  commission  is  executed,  returns  the 
deposition  to  the  court  in  which  the  action  is  pending.  It 
will  be  seen  that  these  two  modes  of  taking  depositions  are 
entirely  distinct,  and  rest  upon  wholly  different  statutory 
provisions;  and  depositions  taken  under  a  dedimus  potes- 
tatem are,  under  no  circumstances,  to  be  considered  as  taken 
de  bene  esse.''''  Any  court  of  the  United  States  may,  in  its 
discretion,  admit  in  evidence  in  any  cause  before  it  any 
deposition  taken  in  perpetuam  rei  memoriam,  which  would 

19  Pettibone  v.  Derringer,  4  Waah.  a  general  discussion  of  the  rules   of 

(U.   S.)    215,  Fed.   Cas.  No.   11,043;  practice   relating   to   depositions,   see 

Buckingham   v.    Burgess,    3    McLean  an  article  by  H.  Campbell  Black,  25 

(U.    S.),    368,    Fed.    Cas.    No.    2088.  Cent.  L.  J.  581. 

See,  also,  Walker  v.  Parker,  5  Craneh  'M  Sergeant    v.    Biddle,    4    Wheat'. 

C.  C.  639,.  Fed.  Cas.  No.  17,082.    For  508,  4  L.  Ed.  627. 


13  DEPOSITIONS.  §  636a 

be  so  admissible  in  a  court  of  the  state  wherein  such  cause 
is  pending,  according  to  the  laws  thereof.^* 

§  636a.  Jurisdiction  to  order  depositions. — ^As  we  have 
shown  in  the  preceding  sections,  the  right  to  take  testi- 
mony by  deposition  was  limited  to  the  courts  of  chancery, 
and  the  mode  of  so  taking  it  for  use  in  trials  at  law  is  al- 
lowed only  by  statute,  and  being  in  derogation  of  the  rules 
of  evidence  at  common  law,  the  statutes  should  be  strictly 
construed  with  respect  to  the  right  so  to  take  them.  In 
suits  at  law,  the  right  to  take  depositions  in  any  given  case 
rests  upon  statutory  authority,  and  in  no  case  can  the  right 
be  exercised  unless  the  authority  therefor  exists.^^  In  a 
Pennsylvania  case,  a  rule  of  court  provided  that  either 
party  might  take  the  depositions  of  witnesses  without  re- 
gard to  the  circumstances  of  their  being  aged,  infirm  or 
going  witnesses,  stipulating,  however,  eight  days'  notice 
to  the  adverse  party;  subject,  nevertheless,  in  all  other 
respects  to  the  existing  rules  and  regulations.  In  pursu- 
ance of  this  rule  the  plaintiif  sought  to  take  the  deposition 
of  a  witness,  who  at  the  meeting  for  such  object  refused 
to  answer  certain  questions,  and  the  court  subsequently 
made  an  order  directing  him  to  answer  them.  From  this 
order  he  appealed.  The  remarks  of  Brown,  J.,  on  the  ap- 
peal are  so  trenchant  and  so  in  accord  with  sound  law, 
that  they  call  for  reproduction.  In  the  regular  and  or- 
derly trial  of  a  cause  witnesses  appear  in  open  court,  and 

21  V.  S.  Eev.  Stats.,  §  867  (XT.  S.  ford,  82  Miss.  130,  33  South.  843 ; 
Comp.  Stats.  1901,  p.  664,  3  Fed.  Russell  v.  Fabyan,  35  N.  H.  159; 
Stats.  Ann.,  p.  23).  Paddock  v.  Kirkham,  102  N.  Y.  597, 

22  Brown  v.  Turner,  15,  Ala.  832;  8  N.  E.  214;  International  etc.  Co.  v. 
Missouri  etc.  E.  Co.  v.  Daniels,  98  Pennsylvania  E.  Co.,  214  Pa.  469,  10 
Ark.  352,  136  S.  W.  651;  Tuttle  v.  L.  E.  A.,  N.  S.,  506,  63  Atl.  880;  Ivy 
Pockert,  147  Iowa,  41,  125  N.  W.  v.  Clawson,  14  S.  C.  267;  State  v. 
841;  Kaelin  v.  Commonwealtli,  84  Ky.  Hunter,  18  Wash.  670,  52  Pac.  247; 
354,  1  8.  W.  594,  8  Ky.  Law  Kep.  Brand  v.  Butler,  30  Wis.  681;  U.  S. 
293;  State  v.  Fulford,  33  La.  Ann.  v.  Hon  Hing,  48  Fed.  685;  Frost  v. 
679;  Frye  v.  Baker,  2  Pick.   (Mass.)  Barber,  173  Fed.  848. 

65;   American  Express   Co.   v.  Brad- 
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jurors,  from  seeing,  as  well  as  hearing  tHem,  pass  upon 
their  credibility.  Exception  to  this  wise  rule  of  the  com- 
mon law  must  be  based  upon  some  necessity  requiring  it  to 
be  disregarded  in  the  interest  of  justice.  "But  under  the 
rule  in  the  court  below,  for  no  reason  and  with  no  neces- 
sity for  taking  the  deposition  of  a  witness  in  advance  of  a 
trial,  either  party  to  the  action,  upon  a  mere  whim  or 
caprice,  may  compel  the  examination  of  every  one  of  his 
witnesses  before  a  magistrate  or  notary  public  in  advance 
of  the  trial,  and  require  the  opposite  party,  with  his  coun- 
sel, to  appear  as  often  as  such  an  examination  takes  place. 
In  this  disorderly  innovation  upon  trial  before  a  jury,  li- 
censed by  the  rule  below,  the  rights  of  witnesses  are  not  to 
be  overlooked.  As  a  rule,  it  is  inconvenient  for  anyone  to 
be  interrupted  in  his  business  or  vocation  in  life  by  being 
compelled,  in  obedience  to  a  subpoena,  to  appear  in  court 
to  testify  on  the  trial  of  a  cause;  but  every  member  of 
society  must  expect  at  times  to  be  subjected  to  this  incon- 
venience, because  the  administration  of  justice  and  his  duty 
as  a  citizen  require  him  to  submit  to  it.  This,  however,  is 
not  the  case  when  he  is  compelled  to  appear  before  a  com- 
missioner to  testify  in  advance  of  the  trial  upon  the  mere 
whim  or  caprice  of  a  plaintiff  or  defendant  and  in  the  ab- 
sence of  any  necessity  requiring  him  to  so  appear.  There 
having  been  no  reason  shown  why  the  appellant  should 
have  been  subjected  to  the  inconvenience  and  annoyance  of 
being  called  before  a  notary  public  to  testify  as  a  witness 
for  the  plaintiff  in  advance  of  the  trial,  he  has  a  right  to 
complain  of  the  unwarranted  calling  of  him  away  from  his 
business,  especially  as  he  is  liable  to  be  called  into  court 
by  the  very  party  taking  his  deposition,  to  testify  on  the 
trial  of  the  cause.  It  is  of  this  that  he  complains,  and  his 
complaint  is  just."^*    Under  the  Chinese  Exclusion  Acts, 

23  International   etc.    Co.   v.   Penn-  the   deposition   of  a  witnesa  may  bo 

Bylvania  B.  Co.,  214  Pa.  469,  63  Atl.  taken  on  a  commission,  in  accordance 

880.     The    learned    judge    also   said :  with  the  laws  of  this  commonwealth, 

"By  the  acts  of  May  23,  1887  (P.  L.  and   the   rules    of    the    proper    court. 

158),  and  June  11,  1891  (P.  L.  287),  The  rule  of  court  must  have  the  laws 
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examinations  of  Chinese  unlawfully  in  the  United  States 
may  be  held  before  commissioners  appointed  for  the  pur- 
pose, who  have  their  limited  jurisdiction  according  to  the 
statute.  It  was  sought  to  obtain  from  the  United  States 
district  court  a  commission  to  examine  certain  witnesses. 
The  acts  referred  to  do  not  clothe  the  court  with  power  to 
issue  a  dedimus  when  the  investigation  is  proceeding  be- 
fore a  commissioner.  The  court  said:  "The  taking  of 
testimony  by  commission  is  a  creature  of  statute,  in  dero- 
gation of  the  common  law.  A  commission  should  never 
issue  unless  the  authority  is  clear.  Something  more  than 
a  mere  presumption  is  required.^*  Section  866  of  the  Re- 
vised Statutes  provides  that  in  any  case  where  it  is  neces- 
sary, in  order  to  prevent  a  failure  or  delay  of  justice,  any 
of  the  courts  of  the  United  States  may  grant  a  dedimus 
potestatem  to  take  depositions  according  to  common 
usage.  It  is  very  clear  that  the  words  '  in  any  case '  do  not 
mean  broadly  any  case  where  one  of  the  parties  to  a  con- 
troversy desires  the  evidence  of  a  foreign  witness,  but  any 
case  of  which  the  court,  granting  the  commission,  has  juris- 
diction. The  cause  must  be  one  pending  in  the  court  and 
not  before  some  other  tribunal  or  officer  over  whom  the 
court  has  no  power  or  control.  This  is  not  a  case  where 
the  court  has  referred  the  action  or  some  part  thereof  to 
a  commissioner  to  report  his  findings  of  fact  and  law.  The 
commissioner  in  his  proceeding  is  as  independent  of  this 
court  as  he  is  of  the  court  of  queen's  bench.  Commis- 
sioner Strong  has  precisely  the  same  power  and  authority, 
in  the  investigation  now  pending  before  him,  that  a  justice 

of  this  eommonwealth  to   sustain  it.  gard    for    rights   with   -which    it   has 

There  is  no   statutory  nor  unwritten  been  administered,  but  now  that  it  is 

law  of  this  commonwealth  to  sustain  challenged,  we  are  bound  to  say  that 

the    rule   of   the   court   below,   which  it  is   without   authority  of   law,  and 

came    to   it    as   an   inheritance   from  the  attempt  to  enforce  it  is  equally 

the   old   district   court,  where  it  was  so." 

adopted  as  a  rule  of  convenience  sev-  24  Dwinelle    v.    Howland,    1    Abb. 

enty  years  ago.     That  it  should  have  Pr.   (N.  Y.)   87;  EajidaU  v.  Venable, 

stood  this  long  without   complaint  is  17  Fed.  162. 
a  tribute  to   the  moderation  and  rg- 
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of  the  supreme  court  would  have  in  like  circumstances — 
no  more  and  no  less.  For  the  court  to  undertake  to  direct 
the  course  of  proceeding  before  him  would  be  an  unwar- 
rantable interference  which  he  would  be  justified  in  resent- 
ing, and  particularly  so  in  view  of  the  appeal  to  the 
district  judge  permitted  by  the  act  of  1888.  "^^  The  amend- 
ment or  other  change  of  the  statutory  authority  to  take 
depositions  does  not  affect  proceedings  begun  under  an 
existing  authority.^^ 

§  637  (654).  Depositions  de  bene  esse  in  the  federal 
courts. — ^By  the  present  federal  statute,  "the  testimony  of 
any  witness  may  be  taken  in  any  civil  cause  depending  in 
a  district  or  circuit  court  by  deposition  de  bene  esse,  when 
the  witness  lives  at  a  greater  distance  from  the  place  of 
trial  than  one  hundred  miles,  or  is  bound  on  a  voyage  to 
sea,  or  is  about  to  go  out  of  the  United  States  or  out  of 
the  district  in  which  the  case  is  to  be  tried,  and  to  a  greater 
distance  than  one  hundred  miles  from  the  place  of  trial, 
before  the  time  of  trial,  or  when  he  is  ancient  and  infirm. 
The  deposition  may  be  taken  before  any  judge  of  any  court 
of  the  United  States,  or  any  commissioner  of  a  circuit 
court,  or  any  clerk  of  a  district  or  circuit  court,  or  any. 
chancellor,  justice  or  judge  of  a  supreme  or  a  superior 
court,  mayor  or  chief  magistrate  of  a  city,  judge  of  a 
county  court  or  court  of  common  pleas  of  any  of  the  United 
States,  or  any  notary  public,  not  being  of  counsel  or  attor- 
ney to  either  of  the  parties  nor  interested  in  the  event  of 
the  cause.  Reasonable  notice  must  first  be  given  in  writ- 
ing by  the  party  or  his  attorney,  proposing  to  take  such 
deposition,  to  the  opposite  party  or  his  attorney  of  record, 
as  either  may  be  nearest,  which  notice  shall  state  the  name 
of  the  witness  and  the  time  and  place  of  the  taking  of  his 
deposition;  and  in  all  cases  in  rem,  the  person  having  the 

25  United  States  v.  Horn  Hing,  48  26  Lang  v.  Brown,  6  Hun  (N.  Y.), 

Fed.  635.  256;  Crawford  v.  Halatead,  20  Gmtt. 

(Va.)   211. 
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agency  or  possession  of  the  property  at  the  time  of  seizure 
shall  be  defemed  the  adverse  party,  until  a  claim  shall  have 
been  put  in ;  and  whenever,'  by  reason  of  the  absence  from 
the  district  and  want  of  an  attorney  of  record  or  other 
reason,  the  giving  of  the  notice  herein  required  shall  be 
impracticable,  it  shall  be  lawful  to  take  such  depositions, 
as  there  shall  be  urgent  necessity  for  taking,  upon  such 
notice  as  any  judge  authorized  to  hold  courts  in  such  cir- 
cuit or  district  shall  think  reasonable,  and  direct.  Any 
person  may  be  compelled  to  appear  and  depose  as  provided 
by  this  section  in  the  same  manner  as  witnesses  may  be 
compelled  to  appear  and  testify  in  court.  "^'^  In  addition 
to  the  mode  of  taking  the  depositions  of  witnesses  above 
set  forth,  a  later  statute  provides  that  it  shall  be  lawful 
"to  take  the  depositions  or  testimony  of  witnesses  in  the 
mode  prescribed  by  the  laws  of  the  state  in  which  the  courts 
are  held."^*  This  act  gave  rise  to  considerable  discussion 
as  to  its  effect  upon  the  principal  statijte,  but  it  is  new  set- 
tled that  "a  state  statute  cannot  enlarge  the  exceptions 
established  by  the  act  of  Congress  to  the  rule  requiring  the 
testimony  and  examination  of  witnesses  in  open  court;  the 
act  of  Congress,  allowing  depositions  to  be  taken  in  actions 
at  law  in  the  circuit  courts  of  the  United  States,  according 
to  the  state  practice,  simply  adopts  the  mode  or  manner 
of  taking  and  returning  prescribed  by  the  state  law,  and 
does  not  enlarge,  nor  permit  the  state  to  enlarge,  the  ex- 
ception  to    the    rule    requiring    oral    testimony   in    open 

27  U.   S.   Rev.   Stats.,  §  863    (U.   S.  missed,  it  must  be  reinstated  before 

Comp.    Stats.    1901,    p.    661,    3    Fed.  any  -  procedure   can   be   adopted   with 

Stats.  Ann.  8);   Shutte  v.  Thompson,  regard    to     depositions:     Murray    v. 

15   Wall.    151,   21   L.    Ed.    123.     See  United  States,  46  Ct.  of  CI.  94.     This 

note  to  Whitford  v.  Clark  County,  13  section  confers   an  absolute  right   to 

Fed.  839.     As  to  the  right  of  a  wit-  have  the  testimony  taken  if  the  con- 

ness    on    an    examination   in   another  ditions  exist:   In  re  National  Equip- 

federal  district  to  assert  his  privilege  ment  Co.,  195  Fed.  488,  115  C.  C.  A. 

not  to  testify,  etc.,  and  to  be  heard  398. 

by    the    court    of    such    district    and  28  Act  March  9,  1892,  c.  14;  TJ.  S. 

have  his  claim  there  determined,  see  Comp.  Stats.   1901,  p.   664,  following 

Crocker-Wheeler   Co.   v.   Bullock,    134  Rev.  Stats.,  §  866,  3  Fed.  Stats.  Ann. 

Fed.  241.     If  a  cause  has  been  dis-  20. 
iTidfcnoe  IV — 2 
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court.  "2*  In  short,  the  courts  of  the  United  States  are 
not  given  discretion  to  take  depositions  not  authorized  by 
federal  law,  but,  in  respect  of  depositions  thereby  author- 
ized to  be  taken,  they  may  follow  the  federal  practice  in 
the  manner  of  taking,  or  that  provided  by  the  state  law.*° 
Simkins  has  admirably  drawn  the  following  rules  from  the 
decisions  on  the  effect  of  the  later  statute  :^^  First.  The 
state  statutes  do  not  affect  the  cause  or  ground  for  taking 
the  depositions  on  the  law  side.^^  They  simplify  the  prac- 
tice without  enlarging  the  conditions. ^^  Second.  Depositions 
of  a  witness  living  within  one  hundred  miles  of  the  place  of 
trial  cannot  be  read  in  evidence,  and  the  distance  is  to  be 
determined  by  taking  the  usual,  ordinary,  and  shortest 
route  of  public  travel,^*  unless  the  witness  was  aged  and 


29  2  Bates  Fed.  Proc.  (Law), 
§  1073. 

30  Hanks  Dental  Assn.  v.  Interna- 
tional Tooth  Crown  Co.,  194  V.  S. 
303,  48  L.  Ed.  989,  24  Sup.  Ct.  Rep. 
700;  United  States  v.  50  Boxes  etc., 
92  Fed.  601.  In  National  Cash-Beg- 
ister  V.  Leland,  77  Fed.  242,  it  was 
ruled  by  the  circuit  court  for  the  dis- 
trict of  Massachusetts  that  the  act  of 
1892  did  not  "enlarge  the  instances 
in  which  depositions  may  be  taken  or 
in  which  answers  may  be  obtained 
upon  interrogatories,  for  use  as  proof 
in  the  federal  courts";  and  was  only- 
intended  to  simiplify  the  taking  of 
depositions  by  proving  that  the  mode 
of  taking  in  instances  authorized  by 
the  federal  laws  might  conform  to 
the  mode  prescribed  by  the  laws  of 
the  state  in  which  federal  courts  were 
held;  and  this  was  approved  by  the 
circuit  court  of  appeals  for  the  first 
circuit:  National  Cash-Register  v. 
Leland,  94  Fed.  602,  37  0.  C.  A.  372. 
The  conclusions  announced  by  the  cir- 
cuit court  of  appeals  for  the  fifth 
circuit  in  Texas  &  P.  R.  Go.  v.  Wil- 
der, .92  Fed..  953,  35  0.  C.  A.  105,  and 


by  the  circuit  court  for  the  district 
of  Kansas  in  Shellabarger  v.  Oliver, 
64  Fed.  306;  for  the  district  court 
of  Indiana  in  Tabor  v.  Indianapolis 
Journal  Newspaper  Co.,  66  Fed.  423; 
for  the  western  district  of  Missouri 
in  Seeley  v.  Kansas  City  Star  Co.,  71 
Fed.  556;  for  the  eastern  district  of 
Pennsylvania  in  Despeaux  v.  Penn- 
sylvania E.  Co.,  81  Fed.  897;  for  the 
eastern  district  of  Missouri  in  Zyeh 
V.  American  Car  &  Foundry  Co.,  127 
Fed.  723,  are  to  the  same  effect. 

31  Simkins'  Federal  Suit  at  Law, 
p.  93.  See,  also,  Simkins'  Federal 
Equity  Suit,  2d  ed.,  530,  531. 

32  United  States  v.  Fifty  Boxes 
and  Packages  of  Lace,  92  Fed.  601.. 

33  Hanks  Dental  Assn.  v.  Interna 
tioual  Tooth  Crown  Co.,  194  U.  S 
309,  48  L.  Ed.  991,  24  Sup.  Ct.  Rep 
700,  and  cases  cited;  Texas  &  P.  E 
Co.  V.  Wilder,  92  Fed.  957,  35  C.  G 
A.  105;  National  Cash  Register  Co 
V.  Leland,  77  Fed.  242,  37  C.  C.  A 
372,  94  Fed.  502;  Despeaux  v.  Penn. 
sylvania  R.  Co.,  81  Fed.  897. 

34  Jennings  v.  Menaugh,  118  Fed. 
612,  and  authorities  cited. 
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infirm  or  the  other  conditions  provided  in  section  863, 
United  States  Revised  Statutes,  existed.  Third.  That  the 
act  of  1892,  providing  for  taking  depositions  under  the 
state  law,  did  not  change  this  rule.^^  Fourth.  That  where 
the  depositions  had  been  taken  in  a  state  court  of  a  witness 
who  lives  within  one  hundred  miles  of  the  place  of  trial, 
and  the  case  is  afterward  removed  to  the  federal  court,  they 
cannot  be  read  if  the  suit  be  at  law  unless  they  were  taken 
under  the  other  conditions  stated  in  section  863,'*  and  unless 
the  witness  was  dead  when  offered.^^  The  phrase  "must 
live  a  greater  distance  than  one  hundred  miles ' '  means  that 
when  the  depositions  were  taken,  where  the  witness  was  at 
the  time  found  sojourning  or  abiding  for  his  health,  is  the 
point  to  which  the  distance  was  calculated,  in  order  to  de- 
termine its  admission.^*  Fifth.  It  cannot  be  taken  before 
trial,  but  orally  in  court  where  the  witness  lives  within  one 
hundred  miles  from  the  place  of  trial,  unless  other  condi- 
tions in  section  863  were  the  grounds  for  taking  the  depo- 
sition.*® Sixth.  If  the  witness  is  in  court  when  the  trial 
takes  place,  the  deposition  cannot  be  read.*** 

§  637a.  Depositions  on  rules  to  show  cause. — The  stat- 
ute is  silent  as  to  depositions  to  be  used  on  rules  to  show 
cause.  There  is  no  question  but  that  it  has  been  held  by 
the  courts  that  in  actions  at  common  law  the  depositions  of 
witnesses  cannot  be  taken  before  the  trial,  to  be  used  in 

35  Shellabarger  T.  Oliver,  64  Fed.  39  Ex  parte  Fisk,  113  U.  S.  713, 
306;  Seeley  v.  Kansas  City  Star  Co.,  725,  28  L.  Ed.  1117,  5  Sup.  Ct.  Bep. 
71  Fed.  555;  National  Cash  Eegister  724;  Importers'  &  T.  Nat.  Bank  v. 
Co.  V.  Leland,  77  Fed.  242.  Lyons,  134  Fed.  511;  Compania  Azu- 

36  Texas  &  P.  E.  Co.  v.  Wilder,  92  carera  Cubana  v.  Ingraham,  180  Fed. 
Fed.    958,   35   C.   C.   A.    105;    Toledo  518. 

Traction  Co.  y.  Cameron,  137  Fed.  59,  ,„  ^    g    ^^^    g^^^^  ^  ggg.   ^    g_ 

69  C.  C.  A.  28.  qqj^P     g^g^jg     jgQ-l^^    p     gg3^    3    p^^ 

37  United  States  L.  Ins.  Co.  V.  Boss,  g^^^^  ^^^  ^  Whitford  v.  Clark 
102  Fed.  722,  42  C.  C.  A.  601.  See  ^^^^^^^  ^^^  ^  g  522^  3^  ^^  ^^  ^p^^ 
case  cited  in  note  36,  supra.  ^  g^p    (,j    jjgp_  g^g.  j^^^^^  ^  p    ^ 

38  Mutual  Ben.  L.  Ins.  Co.  v.  Eobi-  ^^  ^  .^y^  92  ^^^_  ggg  gg  ^^  ^^ 
son,  19  U.  S.  App.  266,  58  Fed.  724,  ^    ^gg 

22  L.  E.  A.  325,  7  C.  C.  A.  444. 
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court  before  the  jury  at  the  trial  of  the  case,  but  their  testi- 
mony must  be  taken  orally  in  open  court,  except  in  the 
cases  set  out  in  the  last  section.  Where  an  application 
was  made  to  take  the  deposition  of  a  witness  to  be  used 
on  such  a  rule,  the  court  granted  it,  saying:  "It  is  not, 
however,  intended  in  this  case  to  take  the  deposition  of  a 
witness  for  the  purpose  of  using  it  at  the  trial  of  the  case 
before  a  jury  at  common  law,  but  for  the  purpose  of  using 
the  deposition  at  the  hearing  of  a  rule  to  show  cause,  and 
for  this  purpose  we  are  of  the  opinion  the  witness'  deposi- 
tion can  be  taken.  By  section  4  of  rule  7  of  this  court,  it 
is  provided :  '  On  all  motions  or  rules  to  show  cause,  on  the 
hearing  of  which  facts  are  to  be  investigated,  the  testimony 
of  witnesses  shall  be  taken  by  depositions  in  writing,  be- 
fore a  judge,  magistrate,  alderman,  notary  public,  or  a 
commissioner  appointed  by  the  court,  upon  forty-eight 
hours'  notice  in  writing  to  the  opposite  party  or  his  attor- 
ney; and  no  witness  shall  be  examined  at  the  bar,  unless 
by  a  special  previous  order  of  the  court.'  ....  There  is 
no  statute  of  the  state  of  Pennsylvania  in  conflict  with  this 
rule  of  the  circuit  court,  nor  has  my  attention  been  called 
to  any  rule  of  local  practice  in  conflict  with  that  adopted  by 
this  rule.  In  fact,  it  embodies  the  practice  both  in  the  cir- 
cuit and  local  courts  in  this  district  in  the  matter  of  taking 
depositions  on  motions  or  rules  to  show  cause,  from  time 
immemorial.  Congress  has  not  seen  fit  to  legislate  on  this 
matter  of  practice  as  to  the  method  of  informing  the  court 
as  to  the  facts  on  motions  and  rules  to  show  cause  where 
the  facts  are  disputed.  Motions  are  always  addressed  to 
the  discretion  of  the  court,  and  it  is  therefore  entirely 
within  its  province  to  determine  in  what  manner  it  will 
satisfy  itself  of  the  facts  which  appeal  to  its  discretion. 
The  circuit  court  in  this  district  has  adopted  a  method  of 
establishing  facts  in  dispute,  on  motions  and  rules  to  show 
cause,  in  conformity  with  the  local  practice,  and  has  em- 
bodied it  in  this  rule  above  mentioned."*^ 

41  Importers'  etc.   Bank   v.  Lyons,      vised   Statutes    (IT.    S.    Comp.    Stats. 
134   Fed.   510.    By  section   918,  Eo-      1901,    p.    685),    the    several    circuit 
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§  638  (655).  Whose  depositions  may  be  taken  under 
federal  statute. — The  statute  quoted  in  the  last  section  is 
to  be  construed  in  connection  with  section  865,  which  pro- 
vides that,  "unless  it  appears  to  the  satisfaction  of  the 
court  that  the  witness  is  then  dead,  or  gone  out  of  the 
United  States  or  to  a  greater  distance  than  one  hundred 
miles  from  the  place  where  the  court  is  sitting,  or  that,  by 
reason  of  age,  sickness,  bodily  infirmity  or  imprisonment, 
he  is  unable  to  travel  and  appear  at  court,  such  deposition 
shall  not  be  used  in  the  cause.  "*^  Accordingly,  it  has  been 
held  that,  if  a  witness  lived  more  than  one  hundred  miles 
away,  when  his  deposition  was  taken,  it  will  be  presumed 
that  he  continued  to  live  there  at  the  time  of  the  trial ;  and 
no  further  proof  on  that  subject  need  be  furnished  by  the 


courts  of  the  TTnited  States  are  au- 
thorized to  "make  rules  and  orders 
directing  the  returning-  of  writs  and 
processes,  the  filing  of  pleadings,  the 
taking  of  rules  and  otherwise  regulat- 
ing their  own  practice  as  may  be 
necessary  or  convenient  for  the  ad- 
vancement of  justice  and  the  preven- 
tion of  delays  in  proceedings."  This 
section  should  ,be  construed  in  connec- 
tion with  section  914,  Revised  Statutes 
(U.  S.  Comp.  Stats.  1901,  p.  684), 
which  provides  that  the  practice, 
pleadings,  and  forms  and  modes  of 
proceedings  in  civil  causes  in  circuit 
courts  shall  conform,  as  near  as  may 
b«,  to  the  practice,  etc.,  in  the  courts 
of  record  in  the  state,  any  rule  of 
court  to  the  contrary  notwithstanding: 
Ewing  V.  Burnham  (C.  C),  74  JB'ed. 
384;  Savings  Bank  v.  Bossieux,  Fed. 
Cas.  No.  9977;  Morrison  v.  Bernards 
Township  (C.  C),  35  Fed.  400;  Way- 
man  v.  Southard,  10  Wheat.  42,  6  L. 
Ed.  253.  Chief  Justice  Mitchell,  of 
the  supreme  court  of  Pennsylvania, 
in  his  work  on  Motions  and  Bules 
at  Common  Law,  says:  "All  rules 
to  show  cause  include  authority  to 
take   depositions  both  in  support   of 


or  against  them  (Coulon  v.  De  Lisle, 
1  Browne  (Pa.),  256),  and,  in  gen- 
eral, depositions  are  required." 

42  u.  S.  Eev.  Stats.,  §  865  (U.  S. 
Comp.  Stats.  1901,  p.  663;  3  Fed. 
Stats.  Ann.  7)  ;•  Skidmore  v.  Taylor, 
29  Cal.  619;  Doherty  v.  Healy,  36 
Colo.  460,  10  Ann.  Cas.  958,  86  Pae. 
323;  Mason  v.  Chicago  Title  etc.  Co., 
77  111.  App.  19;  Nevan  v.  Roup,  8 
Iowa,  207;  Mercantile  Nat.  Bank  v. 
Sire,  100  App.  Div.  459,  91  N.  Y. 
Supp.  418;  Cunnius  v.  Reading  School 
Dist.,  25  Pa.  Co.  Ct.  17;  Hanley  v. 
West  Virginia  etc.  R.  Co.,  59  W.  Va. 
419,  53  S.  E.  625;  Blood  v.  Morrin, 
140  Fed.  918;  Shellabarger  v.  Oliver, 
64  Fed.  306;  Frost  v.  Barber,  173 
Fed.  848;  Bird  v.  Halsy,  87  Fed. 
676;  Lowrey  v.  Kusworm,  66  Fed. 
539;  Zych  v.  American  Car  &  Foun- 
dry Co.,  127  Fed.  724;  Henning  v. 
Boyle,  112  Fed.  397;  Hartman  y. 
Feenaughty,  139  Fed.  888 ;  Importers' 
&  T.  Nat.  Bank  v.  Lyons^  134  Fed. 
510 ;  Diamond  Coal  & ,  Coke  Co.  v. 
Allen,  137  Fed.  705,  71  C.  C.  A.  107; 
National  Cash  Register  Co.  v.  Leland, 
77  Fed.  242, 
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party  offering  the  deposition,  unless  this  presumption  shall 
be  overcome  by  proof  from  the  other  side.  But  if  it  be 
overcome,  and  the  party  has  knowledge  of  his  power  to  get 
the  witness  in  time  to  enable  him  to  secure  his  attendance 
at  the  trial,  he  must  do  so,  or  the  deposition  will  be  ex- 
cluded.*^ The  onus,  however,  of  proving  this  would  rest 
upon  the  party  opposing  the  admission  of  the  deposition 
in  evidence.**  It  was  held  in  an  early  case  that  the  fact 
that  a  person  was  a  seaman  on  board  a  gunboat,  and  liable 
to  be  ordered  to  some  other  place,  and  not  to  be  able  to 
attend  the  trial,  was  not  a  legal  cause  for  taking  his  deposi- 
tion.*^ If  the  witness  resides  more  than  one  hundred  miles 
from  the  place  of  trial,  it  is  immaterial  whether  he  resides 
within  or  outside  the  judicial  district,*^  or  whether  his  res- 
idence there  is  permanent  or  temporary.*''  A  witness  is 
not  incompetent  to  testify  in  court  because  he  lives  more 
than  one  hundred  miles  from  the  place  of  trial;  in  other 
words,  the  taking  of  the  deposition  on  that  ground  is  not 
compulsory ;  and,  if  the  exigencies  of  the  case  require  that 
witnesses  living  more  than  one  hundred  miles  away  should 
testify,  they  may  appear  and  testify  in  court,  if  willing  to 

43  Wliitford  V.   Clark   Co.,   119  TJ.  when  the  witness  himself  is  unattain- 

S.  522,  30  L.  Ed.  500,  7  Sup.  Ct.  Bep.  able."     See,  also,   Harris  v.   Wall,   7 

306,  where  the  witness  was  in  court  How.  693,  12  L.  Ed.  875,  and  Ruther- 

ready  to  testify;  Texas  &  P.  Ey.  Co.  ford  v.  Geddes,  4  Wall.  224,  18  L.  Ed. 

V.  Eeagan,  118  Fed.  815,  55  C.  C.  A.  344.     In  the  last-named  case  Mr.  Jus- 

427.     See  United   States   Ins.   Co.   v.  tice  Miller,   after  deciding  the  depo- 

Eosa,  102  Fed.  722,  42  C.  C.  A.  601,  sitions   were   properly   ruled   out    for 

where  deposition  was  properly  taken  want  of  notice,  said:   "But  when  to 

in  state  court  and  removed  to  federal  this  consideration  it  is  added  that  no 

court   when   witness   died.     In   Texas  reason    is    shown   why   the    witnesses 

&  P.  Ry.  Co.  V.  Wilder,  92  Fed.  593,  were  not   introduced  in  person,  it  is 

35  C.   C.   A.   105,   such  evidence  was  quite  clear  that  the  circuit  court  was 

rejected,  the  witness  being  still  alive  right  in  rejecting  the  depositions." 
and  living  within  one  hundred  miles.  45  The  Samuel,  1  Wheat.  9,  4  L.  Ed. 

a  Patapsco  Ins.  Co.  v.  Southgate,  23. 
5   Pet.    (U.  S.)    604,  8  L.   Ed.   243.  46    Patapsco  Ins.  Co.  v.  Southgate, 

And  in  The  Samuel,  1  Wheat.  15,  4  5  Pet.  (U.  S.)  604,  8  L.  Ed.  243. 
L.    Ed.    24,    Chief    Justice    Marshall  47  Mutual  Ben.  L.  Ins.  Co.  v.  Robi- 

said    a    deposition    taken    under    the  son,   58   Fed.   723,   22  L.   E.  A.  325 

statute  de  bene  esse  "can  be  read  only  7  C.  C.  A.  444. 
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come.*'  The  certificate  of  the  magistrate  who  takes  the 
deposition  that  the  witness  resides  more  than  one  hundred 
miles  from  the  place  of  trial  is  prima  facie  evidence  of 
that  fact.*®  But  it  must  affirmatively  appear  that  the  wit- 
ness resides  more  than  one  hundred  miles  from  the  place 
of  trial.^''  The  distance  is  not  measured  by  mathematical 
lines  but  by  the  usual  and  shortest  route  of  travel.^^  The 
question  whether  depositions  de  bene  esse,  under  section 
863  of  the  Revised  Statutes,  can  be  tak-en  in  a  foreign  coun- 
try has  been  decided  in  the  negative.  This  section  relates 
to  the  taking  the  depositions  of  witnesses  residing  within 
the  United  States,  and  designates  the  officials  before  whom 
they  may  be  taken,  and  must  be  strictly  construed.^^ 
Among  those  named  in  section  863  as  authorized  to  take 
such  depositions  are  notaries  public,  and  it  has  been  con- 
tended that  by  section  1750  secretaries  of  legation  and  con- 
sular officers  are  authorized  to  take  oaths,  affirmations,  affi- 
davits, and  depositions.  There  is  no  doubt  that  ordinary 
depositions  may  be  lawfully  taken  before  them,  but  deposi- 
tions de  bene  esse  are  not  ordinary  notarial  acts,  such  as 
a  notary  public  could  perform  simply  by  virtue  of  his 
office.^* 

§  638a.  Same,  continued. — ^Under  the  present  statutes, 
the  depositions  of  parties,  as  well  as  those  of  other  wit- 
nesses, may  be  taken  under  this  statute;^*  and  if  the  first 

48  Prouty  V.  Draper,  2  Story  (U.  53  The  Alexandra,  104  Fed.  904. 
S.),  199,  Fed.  Caa.  No.  11,447.  The  mode  of  procedure  is  under  see- 

49  Patapseo  Ins.  Co.  v.  Southgate,  tion  866 :  Compania  Azucarera  Cu- 
5  Pet.  (XT.  S.)  604,  8  L.  Ed.  243;,  bana  v.  Ingraham,  180  Fed.  516; 'En- 
Bell  V.  Morrison,  1  Pet.  351,  7  L.  Ed.  cyclopaedia  Britannica  Co.  v.  Werner 
174.  Co.,   138  Fed.  461. 

50  Durikle  V.  Worcester,  5  Hiss.  (U.  54  Douglas  v.   Montgomery  etc.   E, 
S.)    102,  Fed.  Cas.  No.  4162;   Curtis  Co.,   37   Ala.   638,   79   Am.   Dec.    76 
V.    Central   By.,   6   McLean    (U.    S.),  Skidmore  v.  Taylor,  29  Cal.  619;  Do- 
401,  Fed.  Cas.  No.  3501.  herty  v.  Healy,  36  Colo.  460,  10  Ann 

51  Jennings  v.  Menaugh,  118  Fed.  Cas.  958,  86  Pac.  323 ;  Wilds  v 
fll2.  Wilds,  8  Del.   Ch.   368,  68  Atl.  447; 

52  Cortes  Co.  v.  Tannhauser  (C.  Powell  v;  Augusta  etc.  B.  Co.,  77 
C),  18  Fed.  667,  '21  Blatch.  552;  Ga.  192,  3  S.  E.  757;  Bourgette  v. 
Bird  V.  Halsy   (C.  C),  87  Fed.  677. 
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deposition  is  not  satisfactory,  another  may  be  taken  with- 
out any  order  of  the  court.  ^*  Provision  is  made  in  most  of 
the  states  for  the  depositions  of  officers  of  corporations, 
and  it  has  been  held  that  their  presence  in  court  will  pre- 
clude the  admissibility  of  the  deposition.^®  As  to  ex  parte 
depositions,  Mr.  Justice  Grier  has  said  that  when  the  act 
of  Congress  of  1789  was  passed,  permitting  ex  parte  dep- 
ositions without  notice  to  be  taken,  where  the  witness  re- 
sides more  than  a  hundred  miles,  from  the  place  of  trial, 
such  a  provision  may  have  been  necessary.  "It  then  re- 
quired nearly  as  much  time,  labor  and  expense  to  travel 
one  hundred  miles  as  it  does  now  to  travel  one  thousand. 
Now,  testimony  may  be  taken,  and  returned  from  Califor- 
nia, or  any  part  of  Europe,  on  commission,  in  two  or  three 
months,  and  in  any  of  the  states  east  of  the  Rocky  Moun- 
tains in  two  or  three  weeks.  There  is  now  seldom  any 
necessity  for  having  recourse  to  this  mode  of  taking  testi- 
mony. Besides,  it  is  contrary  to  the  course  of  the  common 
law;  and,  except  in  cases  of  mere  formal  proof  (such  as 
the  signature  or  execution  of  an  instrument  of  writing), 
or  of  some  isolated  fact  (such  as  demand  of  a  bill,  or  notice 
to  an  indorser),  testimony  thus  taken  is  liable  to  great 
abuse.  At  best,  it  is  calculated  to  elicit  only  such  a  partial 
statement  of  the  truth  as  may  have  the  effect  of  entire 
falsehood.  The  person  who  prepares  the  witness  and  ex- 
amines him  can  generally  have  just  so  much  or  so  little 

Hubinger,  30  Ind.  296;  Respass  v.  341,  22  L.  Ed.  877;  Boss  v.  Wood- 
Morton,  Hardin  (Ky.),  234;  Fell  T.  ford  [1894],  1  Ch.  38,  63  L.  J.  Ch. 
Mcnihennjr,  123  La.  364,  48  South.  191,  70  L.  T.,  N.  S.,  22,  42  W.  B. 
991;  Bliss  v.  Shuman,  47  Me.  248;  188;  Mills  v.  Small,  9  Ont.  W.  E. 
Hart  V.  Eastman,  7  Minn.  74;   Sells  307. 

V.  Haggard,  21  Neb.  357,  32  N.  W.  55  Cornett    v.    Williams,    20    Wall. 

66;    Murphy   v.    Sullivan,    77    N.    Y.  226,  22  L.  Ed.  254;  Lowrey  v.  Kus- 

Supp.  950 ;  Boberts  v.  Parrish,  17  Or.  worm,  66  Fed.  539. 

583,  22  Pao.  136;  Wheelockv.  Wright,  66  Miners'    etc.    Bank    v.    Ardsley 

38    Tez.    496;    Brand    v.    Butler,    30  Hall  Co.,   113   App.  Div.   194,  99   N. 

Wis.  681;    Texas  v.  Chiles,  21  Wall.  y.   gnpp.   98;    Kreider   v.   Wisconsin 

(TJ.    S.)    488,   22   L.   Ed.    650;    New  g^^    p^jp  ^^^  ;^^q  ^jg_  g^g^  g^  ^^ 

Jersey  E.  etc.  Co.  v.  Pollard,  22  Wall.  gt.  Eep.  948,  86  N.  W.  662, 
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of  the  truth,  or  such  a  version  of  it,  as  will  suit  his  case. 
In  closely  contested  cases  of  fact,  testimony  thus  obtained 
must  always  be  unsatisfactory  and  liable  to  suspicion, 
especially  if  the  party  has  had  time  and  opportunity  to  take 
it  in  the  regular  way.  This  provision  of  the  act  of  Con- 
gress should  never  be  resorted  to  unless  in  circumstances 
of  absolute  necessity,  or  in  the  excepted  cases  we  have  just 
mentioned."*'^  It  will  thus  be  seen  that  even  when  the 
statute  expressly  provided  for  ex  parte  depositions,  there 
was  no  disposition  on  the  part  of  the  courts  to  allow  a  free 
use  of  them. 

§  639  (656).    Before  whom  depositions  may  be  taken. — 

The  statutes  already  quoted  sufficiently  state  the  persons 
before  whom  the  deposition  may  be  taken.  For  example, 
where  there  was  notice  to  the  effect  that  the  deposition 
would  be  taken  before  a  notary  public,  naming  him,  or  some 
other  officer  authorized  by  law  to  take  depositions,  and  the 
deposition  was,  in  fact,  taken  before  another  notary  author- 
ized to  take  depositions  in  such  cases,  it  was  held  in  the 
supreme  court  of  the  United  States  that  an  objection  to 
the  deposition  on  this  ground  was  without  merit.^^  Not- 
withstanding the  apparently  clear  enumeration  of  the  offi- 
cers in  the  statute,  questions  have  at  various  times  arisen 
by  reason  of  a  slight  variation  in  the  title  of  the  officer 
appointed.  In  an  early  case  a  ' '  justice  of  a  county  court ' ' 
was  objected  to.  The  court  in  overruling  the  objection 
said:  "It  is  considered  by  the  court,  that  the  appellation 
of  'judge'  or  'justice,'  in  respect  to  members  of  courts  of 
justice,  is  of  the  same  import,  and  that  a  justice  of  a  county 
court  is,  within  the  meaning  of  the  said  act  of  Congress, 
a  judge  of  such  court,  competent  to  take  the  testimony  of 
witnesses  out  of  court,  pursuant  to  the  provisions  of  the 
thirtieth  section  of  said  act."^^     But  it  has  been  held  that 

57  Walsh  V.  Rogers,  13  How.  (U.  59  Smith  v.  Williams,  Fed.  Cas. 
S.)  283,  14  L.  Ed.  147.  No.     13,127.     See,     also,     Merrill     v. 

58  Gormley  v.  Bunyan,  138  TJ.  S.  Dawson,  Fed.  Cas.  No.  9469,  Hempst. 
623,  34  L.  Ed.  1086,  11  Sup.  Ct.  Bep.  563 ;  Voce  v.  Lawrence,  Fed.  Cas.  No. 
453.  16,979,  4  McLean,  203. 
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a  judge  of  a  city  court  of  Lexington,  in  Kentucky,  was  not 
competent;®*'  and  that  a  county  commissioner's  court  in 
the  state  of  Illinois  was  not  one  of  the  courts  described  in 
the  statute.®^  The  court  will  receive  the  certificate  of  the 
person  taking  the  deposition  as  prima  facie  evidence  of  his 
right,  the  usual  presumptions  of  knowledge  of  the  state 
law  arising.®^  If  a  deposition  be  taken  by  other  persons 
than  those  named  in  the  commission,  it  cannot  be  read 
although  it  is  offered  merely  to  prove  a  pedigree.®' 

§  640  (657).  The  notice— Time  of  giving.— The  provi- 
sions of  the  statute  as  to  notice  require  to  be  kept  carefully 
in  view.  Among  the  special  requirements  are  (a)  that  rea- 
sonable notice  shall  be  given;  (b)  that  it  must  be  in  writ- 
ing;°*  (c)  it  is  to  be  given  by  the  party  proposing  to  take 
the  deposition  or  his  attorney  (d)  to  the  opposite  party  or 
his  attorney,  whichever  is  nearest;  (e)  it  must  state  the 
name  of  the  witness,  (f)  and  the  time  and  place  of  the 
taking  of  his  deposition;  (g)  and  whenever  this  mode  of 
notice  is  impracticable  for  the  reasons  given  in  the  act, 
"or  other  reason"  then  "upon  such  notice  as  any  judge 
authorized  to  hold  courts  in  such  circuit  or  district  courts 
shall  think  reasonable  and  direct."     These  are  the  express 

60  Foreman  y.  Holmead,  Fed.  Cas.  riving  his  authority  therefor  from  no 
No.  4935,  5  Craneh  C.  C.  162.  other   source,   stands   upon   the   same 

61  Garey  v.  Union  Bank^  Fed.  Cas.  ground  as  testimony  taken  before 
No.  5241,  3  Oranch  C.  C.  91.  any   judge   or   officer   of   the   United 

62  See  §  644,  post.  See,  also,  Jas-  States,  and  perjury  in  giving  such 
per  V.  Porter,  Fed.  Cas.  No.  7229,  2  testimony  is  punishable  in  the  courts 
McLean,  579.  of  the  United  States:   United  States 

63  Banert  v.  Day,  Fed.  Cas.  No.  v.  Bailey,  9  Pet.  238,  9  L.  Ed.  118; 
836,  3  Wash.  C.  C.  243.  Testimony  Thomas  v.  Loney,  134  U.  S.  372,  33 
taken  with  the  single  object  of  being  L.  Ed.  949,  10  Sup.  Ct.  Eep.  584. 
returned  to  and  considered  by  the  64  Dunlop  v.  Munroe,  1  Craneh  C. 
House  of  Representatives  of  the  C.  536,  Fed.  Cas.  No.  4167;  U.  S. 
United  States,  exercising  the  judicial  Rev.  Stats.,  §  863  (U.  S.  Comp.  Stats. 
power,  vested  in  it  by  the  constitu-  1901,  p.  661;  3  Fed.  Stats.  Ann., 
tion,  of  judging  of  the  elections  of  p.  8),  quoted  §  637,  aavte.  As  to  the 
its  members,  and  taken  before  an  power  of  the  court  to  vacate  or  ex- 
officer  designated  by  Congress  as-  tend  notice,  see  Kline  Bros.  &  Co.  v. 
competent  for  that  purpose   a"nd   do-  Liverpool  etc.  Ins.  Co.,  184  Fed.  969. 
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statutory  requirements.  But  they  are  not  all.  The  notice 
should  show  that  cause  exists  for  taking  the  deposition,  so 
that  the  adverse  party  may  know  whether  to  attend. 
Thus,  where  a  notice  stated  only  that  the  witness  was  about 
to  leave  the  state,  but  did  not  state  that  he  was  bound  on  a 
voyage  to  sea,  or  to  leave  the  United  States,  or  to  go  one 
hundred  miles  from  the  place  of  trial,  it  was  held  insuffi- 
cient. "It  would  be  reasonable,  also,"  said  Mr.  Justice 
Grier,  * '  where  notice  is  required  to  be  given  to  the  opposite 
party,  that  such  notice  should  show  on  its  face  that  the 
contingency  has  happened  which  confers  jurisdiction  on  the 
magistrate,  and  gives  a  right  to  the  party  to  have  the  dep- 
osition taken,  so  that  the  party  on  whom  the  notice  is 
served  may  be  able  to  judge  whether  it  is  necessary  or 
proper  that  he  should  attend. '  '^^  It  will  be  observed  that, 
unlike  most  statutes  relating  to  depositions,  this  one  pre- 
scribes no  definite  rule  as  to  the  time  when  notice  shall  be 
given.  The  notice  must  be  " reasonable", -^^  but  in  deter- 
mining whether  the  notice  has  been  reasonable,  within  the 
meaning  of  the  statute,  the  circumstances  of  each  case  must 
be  considered,  and  much  must  be  left  to  the  discretion  of 
the  court.  The  question  of  reasonableness  of  notice  de- 
pends, obviously,  upon  the  circumstances  of  each  partic- 
ular case.  It  is  a  relative  question.  What  may  be  reasonable 
in  one  instance  may  not  be  in  another.  The  chief  features 
to  be  considered  in  determining  whether  a  certain  notice  is 
or  is  not  reasonable  are  distance,  number  of  witnesses,  facil- 
ity of  communication  and  to  obtain  proper  representation.®^ 
If  there  is  no  necessity  for  a  short  notice,  the  deposition  may 
be  properly  excluded.®*    But  under  peculiar  circumstances, 

«5  Harris  v.  Wall,  7  How.  (U.  S.)  66  See   statutes   quoted  ante. 

693,  12  L.  Ed.  875.     There  is  an  old  67  American    etc.    Bank    v.    First 

case  (Debutts  v.  McCulloch,  Fed.  Cas.  Nat.  Bank,  82  Fed.  961,  27  C.  C.  A. 

No.   3718,   1   Craneh   C.   C.   286),   in  274.     See,  also.  The  Serapis,  49  Fed. 

which   it   was   held   that   it   was   not  393;  Uhle  v.  Bumham,  44  Fed.  729. 

necessary  that  the  notice  should  state  68  Jamieson    v.    Willis,    1     Craneh 

the  reason  for  taking  it.     It  cannot,  C.  C.  566,  Fed.  Cas.  No.  7204;   Ren- 

however,     be     regarded     as     of    any  ner  v.  Howland,  2  Craneh  C.  C.  441, 

weight  now.  Fed.    Cas.    No.    11,700;    Barrell    v. 
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an  hour's  notice  of  the  time  and  place  may  be  reasonable.®' 
In  a  state  court,  where  a  similar  statute  has  been  con- 
strued, it  has  been  held  that  such  notice  should  be  given 
as  would  not  only  enable  the  party  to  be  present,  but  also 
such  as  would  enable  him  to  procure  the  attendance  of  his 
counsel.''^  The  notice  is  not  sufficient  if  it  is  served  on 
counsel  who  cannot  attend  to  the  taking  of  the  deposition, 
without  being  absent  either  from  the  term  of  court  at  which 
the  action  is  for  trial,  or  from  the  commencement  of  the 
term.'^^  It  is  not  the  meaning  of  the  section  that  a  party 
might  be  able  to  compel  his  adversary  at  great  cost  to  re- 
tain and  instruct  numerous  counsel  in  different  places,  and 
it  might  be  important  for  counsel  to  be  personally  pres- 
ent.'^^  Where  the  notice  specifies  the  time  and  place,  and 
states  that  the  taking  will  be  adjourned  from  day  to  day 
until  completed,  this  is  sufficient  notice  of  the  taking  on 
succeeding  days,  when  the  examination  is  not  completed 
on  the  first  day.  This  rule  was  applied  in  a  case  where 
part  of  the  witnesses  were  examined  on  the  first  day  in  the 
presence  of  the  opposite  party  and  his  counsel,  but  on  a 
succeeding  day,  to  which  the  hearing  was  adjourned,  they 
were  absent.^^  But  the  notice  was  insufficient  where  it  was 
without  date,  addressed  to  the  attorney  of  the  plaintiff, 
informing  him  that  the  deposition  would  be  taken  on  the 
12th, of  September  (year  not  mentioned),  at  the  office  of 
Henry  Hudson,  in  the  city  of  Gruilford,  state  of  Maine,  be- 
tween certain  hours ;  and  that  if  from  any  cause  the  taking 
of  the  deposition  should  not  be  commenced  on  that  day,  or, 
if  commenced,  should  not  be  concluded,  the  taking  thereof 

Simonton,  3  Cranch  C.  C.  681,   Fed.  Tl  Bell  v.  Nimmon,  4  McLean   (U. 

Cas.  No.  1042.  S.),  539,  Fed.  Cas.  No.   1259;   Allen 

89  Leiper  v.   Biokley,   1   Cranch   C.  v.  Blunt,  2  Wood.  &  M.   (U.  S.)   121, 

C.  29,  Fed.  Cas.  No,  8222.     As  to  one  Fed.  Cas.  No.  217. 

day's  notice,  see  Bowie  v.  Talbot,  1  T2  Uhle  v.  Burnham,  44  Fed.  729, 

Cranch  C.  C.  247,  Fed.  Cas.  No.  1732;  where  it  was  held  that,  though  ooun- 

Atkinson   v.    Glenn,   4   Cranch   C.   C.  sel    appear     and     cross-examine    wit- 

134,  Fed.  Cas.  No.  610.  ness,  the  objection  is  not  waived. 

70  Kimpton  v.  Glover,  41  Vt.  283.  73  Knode  v.  Williamsou,  17  Wall. 

See  §  657,  vost.  586,  21  L.  Ed.  670. 
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would  be  adjourned  and  continued  from  day  to  day,  or 
from  time  to  time,  at  the  same  place,  and  between  the  same 
hours,  until  completed.  Mr.  Justice  Strong  said:  "No 
other  notice,  either  of  the  commission  or  of  the  time  and 
place  of  taking  the  deposition,  appears  to  have  been  given. 
It  was  taken,  not  in  the  city  of  Guilford,  but  in  the  town 
of  Guilford,  on  the  12th  day  of  September,  1867.  Whether 
the  town  or  township  of  Guilford  is  the  same  as  the  city 
of  Guilford  does  not  appear.  But  a  party  who  attempts 
to  use  the  deposition  of  an  absent  witness  must  show  that 
he  has  given  his  adversary  an  opportunity  to  cross-exam- 
ine by  a  notice  that  is  definite  and  certain,  unless  the  fail- 
ure to  give  such  notice  has  been  waived.  Such  was  not 
the  notice  given  in  this  case,  and  the  deposition  was,  there- 
fore, erroneously  received  in  evidence.  "''■'  Although,  as 
we  have  shown,  the  taking  of  the  depositions  from  day  to 
day  can  be  correctly  covered  by  the  notice,  yet  where  the 
notice  stated  that  the  deposition  would  be  taken  on  the  8th 
day  of  August  and  that,  if  necessary,  the  taking  would  be 
adjourned  from  day  to  day,  and  after  daily  adjournments 
to  the  12th  day  of  August,  it  was  adjourned  to  the  19th 
day  of  that  month,  Marshall,  C.  J.,  said  that  the  deposition 
was  not  taken  agreeably  to  the  notice  received.''^ 

§  641  (658).  Same — Names  of  witnesses — Of  the  court 
and  officer. — Though  the  notice  must  be  so  definite  and  cer- 
tain as  to  the  time,  place  and  names  of  witnesses  as  to  give 
the  adversary  an  opportunity  to  attend  and  cross-examine 
the  witnesses,''^  yet  a  notice  giving  the  surnames  of  the 
witnesses  may  be  sufficient,  where  the  Christian  names  are 
unknown.''^  The  deposition  should  not  be  rejected  on  ac- 
count of  technical  defects  in  the  notice  as  to  the  name  of 

T4  Knode      v.     Williamson,     supra,  76  Knode      v.     Williamson,     supra. 

dealing   with   another   assignment   of       defects  as  to  date  and  place. 

77  Claxton  V.  Adams,  1  McAr.   (D. 
error.  ' 

C.)     496.     See,    also,    Carrington    v. 
75  Buddicnm    v.    Kirk,    3    Cranch,       Stimson,   1  Curt.    (U.  S.)    437,  Kea. 
293,  2  L.  Ed.  444.  Cas.  No.  2450. 
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the  court  in  which  the  action  is  pending,  when  it  is  obvious 
that  there  could  be  no  mistake  on  the  part  of  the  other  party 
with  reference  to  the  case  to  which  the  notice  applies^* 
Nor  is  it  any  objection  that  the  deposition  is  taken  before 
another  than  the  one  named  in  the  notice,  when  the  notice 
contains  the  words,  "or  before  some  ofificer  authorized  by 
law  to  take  depositions.'"^®  Another  point  involved  in  the 
case  last  cited  was  the  heading  of  the  notice.  Mr.  Justice 
Lamar  said:  "The  heading  of  the  notice  was  not  techni- 
cally correct,  perhaps,  but  it  was  substantially  so.  It  was 
as  follows:  'United  States  of  America,  State  of  Illinois, 
County  of  Cook,  ss:  In  the  Circuit  Court  of  the  United 
States. '  Then  follows  the  title  of  this  case,  and  everything 
else  was  regular.  There  could  have  been  no  mistake  made 
by  the  defendants  with  reference  to  what  case  the  notice 
applied.  The  proof  showed  that  the  notice  was  properly 
served,  and  that  the  deposition  was  taken  at  the  place  and 
time  specified  in  the  notice,  but  before  a  different  notary 
public  from  the  one  specified  in  the  notice.  The  notice 
read  that  the  deposition  would  be  taken  'before  William 
'G-.  Peckham,  Esq.,  notary  public,  or  some  other  ofjficer  au- 
thorized by  law  to  take  depositions/  etc.  The  deposition 
was  actually  taken  before  NicoU  F.  Elmendorf,  a  notary 
public,  and  an  officer  authorized  by  law  to  take  depositions 
in  such  cases.  That  was  perfectly  regular,  and  cannot  be 
objected  to.  The  notice  conformed  to  section  863  of  the 
Eevised  Statutes.  There  is  no  merit  in  this  objection." 
And  where  a  notice  has  been  served,  but  not  in  compliance 
with  the  statute,  the  informalities  are  waived  if  the  ad- 
verse party  appears  by  counsel  and  cross-examines  the 
witness.** 

78  Gormley  v.   Bunyan,   138   TJ.   S.  80  Dinsmore  v.  Maroney,  4  Blatchf. 

623,    34   L.    Ed.     1086,   11     Sup.    Ct.  (U.    S.)    416,    Fed.    Cas.     No.    3920. 

Rep.  453.     See  §  670,  post.  The   same   is   true   where  the   deposi- 

T9  Gormley  v.   Bunyan,   138   IT.   S.  tion  is  taken   at  another  place   than 

623,  34  L.  Ed.  1086,  11  Sup.  Ct.  Rep.  that  stated  in  the  notice,  but  in  the 

453.  presence    of     the     parties:     Gartside 
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§  642  (659).  Service  of  the  notice. — It  is  provided  by 
the  statute  that  the  notice  shall  be  given  "by  the  party  or 
his  attorney  proposing  to  take  such  deposition.  "^^  The 
notice  may  be  served  by  any  person,  even  a  party  to  the 
suit.  It  is  also  provided  that  such  notice  shall  be  given 
"to  the  opposite  party  or  his  attorney  of  record,  as  either 
may  be  nearest."  The  statute ;ha&  been  so  construed  as  to 
require  a  personal  service  of  the  notice,^^  and  that  the 
notice  may  be  served  upon  the  attorney  of  the  opposite 
party.^*  We  have  in  the  preceding  sections  dealt  with  the 
statutory  provision  when  the  giving  of  the  usual  notice  is 
impracticable. 

§  643  (660).  Mode  of  taking.— The  federal  statute  pro- 
vides that ' '  Every  person  deposing  as  provided  in  the  pre- 
ceding section  shall  be  cautioned  and  sworn  to  testify  the 
whole  truth,  and  carefully  examined.  His  testimony  shall 
be  reduced  to  writing  or  typewriting  by  the  officer  taking 
the  deposition,  or  by  some  person  under  his  personal  su- 
pervision, or  by  the  deponent  himself  in  the  officer's  pres- 
ence and  by  no  other  person,  and  shall,  after  it  has  been 
reduced  to  writing  or  typewriting,  be  subscribed  by  the  de- 
ponent."^* In  the  absei^ce  of  ^ny  facts  showing  waiver  of 
these  statutory  requirements,  they  must,  of  course,  be  ob- 
served.    The  witness  should  be  sworn  to  testify  to  the 

Coal   Co.   V.   Maxwell,   20    Fed.     187.  83  Leiper  v.  Bickley,   1   Cranch  C. 

See   §§   645,  671  et  seq.,  post,  as  to  C.   29,   Fed.    Cas.   No.   8222;    Barrell 

waiver  of  objection.  v.  Limingtori,  4  Cranch  C.  C.  70,  Fed. 

81  U.  S.  Bev.  Stats.,  §863  (U.  S.  Gas.  No.  1040.  If  the  United  States 
Comp.  Stats.  1901,  p.  661;  3  Fed.  is  a  party,,  service  must  be  on  the 
Stats.  Ann.  8),  quoted  §  637,  amte.  tTnited  States  district  attorney:  The 
See,  also,  Young  v.  Davidson,  5  Argo,  2  Gall.  (U.  S.)  314,  Fed.  Cas. 
Cranch    C.   C.    515,    Fed.    Cas;    No.  No.  517. 

18,157.  84  u.   S.   Eev.   Stats.,  §  864    (tJ.   S. 

82  Buddieum  v.  Kirk,  3  Cranch,  Comp.  Stats.  1901,  p.  663,  3  Fed. 
293,  2  L.  Ed.  444;  Carrington  v.  Stats.  Ann.  17);  Holler  v.  United 
Stimson,  1  Curt.  (U.  S.)  437,  Fed.  S};ates,  57  Fed.  490,,  6  C.  C.  A.  459, 
Cas.  No.  2450.  Copy  left  at  the  was  decided  prior  to  the  amendment 
lodgings   of     defendant    held   insuffi-  of  1900. 

cient:     Hill    v.    Nor  veil,    3    McLean 
(U.  S.)  583,  Fed.  Cas.  No.  6497.       ' 
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whole  truth  on  the  entire  subject  matter  of  the  deposition 
and  not  merely  the  whole  truth  in  response  to  each  inter- 
rogatory.^^ It  is  sufficient  if  it  appears  that  the  witness 
was  properly  sworn,  and  further  "caution"  to  the  witness 
is  unnecessary.*®  On  this  point,  if  the  certificate  of  the 
■officer  states  that  the  witness  was  cautioned  and  sworn,  it 
is  sufficient.^^  The  witness  may  be  sworn  before  or  after 
his  deposition  has  been  reduced  to  writing.^*  Each  mate- 
rial interrogatory  must  be  substantially  answered,  and  the 
failure  to  answer  invalidates  the  deposition.®^  It  has  been 
frequently  held,  as  we  have  shown,  that  pursuant  to  later 
statutes,  the  procedure  adopted  in  the  state  where  the  court 
is  held  may  be  followed.^** 

§  643a.  Place  of  taking. — There  has  been  some  diffi- 
culty in  construing  that  part  of  section  863  of  the  federal 
statute  which  authorizes  a  deposition  to  be  taken  "when 
the  witness  lives  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles."  For  the  purpose  of  taking  a 
deposition  under  this  statute,  a  witness  "lives"  where  he 
can  be  found,  and  is  sojourning,  residing,  or  abiding  for 
any  lawful  purpose.  Where  the  grounds  of  a  motion  to 
suppress  were  that  there  was  nothing  in  the  deposition 

85  Wilson   Sewing  Machine   Co.   v.  "sworn."     It  need  not  necessarily  be 
Jackson,  1  Hughes  (U.  S.),  295,  Fed.  by  the  commissioner,  though  it  must 
Cas.  No.  17,853;  Pentleton  v.  Forbes,  be    in    his     presence:      Vaughan    v. 
1   Cranch   C.   C.   507,   Fed.   Cas.   No.  Blanchard,  2  Dall.  192,  1  L.  Ed.  344. 
10,966;     Garrett     v.     Woodward,     2  87  Edmondson  v.  Barrell,  2  Cranch 
Cranch  C.  C.  190,  Fed.  Cas.  No.  5253;  0.  C.  228,  Fed.  Cas.  No.  4284. 
Eainer  v.   Haynes,   Hempst.    (U.   S.)  88  Tooker  v.  Thompson,  3  McLean 
689,  Fed.  Cas.  No.  11,536.     The  fact  (U.  S.),  92,  Fed.  Cas.  No.  14,097. 
that   the   witness   believes    or   is   ad-  89  Ketland     t.    Bissett,    1     Wash, 
vised  he  need  not  answer  immaterial  (U.    S.)    144,     Fed.    Cas.     No.    7742. 
questions  is  no  ground  for  his  refusal  But   see   Bell   v.   Davidson,   3   Wash, 
to   testify:     Buckeye    Powder   Co.   v.  (U.  S.)   328,  Fed.  Cas.  No.   1248. 
Hazard  Powder  Co.,  205  Fed.  827.  90  Carrara     Paint     Agency    Co.    v. 

86  Moore  v.  Nelson,  3  McLean  Carrara  Paint  Co.,  137  Fed.  319; 
(U.  S.),  383,  Fed.  Cas.  No.  9771;  Magone  v.  Colorado  S.  &  M.  Co.,  135 
Brown  v.  Watt,  2  Cranch  C.  C.  253,  Fed.  846;  International  Tooth  Crown 
Fed.  Cas.  No.  2026.  It  appears  to  Co.  v.  Carter,  112  Fed.  396.  See, 
be     sufScient     if     the    witness     was  also,  §  637a,  ante. 
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showing  that  the  witness  lived  at  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles,  the  court  said: 
' '  The  place  of  trial  was  Dubuque,  Iowa,  and  the  deposition 
was  taken  at  Asheville,  N.  0.  The  court  will  take  judicial 
notice  that  the  distance  between  these  places  is  more  than 

one  hundred  miles The  witness  in  this  case  had  gone 

to  Asheville  for  his  health.  The  duration  of  his  stay  there 
was  uncc  vtain.  It  was  not  probable  that  he  would  return 
to  his  former  place  of  residence,  or  come  within  the  juris- 
diction of  the  court,  in  time  to  take  his  deposition,  and 
therefore  the  taking  of  it  at  Asheville  was  an  eminently 
prudent  and  proper  act."*^  In  another  case  the  court  said 
that  it  was  nowhere  provided  that  a  deposition  de  bene  esse 
must  actually  be  taken  at  the  place  where  the  witness  re- 
sided and  they  could  not  read  such  a  limitation  into  the 
law.  A  witness  who  resides  more  than  one  hundred  miles 
from  the  place  of  trial  may  travel  to  and  from  many  places 
during  the  interval  between  the  bringing  of  the  suit  and 
the  day  of  trial,  and  it  may  be  necessary,  in  order  to  secure 
his  testimony,  to  take  it  at  some  place  other  than  the  place 
of  his  residence.  If  this  were  not  permissible,  he  could 
easily  avoid  giving  his  testimony  de  bene  esse  altogether 
by  absenting  himself  from  his  place  of  residence  until  the 
day  of  trial.  Such  a  construction  cannot  reasonably  be 
put  upon  a  law,  the  object  of  which  is  to  secure  the  testi- 
mony of  nonresident  witnesses  whose  personal  presence 
cannot  be  secured  at  the  place  of  trial.®^ 

§  644  (661,  662).  The  certificate.— The  federal  statute 
provides  that  "Every  deposition  taken  under  the  two  pre- 
ceding sections  shall  be  retained  by  the  magistrate  taking 
it,  until  he  delivers  it  with  his  own  hand  into  the  court  for 
which  it  is  taken ;  or  it  shall,  together  with  a  certificate  of 
the  reasons  as  aforesaid  of  taking  it  and  of  the  notice,  if 

91  Mutual  etc.  Ins.  Co.  v.  Eobison,  »2  Blood  y.  Morrin,  140  Fed.  918. 

58  Fed.  723.  See,  also,  United  States  v.  Standard 

Sanitary  Mfg.  Ck).,  187  Fed.  232. 
Evidenoe  IV — 3 
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any,  given  to  the  adverse  party,  be  by  bim  sealed  up  and 
directed  to  such  court,  and  remain  under  his  seal  until 
opened  in  court.  But  unless  it  appears  to  the  satisfaction 
of  the  court  that  the  witness  is  then  dead,  or  gone  out  of 
the  United  States,  or  to  a  greater  distance  than  one  hun- 
dred miles  from  the  place  where  the  court  is  sitting,  or  that, 
by  reason  of  age,  sickness,  bodily  infirmity,  or  imprisonment, 
he  is  unable  to  travel  and  appear  at  court,  such  deposition 
shall  not  be  used  in  the  cause."**  In  several  cases  before 
section  864  was  amended  it  was  held  fatal  to  the  deposition 
that  the  certificate  failed  to  state  either  that  the  testimony 
had  been  reduced  to  writing  by  the  magistrate  taking  the 
deposition,  or  by  the  witness  in  the  presence  of  the  magis- 
trate.^* The  deposition  must  in  all  cases  he  subscribed  by 
the  deponent.^^    It  has  been  held  that  it  will  not  be  pre- 


93  TJ.  S.  Eev.  Stats.,  §  865  (TJ.  S. 
Comp.  Stats.  1901,  p.  663;  3  Fed. 
Stats.  Ann.  17). 

94  Cook  V.  Burnley,  11  Wall.  659, 
20  L.  Ed.  29;  Bell  v.  Morrison,  1 
Pet.  351,  7  L.  Ed.  174;  Edmonson 
V.  Barrel!,  2  Cranch  C.  G.  228,  Fed. 
Cas.  No.  4284.  If  the  deposition  is 
in  the  writing  of  the  magistrate,  it 
need  not  be  certified  to  have  been 
written  in  the  presence  of  the  wit- 
ness: Van  Ness  v.  Heineke,  2  Cranch 
0.  C.  259,  Fed.  Cas.  No.  16,866; 
Vasse  V.  Smith,  2  Cranch  C.  C.  31, 
Fed.  Cas.  No.  16,896.  As  to  certifi- 
cates in  the  state  courts,  see  §  694, 
yost. 

95  Thorpe  v.  Simmons,  2  Cranch 
C.  C.  195,  Fed.  Cas.  No.  14,007.  A 
novel  question  was  presented  in  Ar- 
nold V.  Kearney,  29  Fed,  820.  Blod- 
gett,  J.,  said:  "The  deposition  was 
taken,  in  what  is  now  a  common 
mode  of  procedure  in  this  city,  by  a 
shorthand  writer,  and,  after  the  wit- 
ness had  been  interrogated  on  the 
part  of  the  complainant,  and  cross- 
examined  by  the  defendant,  the  mat- 


ter was  suspended  until  the  shorthand 
writer  could  write  out  the  deposition. 
After  this  examination  was  so  far 
closed,  and  before  the  testimony  was 
written  out,  the  suit,  on  application 
of  tha  complainant,  was  removed  to 
this  court,  and  the  record  sent  here. 
After  the  case  had  been  docketed  in 
this  court,  the  complainant  applied 
to  the  witness  to  go  before  the  notary, 
and  sign  and  verify  the  deposition, 
which  had  been  in  the  meantime  re- 
duced to  writing;  and  this  the  wit- 
ness refused  to  do,  saying,  in  sub- 
stance, that  he  had  been  so  advised 
by  defendants'  attorney.  The  court 
is  now  asked  to  compel  the  witness 
to  complete  his  deposition  by  signing 
and  swearing  to  it.  I  am  of  opinion 
that  this  court  has  no  jurisdiction 
to  enforce  the  proposed  order,  be- 
cause whatever  was  done  toward 
taking  the  deposition  was  done  while 
the  case  was  within  the  jurisdiction 
of  the  state  court,  and  before  this 
court  acquired  jurisdiction  of  it.  It 
seems  to  me  to  be  one  of  those  in- 
choate  proceedings   which   must    fall 
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sumed  that  the  officer  taking  the  deposition  is  of  counsel 
in  the  case  or  interested  in  the  result;  and  it  is  not  neces- 
sary that  the  certificate  should  contain  any  statement  upon 
that  subject.*®  On  this  point,  however,  there  is  a  conflict 
of  opinion ;  and  in  several  later  cases,  it  is  maintained  that 
it  should  affirmatively  appear  on  the  face  of  the  certificate 
that  the  officer  taking  the  deposition  was  disinterested  just 
as  much  as  it  should  appear  that  the  officer  was  one  of  the 
class  of  officers  authorized  to  take  depositions.  The  mere 
signature  of  A.  B.,  without  any  designation  of  his  office,  or 
any  description  of  his  capacity  to  take  the  deposition, 
would  be  insufficient;  and  so  the  fact  that  he  is  disinter- 
ested should  appear  affirmatively  somewhere  in  the  certifi- 
cate. Brewer,  J.,  added:  "It  was  affirmed  and  denied  by 
the  respective  counsel  on  the  argument  that  a  different  rul- 
ing had  been  made  by  my  predecessor,  but  no  case  was 
cited.  It  is  true  that  there  are  a  couple  of  cases  in  2 
Cranch  which  seem  to  differ  from  this  view,  yet  I  think 
the  rule  is  that  it  should  appear  affirmatively  on  the  face 
of  the  certificate  that  the  officer  was  one  authorized  by  the 
statute  to  take  depositions."*'^  In  another  case  the  notary 
certified  that  he  was  not  an  attorney  for  either  party,  but 
did  not  state  that  he  was  not  interested ;  it  appeared  that 
the  testimony  was  taken  in  shorthand  by  a  disinterested 
person;  and  it  was  held  that  the  deposition  was  admissi- 
ble.*^    In  a  later  case,**  a  certificate  "that  I  am  not  of 

with    the   removal   of   the   ease    from  Veiteh,  2  Cranch  C.  C.  123,  Fed.  Caa. 

the    state     court I    think    the  No.   11,057. 

proceeding  is  one  which  must  be  held  97  Gartside    v.    Maxwell,    20     Fed. 

to  have  fallen  between  the  two  juris-  137 ;     Donahue    v.    Boberts,    19    Fed. 

dictions,  and  the  inconvenience  is  one  ggs,     ^  statement  by  the  notary  that 

which  must  be  borne  as  an  incident  i^g  is  "not  of   counsel  nor  interested 

to    the   right   to    remove    cases    from  ;„    ^ny    manner    whatever     in     this 

the   state  to  the  federal  courts,   and  cause,"  held  sufficient:   American  etc. 

also  as  an  incident  to  the  practice  of  gank   v.   First   Nat.   Bank,    82    Fed. 

taking  down  testimony  by  shorthand,  qqi 

to    be     afterward    written     out     at  .    a-,    w  a 

,    .    .,  ,    .,  1  i.  J     u      4.i.»  *8  Stewart   v.    Townsend,    41    Fed. 

length,   and   then   completed    by   the  ' 

signature  and  oath  of  the  witness." 

86  Miller  v.  Young,  2  Craneh  C.  C.  99  American     etc.     Bank     v.    First 

53,   Fed.    Cas.   No.   9596;   Peyton  t.       Nat.  Bank,  82  Fed.  961. 
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counsel  nor  interested  in  any  manner  whatever  in  this 
cause"  was  objected  to.  Morrow,  J.,  indicated  that  it 
seemed  to  comply  substantially  with  the  provisions  of  sec- 
tion 863  of  the  Revised  Statutes.  It  may  be  taken,  there- 
fore, from  the  later  decisions  that  it  is  necessary  the  cer- 
tificate should  contain  the  disavowal  of  interest,  and  that 
if  it  substantially  answers  the  requirement  of  the  section,, 
it  is  sufficient.  The  statute,  as  shown  above,  requires  that 
the  depositions  be  retained  by  the  magistrate  until  deliv- 
ered by  his  own  hand  into  the  court  for  which  it  is  taken  j 
or  that  it  shall,  together  with  a  certificate  of  the  reasons 
for  taking  it  and  the  notice,  if  any,  given  to  the  adverse 
party,  be  sealed  up  by  the  magistrate  and  directed  to  such 
court,  and  remain  under  his  seal  until  opened  in  court.^"" 
Since  the  officer's  authority  to  take  depositions  is  special 
and  confined  to  certain  limits,  the  facts  calling  for  the  exer- 
cise of  such  jurisdiction  should  appear  upon  the  face  of 
the  deposition.^  Hence,  it  has  'been  held  that,  if  no  suffi- 
cient reason  is  stated  in  the  deposition  or  notice  attached, 
it  should  not  be  read,^  and  tha,t  the  names  of  the  parties 
to  the  suit  should  be  given  ;^  Tjut  it  is  not  necessary  to 
state  the  names  of  all  the  parties,  if  there  are  several.* 
The  place  of  taking  the  deposition  should  be  stated  in  the 
certificate.^  The  distance  from  the  place  of  trial  need  not 
be  stated  if  the  distance  is  in  fact,  and  well  known  by  all 
parties  to  be,  more  than  one  hundred  miles.*  The  depo- 
sition is  not  necessarily  to  be  rejected  merely  because  the 

100  If  the  deposition  is  opened  out  Keene,  2  Cranch  C.  C.  198,  Fed.  Gas. 

of  court,  without  the  consent  of  the  No.     2553;     Smith     v.     Coleman,    2 

other  party,  it  should  not  be  received:  Cranch    C.    C.    237,    Fed.     Cas.    No. 

Beale  v.   Thompson,  8   Cranch,   70,  3  13,029;    Allen   v.   Blunt,   2   Wood.   & 

L.  Ed.  491.     Such  consent  should  be  M.    (U.  S.)    121,  Fed.  Cas.  No.  217; 

written:  The  Roscius,  1  Brown    Adm.  Buckingham    v.    Burgess,    3    McLean 

(XJ.  S.)  442,  Fed.  Cas.  No.  12,042.  (U.  S.)   368,  Fed.  Cas.  No.  2088. 

1  Harris  v.  Wall,  7  How.  693,  12  4  Egbert   v.    Citizens'    Ins.    Co.,    7 
L.  Ed.  875.  Fed.  47,  2  McCrary,  386. 

2  Harris  v.  Wall,  7  How.  693,  12  6  Tooker  v.   Thompson,  3   McLean 
L.  Ed.  875.    See  §  640,  ante.  (U.  S.),  92,  Fed.  Cas.  No.  14,097. 

8  Peyton  v.  Veitch,  2  Cranch  C.  C.  6  Egbert    v.    Citizens''  Ins.    Co.,    7 

123,  Fed.  Cas.  No.  11,057;   Centre  v.       Fed.  47,  2  MqCrary,  386. 
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names  are  not  correctly  given  in  some  portion  of  the  dep- 
osition, or  because  the  names  of  all  the  parties  to  the  action 
are  not  stated ;''  nor  because  the  notice  is  not  attached  to 
the  deposition.^  It  has  been  held  that  the  certificate  is 
prima  facie  evidence  of  the  facts  necessary  and  proper  to 
be  stated  by  it,"  but  later  cases  considerably  qualify  that 
decision.  It  is  reiteration  to  say  that  the  statute  being  in 
derogation  of  the  common  law,  it  must  be  substantially 
though  strictly  followed,  that  it  to  say,  all  its  requirements 
must  be  substantially  complied  with.  There  seems  to  be 
no  good  reason  for  any  elisions  from  the  certificate.  It 
should  contain  the  proper  title  of  the  court  and  that  it  was 
reduced  to  writing,  or  typewriting  as  the  case  may  be,  and 
by  whom,  and  if  by  a  person  appointed  under  section  864, 
then  that  it  was  so  reduced  under  the  personal  supervision 
of  the  officer.  If  by  the  deponent  himself  in  the  officer's 
presence,  the  fact  should  be  stated.^"    It  is  advisable  to 


1  Voce  V.  Lawrence,  4  McLean 
(TJ.  S.),  203,  Fed.  Gas.  No.  16,979; 
Pannill  v.  Eliason,  3  Cranch  C.  C. 
358,  Fed.  Gas.  No.  10,707.  See  §  670, 
post. 

8  Stewart  v.  Townsend,  41  Fed. 
121. 

9  Bell  V.  Morrison,  1  Pet.  351,  7 
L.  Ed.  174.  As  that  the  witness 
afflrmed,  on  account  of  conscientious 
scruples  about  taking  the  oath:  Elliot 
V.  Hayman,  2  Cranch  C.  G.  678,  Fed. 
Gas.  No.  4388;  Wilson  Sewing  Mach. 
Co.  V.  Jackson,  1  Hughes  (U.  S.), 
295,  Fed.  Cas.  No.  17,853;  or  that 
the  deposition  was  reduced  to  writ- 
ing by  the  magistrate  or  witness: 
Bussard  v.  Catalino,  2  Cranch  C.  G. 
421,  Fed.  Gas.  No.  2228;  or  that  the 
witness  lives  more  than  one  hundred 
miles  from  the  place  of  trial: 
Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
604,  8  L.  Ed.  243;  Merrill  v.  Daw- 
son, Hempst.  (U.  S.)  563,  Fed.  Cas. 
No.  9469;  Tooker  v.  Thompson,  3 
McLean    (U.  S.),  92,  Fed.  Cas.  No. 


14,097;  or  that  the  person  taking 
the  deposition  holds  the  office  he  as- 
sumes to  hold:  Vasse  v.  Smith,  2 
Cranch  C.  C.  31,  Fed.  Gas.  No. 
16,896;  Price  v.  Morris,  5  McLean 
(TJ.  S.),  4,  Fed.  Gas.  No.  11,414; 
Buggies  V.  Bucknor,  1  Paine  (TJ.  S.), 
358,  Fed.  Cas.  No.  12,115.  This 
fact  may  also  be  proved  by  parol: 
Dunlop  V.  Munroe,  1  Cranch  C.  G. 
536,  Fed.  Cas.  No.  4167;  Paul  v. 
Lowry,  2  Cranch  C.  C.  628,  Fed.  Gas. 
No.  10,844.  If  the  officer  has  an 
official  seal,  it  should  be  attached: 
Paul  V.  Lowry,  2  Cranch  G.  C.  628, 
Fed.   Cas.   No.   10,844. 

10  Gartside  Coal  Co.  v.  Maxwell, 
20  Fed.  187;  Donahue  v.  Roberts,  19 
Fed.  863.  Under  the  amended  equity 
rule  67,  144  TJ.  S.  690,  Appendix,  the 
stenographer  or  typewriter  must  be 
appointed  by  the  court  or  agreed  on 
by  the  parties,  and  the  certificate 
should  state  that  fact :  See  Simkins' 
Federal  Equity  Suit,  2d  gd.,  529. 
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attach  the  notice  to  the  certificate.  It  has  been  said  in  a 
well-knovpn  case  "  that  there  appeared  to  be  no  necessity 
for  it  in  certain  cases,  but  that  decision  shows  this  qualifi- 
cation: "At  the  utmost,  it  may  be  needed  to  identify  the 
deposition.  This  has  been  fully  met  by  the  stipulation  in- 
dorsed upon  and  referring  to  a  notice  containing  all  the 
words  of  the  original  notice  for  taking  the  deposition." 
In  the  same  case  it  is  laid  down  that  the  certificate  need 
not  state  that  the  officer  taking  it  has  retained  the  deposi- 
tion in  his  hands  until  mailed;  and  although  there  is  noth- 
ing in  the  section  calling  for  it,  the  court  said  it  would  be 
an  excellent  practice  if  the  commissioner  would  certify 
something  to  that  effect  on  the  package  just  before  the 
instant  of  mailing.  For  the  same  reason  he  need  not  cer- 
tify that  he  has  sealed  up  the  deposition  and  delivered  it 
to  the  court.^^  In  taking  depositions,  it  frequently  hap- 
pens that  exhibits  form  part  of  the  proceedings,  and  they 
must  be  sufficiently  identified  with  their  reference  in  the 
examination.  Where  an  objection  for  want  of  proper  cer- 
tification was  made,  the  court  said:  "An  examination  of 
the  signature  of  the  commissioner  attached  to  the  deposi- 
tions and  the  indorsements  of  the  exhibits  shows  that  they 
were  made  by  the  same  hand,  and  are  the  signatures  of 
the  same  person.  The  court  knows  of  no  formal  certificate 
necessary  to  be  attached  to  an  exhibit  in  order  to  make  it 
a  part  of  the  deposition  in  which  reference  is  made  to  it. 
These  exhibits  are  so  described  in  the  depositions,  and  are 
so  marked  by  the  commissioner  as  such  exhibits  that  the 
description  and  marks  unmistakably  establish  their  iden- 

11  Stewart  v.  Townsend,  41  Fed.  of  this  court,  was  received  by  the 
121.  latter  accordingly,   was   marked   with 

12  In  Egbert  v.  Citizens'  Ins.  Co.,  the  style  of  the  case,  and  had  the 
7  Fed.  47,  2  McCrary,  386,  where  usual  indorsement  across  the  seal, 
an  objection  was  made  on  this  ac-  It  cannot  be  supposed  that  before 
count,  the  court  said:  "This  objec-  sealing  the  envelope  the  officer  was 
tion  ia  fully  met  by  the  fact  that  the  bound  to  certify  in  the  inclosed  cer- 
envelope  came  through  the  mail  from  tificate  that  he  had  done  what  could 
San  Francisiio,  addressed  to  the  clerk  not  be  done  until  after  the  sealing." 
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tity.  And  this  is  sufficient.  "^^  When  a  commission  is  re- 
turned in  order  to  have  exhibits  not  previously  attached 
identified  and  attached  as  required  by  the  instructions,  the 
opponents  have  the  right  to  interrogate  the  witness  fur- 
ther as  to  the  identity  of  such  exhibits.  If  they  failed  to 
ask  for  such  further  examination,  it  is  a  waiver  of  their 
right.^* 

§  644a,  Amendment — Failure  to  complete — Re-examina- 
tion— Loss. — From  the  preceding  discussion  it  will  be  gath- 
ered that  the  right  exists  to  ask  leave  to  amend  a  faulty 
certificate.  The  cases  cited  show  that  when  the  certificate 
failed  to  contain  matter  required  by  the  statute,  application 
should  be  made  for  leave  to  withdraw  the  deposition  and 
have  the  defect  corrected  by  the  ofiicer  taking  it.^^  It  has 
happened  that  a  deposition  is  incomplete  by  reason  of  the 
death  of  the  witness  between  his  examination  in  chief  and 
the  cross-examination.  Where  the  examination  was  post- 
poned on  the  application  of  the  defendant  and  the  death 
occurred  at  the  time  above  named,  the  deposition  of  the 
examination  in  chief  was  admitted.  The  defendant  had 
not  availed  himself  of  his  proper  opportunity  to  cross- 
examine.^*  But  where  he  could  not  so  avail  himself,  the 
deposition  must  be  excluded.  Thus  where,  in  the  midst  of 
the  cross-examination,  an  interpreter  refused  to  continue 
interpreting  and  could  not  be  replaced  before  the  witness 
left  port,   the   part  deposition   was   inadmissible.^^     The 

IS  Bird    V.    Halsy,    87     Fed.     671.  Embassy  bag  by  mail  to  Washington 

This   case   also   decided   that   the   ex-  and   thence   to   the   clerk,   instead   of 

hibits  need  not  be  mailed  in  the  same  directly  to  New  York, 

package  with  the  depositions,  so  long  is  Gartside    Coal    Co.    v.    Maxwell, 

as   their  identification  is   made  clear  20  Fed.  187;  Donahue  v.  Roberts,  19 

and  unmistakable.     See  §  699,  post.  Fed.    863.     This   does   not    open   the 

14  United  States  v.  Fifty  Boxes  of  deposition   for   further   testimony,   or 

Lace  etc.,  92  Fed.  601.     In  this  case  for  any  other  change  than  simply  to 

also  it  was  held  that  where  the  com-  correct  the   defect  in   the   certificate, 

mission   on   the   return   was   properly  16  Celluloid  Mfg.  Co.  v.  Arlington 

addressed  to   the   clerk   of   the   court  Mfg.  Co.,  47  Fed.  4. 

and  sent  by  mail,  it  was  immaterial  17  The     Jacob     Brandow,    33    Fed. 

that   it   was   forwarded   through   the  160.     The  point  is  discussed  in  Gass 
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mere  fact  that  a  document  so  defective  as  to  be  neither  an 
affidavit  nor  a  deposition  is  called  a  deposition  and  put 
among  the  papers  in  a  cause  as  such  gives  it,  of  course,  no 
validity.  A  statement  of  facts  in  writing,  without  date  or 
venue,  purporting  to  have  been  signed  by  a  witness,  but 
giving  neither  age  nor  residence  of  such  witness,  which 
statement  is  not  shown  to  have  been  made  under  oath,  nor 
the  oath  waived,  nor  to  have  been  taken  on  notice  or  in  the 
presence  of  parties,  nor  to  have  been  taken  before  any  of- 
ficial authorized  to  administer  oaths,  and  which  is  not 
accompanied  by  a  certificate  of  a  competent  official,  from 
which  compliance  with  any  of  the  requisites  for  the  taking 
of  depositions  in  judicial  proceedings  can  be  inferred,  is 
not  a  deposition,  although  so  labeled  and  filed  in  a  suit 
pending  in  court."  On  the  equity  side,  it  would  appear 
that  if  a  re-examination  of  witnesses  previously  examined 
as  to  the  same  matters  is  desired,  an  order  of  court  for  that 
purpose  for  cause  shown  should  be  first  obtained,  in  which 
the  terms  on  which  the  leave  is  granted  and  the  interrog- 
atories proper  to  be  asked  are  specially  settled.^"  In  a 
case  where  depositions  on  file  on  behalf  of  the  plaintiff 
were  destroyed  by  fire  and  the  defendant  had  furnished 
copies  to  replace  them,  such  copies,  admitted  to  be  true, 
were  admissible  without  proof  of  the  death  of  the  wit- 
nesses, or  of  their  incompetence  to  testify,  or  that  the  dep- 
ositions could  not  be  retaken.  Mr.  Justice  Strong  pointed 
out  tha,t  even  if  the  grounds  relied  on  were  sound,  in  order 
to  have  made  the  objection  tenable  it  should  also  have  been 
put  on  the  ground  that  the  witnesses  were  not  shown  to 
reside  in  another  state  and  more  than  a  hundred  miles  from 
the  place  of  trial.^** 

V.    Stinson,    Fed.    Gas.    No.    5262,    3  w  3  Greenl.  Ev.,  §336;  Tliurber  v. 

Sum.   98,  when  Story,  J.,  laid   down  Cecil  Nat.  Bank,  52  Fed.   513.     The 

the   principle   later   expressed   in   Ee  decree  in   this   case   was   reversed   in 

Gary,  9  Fed.  756,  and  Celluloid  Mfg.  Cecil  Nat.  Bank  v.  Thurber,  59  Fed. 

Co.  V.  Arlington  Mfg.  Co.,  supra.  913,  8  C.  G.  A.  365,  and  the  bill  dis- 

18  Lutcher    v.   United    States,    72  ""^««^   ^<"^  ^^^'   °^  jurisdiction. 

Fed.  968,  19  C.  G.  A.  259.  ""  Stebbins  v.   Duncan,   108   U.   S. 

82,  27  L.  Ed.  641,  2  Sup.  Ct.  Eep. 
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§  645  (663).  Waiver  of  objections.— Althougli  it  is  tlie 
undoubted  rule  that  the  statutory  provisions  already  re- 
ferred to  must  he  substantially  complied  with,  in  order  that 
the  deposition  may  be  received,  the  qualification  must  be 
borne  in  mind  that  these  provisions,  respecting  notice  and 
the  authentication  of  the  deposition,  are  for  the  benefit  of 
the  party  against  whom  the  deposition  is  to  be  used,  and 
hence  such  provisions  may  be  waived  by  him.  In  a  leading 
case  on  this  subject  it  did  not  appear  that  the  witness  was 
sworn  to  testify  to  the  whole  truth ;  nor  was  there  any  cer- 
tificate of  the  reason  why  the  deposition  was  taken  before 
a  township  justice,  and  not  by  any  magistrate  described  in 
the  act  of  Congress.  But  it  also  appeared  that  the  witness 
was  an  aged  man  when  his  deposition  was  taken;  that  he 
had  died  before  the  trial ;  that  one  of  the  opposing  counsel 
had  attended  the  taking  of  the  deposition  and  cross-ex- 
amined the  witness,  making  no  objection  to  the  sufficiency 
of  the  oath,  to  the  reasons  for  taking  the  deposition  or  to 
the  competency  of  the  magistrate,  and  that  no  exception 
had  been  taken  to  the  deposition,  until  it  had  been  filed  for 
a  year.  The  court  held  that,  under  these  circumstances, 
the  consent  of  the  defendant  to  the  taking  of  the  deposition 
must  be  presumed,  and  that  such  participation  in  the  pro- 
ceedings and  failure  to  object  was  a  complete  waiver  of  all 
formal  objections.^^  But  the  fact  that  the  attorney  for  the 
opposite  party  attended,  but  refused  to  take  part  in  the 
proceedings,  does  not  waive  informalities  or  cure  defects 
in  the  certificate.^^  If  no  objection  is  made  to  the  deposi- 
tion when  offered,  it  is  then  too  late  to  raise  an  objection 
in  the  appellate  court;  it  was  so  held,  even  though,  before 
trial  or  at  a  former  term  of  the  court,  a  motion  had  been 

313.     In    that     ease     the    admittedly  ined   a   ■witness,   knowing   him   to   be 

true  copies  were  entitled  to  admission  incompetent:     United    States   v.    One 

as  the  best  evidence.  Case  of  Hair  Pencils,   1  Paine    (U. 

21  Shutte    V.   Thompson,   15   Wall.  S.),  400,  Fed.  Cas.  No.  15,924. 
151,  21  L.   Ed.  123.     The  same  rule  22  Harris  v.  Wall,  7  How.  693,  12 

was   held   where  a   party   cross-exam-  L.  Ed.  875. 
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made  to  suppress  or  set  aside  the  deposition.^^  Wliere  the 
refusal  of  the  court  to  suppress  a  deposition  because  it  did 
not  disclose  that  the  witness  was  cautioned  and  sworn 
before  testifying,  as  required  by  the  statute,  was  assigned 
as  error,  and  it  appeared  that  the  objector  was  represented 
by  counsel  and  took  part  in  the  examination,  any  irregu- 
larity in  the  taking  of  the  deposition  was  waived.^* 

§  646  (664) .  Same  —  Objections  —  When  made.  —  The 
waiver  of  objections  or  the  consent  to  read  a  deposition 
continues  and  is  operative  at  a  second  trial  of  the  same 
action.2^  If  a  party,  knowing  the  contents  of  a  deposition, 
consents  that  it  may  be  read,  this  is  a  waiver  of  objections 
to  incompetent,  as  well  as  competent,  testimony.^^  Where 
the  envelope  containing  the  deposition  is  not  properly  in- 
dorsed or  authenticated,  this  may  be  waived  by  a  stipula- 
tion for  publication  and  opening.^''  Where  objections  to  a 
deposition  do  not  go  to  the  testimony  of  the  witness,  but 
relate  to  defects  which  might  have  been  obviated  by  retak- 
ing the  deposition,  such  objections  should  be  made  and 
noted  when  the  deposition  is  taken  or  made  by  motion  to 
suppress,  and,  if  not  made  until  the  trial,  they  are 
waived.^^     "The  party  taking  the  deposition  is  entitled  to 

23  Northern  Pacific  E.  Co.  v.  Urlin,  307,  7  L.  Ed.  156 ;  Shutte  v.  Thomp- 

158  TJ.  S.  271,  39  L.  Bd.  977,  15  Sup.  son,  su^ra. 

Ct.  Eep.   840;   Brown  v.   Tarkington,  25  Vattier  v.  Hiude,  7  Pet.  252,  8 

3  Wall.  377,  18  L.  Ed.  255;   Bay  v.  L.  Ed.  675;  Edmondaon  v.  Barrell,  2 

Smith,  17  Wall.  411,  417,  21  L.  Ed.  Cranch  C.  C.  228,  Fed.  Cas.  No.  4284. 

666.     Objection   to   form  of  commis-  26  Harris  v.  Wall,  7  How.  693,  12 

sion   held   waived,   no   objection   hav-  L.   Ed.   875. 

ing  been  made  until  the  trial:  Howard  27  Stewart    v.    Townsend     41    Fed. 

V.  Stillwel  &  B.  Mfg.  Co.,  139  U.  S.  121. 

199,  35  L.  Ed.  147,  11  Sup.  Ct.  Sep.  28  Bibb  v.  Allen,  149  U.  S.  481,  37 
500.  So  held  where  witness  had  re-  L.  Ed.  819,  13  Sup.  Ct.  Rep.  950. 
fused  to  answer  and  no  motion  made  So  where  part  of  a  deposition  is  ad- 
till  trial:  Bird  v.  Halsy,  87  Fed.  671.  missible,   a   general  objection   to   the 

2*  Northern  Pacific  E.  Co.  v.  Urlin,  admission   of    the    whole    cannot    be 

158  V.  S.  271,  39  L.  Ed.  977,  15  Sup.  sustained:      Kitterbusch    v.    Atchison 

Ot.    Eep.    840;    Mechanics'    Bank    of  etc.  R.  Co.,  198  Fed.  46,  117  0.  C.  A. 

Alexandria  v.  Seton,  1  Pet.   (U.  S.)  154. 
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have  the  question  of  its  admissibility  settled  in  advance. 
Good  faith  and  due  diligence  are  required  on  both  sides. 
When  such  objections,  under  the  circumstances  of  this  case, 
are  withheld  until  the  trial  is  in  progress,  they  must  be  re- 
garded as  waived,  and  the  deposition  should  be  admitted  in 
evidence.  This  is  demanded  by  the  interests  of  justice. 
It  is  necessary  to  prevent  surprise  and  the  sacrifice  of  sub- 
stantial rights.  It  subjects  the  other  party  to  no  hardship. 
All  that  is  exacted  of  him  is  proper  frankness."^®  The 
same  rule  was  declared  where  the  objections  to  the  deposi- 
tion were  to  the  form  of  the  commission  and  the  mode  of 
taking  the  deposition;  where  defendants,  after  service  on 
them  of  notice  of  issuing  a  commission,  waived  a  copy  of 
the  interrogatories  and  consented  that  a  commission  issue 
upon  the  direct  interrogatories,  and  where  the  motion  to 
suppress  the  deposition  was  not  made  for  some  weeks  after 
it  was  filed,  and  not  until  the  case  came  to  trial.^"  So 
where  a  commission  is  issued  by  consent,  and  one  of  the 
parties  joins  in  the  commission  by  naming  a  commissioner 
on  his  part,  he  cannot  afterward  object  that  the  rule  has 
been  issued  improvidently,  or  that  it  was  improperly  ob- 
tained;*^ and  where  a  copy  of  a  document  is  annexed  to 
the  answer  of  a  witness,  examined  on  a  commission,  and  no 
objection  to  the  copy  is  taken  at  the  examination,  or  by  mo- 

29  Doane  v.  Glenn,  21  Wall.  33,  22  or  to  present  them  by  a  motion  to 
L.  Ed.  476,  where  the  deposition  was  suppress,  or  by  .some  other  notice,  be- 
taken under  a  commission  dedimus  fore  the  trial  is  begun,  will  be  held 
potestatem.  As  to  waiver  of  objec-  to  be  a  waiver  of  the  objections, 
tion  that  certificate  does  not  state  Whilst  the  law  requires  due  diligence 
cause  of  taking,  by  waiting  until  in  both  parties,  it  will  not  permit  one 
trial,  see  Stegner  v.  Blake,  36  Fed.  of  them  to  be  entrapped  by  the 
183.  acquiescence  of  the  opposite  party  in 

30  Howard  v.  Stillwell  Co.,  139  TJ.  an  informality  which  he  springs  dur- 
S.  199,  35  L.  Ed.  147,  11  Sup.  Ct.  ing  the  progress  of  the  trial,  when 
Rep.  500.  Mr.  Justice  Lamar,  in  de-  it  is  impossible  to  take  the  deposi- 
livering     the   opinion   of    the    court,  tions." 

said:  "It  is  the  settled  rule  of  this  si  Sergeant    v.    Biddle,    4   Wheat, 

court  that  the  failure  of  a  party  to  508,  4  L.  Ed.  627;  Bird  v.  Halsy,  87 

note  objections  to  depositions  of  the  Fed.   671. 
kind  in  question  when  they  are  taken, 
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tion  to  suppress  made  afterward,  the  objection  that  the 
original  was  not  produced  or  accounted  for  will  not  be 
entertained.^^  An  exception  that  the  master  refused  to 
suppress  the  deposition  of  a  witness  and  treated  his  testi- 
mony as  competent,  and  relied  upon  it  in  making  his  find- 
ings, was  overruled  where  it  did  not  appear  by  the  record 
that  any  objection  was  made  before  the  master  to  that  tes- 
timony, or  that  any  motion  was  made  before  him  to  sup- 
press such  depositions  or  that  any  motion  was  made  before 
the  court  to  suppress  them.^^  But  where  notice  was  given 
for  the  taking  of  depositions  in  three  different  places  at 
about  the  same  time  on  short  notice,  and  having  taken 
objection  to  the  notice  the  defendant's  counsel  did  the  best 
they  could  on  cross-examination,  it  was  held  they  had  not 
waived  the  objection  by  participating  in  the  proceedings. 
The  court  said  that  the  practice  pursued  was  wholly  irreg- 
ular. "The  method  of  taking  testimony  by  deposition,  al- 
lowed by  section  863,  is  a  convenient  one;  and  when,  for 
any  reason,  greater  elasticity  in  conducting  an  examina- 
tion than  would  be  possible  under  a  commission  with  writ- 
ten interrogatories  is  desired,  it  is  a  useful  substitute  for 
the  latter  mode.  But  it  was  never  intended  by  the  f  ramers 
of  that  section  that  a  party  might  be  able  to  compel  his  ad- 
versary, perhaps  at  enormous  cost,  to  retain  and  fully 
instruct  separate  counsel  in  a  dozen  different  cities.  More- 
over, his  personal  presence  might  well  be  necessary  to  se- 
cure, by  suggestions  to  his  counsel,  such  proper  cross- 
examination  as  would  prevent  a  failure  of  justice.  Nor 
could  he,  in  many  cases,  determine,  in  advance  of  the  direct 
examination,  in  which  one  of  a  dozen  different  places  his  per- 
sonal attendance  might  be  most  required.  The  party  tak- 
ing such  simultaneous  depositions  would  not  necessarily 
experience  the  same  embarrassment,  for,  by  means  of  care- 
fully prepared  written  questions,  he  might  safely  intrust 

S2  York     Co.    V.    Central   E.   B.,    3  S3  Goodwin  v.  Fox,  129  U.  S.  601, 

Wall.    107,    18    L.    Ed.    170.     As     to       32  L.  Ed.  805,  9  Sup.  Ct.  Rep.  367. 
waiver  of  objections   in  state  courts, 
see  §  671  et  seq.,  post. 
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the  examination  to  clerks,  or  even  to  the  officer  taking  the 
deposition.  Such  a  practice  should  not  be  sanctioned  by 
the  court;  it  would  be  xinr.easonable,  and  grossly  oppres- 
sive. Whoever  seeks  to  avail  himself  of  the  provisions  of 
section  863  must  so  regulate  his  notice  that  the  opposite 
party  and  his  counsel  may  be  able  to  attend,  at  the  place 
and  time  named,  entirely  unhampered  by  other  engage- 
ments which  he  himself  has  imposed  upon  them.  The  de- 
fendants have  not  waived  the  objection.  Both  at  St.  Louis 
and  at  Chicago  they  appeared  by  counsel  specially  retained 
for  the  purpose,  and  objected  upon  the  express  ground  that 
the  notice  given  was  unreasonable.  That  thereafter  such 
counsel  endeavored,  as  best  he  could,  to  cross-examine  is 
immaterial.  The  plaintiffs'  counsel  was  duly  notified  that 
his  practice  was  irregular  before  he  began  to  take  the  tes- 
timony, and  if  he  persisted  in  going  on,  in  the  face  of  the 
objection,  he  did  so  at  his  own  risk."**  Nor  does  an  ap- 
pearance at  the  examination  operate  as  a  waiver  of  an 
irregularity  committed  after  the  testimony  was  taken,  such 
as  a  defective  certificate.^^  In  a  cause  in  admiralty,  the 
libelant  offered  a  deposition  de  bene  esse.  The  deposition 
was  objected  to  and  the  libelant  submitted  to  the  objection 
on  being  allowed  a  continuance  and  permission  to  examine 
the  witness  anew.  Three  years  later,  the  libelant,  by  an- 
other proctor,  brought  up  the  case  and  offered  the  original 

34  On  November  24th,  plaintiffs'  witnesses  at  Kansas  City,  Missouri, 
counsel  served  a  notice  under  section  on  November  28th.  On  the  last- 
863,  Eevised  Statutes  of  the  United  named  day  the  examination  of  wit- 
States,  that  he  would,  on  November  nesses  was  begun  in  Kansas  City,  and 
29th,  proceed  to  take  the  depositions  such  examination  was  actually  in 
of  certain  witnesses  at  St.  Louis,  progress  on  November  29th;  in  fact, 
Missouri,  and  would  also,  on  the  it  was  not  completed  till  some  time 
same  day,  proceed  to  take  the  depo-  subsequent  to  December  6th:  Uhle 
gitions  of  certain  other  witnesses  at  v.  Burnham,  44  Fed.  729. 
Chicago,  Illinois.  Under  the  same  35  In  re  Thomas,  35  Fed.  822.  In 
section  he  also  gave  notice,  on  No-  that  case  leave  was  given  to  re- 
vember  24th,  that  he  would  proceed  examine  by  deposition  the  witnesses 
to   take   the     depositions   of    various  named  in  the  suppressed  depositions. 
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deposition.  He  was  held  bound  by  his  submission  to  the 
objection  first  made  and  his  laches  by  delay.^® 

§  647  (665).    Depositions    by    dedimus  potestatem. — It 

will  have  been  noticed  that  the  provision  made  by  the  fed- 
eral statutes  in  the  sections  already  discussed^''  deal  with 
the  taking  of  testimony  only  under  the  special  conditions 
specifically  set  forth  in  them.  The  Revised  Statutes  con- 
tain a  provision  that,  in  any  case  where  it  is  necessary  in 
order  to  prevent  a  failure  or  delay  of  justice,  any  of  the 
courts  of  the  United  States  may  grant  a  dedimus  potesta- 
tem to  take  depositions  according  to  common  usage;  and 
that  the  provisions  of  sections  863,  864  and  865  of  the  stat- 
ute already  discussed  do  not  apply  to  any  deposition  to  be 
taken  under  the  authority  of  this  section.^*  The  effect  of 
section  866  is  to  provide  generally  for  exceptional  cases 
only,  and  when  the  conditions  which  safeguard  the  preced- 
ing three  sections  may  be  dispensed  with.  It  may  be  re- 
garded essentially  as  a  provision  for  emergencies  necessi- 
tating some  action  which  could  not  be  taken  under  those 
sections.  Thus  depositions  are  taken  under  dedimus  irre- 
spective of  whether  the  witness  lives  within  or  beyond  the 
hundred  mile  radius  of  section  863,°^  or  in  a  country  with 
which  the  United  States  is  at  war.*"  Although  the  motion, 
for  a  commission  under  this  statute  is  generally  granted,  it 
does  not  issue  as  a  matter  of  course.  The  question 
whether  the  order  is  necessary  to  prevent  a  failure  or  delay 
of  justice  is  for  the  court  to  determine  in  each  case  upon 
the  facts  presented.*^     It  was  so  held  in  a  criminal  case 

36  The  Emulous,  24  Fed.  43.  *0  1     Foster's     Fed.      Prac.      645; 

37  U.  S.  Eev.  Stats.,  §§  863-865  Peters  v.  Prevost,  1  Paine,  64,  Fed. 
(Comp.   Stats.   1901,  pp.   661-663;    3       Cas.   No.   11,032. 

Fed.  Stats.  Ann.,  pp.  8-17).  41  United    States    v.    Cameron,    15 

38  See  §  635,  ante,  where  §  866,  U.  Fed.  794,  5  MeCrary,  93 ;  United 
S.  Rev.  Stats.,  is  given  at  length.  States    v.    Parrott,    McAll.     (U.    S.) 

39  W«llford  V.  Miller,  1  Cranch  C.  447,  Fed.  Cas.  No.  15,999;  Magone  v. 
C.  485,  Fed.  Cas.  No.  17,380;  Bus-  Colorado  S.  &  M.  Co.,  135  Fed.  846. 
sell  V.  McLellan,  3  Wood  &  M.  157,  As  to  the  effect  of  statute  permitting 
Fad.  Cas.  No.  12,158.  procedure  according  to  state  statute: 
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where  the  motion  of  the  defendant  was  resisted.  The  wit- 
nesses resided  hundreds  of  miles  from  the  place  of  trial, 
their  testimony  was  material  and  the  defendants  were  un- 
able to  pay  the  cost  of  bringing  them  to  the  place  of  trial. 
These  facts  were  deemed  to  show  sufficient  necessity  for 
the  issuing  of  the  commission.*^  The  motion  should  be 
based  on  an  affidavit  showing  it  to  be  necessary.**  The  ap- 
plication is  made  to  the  court  and  not  to  a  judge  in  cham- 
bers.** It  is  essential,  in  order  for  one  to  avail  himself 
of  the  right  to  a  dedimus  under  this  statute,  that  there 
should  be  a  well-grounded  apprehension  of  a  failure  or  delay 
of  justice,  and  that  it  is  the  duty  of  the  court  to  require  a 
sufficient  showing  of  good  faith  on  the  part  of  the  appli- 
cant, and  of  the  grounds  upon  which  he  bases  his  request ; 
'  hence,  where  the  applicant  relied  upon  this  section,  a  mere 
statement  in  the  affidavit  that  the  witnesses  live  more  than 
one  hundred  miles  from  the  place  of  the  trial  of  the  action 
would  be  insufficient,  and  the  dedimus  should  not  be 
awarded.*^  The  usual  objection  that  is  made  to  granting  a 
dedimus  for  the  taking  of  testimony  in  advance  of  the  trial 
is  that  parties  are  often  disposed  to  abuse  the  privilege 
by  inquiring  needlessly  into  the  private  affairs  of  others, 
and  taking  reams  of  testimony  having  no  relation  to  the 
pending  suit  for  some  ulterior  purpose.  This  practice,  as 
a  matter  of  course,  should  be  discouraged  by  every  means 
within  the  control  of  the  court.  A  court  is  not  bound  to 
award  a  dedimus  simply  because  it  is  asked  for  or  on  ac- 
count of  every  shallow  pretense  that  may  be  advanced.  It 
should  take  pains  to  inquire  into  the  good  faith  of  the 
applicant  and  the  grounds  upon  which  the  application  is 
based,  and  never  hesitate  to  refuse  a  dedimus  unless  it  is 
satisfied  that  the  trial  will  be  unduly  delayed  or  that  there 

Zyeh  V.  American  CSar  &  P.  Co.,  127  **  Peters  v.  Prevost,  1  Paine,  64, 

Fed.  723.  Fed.  Cas.  No.  11,032. 

42  United    States  v.    Cameron,    15  45  Magone  T.  Colorado  S.  &  M.  Co., 
Fed.   794,  5  McCrary,  93.  supra. 

43  Sutten  V.   Mandeville,   1   Crancli 
C.  C.  115,  Fed.  Cas.  No.  13,650. 
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may  be  a  failure  of  justice  if  the  application  is  not 
granted.** 

§  648  (666).    Procedure  in  obtaining'  the  commission. — 

The  procedure  in  obtaining  the  commission  is  generally  reg- 
ulated by  rules  of  the  court  in  the  respective  districts.  By 
the  usual  practice,  the  party  desiring  a  commission  enters 
with  the  clerk  a  rule  for  a  commission,  naming  a  commis- 
sioner or  commissioners  on  his  part,  the  state,  territory  or 
country,  as  well  as  the  county,  city  or  place  where  the  same 
is  to  be  taken,  together  with  the  names  of  the  witnesses 
and  the  interrogatories  to  be  proposed  to  the  witnesses. 
A  copy  of  all  which  is  then  served  upon  the  opposite  party, 
his  agent  or  attorney  for  a  number  of  days  specified  in  the 
rule  of  court.*''     The  opposite  attorney  may  then  on  his 

servants,  and  that  it  is  only  by  sueh 
testimony  that  they  can  show  who 
hired  the  deceased,  and  the  instruc- 
tion given  him  at  the  time  he  was 
hired  and  subsequently,  and  the  rules 
promulgated  for  the  government  of 
the  defendant's  business;  that  the 
defendant  has  refused  to  permit  a 
representative  of  the  plaintiffs  to 
enter  its  works  and  examine  the  place 
of  the  accident;  that  at  the  inquest 
over  the  remains  of  the  deceased  five 
eye-witnesses  to  the  accident  testi- 
fied, two  of  whom,  since  the  accident, 
have  left  the  state,  and  whose  where- 
abouts CEinnot  now  be  ascertained; 
that  another  of  these  eye-witnesses 
cannot  now  be  found;  and  that  the 
plaintiffs  verily  believe  there  is  dan- 
ger of  losing  the  testimony  of  other 
important  witnesses  through  death, 
disease  or  accident." 

«  U.  S.  Rev.  Stats.,  §§  917,  918 
(XT.  S.  Comp.  Stats.  1901,  pp.  684, 
685,  3  Fed.  Stats.  Ann.  483,  485), 
where  some  of  the  rules  regulating 
this  subject  are  given.  It  was  held 
that      Congress     has     not     conferred 


46  Zych  V.  American  Gar  etc.  Co., 
127  Fed.  723.  The  facts  on  which 
the  dedimus  in  this  ease  was  granted 
are  given  as  illustrative  of  the  char- 
acter of  the  circumstances  which 
should  be  placed  before  the  court. 
After  alleging  that  the  action  was  by 
minors  against  the  defendant  for  neg- 
ligently causing  the  death  of  their 
father,  through  failure  to  instruct 
him  regarding  the  dangers  of  his 
employment,  he  being  ignorant  and 
illiterate,  regarding  danger  warning 
■signals,  and  in  a  failure  to  adopt 
proper  rules  for  the  safe  conduct  of 
a  complex  business,  the  application 
showed  "that  the  only  persons  who 
can  give  information  as  to  the  death 
of  their  father  and  the  rules  and 
regulations  in  pursuance  of  which  the 
defendant's  business  was  conducted 
at  the  time  of  his  death  are  persons 
who  are  in  the  employ  of  the  de- 
fendant; that  while  the  plaintiffs  are 
satisfied  of  the  truth  of  the  matters 
alleged  in  their  complaint,  yet  that 
it  will  be  necessary  to  establish  them 
by  the  testimony  of  the  defendant's 
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part  name  a  commissioner  or  commissioners  and  file  cross- 
interrogatories  within  a  specified  time  or  before  the  com- 
mission issues.  At  the  expiration  of  the  specified  time, 
the  commission  is  made  out  and  issued  by  the  clerk  of  the 
court,  directed  to  the  commissioner  or  commissioners  by- 
name, accompanied  by  a  copy  of  the  interrogatories  on  file, 
together  with  the  names  of  the  witnesses  to  be  examined.*^ 
The  learned  author  of  the  valuable  work  on  federal  prac- 
tice*® says  that  "The  interrogatories  are  drawn  up  sub- 
stantially as  those  for  the  examination  of  witnesses  within 
the  jurisdiction  of  the  court.^**  Objections  to  interroga- 
tories or  cross-interrogatories  should  be  in  the  form  of  ex- 
ceptions to  them,  and  must  be  filed  before  the  commission 
issues;  or  otherwise  will  be  held  waived.^^  If  the  patfti^s 
cannot  agree  as  to  their  form  or  substance,  a  reference  may 
be  ordered  to  a  master,  whose  report  will  be  reviewed  by 
the  court. ^^  If  there  be  any  doubt  as  to  the  relevancy  or 
propriety  of  an  interrogatory,  the  ultimate  decision 
thereon  will  be  reserved  until  the  hearing,  and  it  will  be 
allowed  to  stand  and  be  answered.  If  there  be  no  doubt 
as  to  its  irrelevancy  or  impropriety,  it  will  be  stricken  out 
before  the  commission  issues.  "^^  The  commissioner  may 
be  an  officer  or  one  not  an  officer;  and  the  statute  relating 
to  depositions  de  bene  esse  has  no  application  in  this  re- 
power  on  the  district  and  eireuit  to  be  taken;  but  if  it  do,  the  corn- 
courts  to  make  rules  as  to  the  taking  missioners  should  conform  to  it  in 
of  depositions:  Randall  v.  Venable,  that  respect":  Foster,  Fed.  Prae. 
17  Fed.  162.  This  decision,  how-  646;  Ehoades  v.  Selin,  4  Wash.  C.  C. 
ever,     is     challenged    in     Warren    v.       715,  Fed.  Cas.  No.  11,740.  ' 

Younger,  18  Fed.  859,  where  McCor-  49  1   Foster,  Fed.   Prac.   646. 

mick,   J.,   held  that   the   rule   authoj;-  50  Bhoades  v.  Selin,  4  Wash.  C.  C. 

izing    commissions    for    the    examina-       715-,  Fed.  Cas.  No. ,  11,740. 
tion  of  witnesses  to  be  taken  in  the  Bi  Cocker  v.  Franklin  Hemp  &  B. 

manner  prescribed  by  the  laws  of  Co.,  1  Story,  169,  Fed.  Cas.  No. 
Texas  was  both  necessary  and  valid.       2930. 

48  See   the  rules  of  United  States  52  Cocker  v.   Franklin  Hemp  &  B. 

court  of  the  jurisdiction.  See,  also,  Co.,  1  Story,  169,  Fed.  Caa.  No. 
rule  67,  Rules  of  Pi-actice  in  Equity,  2930;  Boudereaii  v.  Montgomery,  .4 
TJ.  S.  Court.  "It  seems  that  the  Wash.  C.  C.  186,  Fed.  Cas.  No.  1694! 
commission  need  not  specify  the  ex-  53  Cocker  v.  Franklin  ijemp  &  B. 

act   place   where   the    depositions   are.      Co.,  1  Story,  169,  Fed.  Cas.  No.  2930. 
Eridence  IT — 4 
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spect.^*  As  in  the  ease  of  other  depositions,  the  one  seek- 
ing to  use  a  deposition,  taken  in  this  method,  must  see  that 
a  notice  is  given  to  the  adverse  party  sufficiently  definite 
and  certain  to  enable  him  to  cross-examine,  unless  such  fail- 
ure is  waived.^^  But  if  a  party  has  been  served  with  the 
notice  to  file  cross-interrogatories  and  fails  to  do  so,  no 
further  notice  is  necessary.^®  A  party  cannot  except  to 
depositions  taken  at  his  own  instance,  because  he  does  not 
produce  proof  of  notice  to  the  adverse  party.*^  When  a 
deposition  is  taken  under  a  dedimus  and  on  interrogatories 
filed,  the  parties  have  no  right  to  appear  and  file  other  in- 
terrogatories, or  propound  oral  questions,  or  even  to  have 
the  assistance  of  counsel.®^  But  where  a  deposition  was 
to  be  taken  in  a  foreign  country,  and  there  were  no  rules 
of  court  regulating  the  subject,  it  was  held  that  the  court 
in  its  discretion  might  allow  additional  interrogatories  to 
be  filed  at  any  time.^®  In  the  case  last  referred  to  a  motion 
for  a  special  commission  to  Great  Britain  was  made  and 
the  court  was  asked  to  grant  it  with  instructions:  (1) 
That  the  interrogatories  should  be  filed  in  the  court  here 
by  both  parties,  previous  to  the  issuing  of  the  commission. 
(2)  That  the  commissioners  should  be  directed  not  to  admit 
any  additional  interrogatories.  (3)  That  neither  parties  nor 
counsel  should  be  permitted  to  appear  before  the  commis- 
sioners. (4)  Thatthewitness,  in  consideration  of  his  great 
age  (seventy-five  years) ,  should  be  allowed  a  friend  to  attend 
and  assist  him  before  the  commissioners.     The  motion  was 

54  Jerman  v.  Stewart,  12  Fed.  271.  The  Norway,  2   Ben.   121,  Fed.  Cas. 

Where  the  affidavits  showed  that  the  No.   10,358. 

witness  was  residing  near  Goa,  in  the  ^^  Knode  v.   Williamson,   17   Wall. 

East  Indies,  and  that,  after  diligent  ^^^'  ^^  ^-  ^'^-  ^^°- 

inquiry,   the   claimants   had  been   un-  '"  ^"""  ^-  ^*^«°°-  ^e^PSt.   (U. 

1,1     /   fl  ^  ii,                 f            m  ■  1  S.)  563,  Fed.  Cas.  No.  9469. 

able  to  find  the  name  of  any  ofiicial  i„  tr  \           -r^       _  „        ,     „„_    „ 

,      ^         .,.        ^^        •'  B7  Yeaton  v.  Fry,  5  Cranch,  335,  3 

or   merchant   residing   there,   or   any-  t     ir^    117 

one   else   whom  it   would   be   proper  \^  Cunningham    v.    Otis,    1    Gall, 

to  name  as  commissioner,  except  the  (jj    g^    jgg^     ^^^     q^^     j^p     348g_ 

wife  of  the  witness,  who  was  a  lady  gee,  also,  Neeves  v.  Gregory,  86  Wis. 

of     intelligence  .and     education,    the  319,  56  N.  W.  909;   §  697,  post. 

court  appointed  hex  as  commissioner:  59  Cunningham  v.  Otis,  mpra. 
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grounded  upon  the  facts  contained  in  the  return  of  the 
commissioners,  as  to  the  embarrassments  which  arose  in 
taldng  the  deposition  of  the  witness  under  a  former  com- 
mission, and  the  misunderstanding  of  the  legal  rights  of 
the  parties  before  them.  The  court  were  of  opinion  "that 
the  motion  was  to  the  discretion  of  the  court.  They  had 
no  doubt  of  the  authority  of  the  court  to  allow  interroga- 
tories or  commissions  to  be  filed  at  any  time,  when  a 
proper  case  shown.  In  many  cases,  unless  this  were  al- 
lowed, as  to  foreign  countries,  there  would  be  a  complete 
failure  of  justice.  The  rule  that  these  interrogatories  . 
should  be  filed  here  was,  in  general,  reasonable,  as  it  pre- 
served the  decorum  and  propriety  of  the  inquiries.  Un- 
der all  the  circumstances  of  the  present  action,  they 
granted  the  motion  as  to  every  part,  but  the  fourth,  and  as 
to  that,  denied  it." 

§  649  (667).  Meaning  of  the  statutory  words  "common 
usage." — The  words  of  the  statute  "according  to  common 
usage"  refer  to  the  usage  prevailing  in  the  courts  of  the 
state  in  which  the  federal  court  may  be  sitting,  that  is, 
common  usage  in  the  courts  which  administer  justice  in 
the  same  community.  They  do  not  refer  to  a  usage  known 
and  recognized  only  at  common  law,  because,  when  the  stat- 
ute was  adopted,  it  was  the  practice  to  take  depositions 
under  statutes.**'  There  was  a  construction  of  this  phrase 
in  a  case  where  one  of  the  parties  to  the  suit,  at  the  re- 
quest of  the  commissioner,  wrote  down  the  answers  of  the 
witness.  It  appeared  that  the  other  party  was  not  pres- 
ent, and  hence  had  not  waived  the  objection,  although  it 
did  not  affirmatively  appear  that  any  injury  had  been 
sustained.  The  court  held,  however,  that  the  practice 
might  lead  to  grave  abuses,  since  a  slight  change  of  ex- 
pression, not  noticed  by  the  witness  or  magistrate,  might 

60  XTnited    States    v.   Cameron,   15  ^ed.   48,   69   C.   C.   A.   28,.  full   dia- 

Fed.   794,  5  MoCrary,  93;  Despeaux  eussion  as  to  section  861,  tJ.  S.  Eev. 

V.  Pennsylvania  By.  Co.,  81  Fed.  897;  Stats.    (Comp.    Stats.    19Q1,  p.   661; 

Toledo  Traction  Co.  v.  Cameron,  137  3  Fed.  Stats.  Ann.  7). 
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materially  alter  the  sense,  and  that  such  a  practice  was  not 
("according  to  common  usage. "®^  Again  it  has  been  held 
that  it  is  not  ' '  according  to  common  usage, ' '  in  the  courts 
of  the  United  States,  to  call  upon  a  party  to  the  action 
to  give  testimony  at  the  instance  of  the  adverse  party  be- 
fore the  trial,  even  though  such  a  practice  prevails  in  the 
courts  of  the  state  in  which  the  federal  court  is  held.  The 
principle  that,  in  actions  at  law,  the  practice,  pleadings 
and  procedure  shall  conform  in  the  federal  courts  as  nearly 
as  may  be  to  those  of  the  courts  of  the  state  is  not  ap- 
plicable in  such  a  case,  since  the  rule  of  procedure  in  re- 
spect to  taking  testimony  is  prescribed  by  act  of  Con- 
gress and  must  control."^  In  a  later  case,®^  however,  it 
is  expressed  a  little  differently,  and  perhaps  more  clearly : 
* '  The  phrase,  '  according  to  common  usage, '  in  section  866, 


61  United  States  v.  Pings,   4  Fed. 
714;   Dawson  v.  Poston,  28  Fed.  606. 

62  Ex  parte  Fisk,  113  U.  S.  713,  28 
L.  Ed.  11:7,  5  Sup.  Ct.  Rep.  724. 
After  the  aet  of  March  9,  1892  (c. 
14,  27  Stat.  7,  U.  S.  Comp.  Stats. 
1901,  p.  664,  3  Fed.  Stats.  Ann.  22), 
such  examinations  were  permitted  in 
some  of  the  federal  courts:  Inter- 
national Tooth  Crown  Co.  v.  Carter, 
112  Fed.  396;  International  Tooth 
Crown  Co.  v.  Haniss  Dental  Assn., 
101  Fed.  306;  Smith  v.  N.  Pac.  E. 
E.  Co.,  110  Fed.  341.  See  Camden 
etc.  Ey.  Co.  v.  Stetson,  177  IT.  S. 
172,  44  L.  Ed.  721,  20  Sup.  Ct.  Eep. 
617.  But  in  Hanks  Dental  Assn.  v. 
International  Tooth  Crown  Co.,  194 
U.  S.  303,  48  L.  Ed.  989,  24  Sup.  Ct. 
Eep.  700,  the  rule  as  first  laid  down 
was  affirmed.  See  Hartman  r. 
Feenaughty,  139  Fed.  887.  The 
opinion  of  Deady,  J.,  in  Jones  v. 
Oregon  Cent.  E.  Co.,  Fed.  Cas.  No. 
7486,  3  Saw.  523,  8  Chic.  Leg.  News, 
115,  contains  much  salient  informa- 
tion.    He  says  the  commission   is   to 

.issue   "according   to   common   usage," 


which  is  construed  to  be  the  rule  or 
law  governing  the  practice  of  the 
court  in  this  respect  at  the  time: 
Ehoades  v.  Selin,  4  Wash.  C.  C.  715, 
Fed.  Cas.  No.  11,740.  "In  this  case 
that  law  is  found  in  sections  807- 
809,  inclusive,  of  the  Oregon  Civil 
Code.  The  mode  of  issuing  the  com- 
mission and  the  authority  and  direc- 
tions to  be  contained  in  it  are  pre- 
scribed by  these  sections,  and  it  is  to 
be  executed  accordingly.  But  the 
cases  in  which  it  may  issue  are  not 
prescribed  by  the  local  law,  but  by 
the  United  States  statute  above  cited. 
When  it  is  necessary  to  grant  a  dedi- 
mus  to  prevent  a  failure  or  delay  of 
justice,  the  court  must  determine 
either  by  a  general  rule  or  a  special 
order  in  each  particular  case.  It 
may  become  necessary  to  take  the 
examination  of  a  witness  upon  a 
dedimtts  as  well  within  the  state  as 
without,  and  in  such  a  case  it  would 
be  done  although  the  local  court  does 
not  authorize  it." 

63  United    States    v.   Fifty   Boxes 
etc.    of  Lace,  92  Fed.  601. 
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authorizing  the  court  to  *  grant  a  dedimus  potestatem  to 
take  depositions  according  to  common  usage,'  means  ac- 
cording to  the  existing  practice  whether  at  law  or  in 
equity;^*  that  is,  by  a  commission  upon  interrogatories 
and  cross-interrogatories,  as  was  the  common  usage  both 
at  the  time  when  section  866  was  passed  in  1874,  and  at 
the  time  of  the  passage  of  the  judiciary  act  of  1789,  in 
which  substantially  the  same  provision  was  enacted." 
The  usage  referred  to  in  section  866  is  the  common  usage 
at  the  time  of  the  revision  in  1874;  and  in  districts  where 
there  is  no  established  practice  in  the  federal  courts,  it  is 
no  doubt  competent  and  proper  to  refer  to  the  usage  in 
other  districts,  or  to  laws  or  usages  of  the  state  as  evi- 
dence of  the  common  usage,  as  was  held  might  be  done  in 
respect  to  notice.^^  There  is  nothing  in  this  general 
phrase,  ' '  according  to  common  usage, ' '  which  imports  that 
the  federal  courts  in  any  of  the  states  must  adopt  all  sub- 
sequent new  regulations  that  may  be  from  time  to  time 
enacted  by  the  state  legislatures,  or  adopted  by  the  state 
practice.  This  motion  was  expressly  repudiated  by  Mr. 
Justice  Brewer  ®®  and  by  Mr.  Justice  Miller,^''  who  refers  to 
such  enactments  as  "a  very  special  usage  dependent  wholly 
upon  the  New  York  statute. ' '  That  no  such  rule  was  con- 
templated by  Congress  in  the  act  of  1789,  or  prior  to  the  re- 
vision, is  moreover  evident  from  the  act  of  May  9,  1872  (17, 
Stat.  89),  which,  after  making  certain  provisions  in  regard 
to  depositions  taken  de  bene  esse  for  use  in  the  federal  courts, 
adds:  "But  this  act  shall  not  be  construed  to  affect  the  power 
of  any  such  court  to  cause  testimony  to  be  taken  under  com- 
mission according  to  the  course  of  common  law  to  be  used 
therein."  It  was  accordingly  held"^*  in  1899  that  federal 
courts  in  the  southern  district  of  New  York    sitting    at 

64  Bischoffsehein  v.  Baltzer,  20  66  Turner  v.  Shaokman,  27  Fed. 
Blatchf.  232,  10  Fed.  1.  184. 

65  Buddicum  v.  Kirk,  3  Cranch,  «7  Ex  pajte  Fisk,  113  V.  S.  724, 
293,  2  L.  Ed.  444;  Jones  v.  Railroad  28  L.  Ed.  1117,  5  Sup.  Ct.  Eep.  724. 
Cb.,  Fed.  Cas.  No.  7846,  3  Saw.  523,  es  United  States  v.  Fifty  Boxes 
8  Chic.  Leg.  News,  115.  etc.  of  Lace,  supra. 
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common  law  were  not  bound  by  the  provisions  of  the 
New  York  Code  of  Civil  Procedure  then  existing  so  far  as 
they  differed  from  the  practice  of  the  federal  courts,  and 
were  mainly  the  result  of  enactments  of  the  state  legisla- 
ture since  section  866  (federal)  was  passed.  Brown,  J., 
pointed  out  that  this  view  is  confirmed  by  the  federal  act 
of  1892,*^  which  provides  that  in  addition  to  the  mode  of 
taking  the  depositions  of  witnesses  in  causes  pending  at 
law  or  equity  in  the  district  and  circuit  courts  of  the  United 
States,  it  shall  be  lawful  to  take  the  depositions  or  testi- 
mony of  witnesses  in  the  mode  prescribed  by  the  laws  of 
the  state  in  which  the  courts  are  held.  This  apparently 
applies  to  all  depositions  authorized  to  be  taken  under 
federal  laws,''*'  and  it  is  a  clear  recognition  of  the  existing 
"mode"  (i.  e.,  a  lawful  mode)  of  taking  depositions  both 
at  law  and  in  equity,  in  a  manner  different  from  that  of 
the  state  practice,  and  at  the  same  time  it  authorizes 
the  latter  method,  thus  giving  a  legislative  sanction  to  the 
following  of  the  state  practice  in  that  regard,  if  desired, 
"in  addition"  to  the  former  method.''^  Several  decisions 
had  previously  declared  the  option  to  exist.^^  The  ques- 
tion appears  to  have  been  finally  settled  by  the  United 
States  supreme  court.''*  Chief  Justice  Fuller  reviewed 
the  various  decisions,  and  confirmed  the  views  as  ex- 
pressed by  Mr.  Justice  Miller,''*  and  said  that  they  were 
unaffected  by  the  act  of  March  9,  1892,  in  any  substantial 
particular.  The  language  of  Mr.  Justice  Miller  clearly 
defines  the  powers  of  the  court.  "No  one  can  examine 
these  provisions  for  procuring  testimony  to  be  used  in 
the  courts  of  the  United  States,  and  have  any  reasonable 
doubt  that,  so  far  as  they  apply,  they  were  intended  to 

69  Act  March  9,  1892,  e.  14,  27  T2  McLennan  v.  Eailroad  Co.,  22 
Btats.  7  (Comp.  Stats.  1901,  following  Fed.  198 ;  Flint  v.  Crawford  Co.,  Fed. 
§  866,  p.  664;  3  Fed.  Stats.  Ann.  20).  Cas.  No.  4871,  5  DUl.  481. 

70  Cash  Register  Co.  v.  Iieland,  77  73  Hanks  Dental  Assn.  v.  Interna- 
Fed.  242.  tional  Tooth  Crown  Co.,  supra. 

71  United  States  v.  Fifty  Boxes  74  Ex  parte  Fisk,  113  U.  S.  713, 
etc.  of  Lace,  supra.  28  L.  Ed.  1117,  5  Sup.  Ct.  Kep.  724. 


55  DEPOSITIONS.  §  649  (667) 

provide  a  system  to  govern  the  practice,  in  that  respect, 
in  those  courts.  They  are,  in  the  first  place,  too  complete, 
too  far-reaching,  and  too  minute  to  admit  of  any  other  con- 
clusion. But  we  have  not  only  this  inference  from  the 
character  of  the  legislation,  but  it  is  enforced  by  the  ex- 
press language  of  the  law  in  providing  a  defined  mode 
of  proof  in  those  courts,  and  in  specifying  the  only  ex- 
ceptions to  that  mode  which  shall  be  admitted."  And  he 
further  said:  "Its  purpose  is  clear  to  provide  a  mode  of 
proof  in  trials  at  law,  to  the  exclusion  of  all  other  modes 
of  proof."  "It  is  not  according  to  common  usage  to  call 
a  party  in  advance  of  the  trial  at  law,  and  to  subject  him 
to  all  the  skill  of  opposing  counsel,  to  extract  something 
which  he  may  then  use  or  not,  as  it  suits  his  purpose." 
' '  Every  action  at  law  in  a  court  of  the  United  States  must 
be  governed  by  the  rule  or  by  the  exceptions  which  the 
statute  provides.  There  is  no  place  for  exceptions  made 
by  state  statutes.  The  court  is  not  at  liberty  to  adopt 
them,  or  to  require  a  party  to  conform  to  them.  It  has 
no  power  to  subject  a  party  to  such  an  examination  as 
this."  After  this  decision  came  the  act  of  1892,  giving  the 
option  of  adoption,  which,  as  above  shown,  does  not  af- 
fect the  stability  of  Mr.  Justice  Miller's  views.  The  depo- 
sition is  taken  ' '  according  to  common  usage, ' '  although  the 
certificate  does  not  state  that  the  commissioner  is  disin- 
terested, if  this  is  not  required  in  the  state  where  the 
deposition  is  taken;  and  it  is  expressly  enacted  that  the 
provisions  of  sections  863-865  of  the  federal  statutes  do 
not  apply  to  this  class  of  depositions.'''     Nor  need  the  com- 

75  Giles    V.    Paxson,    36    Fed.    882.  section,  a  eommission  to  the  ofSeer  is 

The    reason    for    this    appears    very  not  sued  out  from  the  court  in  which 

clearly    from    this    case.     There    are  the  cause  is  pending,  but   the  party 

two  general  methods  for  taking  dep-  desiring  to  take  the  testimony  gives 

ositions   to   be  used  on   the   trial   of  notice   to   the   opposite   party   or  his 

law  cases  provided  for  in  the  Revised  attorney  of  the  timie  and  place  when 

Statutes,    the    one    being    the    mode  and    where    the    testimony    is    to    be 

pointed   out   in   section   863    and   the  taken,    and    selects    as    the    eommis- 

other    in    section    866.     When    taken  sioner  any  one  of  the  parties  named 

under   the   provisions   of   the    former  in  the  section.     When  depositions  are 
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missioner  certify  that  the  deposition  was  reduced  to  writ- 
ing by  the  clerk  in  his  presence/^ 

§  650  (668).  Control  over  depositions. — ^Assuming  that 
all  the  preliminary  requirements  have  been  satisfied,  the 
court  proceeds  to  issue  the  commission  with  such  instruc- 
tions or  regulations  of  the  proceedings  as  to  the  court  seem 
meet.'^^  Under  the  federal  statutes,  the  officer  taking  a 
deposition  is  not  the  agent  of  the  party  taking  the  depo- 
sition.^* He  is  an  officer  of  the  court,  and  should  exercise 
the  power  of  taking  the  deposition  according  to  the  com- 
mission issued  to  him.  Power  is  given  him  to  take  the 
examination,  and  confidence  is  reposed  in  him  that  he  will 
exercise  this  power  according  to  the  directions  of  the 
commission,  which  is  his  chart  and  guide.  It  is  immaterial 
whether  the  witness  was  "cautioned"  or  not  before  being 
sworn  as  required  by  section  864  of  the  Revised  Statutes, 
in  the  case  of  depositions  taken  de  bene  esse.  Neither  is 
it  material  that  the  return  should  show  anything  more 
than  that  the  witness  was  duly  sworn  or  examined  upon 
his  oath  duly  administered.  Deady,  J.,  in  the  circuit  court 
for  the  district  of  Oregon,^^  said:  "Where  an  oath  is  re- 
quired by  the  commission,  if  the  law  declares   that  an 

thus  taken,  no  opportunity  is  afforded  doing  it  is   presumed  that   the   court 

to    the    opposite    party    to    be    heard  will  select  a  proper  person  to  act  as 

upon  the  matter  of  the  selection  of  the  commissioner,  and  the  parties  can 

the    commissioner.     Hence    it    is    re-  he   heard    upon   the    question    of    the 

quired  of  the  party  taking  the  depo-  appointment    before    the    commission 

sition  that  he  shall  select  a  disinter-  issues.     The    authority    conferred    by 

ested    commissioner,    and   the   statute  section  866  is  the  granting  a  detMmus 

requires  the  party  selected  to  certify  to  take  depositions  according  to  com- 

that    he    is    not    counsel    for    either  mon  usage. 

party,  nor  interested  in  the  event  of  76  Giles  v.  Paxon,  36  Fed.  882. 

the  suit.     If,  however,  the  depositions  77  Cunninghaan  ,v.  Otis,  1  Gall.  166, 

are  not  taken  under  section  863,  but  Fed.  Cas.  No.  3485. 

under  the  authority  granted  in  section  78  Gilpins  v.   Consequa,  Pet.   C.   C. 

866,  then,,  by  tbe  expresp  terms  of  the  85,  3  Wash.  C.  C.  184,  Fed.  Cas.  No. 

latter  section,  the  provisions  of  sections  5452.     See  §  684  et  seq.,  post. 

863,  864,  and  865  are  not  applicable  79  Jones   v.   Oregon  Cent.  Ey.   Co., 

thereto.     Section  866  provides  for  the  3    Saw.    (U.   S.)    523,   Fed.   Cas.   No. 

court  gran.ting  a  ie^mms,  and  in  so  7486. 
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affirmation  is  equivalent,  an  affirmation  is  sufficient.  Sec- 
tion 860  of  the  Oregon  Civil  Code  provides  that  an  affirma- 
tion may  be  made  in  place  of  an  oath  by  any  person  who 
has  conscientious  scruples  against  taking  the  latter.  The 
commission  being  an  act  of  this  court  and  the  examina- 
tion of  the  witness  an  exercise  of  judicial  power  through 
the  intervention  of  its  agent  or  officer,  the  commissioner, 
I  think  that  the  law  regulating  the  proceeding  in  this  court 
— the  law  of  this  state — controls-  the  matter  of  how  the 
witness  should  be  qualified.  On  the  other  hand,  if  it  should 
be  held  that  the  law  of  the  place  where  the  commission  was 
executed  would  control  in  this  respect,  it  can  hardly  be 
doubted  that  an  affirmation  is  equivalent  to  an  oath  in  the 
Quaker  city  of  Philadelphia. ' '  A  commission  must  be  exe- 
cuted according  to  its  tenor  and  as  to  time  and  place.  ^^ 
"The  deposition  may  be  taken  down  in  writing  either  by 
the  magistrate  or  by  the  deponent  in  the  presence  of  the 
magistrate;  but  not  by  the  counsel  for  either  of  the  par- 
ties. If  exhibits  are  referred  to  by  the  witness,  they 
should  be  annexed  to  the  deposition  or  identified  by  marks 
or  reference.  It  has  been  held  that  the  deposition  need 
not  be  signed  by  the  witness.^^  A  deposition  prepared  and 
signed  some  time  before  the  oath  is  administered  is  im- 
proper, and  will  be  suppressed.  The  depositions  should 
be  attached  to  the  commission,  and,  with  them,  a  certificate 
by  all  the  commissioners  that  they  have  complied  with  the 
requirements  above  described.  The  commission  should 
then  be  sent  or  delivered  to  the  clerk's  office  of  the  court 
unopened,  and  must  there  remain  so  till  publication  is  al- 
lowed by  order  or  consent.  "^^  It  is  the  duty  of  the  officer 
to  comply  with  the  statutes  relating  to  thie  return  of  deposi- 
tions;  and  when  both  parties  have  examined  witnesses 

80  Rhoades  v.  Selin,  4  Wash.  C.  C.  case,  however,  the  objection  was 
715 ,  Fed.  Cas.  No.  11,740 ;  Bonder-  waived,  and  Washington,  J.,  ,said  he 
eau  V.  Montgomery,  4  Wash.  C.  C.  "inclined"  to  that  opinion.  VWe  are 
186,  Fed.  Cas.  No.  1694.  of  opinion  it  would  be  an  extremely 

81  Ketiand  v.   Bissett,   1   Wash.   C.  dangerous  precedent  to  adopt. 

C.  144,  Fed.  Cas.  No.  7742.     In  that  82  i  Foster,  Fed.  Prac,  3d  ed.,  649. 
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before  an  officer,  the  deposition  is  not  under  the  control  of 
the  moving  party.  If  the  commissioner  withholds  the  depo- 
sition at  his  request,  the  court  will,  on  application,  order 
its  return,  although  the  testimony  has  surprised  the  person 
at  whose  instance  it  was  taken.  The  deposition,  while  in 
the  hands  of  the  commissioner,  is  just  as  much  beyond  the 
control  of  the  parties  as  after  it  has  been  filed  with  the 
court ;  and,  although  a  party  is  not  compelled  to  use  a  depo- 
sition taken  by  himself,  he  cannot  prevent  its  use  by  the 
other  party.  *2*  The  taking  of  depositions  is  so  far  under 
the  control  of  the  court  that,  if  a  cross-examination  has 
been  closed  in  ignorance  of  facts  material  to  a  further  cross- 
examination,  the  court,  upon  a  proper  showing,  can  make 
such  order  as  is  just.^^" 

§  651  (669).  Several  commissioners  may  act — Taking 
the  oath. — ^We  have  now  to  consider  the  procedure  by  the 
commissioners  on  receipt  of  the  commission  upon  which 
they  are  to  take  the  depositions  of  the  witnesses.  Under 
the  rules  of  procedure,  it  not  infrequently  happens  that 
a  commission  to  take  testimony  is  issued  to  more  than  one 
commissioner.  Under  such  circumstances,  if  the  terms 
of  the  commission  confer  the  power  upon  any  one  of  the 
persons  named,  he  may  execute  the  commission  alone.** 
They  cannot,  however,  introduce  any  other  person  not 
named  in  the  commission  to  act  with  them.  In  1816  the 
deposition  of  a  witness,  taken  under  a  commission  to  five 
persons  at  Buenos  Ayres,  or  to  any  one  of  them,  three 
nominated  by  the  plaintiffs  and  two  by  the  defendants,  was 
offered  in  evidence.  It  was  objected  to,  because  it  was  taken 
by  one  of  the  persons  named  in  the  commission,  in  conjunc- 
tion with  the  American  consul  at  that  place,  who  certified 
that  all  the  persons  named  in  the  commission  but  one 
were  dead  or  removed,  that  the  commission  was  delivered 

82a  First     Nat.     Bank    of     Grand  82b  The  Normandie,  40  Fed.  590. 

Haven  v.  Forest,  44  Fed.  246;  In  re  83  The  Griffin,  4  Blatcbf.    (U.  S.) 

Bindskopf,  24  Fed.  542,  23  Blatchf.  203,  Fed.  Cas.  No.  5814. 
302. 
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to  him,  and  that  he  convoked  the  remaining  commis- 
sioner and  the  witness  before  him,  and  that  the  examina- 
tion of  the  witness  was  taken  by  himself  and  that  com- 
missioner. The  deposition  was  held  inadmissible  "because 
the  examination  was  taken  in  conjunction  with  a  person 
not  named  in  the  commission  who  voluntarily  and  i^nneces- 
sarily  obtruded  himself  into  the  business. ' '  **  Where  the 
officer  was  the  American  consul,  and  the  return  disclosed 
that  he  failed  to  take  the  oath  which  the  commission  re- 
quired him  to  take,  the  deposition  was  rejected  for  that 
defect.*^  The  commissioners,  however,  do  not  derive  their 
authority  from  the  parties,  but  from  the  court;  and  where 
the  commission  is  issued  to  several  jointly,  they  should  all 
join;^®  and  the  deposition  is  not  admissible  in  such  case 
when  all  do  not  join,  even  though  one  of  the  commission- 
ers refused  to  act.^'^  If  the  commissioner  is  one  of  the 
officers  of  a  court  of  the  United  States,  it  is  not  necessary 
that  he  should  take  any  oath.^^  Although  it  should  appear 
from  the  certificate  of  the  commissioner  that  the  general 
provisions  of  the  commission  have  been  complied  with, 
the  return  is  prima  facie  evidence  of  the  facts  therein 
stated;^®  and  if  it  is  stated  that  the  commissioner  took 
the  oath,  it  will  be  presumed  that  it  was  properly  adminis- 
tered.®** If  it  appears  that  the  witness  was  sworn,  it  will 
be  presumed  that  the  proper  form  of  oath  was  adminis- 
tered.*^ Nor  is  it  necessary  to  have  it  appear  that  there 
was  a  sworn  interpreter,  although  the  witness  was  an  alien, 
and  the  deposition  is  in  the  English  language.®^     "Other- 

84  Willing  V.   Consequa,  Fed.   Cas.  88  Hoyt    t.    Hammekin,    14    How. 
No.  17,767,  Pet,  C.  C.  301.  346,  14  L.  Ed.  449. 

85  FrevaU  r.  Bache,  Fed.  Cas.  No.  "'  Boudereau     v.     Montgomery,     4 
5113,  5  Craneh  C.  C.  463.  ^^^-  ^-  ^-  ^^^'  ^«^-  ^^-  ^o-  1694. 

90  Winter    v.    Simonton,    3    Crancli 

86  Guppy   V.    Brown,    4   Ball.    (XT.      c.  C.  104,  Fed.  Cas.  No.  17,894. 

S.)  410,  1  L.  Ed.  887;  Armstrong  v.  91  Keene  v.  Meade,  3  Pgt.  1,  7  L. 

Brown,  1  Wash.  C.  C.  43,  Fed.  Cas.  Ed.  581. 

No.  542.  92  Gilpins  v.  Consequa,  Pet.  C.   C. 

87  Munns  v.  De  Nemours,  3  Wash.  88,    3    Wash.    C.    C.    184,    Fed.    Cas. 
(U.  S.)   31,  Fed.  Cas.  No.  9926.  No.   5452. 
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wise,  proceedings  under  these  commissions  should  conform 
substantially  to  those  under  commissions  to  examine  wit- 
nesses within  the  jurisdiction  of  the  court.  Any  objection 
to  the  form  or  manner  of  the  proceedings  can  only  be 
raised  by  a  motion  to  suppress  the  deposition,  which 
should  be  seasonably  made  before  the  case  is  called  for 
trial;  provided  that  sufficient  time  within  which  to  make 
such  a  motion  remains  between  the  return  of  the  commis- 
sion and  the  hearing."^* 

§  652  (670).  Miscellaneous. — As  in  the  ease  of  deposi- 
tions de  bene  esse,  slight  technical  errors  in  the  names  of 
the  witnesses,  in  the  form  of  the  caption  or  in  the  mode 
of  addressing  the  deposition  on  its  return  to  the  court, 
which  may  be  deemed  mere  matters  of  form,  not  likely  to 
mislead  either  party,  do  not  invalidate  the  proceeding.^* 
All  of  the  interrogatories,  either  in  form  or  substance, 
should  he  propounded  to  the  witness,  or  the  deposition 
cannot  be  read.^®  It  has  been  so  held  even  where  the  wit- 
ness omitted  certain  answers,  but  stated  in  answer  to  a 
general  interrogatory  that  he  knew  nothing  further  mate- 
rial to  either  party.®*  It  is  the  usual  practice  to  send  with 
the  commission  special  interrogatories  followed  by  a  gen- 
eral interrogatory  calling  for  any  knowledge  the  witness 
may  have,  material  to  the  issue,  as  to  matters  not  stated 
in  the  answer  to  the  special  interrogatories.  It  is  not  a 
valid  objection  to  the  deposition  that  the  material  or  most 

93  1  Foster,  Fed.  Prae.,  3d  ed.,  650.  tlie   interrogatory   referred  to   a   con- 

94  Keeene  v.  Meade,  3  Pet.  1,  7  L.  versation  in  May  and  asked  for  its 
Ed.  58l;  Kansas  City,  Ft.  S.  &  M.  details,  and  the  witness  gave  tliose  of 
Ry.  Co.  V.  Stoner,  51  Fed.  649,  2  C.  a  conversation  in  March  and  safd 
C.  A.  437.     See  §  670,  post.  there  was  no  conversation  in  May,  the 

95  Winthrop  V.  Union  Ins.  Co.,  2  testimony  was  properly  admitted  by 
Wash.  C.  C.  7,  Fed.  Cas.  No.  17,901 ;  the  court,  the  adverse  party  being 
Gilpins  V.  Gonsequa,  Pet.  C.  C.  85,  3  aware  of  the  altered  date  and  not 
Wash.  C.  C.  184,  Fed.  Oas.  No.  5452;  having  objected  or  sought  leave  to 
Eichardson  v.  Golden,  3  Wash.  109,  cross-examine  thereon:  Varley  Duplex 
Fed.  Cas.  No.  11,782.  Magnet   Co.   v.    Ostheiraer,    186   Fed, 

98  Ketland  v.  Bissett,   1  Wash.  C.      171,  108  C.  0.  A.  i303. 
C.   144,  Fed.   Cas.   No.   7742.     Where 
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important  testimony  is  given  in  answer  to  tlie  general,  and 
not  to  the  special  interrogatories.  The  very  object  of  the 
general  interrogatory  is  that  the  witness  may  give  in  evi- 
dence any  matter  which  is  pertinent  to  the  cause,  which  he- 
might  have  done  if  such  matter  had  formed  the  subject  of 
a  particular  interrogatory.  It  is  not  essential  that  the 
rule  should  in  any  case  point  out  the  place  at  which  the 
depositions  are  to  be  taken.  It  would  seem  to  be  much 
less  embarrassing,  and  equally  fair  to  leave  it  to  the  party 
at  whose  instance  the  depositions  are  to  be  taken,  or  to 
the  person  who  is  to  take  them,  to  notify  the  opposite- 
party  of  the  place  where  they  are  to  be  taken.  But  where 
the  rule  designates  the  place,  the  commission,  where  on6 
is  issued,  ought  to  conform  to  it;  and  if  it  should  be  gen- 
eral, the  depositions  must  be  taken  at  the  place  indicated 
in  the  rule,  or  they  cannot  be  read.  It  is  equally  neces- 
sary that  it  should  appear  by  the  certificate  of  the  per- 
son taking  the  depositions,  or  by  other  evidence,  that  the 
depositions  were  taken  at  the  place  mentioned  in  the  rule, 
and  also  at  the  time  and  place  appointed  in  the  notice  of 
the  adverse  party;  for  otherwise  it  cannot  appear  to  the 
court  that  they  were  regularly  taken.  If  those  facts  be 
certified  by  the  persons  taking  the  depositions,  such  certi- 
ficate is  prima  facie  evidence  of  their  truth.  Thus  where 
a  commission  was  issued  to  take  depositions  at  such  time 
and  place  as  the  commissioner  should  appoint,  but  was  in- 
dorsed "Commission  to  Selinsgrove, "  and  where  it  ap- 
peared by  the  certificate  of  the  commissioner  that  some 
of  the  depositions  were  taken  at  New  Berlin  and  not  at 
Selinsgrove,  and  as  to  others  of  them  it  was  not  stated 
where  they  were  taken,  the  deposition  was  rejected.®^ 

§  653  (671).  Compelling  attendance  and  production  of 
papers. — In  the  case  of  depositions  de  bene  esse,  the  stat- 
utes provide  that  any  person  may  be  compelled  to  appear 

»T  Khoades  v.  Selin,  Fed.  Cas.  No.  11,740,  4  Wash.  C.  C.  715. 
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and  testify  in  the  same  manner  as  in  court.**  The  commis- 
sioner or  officer  before  whom  the  testimony  is  to  be  taken 
may  issue  an  attachment  to  compel  the  attendance  of  a 
witness,  but  it  should  first  appear  that  the  commissioner 
has  jurisdiction  in  the  matter,  and  that  the  witness  re- 
sides more  than  one  hundred  miles  from  the  place  of  trial 
of  the  action.  These  facts  must  be  established  by  the  ap- 
plicant for  the  attachment.  It  must  also  be  shown  that  the 
witness  was  called  to  testify  to  facts  material  and  relevant 
to  the  issue  in  the  case.  The  court  will  interfere  in  this 
summary  way  only  to  aid  the  plain  demands  of  justice, 
and  will  not  attach  a  witness  for  neglecting  to  testify, 
without  evidence  that  his  testimony  is  pertinent  to  the 
case,  and  such  as  the  party  is  entitled  by  law  to  demand.®* 
The  proceedings  under  a  dedimus  potestatem  for  the  at- 
tendance of  the  witness  are  provided  in  the  statute,  which 
says  that:  "When  a  coihmission  is  issued  by  any  court  of 
the  United  States  for  taking  the  testimony  of  a  witness 
named  therein  at  any  place  within  any  district  or  terri- 
tory, the  clerk  of  any  court  of  the  United  States  for  such 
district  or  territory  shall,  on  the  application  of  either 
party  to  the  suit,  or  of  his  agent,  issue  a  subpoena  for  such 
witness,  commanding  him  to  appear  and  testify  before  the 
commissioner  named  in  the  commission,  at  a  time  and 
place  stated  in  the  subpoena;  and  if  any  witness,  after 
being  duly  served  with  such  subpoena,  refuses  or  neglects 
to  appear,  or,  after  appearing,  refuses  to  testify,  not  being 
privileged  from  giving  testimony,  and  such  refusal  or  neg- 
lect is  proven  to  the  satisfaction  of  any  judge  of  the 
court  whose  clerk  issues  such  subpoena,  such  judge  may 
proceed  to  enforce  obedience  to  the  process,  or  punish  the 
disobedience,  as  any  court  of  the  United  States  may  pro- 
as TJ.  S.  Bev.  Stats.,  §863  (V.  S.  148,  Fed.  Gas.  No.  7563.  As  to  oom- 
Comp.  Stats.  1901,  p.  661;  3  Fed.  ■  pelling  attendance  in  a  suit  pending 
Stats.  Ann.,  p.  8).  in  another  district,  see  In  re  Eobert 

99  Ex  parte  Peck,   3  Blatchf.    (TT.       Gair  Co.,  196  Fed.  492,  116  C.  0.  A. 
S.)    113,   Fed.    Gas.    No.    10,885;    Ex       57- 
parte    Judson,    3    Blatehf.     (U.    S.) 
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ceed  in  case  of  disobedience  to  process  of  subpoena  to 
testify  issued  by  such  court."  ^''**  For  the  production  of 
papers  the  following  provision  has  been  made:  "When 
either  party  in  such  suit  applies  to  any  judge  of  a  United 
States  court  in  such  district  or  territory  for  a  subpoena 
commanding  the  witness,  therein  to  be  named,  to  appear 
and  testify  before  said  commissioner,  at  the  time  and  place 
to  be  stated  in  the  subpoena,  and  to  bring  with  him  and 
produce  to  such  commissioner  any  paper  or  writing  or 
written  instrument  or  book  or  other  document,  supposed 
to  be  in  the  possession  or  power  of  such  witness,  and  to 
be  described  in  the  subpoena,  such  judge,  on  being  satisfied 
by  the  affidavit  of  the  person  applying,  or  otherwise,  that 
there  is  reason  to  believe  that  such. paper,  writing,  written 
instrument,  book,  or  other  document  is  in  the  possession 
or  power  of  the  witness,  and  that  the  same,  if  produced, 
would  be  competent  and  material  evidence  for  the  party 
applying  therefor,  may  order  the  clerk  of  said  court  to 
issue  such  subpoena  accordingly.  And  if  the  witness,  after 
being  served  with  such  subpoena,  fails  to  produce  to  the 
commissioner,  at  the  time  and  place  stated  in  the  subpoena, 
any  such  paper,  writing,  written  instrument,  book,  or  other 
document,  being  in  Ms  possession  or  power,  and  described 
in  the  subpoena,  and  such  failure  is  proved  to  the  satis- 
faction of  said  judge,  he  may  proceed  to  enforce  obedience 
to  said  process  of  subpoena,  or  punish  the  disobedience 
in  like  manner  as  any  court  of  the  United  States  may  pro- 
ceed in  case  of  disobedience  to  like  process  issued  by  such 
court.  When  any  such  paper,  writing,  written  instrument, 
book,  or  other  document  is  produced  to  such  commissioner, 
he  shall,  at  the  cost  of  the  party  requiring  the  same,  cause 
to  be  made  a  correct  copy  thereof,  or  of  so  much  thereof 
as  shall  be  required  by  either  of  the  parties. "  *    It  is  not  the 

100  U.  S.  Eev.  Stats.,  §  868    (U.  S.  Ann.,  p.  24).     As  to  the  power  of  the 

Comp.    Stats.    1901,    p.    664;    3    Fed.  magistrate   to   punish   for   refusal   to 

Stats.  Ann.,  p.  23).  give  testimony  under  the  commission, 

lU.  S.  Bev.  Stats.,  §  869  (U.  S.  Comp.  see   note    to    Farnham   v.    Colman,    1 

Stats.    1901,   p.    665;    3    Fed.    Stats.  L.  E.  A.,  N.  S.,  1142. 
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duty  of  an  auxiliary  court  or  judge,  witMn  whose  jurisdic- 
tion testimony  is  being  taken  in  a  suit  pending  in  the  court 
of  another  district,  to  consider  or  determine  the  compe- 
tency, materiality,  or  relevancy  of  the  evidence  which  one 
of  the  parties  seeks  to  elicit.  It  is  the  duty  of  such  a  court 
or  judge  to  compel  the  production  of  the  evidence,  although 
the  judge  deems  it  incompetent,  irrelevant,  or  immaterial, 
unless  the  witness  or  the  evidence  is  privileged,  or  it 
clearly  and  affirmatively  appears  that  the  evidence  sought 
cannot  possibly  be  competent,  material,  or  relevant,  and 
that  it  would  be  an  abuse  of  the  process  of  the  court  to 
compel  its  production.^  It  is  evidently  the  object  of  these 
statutes  to  enable  a  party  to  procure  by  deposition  any 
evidence  that  might  be  procured  by  the  attendance  of  the 
witness  in  open  court.^  While  subpoenas  for  witnesses 
who  are  required  to  attend  a  court  of  the  United  States, 
in  any  district,  may  run  into  any  other  district,  provided 
that,  in  civil  causes,  the  witnesses  living  out  of  the  district 
in  which  the  court  is  held  do  not  live-  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  holding  the 
same,*  no  witness  is  required,  under  the  provisions  of 
either  of  the  sections  868,  869,  to  attend  at  any  place  out 
of  the  county  where  he  resides,  nor  more  than  forty  miles 

2  Dowagiac   Mfg.    C!o.   v.   Lochren,  Cas.  577,  on  the  duty  of  the  court  to 

143  Fed.  211,  6  Ann.  Cas.  573,  74  C.  compel    production    of    evidence    for 

C.  A.  341.     The  rule  of  practice  above  use  in  other  jurisdictions  irrespective 

state^  prevails  in  the  taking  of  tes-  of  its  admissibility, 

timony  before  a  commissioner  or  ex-  3  In   re   Shephard,   3    Fed.    12,    18 

aminer,  under  federal  rules  67  and  68  Blatchf.    225. 

in  equity,  in  the  taking  of  testimony  4  Henry  v.  Eicketts,  1  Cranch  G.  C. 

before  a  master  empowered  to  deter-  '580,  Fed.  Cas.  No.  6386;   U.  S.  Rev. 

mine    the    admissibility    of    evidence  Stats.,  §  876     (TJ.     S.     Comp.     Stats, 

under  rules  74,  77,  78,  79,  and  82  in  1901,  p.  667;   7  Fed.  Stats.  Ann.,  p. 

equity,  and  in  the  taking  of  evidence  1121;.       If  the  witness  lives  within  the 

in  actions  at  law  under  United  States  stated  distance,  and  fails  to  respond 

Esvised    Statutes,    sections    863,    868,  to    a   subpoena,    an    attachment    may 

and  869  (U.  S.  Comp.  Stats.  1901,  pp.  issue  to  be  executed  in  the  other  dis- 

661-665,  3Fed.  Stats.  Ann.  8,  23,  24).  trict:    United    States   v.    Williams,    4 

See,    also,   note   to    this    case   in   Do-  Cranch    C.    C.    372,    Fed.    Cas.    No. 

wagiac  Mfg.  Co.  v.  Lochren,  6  Ann.  16,712. 
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from  the  place  of  his  residence,  to  give  his  deposition ;  nor 
shall  any  witness  be  deemed  guilty  of  contempt  for  dis- 
obeying any  subpoena  directed  to  him  by  virtue  of  either 
of  the  said  sections,  unless  his  fee  for  going  to,  returning 
from,  and  one  day's  attendance  at,  the  place  of  examina- 
tion, are  paid  or  tendered  to  him  at  the  time  of  the  service 
of  the  subpoena.^  The  distance  is  to  be  determined  with 
reference  to  the  usual  routes  of  travel.®  Suitors  and  wit- 
nesses are  entitled  to  claim  the  usual  privilege  of  exemp- 
tion from  the  service  of  process  while  in  attendance  upon 
the  taking  of  a  deposition,  whether  they  reside  within  or 
without  the  state.''  By  an  act  passed  in  1869,  special  pro- 
vision has  been  made  by  Congress  for  depositions  in  the 
District  of  Columbia  in  suits  pending  elsewhere,  both  un- 
der and  without  commission,  the  manner  of  taking  and 
transmitting  them  and  the  payment  of  witness  fees.* 


5  U.  S.  Rev.  Stats.,  §  870  (U.  S. 
Gomp.  Stats.'  1901,  p.  665;  3  Fed. 
Stats.  Ann.  24). 

6  Ex  .parte  Beebees,  2  Wall.  Jr.  (TT. 
S.)   127,  Fed.  Gas.  No.  1220. 

7  Atchison  v.  Morris,  11  Fed.  582, 
11  Biss.  191  (summons  in  civil  ac- 
tions served  on  nonresident  witness)  : 
Brooks  V.  Farwell,  4  Fed.  166,  2  Me- 
Crary,  220  (party  attending  suit  in 
another  state). 

8  United  States  Revised  Statutes, 
section  871  (U.  S.  Gomp.  Stats.  1901, 
p.  665,  3  Fed.  Stats.  Ann.,  p.  24), 
provides  as  follows:  "When  a  com- 
mission to  take  the  testimony  of  any 
witness  found  within  the  District 
of  Columbia,  to  be  used  in  a  suit  de- 
pending in  any  state  or  territorial  or 
foreign  court,  is  issued  from  such 
court,  or  a  notice  to  the  same  effect 
is  given  according  to  its  rules  of 
practice,  and  such  commission  or  no- 
tice is  produced  to  a  justice  of  the 
supreme  court  of  said  District,  and 
due  proof  is  made  to  him  that  the 
testimony  of  such  witness  is  material 

Evidence  IV — 5 


to  the  party  desiring  the  same,  the 
said  justice  shall  issue  a  summons  to 
the  witness,  requiring  him  to  appear 
before  the  commissioners  named  in 
the  commission  or  notice,  to  testify  in 
such  suit,  at  a  time  and  at  a  place 
within  said  District  therein  specified." 
United  States  Revised  Statutes, 
section  872  (U.  S.  Gomp.  Stats.  1901, 
p.  666,  3  Fed.  Stats.  Ann.,  p. 
25)  :  "When  it  satisfactorily  appears 
by  affidavit  to  any  justice  of  the  su- 
preme court  of  the  District  of  Colum- 
bia, or  to  any  commissioner  for 
taking  depositions  appointed  by  said 
eourt^First.  That  any  person  within 
said  District  is  a  material  witness  for 
either  party  in  a  suit  pending  in  any 
state  or  territorial  or  foreign  court; 
Second.  That  no  commission  nor  no- 
tice to  take  the  testimony  of  such 
witness  has  been  issued  or  given;  and 
Third.  That,  according  to  the  prac- 
tice of  the  court  in  which  the  suit  is 
pending,  the  deposition  of  a  witness 
taken  without  the  presence  and  con- 
sent of  both  parties  will  be  received 


§  654  (672)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  66 

§  654  (672).  Depositions  in  equity  trials — Statutes  reg- 
ulating.— Originally  the  federal  courts  on  the  chancery- 
side,  following  the  ancient  equity  procedure,  caused  the 
depositions  of  witnesses  to  be  taken  before  examiners  or 
commissioners  appointed  by  the  court.  The  examination 
was  upon  written  interrogatories  and  cross-interrogatories 
prepared  by  the  solicitors  of  the  parties  or  by  the  court; 
and  the  testimony  was  not  made  public  until  the  time  came, 
under  the  rules  of  practice,  for  its  publication  or  inspec- 
tion.* We  shall  now  proceed  to  consider  how  and  by  what 
means  and  authority  depositions  in  equity  suits  may  be 
taken.  Under  the  act  of  1842  it  was  provided  that  "the 
mode  of  proof  in  causes  of  equity  and  of  admiralty  and 
maritime  jurisdiction  shall  be  according  to  rules  now  or 
hereafter  prescribed  by  the  supreme  court,  except  as 
herein  specially  provided."^"  And  further  that  "the 
supreme  court  shall  have  power  to  prescribe,  from  time  to 
time,  and  in  any  manner  not  inconsistent  with  any  law  of 
the  United  States,  the  forms  of  writs  and  other  process, 
the  modes  of  framing  and  filing  proceedings  and  pleadings, 
of  taking  and  obtaining  evidence,  of  obtaining  discovery, 

on  the  trial  or  hearing  thereof,  such  'tifyj  he  shall  be  liable  to  the  same 
officer  shall  issue  his  summons,  requir-  penalties  as  would  be  incurred  for 
ing  the  witness  to  appear  before  him  a  like  offense  on  the  trial  of  a  suit." 
at  a  place  within  the  District,  at  some  United  States  Revised  Statutes,  sec- 
reasonable  time,  to  be  stated  therein,  tion  874  (II.  S.  Comp.  Stats.  1901,  p. 
to  testify  in  sueh  suit,"  666,  3  Fed.  Stats.  Ann.,  p.  25) : 
United  States  Revised  Statutes,  see-  "Every  witness  appearing  and  testi- 
tion  87.3  (U.  S.  Comp.  Stats.  1901,  p.  fying  under  the  said  provisions  relat- 
666,  3  Fed.  Stats.  Ann.,  p.  25)  :  "Testi-  ing  to  the  District  of  Columbia  shall 
mony  obtained  under  the  two  preceding  be  entitled  to  receive  for  each  day's 
sections  shall  be  taken  down  in  writing  attendance,  from  the  party  at  whose 
by  the  ofScer  before  whom  the  witness  instance  he  is  summoned,  the  fees 
appears,  and  shall  be  certified  and  now  provided  by  law  for  each  day  he 
transmitted  by  him  to  the  court  in  shall  give  attendance." 
which  the  suit  is  pending,  in  sueh  9  For  an  exhaustive  treatment  of 
manner  as  the  practice  of  that  court  the  subject  of  this  section,  see  1 
may  require.  If  any  person  refuses  Dan.  Ch.  Prac,  c.  22. 
or  neglects  to  appear  at  the  time  10  U.  S.  Rev.  Stats.,  §  862  (U.  S. 
nnd  place  mentioned  in  the  summons,  Comp.  Stats.,  p.  661;  3  Fed.  Stats. 
or,  on  his  appearance,  refuses  to  tes-  Ann.,  p.  8). 
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of  proceeding  to  obtain  relief,  of  drawing  up,  entering,  and 
enrolling  decrees,  and  of  proceeding  before  trustees  ap- 
pointed by  the  court,  and  generally  to  regulate  the  whole 
practice,  to  be  used,  in  suits  in  equity  or  admiralty,  by  the 
circuit  and  district  courts.""  In  1892  an  act  was  passed 
providing  that  in  addition  to  the  mode  of  taking  the  dep- 
ositions of  witnesses  in  causes  pending  at  law  or  equity  in 
the  district  and  circuit  courts  of  the  United  States,  it 
should  be  lawful  to  take  the  depositions  or  testimony  of 
witnesses  in  the  mode  prescribed  by  the  laws  of  the  state 
in  which  the  courts  are  held.^* 

§  654a.  Same — Rules  made  thereunder — When  commis- 
sion may  be  issued — Who  may  act — Notice  to  obtain — Pro- 
ceedings at  examination. — The  rules  in  force  for  taking 
depositions  exist  under  these  statutes.  Under  rule  67,^* 
it  is  provided  that  after  the  cause  is  at  issue,  commissions 
to  take  testimony  may  be  taken  out  in  vacation,  as  well  as 
in  term,  Jointly  by  both  parties,  or  severally  by  either 
party,  upon  interrogatories  filed  by  the  party  taking  out 
the  same  in  the  clerk's  office,  ten  days'  notice  thereof  being 
given  to  the  adverse  party  to  file  cross-interrogatories  be- 
fore the  issuing  of  the  commission;  and  if  no  cross-inter- 
rogatories are  filed  at  the  expiration  of  the  time,  the  com- 
mission may  issue  ex  parte.  In  all  cases  the  commissioner 
or  commissioners  may  be  named  by  the  court  or  by  a  judge 
thereof;  and  the  presiding  judge  of  the  court  exercising 
jurisdiction  may,  either  in  term  time  or  in  vacation,  vest 
in  the  clerk  of  the  court  general  power  to  name  commis- 
sioners to  take  testimony.  Either  party  may  give  notice 
to  the  other  that  he  desires  the  evidence  to  be  adduced  in 

11  U.  S.  Eev.  Stats.,  §  917  (U.  S.  L.  Ed.  1143.  An  order  made  before 
Comp.  Stats.,  p.  684;  4  Fed.  Stats.  issue  joined  for  "taking  such  evidence 
Ann.,  p.  583).':  as  could  not  be  produced  in  court"  is 

12  Act  March  9,  1892,  c.  14,  27  not  sufficient  to '  base  proceedings  to 
Stat.  7  (IT.  S.  Comp.  Stats.,  p.  664;  compel  the  witness  in  another  district 
3  Fed.  Stats.  Ann.,  p.  22).  to  testify:   In  re  Kingsley,  185  Fed. 

13  Promulgated    May    2,    1892,    36  1005. 
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the  cause  to  be  taken  orally,  and  thereiipon  all  the  wit- 
nesses to  be  examined  shall  be  examined  before  one  of  the 
examiners  of  the  court,  or  before  an  examiner  to  be 
specially  Appointed  by  the  court.  The  examiner,  if  he  sa 
request,  shall  be  furnished  with  a  copy  of  the  pleadings. 
Such  examination  shall  take  place  in  the  presence  of  the 
parties  or  their  agents,  by  their  counsel  or  solicitors,  and 
the  witnesses  shall  be  subject  to  cross-examination  and 
re-examination^  all  of  which  shall  be  conducted  as  near  as 
may  be  in  the  mode  now  used  in  common-law  courts.  It 
has  been  held  proper  to  appoint  a  special  examiner  to  take 
testimony  beyond  the  territorial  jurisdiction  of  the  eourt,^* 
but  in  other  cases  this  application  has  been  denied.^^  In 
a  later  case,^"  Hunt,  J.,  said:  "I  believe  that  it  would  be 
within  the  power  of  the  court  to  direct  that  the  testimony 
of  the  witnesses  living  more  than  one  hundred  miles  away 
should  be  taken  before  an  examiner  especially  appointed, 
although  the  power  of  the  circuit  court  to  make  such  an 
order  has,  it  appears,  been  questioned.  But  the  appoint- 
ment of  special  examiners  beyond  the  district  in  which  the 

W  Western  Division  etc.  North  Car-  of  economy,   caution  should  be  exer- 

olina  Ry.  Co.  v.  Drew,  3  Woods,  691,  oised  not  to  grant  too  roving  and  nn- 

Ped.   Gas.    No.    17,434.     But   a  court  restrained  a  commission  to  examiners 

cannot  grant  a,  motion  to  take.,testi-  to   take   testimony.     The    fear   whicb 

mony  in   a   foreign   country ;    United  was    expressed    in    Arnold    v.    Ghese- 

States  V.   P'arrgit,   1  McAIl.    (U.  S.)  brough,     35     Fed.      16,     lest     these 

447,  Fed.  Ca;S/P'o.  15,999.  proceedings   should  become   both   un- 

15  Arnold  y.  Ghesebrough,  35  Fed.  necessary     and     expensive,     is     well 

16;   Celluloid  Mfg,  Co.  v.  Russell,  35  founded."     See,  also,  Crocker-Wheeler 

Fed.  17.     In  White  v.  Toledo  etc.  R.  Co.  v.  Bullock,  134  Fed.   241,  which, 

Co.,   79   Fed.    133;   24   C.   C.   A.   487,  although  an  action  at  law,  contains  a 

Shipham,  J.,  said:   "Inasmuch  as  the  useful  discussion  by  Cochran,  J.,   on 

validity  of  the  power  to  appoint  ex-  the  right  of  a  witness  on  an  examina- 

aminers  to  take  testimony  in  another  tion    in    another    federal    district    to 

district  and  circuit,  and  of  the  power  assert  his  privilege  to  refuse  to  give 

of    the    United    States    court    within  testimony    and   to    be   heard    by    the 

that  other  district  to,  compel  the  wit-  court  in  the  district  where  the  exam- 

ness  to  attend,  and  take  an  oath  be-  ination  is   held   and   have   his   claim 

fore  the  examiner,  is  sustained  by  this  determined. 

inquiry,   it   seems    proper   to   suggest  16  Magone    v.    Colorado     Smelting 

that   in   the   practical    administration  etc.   Co.,  135   Fed.  846. 
of  this  authority,  and  in  the  interest 
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court  is  held  necessarily  involves  unusual  and  great  ex- 
pense, in  requiring  the  attendance  of  counsel,  payment  of 
examiners'  fees,  and  other  costs  incidental  to  such  pro- 
cedure. I  have  read  that  Judge  Blatchf  ord,  of  New  York, 
invariably  declined  to  grant  any  order  appointing  a  special 
examiner  outside  of  the  district  of  New  York  if  counsel 
objected;  and  I  think  that,  in  the  present  instance,  it  does 
not  appear  necessary  or  best  to  make  such  an  order.  It 
is  true  that  it  may  be  generally  advantageous  to  examine 
experts  orally,  but  that  is  not  a  sufficient  reason  to  justify 
the  court  in  making  the  unusual  order." 

§  654b.  Same — Reduction  to  writing — Use  of  stenogra- 
pher and  typewriter  —  Reading  and  signing. —  Under  the 
same  rule  67  it  is  provided  that  the  depositions  taken  upon 
such  oral  examination  shall  be  reduced  to  writing  by  the  ex- 
aminer, in  the  form  of  question  put  and  answer  given ;  pro- 
vided, that,  by  consent  of  parties,  the  examiner  may  take 
down  the  testimony  of  any  witness  in  the  form  of  narrative. 
At  the  request  of  either  party,  with  reasonable  notice,  the 
deposition  of  any  witness  shall,  under  the  direction  of  the 
examiner,  be  taken  down  either  by  a  skillful  stenographer 
or  by  a  skillful  typewriter,  as  the  examiner  may  elect,  arid 
when  taken  stenographically  shall  be  put  into  typewriting 
or  other  writing;  provided,  that  such  stenographer  or 
typewriter  has  been  appointed  by  the  court  or  is  approved 
by  both  parties.  The  testimony  of  each  witness,  after  such 
reduction  to  writing,  shall  be  read  over  to  him  and  signed 
by  him  in  the  presence  of  the  examiner  and  of  such  of  the 
parties  or  counsel  as  may  attend;  provided,  that  if  the 
witness  shall  refuse  to  sign  his  deposition  so  taken,  then 
the  examiner  shall  sign  the  same,  stating  upon  the  record 
the  reasons,  if  any,  assigned  by  the  witness  for  such  re- 
fusal. The  expense  of  the  taking  down  of  depositions  by 
a  stenographer  and  of  putting  them  into  typewriting  or 
other  writing  shall  be  paid  in  the  first  instance  by  the  party 
calling  the  witness,  and  shall  be  imposed  by  the  court,  as 
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part  of  the  costs,  upon  such  party  as  the  court  shall  ad- 
judge should  ultimately  bear  them. 

§  654c.  Same — Refusal  of  witness  to  amend,  be  sworn, 
etc. — Notice    of    examination — Procedure    generally. — ^By 

the  same  rule  67  it  is  further  provided  that  in  case  of  re- 
fusal of  witnesses  to  attend,  to  be  sworn,  or  to  answer  any 
question  put  by  the  examiner,  or  by  counsel  or  solicitor, 
the  same  practice  shall  be  adopted  as  is  now  practiced  with 
respect  to  witnesses  to  be  produced  on  examination  before 
an  examiner  of  said  court  on  written  interrogatories.  No- 
tice shall  be  given  by  the  respective  counsel  or  solicitors 
to  the  opposite  counsel  or  solicitors,  or  parties,  of  the  time 
and  place  of  the  examination,  for  such  reasonable  time  as 
the  examiner  may  fix  by  order  in  each  cause.  When  the 
examination  of  witnesses  before  the  examiner  is  concluded, 
the  original  depositions,  authenticated  by  the  signature  of 
the  examiner,  shall  be  transmitted  by  him  to  the  clerk  of 
the  court,  to  be  there  filed  of  record,  in  the  same  mode  as 
prescribed  in  section  865  of  the  Revised  Statutes.  Testi- 
mony may  be  taken  on  commission  in  the  usual  way,  by 
written  interrogatories  and  cross-interrogatories,  on  mo- 
tion to  the  court  in  term  time,  or  to  a  judge  in  vacation, 
for  special  reasons,  satisfactory  to  the  court  or  judge. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be 
taken  orally,  as  before  provided,  the  court  may,  on  motion 
of  either  party,  assign  a  time  within  which  the  complainant 
shall  take  his  evidence  in  support  of  the  bill,  and  a  time 
thereafter  within  which  the  defendant  shall  take  his  evi- 
dence in  defense,  and  a  time  thereafter  within  which  the 
complainant  shall  take  his  evidience  in  reply;  and  no  fur- 
ther evidence  fehall  be  taken  in  the  cause,  unless  by  agree- 
ment of  the  parties,  or  by  leave  of  court  first  obtained,  on 
motion  for  cause  shown.^^ 

17  See  Zych  v.  American  Car  &  Phonograph  Co.,  148  Fed.  324;  Blease 
Foundry  Co.,  127  Fed.  723;  New  v.  Garlington,  92  U.  8.  1,  23  L.  Ed. 
England  Phonograph  Co.  v.  National      521.     See     Crocker-Wheeler     Oo.     t. 
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§  654d.  Same — Evidence  may  be  given  orally  at  hear- 
ing.— ^Under  an  amendment  to  rule  67  referred  to/*  upon 
due  notice  given  as  prescribed  by  previous  order,  the  court 
may,  at  its  discretion,  permit  the  whole,  or  any  specific 
part,  of  the  evidence  to  be  adduced  orally  in  open  court, 
on  final  hearing.  The  effect  of  this  rule  has  been  under 
discussion  where,  after  the  order  for  oral  testimony  had 
been  made,  the  party  at  whose  instance  it  was  obtained 
sought  to  have  part  of  the  testimony  taken  on  written  in- 
terrogatories. In  granting  the  application  the  court  said : 
"Complainant  did  not  give  notice  merely  that  he  desired 
the  evidence  to  be  adduced  orally,  but  his  notice  was  that 
he  desired  the  testimony  to  be  adduced  orally  upon  the 
final  hearing,  and  thereupon  the  court  made  an  order  to 
the  effect  that  the  parties  might  adduce  such  portion  of 
the  testimony  orally  upon  the  final  hearing  as  they  de- 
sired. In  view  of  this  order  of  the  court,  the  application 
for  an  order  to  take  the  depositions  of  the  witnesses  named 
does  not  conflict  with  the  order  previously  made,  and  ought 
not  to  be  construed  to  prevent  the  taking  of  depositions."^® 

§  655  (672).  Evidence  to  be  taken  by  commissioners, 
masters,  etc.,  whether  relevant  or  not. — Founded  on  rule 
67,  the  federal  courts  have  decided  that  in  the  taking  of 
testimony  by  commissioners,  examiners,  masters  and  auxil- 
iary courts  or  judges  within  whose  jurisdiction  testimony 
is  being  taken  in  suits  pending  in  other  districts,  it  is  not 
their  duty,  nor  have  they  the  power,  to  consider  and  deter- 
mine the  competency,  materiality  or  relevancy  of  the  evi- 
dence which  one  of  the  parties  seeks  to  elicit,  but  it  is  the 
duty  of  such  officers  to  compel  the  production  of  the  evi- 
dence and  the  giving  of  the  testimony  unless  the  witness  or 
the  evidence  is  privileged,  or  it  clearly  and  affirmatively 
appears  that  the  evidence  sought  cannot  possibly  be  com- 

Bullock,    134  Fed.   241;    Butte   &  B.  18  Amendment     promulgated     May 

Consol.  Min.  Co.  v.  Montana  Ore  Pur-       15,   1893. 

chasing  Co.,  139  Fed.  843.  19  Magone    v.     Colorado     Smelting 

etc.  Co.,  135  Fed.  846. 
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petent,  material  or  relevant,  and  that  it  would  be  an  abuse 
of  the  process  of  the  court  to  compel  its  production.^*'  But 
if  a  particular  defense  has  been  stricken  out  by  the  court, 
the  officer  is  not  required  to  admit  testimony  on  that 
point.^'  The  examiner  may,  upon  all  examinations,  state 
any  special  matters  to  the  court  as  he  shall  think  fit ;  and 
any  question  or  questions  which  may  be  objected  to  should 
be  noted  by  the  examiner  upon  the  deposition.  The  court 
has  power  to  deal  with  the  costs  of  incompetent,  immate- 
rial, or  irrelevant  depositions,  or  parts  of  them,  as  may  be 
just. 

§  655a.    Same— Depositions  under  acts  of  Congress. — 

Under  equity  rule  68,  testimony  may  also  be  taken  in  the 
cause,  after  it  is  at  issue,  by  deposition,  according  to  the 
acts  of  Congress.  But  in  such  case,  if  no  notice  is  given  to 
the  adverse  party  of  the  time  and  place  of  taking  the  dep- 
osition, he  shall,  upon  motion  and  affidavit  of  the  fact,  be 
entitled  to  a  cross-examination  of  the  witness,  either  under 
a  commission  or  by  a  new  deposition  taken  under  the  acts 
of  Congress,  if  a  court  or  judge  thereof  shall,  under  all  the 
circumstances,  deem  it  reasonable.^^ 

20  Dowagiac  Mfg.  Co.  v.  Loehren,  sue."  In  the  same  case  it  is  held 
143  Fed.  211,  6  Ann.  Gas.  573,  74  C.  that  the  law  does  not  give  the  elerk 
C.  A.  341,  and  cases  cited  and  dis-  of  a  court,  other  than  the  place  of 
cussed;  Blease  v.  Garlington,  92  XJ.  trial,  any  power  to  issue  subpoenas 
S.  1,  23  L.  Ed.  521;  Perry  v.  Kub-  to  attend  before  commissioners,  ex- 
ber  Wheel  Co.,  138  Fed.  836;  Butte  cept  under  section  863,  which  pro- 
ete.  Min.  Co.  v.  Montana  Co.,  139  yides  only  for  such  power  when  the 
Fed.  843.     See,  also,  §  653,  ante.  depositions  are  taken  on  commission. 

21  Independent  Baking  Co.  v.  Boor-  The  latter  part  of  the  decision  has 
man,  137  Fed.  995.  been    challenged,    but    it    is    adopted 

22  These  have  already  been  suffi-  in  Flower  v.  MacGinniss,  112  Fed. 
ciently  referred  to:  U.  S.  Eev.  Stats.,  377,  50  C.  C.  A.  291,  and  in  Crocker- 
i  863  et  seq.  Under  this-  rule  and  Wheeler  Co.  v.  Bullock,  134  Fed. 
section  863  of  the  Eevised  Statutes  241,  the  court  referring  to  the  mat- 
it  is  held  in  Stevens  v.  Missouri  etc.  ter  said:  "Why  he  [the  judge]  so 
B.  Co.,  104  Fed.  934,  that  the  taking  held  does  not  appear.  It  is  certainly 
of  testimony  in  an  equity  suit  by  not  because  he  thought  that  an  ordi- 
depositions  de  bene  esse  is  not  au-  nary  subpoena  cannot  be  obtained 
thorized  if   the   cause  is   not  "at  is-  under  said  action.     It  can  only  have 
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§  655b.  Time  for  testimony. — Under  equity  rule  69, 
three  months,  and  no  more,  shall  be  allowed  for  the  taking 
of  testimony  after  the  cause  is  at  issue,  unless  the  court, 
or  a  judge  thereof,  shall,  upon  special  cause  shown  by 
either  party,  enlarge  the  time;  and  no  testimony  taken 
after  such  period  shall  be  allowed  to  be  read  in  evi- 
dence at  the  hearing.  Immediately  upon  the  return  of  the 
commissions  and  depositions  containing  the  testimony  into 
the  clerk's  office,  publication  thereof  may  be  ordered  in 
the  clerk's  office,  by  any  judge  of  the  court,  upon  due  notice 
to  the  parties,  or  it  may  be  enlarged  as  he  may  deem  rea- 
sonable under  all  the  circumstances ;  but,  by  consent  of  the 
parties,  publication  of  the  testimony  may  at  any  time  pass 
into  the  clerk's  office,  such  consent  being  in  writing,  and  a 
copy  thereof  entered  in  the  order  books,  or  indorsed  upon 
the  deposition  or  testimony.^^* 

§  655c.  Same — Testimony  de  bene  esse. — Under  equity 
rule  70  it  is  provided  that,  after  any  bill  filed,  and  before 
the  defendant  hath  answered  the  same,  upon  affidavit  made , 
that  any  of  plaintiff's  witnesses  are  aged  and  infirm,  or 
going  out  of  the  country,  or  that  any  one  of  them  is  a  sin- 
gle witness  to  a  material  fact,  the  clerk  of  the  court  shall, 
as  of  course,  upon  the  application  of  the  plaintiff  issue  a 
commission  to  such  commissioner  or  commissioners  as  a 
judge  of  the  court  may  direct,  to  take  the  examination  of, 
such  witness  or  witnesses  de  bene  esse  upon  giving  due  no- 
tice to  the  adverse  party  of  the  time  and  place  of  taking 
his  testimony. 

been  because  he   thought  either   that  22a  This    time    may    be    enlarged, 

the   subpoena   in  such  a  case   should  When    neither    party    had    completed 

have  been  issued  by  the  notary  him-  the  testimony  within  three  months,  it 

self    or   pursuant   to    a    direction    of  may   be   presumed    an    agreement   to 

the  court.     I  can  conceive  of  no  other  extend    was    made.     The    absence    of 

reason."     In   Henning   v.   Boyle,    112  objection'      aids      the      presumption: 

Fed.   397,   Judge   Lacombe   held   that  Jackson    v.   Wolverine    Copper    Min. 

the   clerk  had   authority   to   issue   an  Co.,   186   Fed.   643. 
ordinary  subpoena  to  testify  without 
Buch    previous   order. 
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§  656  (673).  Depositions  under  state  statutes — General 
mode  of  taking. — To  the  student  who  desires  better  ac- 
quaintance with  the  provisions  of  the  several  states  for  the 
taking  of  depositions,  no  better  groundwork  can  be  offered 
than  the  federal  statutes  and  rules  which  we  have  discussed 
in  the  preceding  portion  of  this  chapter.  It  is  to  be  hoped 
that  before  long  there  will  be  a  complete  uniformity  of 
state  legislation  on  the  subject.  In  this  regard  there  can 
be  no  local  reasons  for  the  present  heterogeneity,  and  in 
seeking  for  its  source,  one  is  driven  to  the  conclusion  that 
in  the  adaptation  from  the  exemplar,  want  of  care  and 
thought  are  more  likely  to  have  been  the  moving  causes 
than  any  well-considered  reason  for  the  divergence.  No 
attempt  will  be  made  in  this  work  to  state  in  detail  the 
rules  which  govern  the  taking  of  depositions  under  the  stat- 
utes of  the  various  states.  These  statutes  are  so  widely 
different  that  it  will  only  be  practicable  to  mention  some 
of  the  general  rules  whibh  are  applicable,  in  many  juris- 
dictions, and  to  further  illustrate,  by  decisions  from  the 
state  courts,  the  subjects  already  discussed  under  the  head 
of  depositions  in  federal  courts.^*  The  practice  quite  gen- 
erally prevails  in  the  different  states  of  taking  depositions 
of  witnesses  who  are  outside  the  state  upon  a  commission, 
issued  in  a  manner  somewhat  similar  to  that  provided  in 
the  federal  statutes  and  rules  of  court.  The  other  mode 
of  taking  depositions  on  simple  notice  before  officers  desig- 
nated by  statutes,  in  analogy  to  the  mode  of  taking  deposi- 
tions de  bene  esse  in  the  federal  courts,  is  also  practiced 
in  many  states.  This  is  the  more  common  procedure  where 
witnesses  are  within  the  state.  In  some  states,  however, 
commissions  also  issue  for  taking  testimony  within  the 
state.  It  is  also  true  that,  by  the  practice  of  some  juris- 
dictions, depositions  are  taken  both  outside  the  state  and 
within  the  state  on  simple  notice.  This  notice  is  most  fre- 
quently given  by  the  attorneys  or  parties,  but,  according 

28  I'or   the  practice   in   each  state  the  statutes  of  the  jurisdietion  must  be 
consulted. 
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to  other  statutes,  it  must  be  given  by  the  officer  before 
whom  the  testimony  is  to  be  taken.  The  notice  should  give 
to  the  adverse  party  the  requisite  notice  and  the  opportu- 
nity to  appear  and  to  examine  the  witness.  Ordinarily, 
by  these  provisions,  depositions  are  to  be  taken  after  the 
commencement  of  the  suit,  or  after  the  joining  of  issue,  but 
frequently  statutes,  under  specified  conditions,  allow  them 
to  be  taken  before  suit  has  been  commenced,  or  even  allow 
them  to  be  used  upon  a  motion  in  the  suit. 

§  657  (674).  Same,  continued. — In  considering  this  pre- 
liminary survey  of  the  field  of  depositions  under  the  state 
laws,  we  draw  attention,  first,  to  the  general  and  better 
known  differences  which  have  been  created  by  legislation 
as  often  independent  as  it  is  regardless  of  precedent.  The 
several  schemes  may  be,  and  sometimes  are,  per  se  har- 
monious, but  compared  with  the  productions  of  sister  states, 
they  differ  in  such  and  so  many  essentials  that  the  study  of 
the  statutes  of  the  state  becomes  an  absolute  necessity  in 
every  ease.  In  some  of  the  states,  parties  are  not  at  liberty 
to  take  depositions  de  bene  esse  on  mere  notice,  according  to 
the  usual  mode.  They  are  required,  if  the  deposition  is 
taken  within  the  state,  to  file  with  the  court  an  application 
or  petition,  setting  forth  the  circumstances  and  showing 
that  an  order  is  necessary,  stating  the  names  and  resi- 
dences of  the  witnesses  whose  testimony  is  desired  and 
such  other  facts  as  are  prescribed  in  the  statute.  There- 
upon the  judge  is  required  to  grant  an  order  for  the  exam- 
ination of  the  witnesses,  if  an  action  is  pending,  and,  under 
some  circumstances,  even  though  an  action  is  not  pending. 
The  order  requires  the  witnesses  to  appear  before  a  ref- 
eree or  other  person  named  therein  at  a  given  time  and  place. 
It  also  fixes  the  time  of  service  upon  the  attorney  of  the 
adverse  party  of  a  copy  thereof,  as  well  as  of  the  affidavit 
on  which  it  is  granted.  In  other  jurisdictions,  no  judicial 
order  is  required,  but  an  affidavit  must  be  served  with  a 
notice  showing  that  the  case  is  within  the  statute,  and  that 
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a  cause  for  taking  the  deposition  exists:  In  most  of  them 
irregularities  as  to  notice  or  other  steps  in  these  proceed- 
ings may  be  waived  as  in  the  case  of  other  depositions. 
The  statutes  of  the  jurisdiction  should  be  consulted,  as 
compliance  with  their  provisions  is  always  essential  to  the 
use  of  depositions  taken  under  them.  This  necessity  has 
become  the  more  urgent  since  the  federal  act  of  1892  was 
passed,  enacting  that  in  addition  to  the  mode  of  taking  dep- 
ositions provided  by  the  acts  of  Congress,  it  should  be  law- 
ful to  adopt  the  mode  prescribed  by  the  laws  of  the  state 
in  which  the  courts  are  held.^* 

§  658  (675).  Statutes  to  be  complied  with. — It  has  al- 
ready been  made  plain  that  statutes  regulating  the  taking  of 
depositions  are  in  derogation  of  the  common  law.  The  rule 
for  their  construction  is  well  known — strict  compliance. 
The  rule,  however,  has  been  ameliorated  in  some  cases  and 
substantial  compliance  accepted.^®    Hornblower,  C.  J.,  has 

24  Act  March  9,  1892,  c.  14,  27  ing  of  the  deposition  was  commenced 
Stat.  7  (TJ.  S.  Comp.  Stats.  1901,  p.  on  day  named  in  notice.  Thus  the 
664,  3  Fed.  Stats.  Ann.,  p.  22).  As  notice  must  be  given  as  required  by 
to  the  practice  on  such  applications  the  statute:  McEwen  v.  Morgan,  1 
and  the  requirement  of  good  faith  Stew.  (Ala.)  190;  Carter  v.  Mc- 
thereon,  see  Brundage  v.  Marshall,  Daniel,  21  N.  H.  231;  Kingsbury  v. 
134  N.  Y.  Supp.  592;  Kornbluth  v.  Smith,  13  N.  H.  109;  the  time  and 
Isaacs,  133  N.  Y.  Supp.  737,  149  place,  magistrate  and  names  of  par- 
App.  Div.  108 ;  John  J.  Daly  Iron  ties  should  be  given :  Davis  v.  Davis, 
etc.  Co.  V.  United  States  Metal  etc.  48  Vt.  .502  (deposition  held  bad  be- 
Co.,  76  Misc.  Eep.  576,  137  N.  Y.  cause  the  name  of  the  magistrate  was 
Supp.  149;, .  MeClure  v.  McCliutock,  ,  omitted);  Robertson  v.  Campbell,  1 
150  Ky.  265,  42  L.  B.  A.,  N.  S.,  388,  Overt.  (Tenn.)  172  (where  the  name 
150  S.  W.  332;  Zeggio  v.  Robinson,  of  the  witness  was  omitted).  If  it 
153  App.  Div.  886,  137  N.  Y.  Supp.  requires  a  written  notice  that  must 
1104    (laches).           ■  be   given:    Deming   v.   Foster,   42   N. 

25  Corgan  v.  Anderson,  30  111.  9B ;  H.  165 ;  though  a  verbal  no'tice  is 
Young  •!.  State,  90  Md.  579,  45  Atl.  sufficient  in  th?  absence  of  such  stat- 
531;  Farmers'  Bank  v.  Hathaway,  36  ute:  Ormsby  v.  Granby,  48  Vt.  44; 
Vt.  539 ;  Graham  v.  Whitely,  26  N.  Milton  v.  Rowland,  II  Ala.  732.  As 
J.  L.  254;  Thompson  v.  Clay,  ffO  the  power  of  appointing  a  commis- . 
Mich.  627,  27  N.  W.  699;  Dawson  v.  sioner  in  another  state  is  purely  stat-, 
Dawson,  26  Neb.  716,  42  N.  W.  744.  utory,  an  appointment  in  the  absence 
A  certificate  must  show  that  the  tak-  of   a  statute'  or   the   consent   of   the- 
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well  expressed  it  He  says:  "Special  statute  provisions, 
in  derogation  of  the  common  law,  must  be  strictly  pursued. 
But  what  is  a  strict  observance  of  them,  is  still  a  question 
of  construction;  and  in  giving  that  construction  (especially 
in  the  case  of  remedial  statutes,  of  which  this  is  one),  we 
must  not  adhere  so  rigidly  to  the  letter,  as  to  defeat  the 
beneficial  intent  of  the  statute.  So  far  as  the  legislature 
has  thrown  guards  and  restrictions  around  the  proceeding, 
we  must  observe  them,  and  neither  break  down  the  one  nor 
overleap  the  other;  nothing  is  to  be  left  to  inference,  but 
if  everything  has  been  done,  and  done  in  the  manner  sub- 
stantially required  by  the  statute,  it  is  sufficient. ' '  ^'^  And 
it  will  appear  from  many  of  the  decisions  subsequently 
cited,  in  this  chapter  that  there  is  a  tendency  to  construe 
the  statutes  more  liberally  than  formerly.  This  tendency 
to  liberality  will  also  be  found  in  some  of  the  statutes. 
Thus,  in  Iowa,  the  code  section  requires  depositions  to  be 
deposited,  by  the  person  taking  them,  with  the  clerk  of  the 
proper  court  withirl  thirty  days.  Another  section  provides 
that  unimportant  deviations  from  the  statutory  directions 
as  to  depositions  shall  not  cause  one  to  be  excluded  where 
no  substantial  prejudice  could  be  wrought  to  the  opposite 

parties  is  unauthorized:  Baber  y.  were  inter  alia  that  the  envelope  was 
Rickart,  52  Ind.  594;  In  re  Attorney^  addressed  to  the  clerk  of  the  court 
83  N.  Y.  164.  If  the  statute  pro-  in  eare  of  another  resident  of  Tuska- 
vides  that  a  return  of  a  deposition  loosa,  aJt-though  there  was  proof  that 
shall  be  made  in  a  prescribed  man-  the  clerk  himself  received  it;  and 
ner,  the  statute  must  be  complied  that  there  were  interlineations  in  the 
with:  Scott  v.  Horn,  9  Pa.  407.  depositions,  though  in  the  same  han,d- 
Mere  rule  of  court  no  authority,  to  writing  as  the  body  of  them.  These 
take  deposition:  International  G.  M.  with  other  like  objections  were  over- 
Co.  v.  Pennsylvania  By.  Co.,  214  Pa.  ruled.  See,  also,  Missouri  etc.  E.  Co. 
469,  63  Atl.  880.  In  Glover  v.  Mill-  v.  Daniels,  98  Ark.  352,  136  S.  W. 
ings,  2  Stew.  &  P.  (Ala.)  28,  will  be  651.  As  to  what  the  court  may  con- 
found several  useful  rulings  which  sider  insufficient  grounds  upon  which 
go  to  show  that  as  far  back  as  1832  to  I'isue  a  commission,  see  Klaw  v. 
the  courts  were  beginning  to  brush  New  York  Press  Co.,  151  App.  Div. 
aside  the  small  objections  continually  720,  136  N.  Y.  Supp.  224. 
raised  when  the  statutes  were  not  26  ljudlam  v.  ^roderick,  15  N.  J. 
complied  with  to  the  letter.  For  in-  L.  269. 
stance,  the  objections  to  a  deposition 
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party.  In  construing  it,  McOlain,  J.,  said  that  where  a 
deposition  had  not  been  so  filed,  but  the  objector  had  ex- 
amined it,  suffered  no  prejudice  by  its  nonfiling,  and  had 
previously  objected,  but  without  a  motion  to  suppress,  and 
the  court  had  then  ordered  it  to  be  filed,  an  objection  there- 
after founded  on  the  technical  failure  of  the  clerk  to  in- 
dorse it  as  filed  was  without  merit.^^ 

§  659  (676).  How  compliance  with  the  statutes  is  to 
appear. — We  have  already  fully  discussed  this  subject  in 
its  relation  to  the  federal  statutes.^*  The  decisions  under 
those  statutes  may  generally  be  taken  as  reliable  guides 
for  the  construction  of  the  state  statutes,  but  attention 
must  be  drawn  to  a  few  illustrations  of  state  decisions 
showing  an  apparent  division  of  opinion  as  to  rigid  and 
substantial  compliance.  Examination  of  the  cases  will  dis- 
close, however,  first,  the  same  tendency  to  liberality  of  con- 
struction, and,  second,  that  the  state  statutes,  as  a  rule, 
have  defined  the  necessary  requirements  for  the  proper 
taking  of  depositions  with  greater  particularity  than  the 
federal  acts,  due,  doubtless,  to  their  later  enactment  and 
their  having  been  framed  by  the  light  of  the  decisions  upon 
the  original  federal  statutes.  In  numerous  cases  it  has 
been  held  that  compliance  with  the  terms  of  the  statute 
must  appear  upon  the  face  of  the  deposition  in  order  to  en- 
title it  to  admission.^*     While  it  is  true  that  these  cases 

27  Pergusdu  v.  Lederer,  Strauss  &  E.  411;  Truman  v.  Scott,  72  Ind. 
Co.,  128  Iowa,  286,  103  N.  W.  794.  258;  Williams  v.  Banks,  5  Md.  198; 
In  Michigan  it  is  held  that  no  neces-  Collins  v.  Elliott,  1  Har.  &  J.  (Md.) 
sity  exists  for  filing  an  affidavit  of  1;  Bacon  v.  Rogers,  8  Allen  (Mass.), 
jurisdictional  facts:  Wanner  v.  146;  Walker  v.  Barron,  4  Minn.  (Gil. 
Wayne  Circuit  Judge,  169  Mich.  231,  178)  253;  State  v.  Omaha  El.  Co.,  75 
134  N.  W.  993.  As  to  deposition  Neb.  637,  106  N.  W.  979,  110  N.  W. 
after  interrogatories  answered,  see  874;  Fleming  v.  HoUenback,  7  Barb. 
Park  V.  Zellars  (Ga.),  77  S.  E.  922.  (N.    Y.)    271;    Baseom     v.    Bascom, 

28  §    644,   ante.  Wright    (Ohio),    632;     Lowrance     v. 

29  Bryant  v.  Ingraham,  16  Ala.  ll6;  Eiehardson,  23  Okl.  343,  100  Pac 
Dye  V.  Bailey,  2  6al.  383;  Williams  529;  Wallace  v.  Mease,  4  Yeates 
V.  Chadbourne,  6  Cal.  559;  White  v.  (Pa.),  520;  Farmers'  etc.  Bank  v. 
Southem  E.  Co.,  123  Ga.  353,  51  S.  Hathaway,    36    Vt.   539.     See,    also,. 
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contain  such  expressions  as  that  the  certificate  "should 
have  set  out  an  actual  compliance  with  all  the  requirements 
of  the  statute,"  and  "a  strict  compliance  with. the  require- 
ments of  the  statute,  as  well  as  the  order  of  the  court,  is 
necessary  to  the  validity  of  this  proceeding,  all  of  which 
should  appear  in  the  commissioner's  return,"  they  never- 
theless disclose  that  the  general  statement  was  made  in 
regard  to  some  important  jurisdictional  requirement. 
Thus,  in  the  Maryland  case  cited  in  the  notes,  we  find  this 
qualification:  "Therefore,  under  ordinary  circumstances, 
the  departure  by  the  commissioner  from  the  order  of  the 
court,  as  to  the  time  of  taking  the  deposition,  wduld  vitiate 
his  proceedings  and  render  the  deposition  inadmissible  as 
evidence  in  the  cause."  ^°  In  the  Calif ornian  case,  the  dep- 
osition did  not  appear  to  have  been  read  to  the  witness 
before  he  signed  it.*^  There  is  another  class  of  decisions, 
however,  in  which  it  is  held  that  the  proceedings  of  the 
commissioner  or  other  ofiicer  taking  the  deposition  may 
be  presumed  to  be  regular,  unless  the  contrary  appears.^^ 
According  to  this  view,  it  is  not  necessary  that  a  commis- 
sioner should,  in  his  certificate,  negative  the  existence  of 
those  facts  which  would  render  him  incompetent  to  take  the 
deposition,  such  as  the  fact  that  he  had  an  interest  in  the 
event  of  the  suit,*^  or  that  he  was  of  kin  to  either  party 
in  the  suit.^*  So  it  has  been  held  unnecessary  to  certify 
that  the  deposition  was  reduced  to  writing  by  the  commis- 
sioner or  some  other  disinterested  person ;  *^  or  that  the 

Collins  T.  Lowry,  2  Wash.   (Va.)   75;  trate  and   that  there   was  no   eertifi- 

Eennick    v.     Willoughby,     2     A.     K.  cate    to    it.     It    contained    only    the 

Marsh.    (Ky.)    22.  ordinary' jurat. 

30  Williams  v.  Banks,  supra;  Si  Horton  v.  Arnold,  18  Wis.  212; 
Young  V.   Mackall,   4  Md.   362.  Halleran  v.  Meld,  23  Wend.  38. 

31  Williams  v.  Chadbourne,  supra.  33  Stewart  v.  Townsend,  41  Fed. 
In  People  v.  Morine,  54  Cal.  575,  this  121;  Moore  v.  Booker,  4  N.  D.  543, 
ease    was   cited    in   support    of    the  62  N.  W.  607. 

necessity  of  the  statute  being  strictly  34  Gregg  v.  Mallett,  111  N.  C.  71, 

complied    with,    but    the     later     case  15  S.  E.  936;  Moore  v.  Booker,  4  N. 

discloses  that  a  section  of  the  Penal  D.   543,   62  N.  W.  607. 

Code    required   the    deposition   to    be  35  Winton   v.   Little,    94    Pa.     64; 

"signed  and  certified"  by  the  magis-  Bulwinkle  v.   Cramer,   30   S.   C.    153, 
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oommissioner  had  taken  the  oath,  when  an  oath  was  re- 
quired by  statute;*"  or  to  set  forth  the  form  of  the  oath 
which  had  been  administered,  or  that  neither  party  was 
present  at  the  execution  of  a  commission,  where  the  stat- 
ute provides  that  a  single  party  shall  not  be  present.*'  It 
will  be  found  there  is  a  large  preponderance  of  authority 
against  a  construction  which  would  prevent  a  deposition 
being  used  by  reason  of  literal  defects  and  trifling  unpreju- 
dicial  informalities.*^  A  notice  of  taking  a  deposition  out 
of  the  state  did  not  give  the  residence  of  the  witness  whose 
testimony  was  to  be  taken,  though  it  was  in  all  other  re- 
spects in  conformity  with  the  statutes  on  the  subject.  The 
notary  before  whom  the  deposition  was  taken  did  not  cer- 
tify that  the  testimony  was  read  over  to  the  witness  as 
recorded,  and  the  witness  did  not  sign  each  page  on  which 
the  testimony  was  written,  but  only  the  last  page.  It  was 
held  that,  as  against  an  objection  to  the  introduction  of  the 


8  S.  E.  689;  Horton  v.  Arnold,  18 
Wis.   212. 

36  Halleran  v.  Field,  23  Wend.  38. 

3T  Cross  V.  Barnett,  61  Wis.  650, 
21  N.  W.  832;  Turner  v.  Hardin,  80 
Iowa,  691;  '  Ford  v.  Cheever,  105 
Mich.   679,   63   N.   W.  975. 

38  Reese  v.  Beck,  24  ,  Ala.  651 ; 
St.  Louis  etc.  E.  Co.  v.  Webster,  59 
Ark.  265,  Ann.  Cas.  1913B,  141,  137 
S.  W.  1103,  1199;  Southern  Pac. 
Co.  V.  Wilson,  10  Ariz.  162,  85  Pac. 
401;  County  v.  Hixon,  135  Ga.  26, 
68  S.  E.  786;  Central  R.  etc.  Co.  v. 
Gamble,  77  Ga.  584,  3  S.  E.  287; 
Haish  V.  Dreyfus,  111  HI.  App.  44; 
Flowers  v.  Poorman,  43  Ind.  App. 
528,  87  N.  E.  1107;  Bradley  v.  Huf- 
ferd,  138  Iowa,  611,  116  N.  W.  814; 
Eobards  v.  Robards,  33  Ky.  Law 
Rep.  565,  110  S.  W.  422;  Tyng  v. 
Thayer,  8  Allen  (Mass.),  391;  Bock 
Island  Plow  Co.  v.  Sehoening,  104 
Minn.  163,  116  N.  W.  356;  Ferguson 
V.  Central  E.  Co.,  74  N.  J.  L.   691, 


67  Atl.  602;  Rust  v.  Eekler,  41  N. 
Y.  488;  Goodyear  v.  Vosburgh,  41 
How.  Pr.  (N.  Y.)  421;  Hewlett  v. 
Wood,  67  K  Y.  394;  Leaphart  v. 
Leaphart,  1  S.  C.  199;  State  v.  Stepp, 
63  W.  Va.  254,  59  S.  E.  1068;  Sera- 
mens  v.  Walters,  55  Wis.  675,  13  N. 
W.  889;  Columbus  R.  Co.  t.  Patter- 
son, 143  Fed.  245,  73  C.  C.  A.  603. 
An  excellent  illustration  of  the  tend- 
ency of  the  courts  will  be  found, 
though  on  another  point,  in  Bryant 
V.  Modem  Woodmen  of  America,  SS 
Neb.  372,  125  N.  W.  621,  where  the 
court  said  that  in  order  to  avoid 
needless  expense  and  delay,  where 
evidence  is  in  the  form  of  deposi- 
tions, and  the  court  upon  inspection 
can  see  that  while  the  form  of  ques- 
tion may  be  technically  objection- 
able, yet  the  answer  furnishes  proper 
evidence,  it  would  facilitate  the  ad- 
ministration of  justice  to  heed  sub- 
stance rather  than  form,  overrule  the 
objection,  and  admit  the  testimony. 
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deposition  on  the  trial,  the  informalities  and  defects  were 
not  of  a  character  to  wholly  nullify  the  deposition,  and 
were  cured  by  the  provisions  of  the  state  statute ,  no  show- 
ing of  prejudice  to  the  defendants  having  been  made.^* 
The  consideration  of  such  alleged  defects  and  irregularities 
calls  for  the  exercise  of  the  judge 's  discretion.  Instructions 
issued  for  the  guidance  of  commissioners  in  taking  testi- 
mony are  directory,  rather  than  mandatory;  and  while  it 
is,  of  course,  desirable  that  they  should  be  substantially, 
if  not  literally,  complied  with,  it  would  be  a  harsh  rule  of 
practice  to  exclude  depositions  because  in  some  slight  par- 
ticulars, not  affecting  the  merits  of  the  case,  the  commis- 
sioner or  officer  taking  the  same  may  have  neglected  to 
comply  with  the  formal  instructions.  Some  latitude  of 
discretion  must  be  accorded  to  trial  judges  in  such  cases.*** 
Mr.  Justice  Thompson  said:*^  "It  is  a  mistake  to  suppose 
that  rules  for  commissions  are  to  be  rigidly  construed 
against  depositions,  because  testimony  so  taken  is  not  sup- 
posed to  be  so  satisfactory  as  the  personal  presence  of  the 
witness.  "While  this  may  be  conceded,  it  must  be  remem- 
bered that  in  a  country  composed  of  so  many  sovereign 
states  ....  it  is  the  only  way  of  certainly  obtaining  testi- 
mony out  of  the  state,  although  the  witness  may  be  within 
a  few  miles  of  the  court,  as  is  often  the  case.  A  bona  fide, 
substantial  compliance,  therefore,  with  the  rules  of  court, 
requiring  notice  to  be  given,  is  not  to  be  defeated  by  a  mere 
technicality,  which  could. not  eventuate  in  any  possible  in- 
jury to  a  party  who  desires  nothing  but  fair  play." 

§  660  (677).  Same,  continued. — The  principle  under 
discussion  is  well  illustrated  in  a  New  York  case,  where  it 
was  objected  that  the  certificate  of  the  officer  did  not  state 
that  the   oath  was   publicly   administered.     Said  Justice 

39  Eock  Island  Plow  Co.  v.  Schoen-  ball,  50  Me.  409;  Stiles  v.  Allen,  5 
ing,  supra.  Allen     (Mass.),     320;     Semmens     v. 

40  Ehees  V.  Ilaircliild,  160  Pa.  555,  Walters,  55  Wis.  675,  13  N.  W.  889. 
28  Atl.  928.     See,  also,  State  v.  Kim-  4i  Kcllum  v.  Smith,  39  Pa.  2il. 

Evidence  IV — 6 
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Cowen:  "If  that  be  not  made  by  the  statute  an  essential 
part  of  the  certificate,  then  we  ought  to  intend  that  it  was 
administered  publicly.  These  commissioners  are,  for  the 
purpose  of  taking  testimony  under  the  statute,  officers  of 
the  law,  officers,  it  is  true,  with  limited  powers,  like  the  in- 
ferior magistrate  holding  his  court,  but  in  favor  of  whom, 
when  he  returns  that  he  administered  a  certain  oath,  re- 
quired by  sl^atute,  we  intend  that  he  administered  it  pub- 
licly, and  even  in  proper  form,  unless  he  gave  particulars 
or  stated  something  from  which  it  appears  affirmatively 
that  he  departed  from  the  statute.  The  common  form  of 
jurat  shows  this.  An  officer  certifies  that  the  deponent  was 
sworn  before  him  on  such  a  day;  we  intend  that  he  was 
sworn  in  due  form.  It  cannot,  in  the  nature  of  things,  be 
necessary  for  the  commissioners  to  say  that  the  witness 
was  sworn  in  public,  more  than  that  he  was  sworn  on  the 
Gospels,  or  that  these  were  tendered  to  him,  and  he  pre- 
ferred some  other  form.  On  the  whole,  as  the  statute  has 
not  required  the  commissioners  to  return  expressly  whether 
the  oath  was  in  public  or  private,  we  think  that  the  return 
may  be  easily  sustained  by  the  doctrine  of  intendment. ' '  *^ 
But  if  the  commissioner,  instead  of  certifying  that  the  wit- 
nesses were  duly  sworn,  sets  forth  the  form  of  the  oath-  ad- 
ministered, no  other  presumption  arises;  and,  if  a  sub- 
stantial defect  thus  affirmatively  appears  in  this  or  in  other 
respects,  the  deposition  should  be  excluded.*^  The  certifi- 
cate of  a  commissioner  that. he  had  the  authority  to  admin- 
ister oaths  is  sufficient  prima  facie  evidence  of  that  fact.^* 
In  a  later  New  York  case,*^  the  court  shows  the  spirit  in 
which  the  provisions  relating  tci  the  taking  of  depositions 
should  be  administered.     "While  care  should  be  taken  in 

'"  42  Hallfei^n  V.  Field,  23  Wend.  38.  678,   Fed.   Cas.    No.   4388;    Home   v. 

■43  Telegrai)h'Co.  v.  Collins,  45  Kan.  Haverhill,   113  Mass.  344. 

88,   10  L.   B.   A.   515,   25   Pae.    187;  "  ^"^^^^  "■   ^i-aun,   53   N.   .T.   L. 

Cross  v..    Barnett,   61    Wis.    650,   21  617,  26  Am.  St.  E«p.  441,  23  Atl.  687; 

N.  W.  832;  Lund  v.  Dawes,  41  Vt.  ^°°™  "■  Wi"^^^.  30  S.  C.  615,  9  S. 

376:    Call    V.    Perkins,    68  Me.  158;  ■^-  ^''^• 

Elliott  V.   Sayman,   2   Oranch   C.   C.  ''^  Coodyear  v.  Vosburgh,  41  How. 

'  Pr.  421. 
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co-nforming  to  the  provisions  of  the  statute,  so  as  to  pre- 
vent imposition  and  fraud  when  testimony  is  taken  in  this 
form,^t  will  not  do  to  invoke  a  rule  so  strict  and  techni- 
cal that  it  can  scarcely  ever  be  enforced  without  depriving 
the  party  of  the  benefit  of  the  deposition.  It  is  enough,  I 
think,  in  these  cases,  that  the  statute  has  been  substantially 
carried  out,  and  where  this  has  been  done,  the  party  ob- 
jecting should  not  be  permitted  upon  a  trial  in  court,  to 
exclude  this  species  of  evidence,  except  upon  the  clearest 
grounds,  and  something  beyond  a  mere  irregularity." 
This  subject  is  further  dealt  with  in  the  section  dealing 
with  the  certificate.*® 

§  661  (678).  Notice  of  taking— Time.— Except  in  the 
case  of  ex  parte  depositions,  there  seems  to  be  unanimity 
between  the  state  laws  that  the  giving  of  notice  that  depo- 
sitions are  about  to  be  taken  is  an  absolute  essential  to  the 
ultimate  use  of  the  testimony  so  taken.*''  And  this  rule, 
with  the  few  exceptions  hereinafter  noted,  is  strictly  pur- 
sued, A  party  who  gives  notice  to  his  adversary  that  the 
depositions  of  a  named  witness  will  be  taken  at  a  given 
time  and  place  is  under  no  legal  obligation  to  appear  at 
the  place  and  time  stated  and  take  the  depositions.  If  the 
opposite  party,  after  complying  with  the  notice,  desires 
the  evidence  of  the  witness  for  himself,  he  must  on  his  own 

46  §  694,  post.  See,  also,  §  644,  Lessee  v.  Singery,  2  Har.  &  J.  (Md.) 
ante,  as  to  certificate  in  federal  courts.  455;  Faunee  v.  G-ray,  21  Pick.  (Mass.) 

47  Garnet  v.  Yoe,  17  Ala.  74;  Dun-  243;  Gordon  v.  Warfield,  74  Miss.  553, 
bar  V.  De  Groff,  1  Alaska,  25;  Grant  21  South.  151;  State  v.  Omaha  EI.  Co., 
Bros.     Construction     Co.     v.     United  75  Neb.  637,  106  N.  W.  979,  110  N. 
States,   13   Ariz.   388,   114  Pac.   955;  W.  874;  Deming  v.  Foster,  42  N.  H. 
Attwood  V.  Fricot,  17  Cal.  37,  76  Am.  165 ;    Wilson  v.   Cornell,   4  N.   J.   L. 
Dee.    567,    2    Morr.   Min.   Rep.    305;  117;   Bi;ooks  v.   Schultz,  3  Abb.   Pr., 
Jones    V.    Oarruthers,    1    Colo.    291;  N.  S.,  124;  Lattier  v.  Lattier,  5  Ohio, 
Wright   V.    Sparks,    127   Ga.    365,   56  538;  Gooday  v.  Corlies,  1  Strob.   (S. 
S.   E.  442;   Black  v.  Marsh,  31  Ind.  C.)  199;  F.  T.  Worth  etc.  Co.  t.  Hit- 
App.  53,  67  N.  E.  201;  Case  v.  Huey,  son  (Tex.  Civ.  App.),  46  S.  W.  915 
26  Kan.   553;   Starett  v.  Chesapeake  Ferguson  v.  Morrill,  Brayt.  (Vt.)  40 
«tc.  E.  Co.,  33  Ky.  Law  Bep.  309;' 110  TJnis  v.  Charlton,  12  Gratt.  (Va.)  484 
S.   W.   282;   Derigny  Succession,   128  Sika  v.  Chicago  etc.  B.  Co.,  21  Wis. 
La.    853,    55    South.    552;    Boreing's  370. 
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part  give  notice  to  his  adversary  as  required  by  the  law 
relating  to  the  taking  of  depositions.  He  may  not  cross- 
examine  a  witness  who  has  never  been  examined  in  chief, 
and  introduce  in  evidence  the  depositions  so  taken.*^  The 
objection  of  want  of  notice  is  a  personal  one.  It  has  been 
held  that  although  depositions  in  perpetual  memory  cannot 
be  used  against  persons  who  have  not  been  notified  that  the 
same  were  to  be  taken,  persons  who  have  been  duly  notified 
cannot  take  advantage  of  the  lack  of  notice  to  others  for 
the  purpose  of  suppressing  the  deposition  against  them- 
selves.*^ A  defendant  in  another  state  cannot  avail  him- 
self of  the  fact  of  other  defendants  not  having  received 
notice  in  order  to  have  his  subpoena  set  aside.  The  court 
will  not  "protect  any  alleged  rights  of  other  defendants 
who  may  be  trusted  to  take  care  of  themselves  at  the 
proper  time." ^"  Beyond  this,  however,  there  is  little  uni- 
formity in  the  statutes  of  the  different  states  respecting 
the  notice  of  the  taking  of  depositions.  In  some  instances, 
statutes  provide  that  a  reasonable  notice  must  be  given. 
In  such  case  the  reasonableness  depends  largely  on  the 
circumstances  of  the  ease.^^  More  frequently  they  pre- 
scribe the  length  of  time  of  the  required  notice  which  is 
often  made  to  depend  upon  the  distance  of  the  witnesses 
from  the  pla^e  of  trial.  It  is  a  principle,  very  generally 
recognized,  that  a  party  has  a  right  to  have  such  notice 
that  he  may  have  an  opportunity,  according  to  the  nature 
of  the  proceeding,  either  to  file  cross-interrogatories  or  to 
orally  cross-examine  the  witnesses  whose  depositions  are 
to  be  taken;  and  reasonable  opportunity  must  be  afforded 

48  Hosch  Lumber  Co.  v.  Weeks,  123  54  Kan.  747,  39  Pac.  701 ;   Miller  v. 
Ga.  336,  51  S.  B.  439.  Neff,  33  W.  Va.  197,  6  L.  E.  A.  715, 

49  Williams  V.  Smith,  29  R.  I.  562,  ^^  S-  ^-  ^^S.     As  to  the  stage  of  the 
T>  Atl    1093  cause  when  testimony  may  be  taken, 

see  Kibele  v.  Superior  Court  of  Kern 

60  In    re    Shawmut    Min.    Co.,    94       County,   17   Cal.   App.   720,   121   Pac. 

App.  Div.  156,  87  N.,  Y.  Supp.  1059.       412     (after  demurrer  and  before  an- 

51  Eyan  v.  People,  21  Colo.  119,  40       swer) ;  James  v.  Piggott,  70  W.  Va. 

Pac.  775;  Appeal  of  Harris,  58  Conn.       435,   74   S.   E.   667    (before  filing   of 

,492,  20  Atl.  617;  Evans  v.  Rothschild,      answer). 
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him  to  exercise  this  right.^^  The  full  time  prescribed  by 
the  statute  must  be  allowed;  and  the  general  rule  of  com- 
putation is  that  the  first  day  is  to  be  excluded  and  the  last 
included.®^  So,  the  deposition  cannot  be  taken  later  than 
the  prescribed  time,  without  notice  to  that  effect.^*  The 
taking  of  depositions  is  so  far  under  the  control  of  the 
court  that,  even  though  the  exact  statutory  notice  is  given, 


B2  Blair  v.  Bank  of  Tennessee,  11 
Humph.  (Tenn.)  84;  Stille  v.  Layton, 
2  Harr.  (Del.)  149;  Hartley  v.  Chi- 
dester,  36  Kan.  363,  13  Pac.  578. 
In  a  recent  New  York  ease  (Reed 
V.  Tenn,  138  App.  Div.  417,  122  N. 
T.  Supp.  938),  an  order  of  court  was 
made  on  condition  "that  the  defend- 
ants accept  five  days'  notice  by  mail 
of  the  time  and  place  of  taking  said 
depositions."  The  depositions  were  to 
be  taken  at  St.  Louis,  nearly  a  thou- 
sand miles  from  the  place  of  issue  of 
the  commission.  The  New  York  Code 
of  .Civil  Procedure,  section  899,  re- 
quires notice  of  the  time  and  place  of 
taking  a  deposition,  "specifying  the 
name  of  the  witness,"  with  other  re- 
quirements noted  in  the  section.  It 
then  provides:  "The  time  for  serving 
such  a  notice  must  be,  at  lea,st,  five 
judicial  days  before  the  deposition  is 
taken;  and  one  judicial  day,  in  ad- 
dition, for  each  fifty  miles,  by  the 
usual  route  of  travel,  between  the  resi- 
dence of  the  attorney  for  the  adverse 
party,  and  the  place  where  the  deposi- 
tion is  to  be  taken."  The  court  in 
modifying  the  order  said:  "This  is  an 
imperative  requirement  of  the  statute. 
St.  Louis  is  distant  eight  hundred 
miles  from  Rochester,  so  that  the  de- 
fendants are  entitled  to  twenty-one 
days'  notice  of  the  time  and  place 
of  taking  the  deposition,  instead  of 
five  days,  as  specified  in  tlie  order. 
This  is  a  wholesome  provision- '  of  the 
statute,  and  still  further  emphasizes 
the  proposition  that,  where  a  party  to 


an  action  obtains  an  open  commission 
or  one  on  oral  questions,  it  is  in  the 
nature  of  a  favor  to  him,  and  the 
rights  of  his  adversary  must  be  care- 
fully guarded;  and  whatever  reason- 
able expenses  are  incurred  by  reason 
of  this  favor  must  be  assured  to  him. 
....  In  any  event,  the  court  ex- 
ceeded its  discretion;  for  limiting  the 
time  to  attend  the  taking  of  deposi- 
tions in  three  important  actions  to  five 
days,  with  a  hearing  eight  hundred 
miles  from  the  place  of  trial,  is  too 
great  a  lessening  of  the  prescribed 
time.  The  legislature  has  fixed  the 
time  for  the  notice,  and  that  should  be 
adhered  to."  As  to  requiring  deposi- 
tions to  be  taken  upon  interrogatories, 
see  Kington  Coal  Co.  v.  Aaron,  147 
Ky.  480,  144  S.  W.  371.  When 
deposition  taken  without  notice,  see 
Shallow  v.  Eoux   (Me.),  84  Atl.  999. 

53  Gooday  v.  Corlies,  1  Strob.  (S. 
C.)  199;  Arnold  v.  Nye,  23  Mich.  286; 
Masters  v.  Warren,  27  Conn.  293; 
Fant  V.  Miller,  17  Gratt.  (Va.)  187; 
Collins  V.  Eichart,  14  Bush  (Ky.), 
621;  Hartley  v.  Chidester,  36  Kan. 
363,   13   Pac.   578. 

54  Dawson  v.  Dawson,  26  Neb.  16, 
42  N.  W.  744;  Peterson  v.  Albach,  51 
Kan.  150,  32  Pac.  917;  Bennett  v. 
Bennett,  37  W.  Va.  396,  38  Am.  St. 
Eep.  47,  16  S.  E.  638.  See,  also,  Mix 
V.  Baldwin,  156  111.  313,  40  N.  E. 
959;  Bayne  v.  Greiner's  Estate,  118 
Minn.  350,  136  N.  W.  1041  (after 
appeal  from  probate  court). 


I  661  (678)       THE  LAW  OP  EVIDENCE  IN  CIVIL  CASES.  86 

the  court  may  by  order  grant  indulgence  to  the  party  on 
whom  the  notice  is  served,  if  the  circumstances  are  such 
that  he  cannot  act  upon  the  notice.'^  Where  the  statute' 
does  not  in  terms  make  the  length  of  time  of  the  notice 
dependent  upon  the  number  of  miles  or  fix  a  different  time, 
the  court  will  inquire  whether  the  adverse  party  could,  by 
using  the  ordinary  modes  of  travel,  be  present  and  pro- 
cure the  attendance  of  his  counsel ;  and,  in  determining  this 
question,  the  court  will  take  notice  of  the  usual  routes  of 
travel.^^  So  in  determining  this  question  and  also  the  one 
whether  the  notice  is  reasonable,  the  circumstances  of  the 
particular  case  must  be  considered.^^  In  a  case  arising  in 
Connecticut  between  subjects  of  the  Chinese  Empire,  under 
a  statute  requiring  "reasonable  notice,"  a  notice  was 
served  on  the  sixteenth  day  of  March  to  take  depositions 
in  Shanghai  on  the  17th  of  May  following;  the  notice  was 
held  insufficient.  In  determining  whether  the  notice  was 
reasonable,  the  court  held  that,  although  there  was  a  suffi- 
cient number  of  days  for  taking  the  journey,  this  was  only 
one  of  many  considerations  which  might  properly  be  taken 
into  account;  that  it  was  proper,  among  other  things,  to 
take  into  consideration  the  fact  that  the  claim  was  a  large 
one  growing  out  of  remote  transactions,  and  that  it  might 
be  difficult  to  find  an  attorney  who  could  conduct  the  cross- 
examination.  It  was  also  held  that  the  question  of  reason- 
able notice  is  so  allied  to  the  rules  respecting  the  admission 
and  rejection  of  testimony  that  it  can  be  reviewed  in  a 
court  of  error.^^  There  are,  indeed,  very  few  exceptions 
to  the  rule  of  notice.     In  an  old  federal  case  we  find  the 

55  Toulman  v.  Swain,  47  Mich.  82,  Am.  Dec.  567,  2  Morr.  Min.  Eep.  305; 
19  N.  W.  117.  The  court  may  at  the  Harris  v.  Brown,  63  Me.  51;  Green  v. 
trial  order  depositions  to  be  taken  at  Tally,  39  S.  C.  338,  17  S.  E.  779; 
a  fixed  time,  and  the  order  serves  as  Trevelyan  v.  Lofft,  83  Va.  141,  1  8.  E. 
notice:  State  v.  Mosher,  128  Iowa,  901;  Stephens  v.  Thompson,  28  Vt. 
82,  5  Ann.  Gas.  984,  103  N.  W.  105.  77. 

56  Hipes  V.  Cochran,  13  Ind.  175;  68  Sing  Cheong  Co.  v.  Yung  Wing, 
Carlisle  v.  Tuttle,  30  Ala.  613;  Man-  59  Conn.  535,  22  Atl.  289;  McCall  v. 
ning  V.  Gasharie,  27  Ind.  399.  .Tacobaon,  139  Mich.  455,   102  N.  W. 

87  Attwood  V.  Fricot,  17  Cal.  37,  76      969.     See  §§  639,  640,  ante. 
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court  said  in  reply  to  an  objection  of  want  of  notice:  "It 
was  an  ex  parte  commission,  in  which  the  defendants,  after 
being  duly  notified,  failed  to  join,  by  filing  cross-interrog- 
atories. In  taking  depositions  under  a  commission,  notice 
of  the  time  and  place  of  executing  the  commission  is  requi- 
site, where  the  commission  is  a  joint  one.  But  when  it  is 
not  joint,  but  ex  parte,  notice  is  not  required.  "^^  Although 
the  opposite  party  resides  in  the  place  where  the  deposi- 
tions are  to  be  taken,  he  is  not  entitled  to  be  informed  of 
the  time  when  and  the  plaise  where  the  depositions  will  be 
taken,  if  interrogatories  are  attached  to  the  commission, 
and  have  been  communicated  to  him,  and  an  opportunity 
afforded  him  to  cross  the  same.®*  The  notice  should 
specify  clearly  the  time  of  taking  the  deposition.®'  It  is  a 
common  practice  for  the  notice  to  state  that  the  deposition 
will  be  taken  at  a  time  and  place  stated  and  continued  from 
time  to  time  until  completed.  In  such  case,  the  hearing 
may  be  adjourned  from  time  to  time  until  the  deposition 
is  finished.  So  long  as  the  notice  is  specific,  it  makes  no 
difference  as  to  the  time  mentioned  being  consecutive 
days.®^  It  is  to  be  noted,  however,  that  these  are  adjourn- 
ments made  while  the  taking  of  the  depositions  has  been 
commenced  and  is  in  progress.     A  mere  adjournment  can- 

59  Merrill  v.  Dawson,  Hempst.  563,  State  Bank,  12  N.  C.  483;  Miller  v. 
Fed.   Gas.   No.   9469.  Truman,  14  Vt.  138. 

60  De  Renzes  v.  His  Wife,  115  La.  62  Kelly  v.   Martin,   53   Kan.   380, 
675,  5  Ann.  Gas.  893,  39  South.  805.,  36  Pac.  705 ;  McGinley  v.  McLaughlin, 
2  L.  E.  A.,  N.   S.,  1089.     See,  also,  2    B.    Mon.    (Ky.)    302;    Thomas    v. 
Parker  v.  Sedgwick,  5  Md.  281.     Nor  Davis,  7  B.  Mon.   (Ky.)   227;   Moore 
is  notice  to  the  adverse  party  of  the  v.  Humphreys,  2  J.  J.  Marsh.   (Ky.) 
time  and  place  of  taking  depositions  54;  Harris  v.  Peterson,  4  N.  C.  358 
necessary   where   interrogatories  have  Kennedy  v.   Alexander,   2   N.   C.   25 
been  filed  and  he  has  received  notice  of  Sweitzer  v.  Meese,  6  Binn.  (Pa.)  500 
an   application   for   the    commission:  Phillipi  v.  Bowen,  2  Pa.  20;  J.  I.  Case 
O'Neil  V.  Henderson,  15  Ark.  235,  60  Threshing   Mach.   Go.   v.   Pederson,   6 
Ara.  Dec.  568.  S.  D.   140,  60  N.  W.   747;    Smith  v. 

61  Harris  v.  Hill,  7  Ark.  452,  46  Cocke,  1  Overt.  (Tenn.)  296;  Kinche- 
Am.  Dec.  295;  Lewis  v.  Fish,  40  111.  loe  v.  Kincheloe,  11  Leigh  (Va.),  393; 
App.  372;  Doane  v.  Farrow,  9  Mart.  Weeks,  Dep.  288.  Seg,  also,  §  696, 
(La.)    222;    Front   Rank   etc.    Co.   v.  post. 

Jeftevs,   79  Mo.  App.  174;   Bedell  v. 
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not  supply  the  place  of  a  statutory  notice.  So  that  an  ad- 
journment before  the  taking  of  the  deposition  has  begun  is 
not  warranted  by  the  original  notice  setting  a  day  for  tak- 
ing it.  A  defendant  in  a  New  Jersey  suit  gave  notice  of 
taking  depositions  at  Rockford,  Illinois,  on  April  27,  1871. 
The  complainant  appeared  by  an  agent  and  counsel.  The 
commissioner,  for  his  own  convenience,  adjourned  the  tak- 
ing testimony  to  May  2d,  at  which  time  the  complainant 
appeared  as  before,  when  the  commissioner  again  ad- 
journed proceedings  until  May  19th,  for  the  same  reason. 
At  neither  of  these  meetings  was  any  witness  examined; 
nor  did  the  complainant  consent  to  the  adjournment. 
After  the  last  adjournment,  the  agent  of  the  complainant, 
who  was  from  New  Jersey,  returned  home,  and  did  not, 
nor  did  complainant's  counsel,  again  attend  before  the 
commissioner.  One  witness  was  examined  on  the  19th,  one 
on  the  20th,  one  on  the  22d,  and  one  on  the  23d  of  May,  and 
one  on  the  20th  of  June.  On  motion  to  suppress,  the  chan- 
cellor said:  "The  statute  provides  for  no  such  adjourn- 
ment, and  the  power  of  keeping  a  party  or  his  counsel  one 
thousand  miles  from  home  for  fifty  days  to  attend  adjourn- 
ment of  a  commissioner  at  his  pleasure,  under  the  penalty 
of  abandoning  his  case  to  strangers,  is  too  oppressive  to  be 

upheld  without  clear  authority This  statute  creates 

a  new  power,  contrary  to  the  settled  practice,  and  should, 
therefore,  be  strictly  construed  and  strictly  complied  with. 
In  case  of  commissions,  strict  compliance  has  always  been 
required I  think,  both  upon  principle  and  as  a  mat- 
ter of  expediency,  it  must  be  held  that  such  commissioner 
has  no  power  to  adjourn,  but  only  to  continue  the  exami- 
nation when  once  commenced,  from  day  to  day,  while  act- 
ually proceeding  with  the  examination  of  witnesses.®^  I 
am  of  opinion  that  the  depositions  must  be  suppressed." 
If  the  statute  provides  that  the  notice  shall  be  a  due  notice 
or  such  as  is  reasonable,  much  will  be  left  to  the  discretion 
of  the  court,  but  one  which  requires  exertions  much  beyond 

63  Parker  v.  Hayes,  23  N.  J.  Eq.   186, 
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the  usual  mode  of  traveling  is  not  a  compliance  with  the 
statute.®*  When  the  notice  is  indefinite  as  to  the  day  on 
which  the  deposition  is  to  be  taken,  or  mentions  a  number 
of  different  days  in  such  manner  that  the  adverse  party 
is  not  specifically  notified  of  the  time,  it  is  insufficient.^^ 


§  662  (679).    Same — Names  of  witnesses,  officer,  etc. — 

The  notice  is  often  required  by  the  statute  to  state  the 
place  of  taking  the  deposition,  the  names  of  the  witnesses 
and  the  name  of  the  person  or  officer  before  whom  the  dep- 
osition is  to  be  taken,  and  in  such  case,  these  requirements 
of  the  statute  must  be  complied  with.^^  In  construing  a 
statute  calling  for  these  particulars  the  courts  have  said 
that  the  letter  and  spirit  of  the  statute  require  that  the 
name  of  the  witness  whose  deposition  is  desired  should  be 
inserted  in  the  notice.  Any  other  construction  of  the  stat- 
ute would,  moreover,  place  the  opposite  party  in  a  very 


64  Harris  v.  Brown,  63  Me.  51; 
Shropshire  v.  Dickinson,  2  A.  K. 
Marsh.  (Ky.)  20;  Water's  Heirs  v. 
Harrison,  4  Bibb  (Ky.),  87;  Kincaid 
V.  Kincaid,  1  J.  J.  Marsh.  (Ky.)  100. 
Five  days'  notice,  where  the  distance 
was  eighty -three  miles,  was  held  prima 
facie  reasonable:  Dean  v.  Tygert,  1 
A.  K.  Marsh.  (Ky.)  172.  One  day's 
notice,  where  the  distance  was  two 
miles,  held  reasonable:  McGinley  v. 
McLaughlin,  2  B.  Men.  (Ky.)  302. 
Ten  days'  notice,  where  the  distance 
was  one  hundred  and  sixty-six  miles, 
was  held  good:  Harris  v.  Brown,  63 
Me.  51. 

65  Beardon  v.  Farrington,  7  Ark. 
364 ;  Caldwell  v.  MeVicor,  9  Ark.  418 ; 
Jordan  v.  Hazard,  10  Ala.  225. 

66  Names  of  witnesses:  Minot  v. 
Bridgewater,  15  Mass.  492;  Pilmer 
V.  Bank,  16  Iowa,  321;  Thompson 
V.  Fairbanks,  75  Vt.  361,  104  Am. 
St.  E«p.  899,  56  Atl.  11;  In  re 
Wogan  (Mo.),  77..  S.  W.  490; 
Hartman  v.  Thompson,  104  Md.  389, 


118  Am.  &t.  Rep.  422,  10  Ann. 
Gas.  92,  65  Atl.  118;  Boberts  v. 
Powell,  ,210  Pa.  594,  60  Atl.  258; 
Harlan  v.  Biehmond,  108  Iowa,  161, 
78  N.  W.  809 ;  Miller  v.  Frey,  49  Neb. 
472,  68  N.  W.  630;  Ashe  v.  Beaaley, 
6,  N.  D.  191,  69  N.  W.  188;  Flower 
V.  Downs,  12  Bob.  (La.)  101;  Patter- 
son V.  Wabash  etc.  B.  Co.,  54  Mich. 
91,  19  N.  W,  761;  Bobertson  v; 
Campbell,  1  Overt.  (Tenn.)  172; 
Fidelity  etc.  Assn.  v.  Harris  (Tex. 
Civ.  App.),  40  S.  W.  341;  Donaldson 
V.  Winningham,  54  Wash.  19,  102  Pac. 
879.  But  if  the  notice  states  that  the 
names  of  the  witnesses  are  not  known, 
they  may  still  be  examined  under  the 
notice,  if  properly  identified:  Hemen- 
way  V.  Knudson,  73  Hun,  227,.  25  N. 
Y.  Supp.  1018 ;  Wade,  Notice,  §  1227. 
Names  of  officers:  Clough  v.  Bowman, 
15  N.  H.  504;  Carmalt  v.  Post,  8 
Watts  (Pa.),  406;  Chase  v.  Watson, 
75  Vt.  385,  56  Atl.  10.  See,  also. 
Park  v.  Zellars  (Ga.),  77  S.  E.  922. 
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embarrassing  position,  he  being  unable  to  ascertain,  down 
to  tbe  moment  the  witness  was  sworn  before  the  notary, 
what  witness  he  must  prepare  himself,  or  advise  his  assist- 
ant counsel,  to  meet.  The  party  who  desires  to  take  dep- 
ositions can  always  ascertain  what  witness  it  is  necessary 
for  him  to  examine.  There  is  therefore  no  reason  why  he 
should  not  be  required,  in  the  interests  of  fair  play,  to  dis- 
close to  his  antagonist  in  advance  the  names  of  the  wit- 
nesses who  will  be  sworn  at  the  specified  time  and  place.^'' 
The  notice,  however,  need  not  state  the  nature  or  kind  of 
the  testimony  proposed  to  be  taken."*  Under  other  stat- 
utes or  rules  of  procedure,  the  names  of  the  witnesses  or 
of  the  officer  need  not  he  stated.  Even  where  the  statute 
prescribes  these  requisites,  and  requires  that  the  time  and 
place  of  taking  the  deposition  and  the  names  of  the  wit- 
nesses shall  be  stated,  slight  mistakes,  not  likely  to  mislead 
the  other  party,  do  not  vitiate  the  notice."® 


8T  Ashe  V.  Beasley,  supra;  Donald- 
son V.  Winninghain,  supra;  Minot  v. 
Bridgewater,  supra;  Patterson  v. 
Wabash  etc.  E.  Co.,  supra.  In  the 
case  first  cited  the  court  said:  "Our 
statute  contemplates  that  the  adverse 
party  shall  have  such  notice  as  will  en- 
able him  to  reach  the  place  desig- 
nated, and  prepare  for  the  examina- 
tion. Section  5289,  Comp.  Laws.  It 
is  idle  to  expect  him  to  prepare  for 
the  examination  if  he  has  no  means 
of  discovering  what  witnesses  will  be 
examined.  And  it  is  too  clear  to  ad- 
mit of  countervailing  argument  that, 
if  the  doctrine  is  once  enunciated  that 
the  name  of  the  witness  examined 
need  not  be  stated  in  the  notice, 
which  contains  at  least  one  name,  it 
will  follow  that  the  notice  need  not 
contain  any  name  whatsoever.  We  be- 
lieve our  statute  contemplates  the  giv- 
ing of  a  notice  which  shall  fully  ap- 
prise the  attorney  for  the  opposite 
party  as  to  the  particular  witnesses 
to  be  examined,  to  the  end  that  he 


may  determine  whether  it  is  necessary 
for  him  to  be  present  at  such  examina- 
tion, or  to  employ  local  counsel  for 
that  purpose,  and  to  afford  him  op- 
portunity for  preparation  to  subject 
the  witnesses  to  the  test  of  cross-ex- 
amination." 

68  McPhelemy  v.  MePhelemy,  78 
Conn.  180,  61  Atl.  477. 

69  Rand  v.  Dodge,  17  N.  H.  343 
(mistake  as  to  day  of  week  held  im- 
material where  rest  of  the  date  was 
correct).  Slight  mistake  in  name  of 
commissioner  is  not  fatal:  Friend  v. 
Thompson,  Wright  (Ohio),  636; 
County  of  Greene  v.  Bledsoe,  12  111. 
267;  Kellum  v.  Smith,  89  Pa.  241. 
Misplacement  of  names,  so  obvious  as 
not  to  mislead:  Eastman  v.  Bennett, 
6  Wis.  232.  Similar  uuprejudicial  er- 
rors in  the  description  of  witnesses: 
Blackett  v.  Laimbeer,  1  Sand.  Ch. 
(N.  Y.)  366.  Error  as  to  name  of 
the  court,  being  well  known  to  counsel, 
is  not  fatal:  Matthews  v.  Dare,  20  Md. 
248;   Pape  v.  Wright,  116  Ind.  502, 
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§  663  (680).  Notice— By  and  on  whom  served.— The 
differences  of  the  state  provisions  on  the  suhject  extend 
as  to  the  giving  of  the  notice  both  with  regard  to  the  giver 
of  the  notice  and  the  persons  on  whom  it  should  be  served. 
Where  the  deposition  is  to  be  taken  nnder  a  commission,  the 
usual  course  is  for  the  commissioner  to  give  notice  of  the 
time  when  and  the  place  where  the  commission  will  be  exe- 
cuted. In  a  Maryland  ease,  the  court  said  they  had  met 
with  no  case  where  a  notice  of  this  sort,  coming  from  an 
attorney,  without  any  evidence  of  its  being  authorized  or 
sanctioned  by  the  commissioners,  had  been  deemed  avail- 
able. "It  is  very  certain  that  neither  a  party  nor  his  at- 
torney has  authority  to  fix  the  time  and  place,  so  as  to 
make  it  binding  upon  the  opposite  party,  or  upon  the  com- 
missioners; for  this  right,  from  the  language  of  the  com- 
mission, as  well  as  the  nature  of  the  duty  which  the 
commissioners  are  to  perform,  must  be  in  them.  And  there- 
fore any  notice  which  does  not  come  from  them,  or  is  not 
given  with  their  consent  and  approbation,  can  have  no 
binding  effect  upon  the  party  on  whom  it  is  served. ' ' ''" 
Where  the  deposition  is  to  be  taken  without  a  commission, 
the  statutes  vary  as  to  the  person  to  give  it  and  they  must 
be  consulted;  but,  as  a  rule,  it  will  be  found  that  so  long 
as  the  party  to  be  affected  receives  timely  and  sufficient 
notice,  it  will  be  sustained.  The  most  usual  provision  is 
that  of  notice  by  the  party  or  his  attorney.  In  a  Wisconsin 
case  it  was  held  that  notice  given  by  the  justice  taking  the 
deposition  was  bad,  that  it  should  have  been  by  the  party, 
but  that  was  on  account  of  their  special  legislation  on  the 

19  N.  E.  459    (where  the  full  name  of  signatures  to  deposition,  when  not  mis- 

the  witness  was  not  given,  the  notice  leading,    not    fatal).     Idem    sonans: 

heiug   served   without   objection  then  Western  Union  Tel.  Co.  v.  Drake,  14 

made)  ;  Sloan  v.  Hunter,  56  S.  C.  385,  Tex.   CSv.   App.   601,   38   S.   W.   632 ; 

76  Am.   St.  Bep.   551,  34  S.  B.   658,  Miller  v.  Frey,  49  Neb.  472,  68  N.  W. 

879     (slight    misspelling   of   notary's  630;   Harlan  v.  Eiehmond,  108  Iowa, 

name) ;     Galveston     etc.     E.     Co.     v.  161,  78  N.  W.  809.     See  §  670,  post. 

Morris,   94   Tex.   473,   61   S:   W.   709  70  Parker  v.  Sedwick,  5  Md.  281. 
(difference   in   names   in   notice   and 


§  663   (680)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES. 


92 


subject/^  The  statutes  often  prescribe  that  service  of  the 
notice  may  be  made  either  upon  the  party  or  his  attorney. 
When  service  upon  parties  is  relied  on,  the  service  should 
be  upon  all  adverse  parties,  for  the  deposition  cannot  be 
used  against  those  not  notified  of  the  taking.'^-  But  it 
has  been  held  that,  if  the  action  is  against  copartners,  ser- 
vice of  the  notice  on  one  partner  is  sufficient.''*  Where 
notice  is  served  upon  the  attorney,  it  should  be  upon  the 
attorney  of  record,  or  at  least  upon  one  who  has  acted  as 
attorney  in  the  cause;'*  and  where  an  attorney  has  with- 


71  King  V.  Ritchie,  Ig  Wis.  554,  in 
which  the  subject  of  notice  iy  and  to 
is  discussed,  in  addition  to  the  special 
act  referred  to.  For  other  modes, 
see  Ryan  v.  People,  21  Colo.  119,  40 
Pac.  775  (depositions  in  criminal 
cases)  ;  Silver  Creek  Bank  v.  Brown- 
ing, 16  Abb.  Pr.  (N.  Y.)  272  (order 
by  a  judge  requiring  adverse  party  to 
attend  examination  of  witness  under 
code  procedure) ;  Fitta  v.  Whitney,  32 
Vt.  589  (statute  requiring  "personal 
notice  by  magistrate"  interpreted  by 
Eedfield,  C.  J.,  as  viva  voce  notice  in 
the  presence  and  hearing  of  the  ad- 
verse party). 

T2  Clap  V.  Lookwood,  Kirby 
(Conn.),  100;  MeConnell  v.  Stettinius, 
2  Gilm.  (111.)  707;  Black  v.  IVEafsh, 
31  Ind.  App.  53,  67  N.  E.  201;  Work- 
ing V.  Garn,  148  Ind.  546,  47  N.  E. 
951.  Statutes  requiring  service  on 
the  party  must  be  complied  with; 
Brown  v.  Ford,  52  Me.  479.  The 
same  is  true  if  the  statute  requires 
service  on  the  attorney:  GriflSth  v. 
Gruner,  47  Gal.  644.  Service  on  the 
husband,  even  if  he  appears,  does  not 
bind  the  wife  who  is  a  party  and  not 
served  with  notice :  Danf orth  v.  Ban- 
gor, 85  Me.  423,  27  Atl.  208.  Notice 
on  principal  legatee,  there  being  no 
attorney,  held  good:  In  re  Jones'  Es- 
tate, 130  Iowa,  177,  106  N.  W.  610, 
For  an  interesting  discussion  on  this 


subject,  see  Ex  parte  Canada,  151  Mo. 
App.  704,  132  S.  W.  754,  where  three 
out  of  four  defendants  received  notice 
and  the  fourth,  his  subpoena  before 
his  notice.  In  Vermont  the  rule  was 
adopted  that  in  case  of  a  number  of 
plaintiffs  or  defendants,  notice  to  one 
plaiutiff  or  defendant,  who  is  a  real 
party  or  apparently  such,  is  prima 
facie  suflScient ,  leaving  it  to  the  court 
to  decide  whether  the  party  giving  the 
notice  acted  in  good  faith  in  select- 
ing the  one  to  be  notified,  and  whether 
the  relations  of  the  parties  are  such 
that  the  notice  affords  a  reasonable 
protection  to  the  interests  of  all: 
Spaulding  v.  Ludlow  Woolen  Mill,  36 
Vt.  150.  In  New  Hampshire,  the  law 
specially  provided  that  notice  be  de- 
livered "to  the  adverse  party  or  one 
of  them,  or  left  at  his  usual  place  of 
abode":  Ellis  v.  Lull,  45  N.  H.  419. 
In  Maine,  it  was  similar:  Chase  v. 
Hathorn,  61  M^.  505.  In  Tennessee 
the  Vermont  rule  is  embodied  in  the 
code:  Thompson  v.  Commercial  Bank, 
3  Cold.  (Tenn.)  46.  As  to  service 
on  local  agent  of  foreign  corporation, 
see  Missouri  K.  &  T.  K.  Co.  v.  Good- 
rich (Tex.  Civ.  App.),  149  8.  W.  1176. 

73  Cox  V.  Cox,  2  Port.   (Ala.)   533. 

74  Brown  v.  Ford,  52  Me.  479.  But 
information  that  an  attorney  had 
withdrawn  from  the  action  does  not 
invalidate  a  notice  served  while  such 
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drawn  from  a  case  and  is  no  longer  attorney  of  record, 
service  on  him  is  clearly  badJ^  So  it  lias  been  held  that 
service  of  a  notice  on  a  station  agent  of  a  railway  company 
who  had  no  authority  in  the  matter  in  question  is  not  a 
legal  or  sufficient  notice.'^*'  Statutes  generally  provide  by 
what  persons  and  in  what  manner  the  notice  may  be  served, 
and  in  some  states  it  must  be  by  persons  authorized  to 
serve  process  and  in  some  jurisdictions  it  may  be  by  pub- 
lication. Ordinarily,  service  is  made  on  the  attorneys,  and 
their  admission  of  service  is  obtained."  But  whether  the 
service  is  on  an  attorney  at  law,  an  attorney  in  fact  or 
agent,  the  fact  of  the  authority  or  agency  must  be  estab- 
lished. The  court  will  look  at  the  varying  circumstances 
of  each  case  where  challenged,  whether  the  service  is  by 
acceptance  by  an  attorney  or  upon  an  alleged  agent.''* 
Testimony  of  a  witness,  taken  by  interrogatories,  is  not 
admissible  in  evidence  unless  it  appears  that  the  party 
suing  out  the  commission  gave  to  the  opposite  party  or  his 
counsel,  in  the  manner  prescribed  by  law,  notice  of  the 
intention  to  take  the  testimony  of  such  witness,  or  such 
notice  is  waived.  When  a  party  to  a  case  dies,  and  his 
legal  representative  has  not  been  made  a  party,  notice  of 

person    remains    attorney    of    record:  Poe  v.  Domic,  54  Mo.   119;  Diedrich 

Herrin  v.  Libbey,  36  Me.  350.     Ser-  v.  Diedrich,   68  Neb.   534,   94  N.  W. 

vice  on  attorneys,  not  of  record,  but  536;  Graves  v.  Ticknor,  6  N.  H.  537; 

who  had  appeared  and  conducted"  the  Savage  v.  Rice,  1  N.  C.  19;  Newman 

case,  is  good :  King  v.  Eitchie,  18  Wis.  v.  Dodson,  61  Tex.  91 ;  Marcy  v.  Mer- 

554.     See,  also,  T.  B.  King  &Co.  v.  rifield,  52  Vt.  606.     In  Masfachusetts 

C.  W.  Hancock  &  Sons   (Va.),  77  S.  service  by  party  held  void:  O'Connell 

E.  510.  V.  Dow,  182  Mass.  541,  66  N.  E.  788. 

75  King  V.  Eitchie,  18  Wis.  554.  78  Johnston  v.  Ashley,  7  Ark.  470; 

76  Atchison  etc.  Ey.  Co.  v.  Sage,  49  Walker  v.  Abbey,  77  Iowa,  702,  42 
Kan.  524,  31  Pac.  140.  N.  W.  519;   Brown  v.  Eord,  52  Me. 

77  Reese  v.  Beck,  24  Ala.  651;  479;  Smith  v.  Bowditeh,  7  Pick. 
Bailey  v.  Wright,  24  Ark.  73;  Griffith  (Mass.)  137.  See,  also,  for  cases  of 
V.  Gruner,  47  Gal.  644;  Railey  v.  insufficient  notice,  Atchison  etc.  E.  Co. 
Eailey,  23  Ky.  Law  Rep.  1891,  66  v.  Meek,  49  Neb.  295,  68  N.  W.  509; 
S.  W.  414;  Pettis'  v.  Smith,  2  A.  K.  Bauman  v.  Zinn,  3  Yeates  (Pa.),  157; 
Marsh.  (Ky.)  194;  Doane  v.  Farrow,  Chapman  v.  Chapman,  4  Hen.  &  M. 
9  Mart.   (La.)   222;  Herrin  v.  Libby,  (Va.)  426. 

36  Me.  350;  Foy  v.  Foy,  25  Miss.  207; 
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the  intention  to  sue  out  the  commission  to  take  the  testi- 
mony of  a  witness,  served  upon  counsel  who  represented 
the  deceased  party  in  his  lifetime,  will  not  be  sufficient  to 
authorize  the  answers  to  the  interrogatories  to  be  read  in 
evidence  upon  the  trial  of  the  case,  after  the  legal  repre- 
sentative has  been  made  a  party.  The  notice  required  by 
law  must  be  given  to  the  person  who  is  a  party  at  the  time 
that  the  commission  was  sued  out,  or  to  the  counsel  rep- 
resenting him  as  a  party  in  the  case.'^"  Other  statutes  pro- 
vide for  personal  service  on  the  party,  in  which  case,  of 
course,  compliance  with  their  requirements  is  not  satisfied 
by  service  on  the  attorney  of  record.*"  In  a  West  Vir- 
ginia case,*^  when  service  had  been  on  the  attorney,  Pof- 
fenbarger,  J.,  said:  "The  departure,  attempted  here,  would 
be  not  only  inconvenient,  and  a  source  of  annoyance,  to 
counsel,  but  dangerous  to  litigants.  Though  there  is  a  dis- 
tinction between  a  notice  to  take  depositions  and  process 
commencing  a  suit,  the  law  as  indicated,  out  of  regard  for 
safety  to  the  interests  of  parties,  provides  that  such  notice 
shall  be  served  on  them  and  not  on  their  attorneys,  and  it 
is  deemed  to  be  safer  and  better  to  adhere  to  the  statutory 
rule,  when  it  has  not  been -dispensed  with  by  agreement  or 
conduct  amounting  to  an  estoppel.  "^^ 

§  664  (681).  Same— Place  of  taking.— As  a  rule,  the 
statutes  provide  that  the  notice  shall  contain  the  place 
where  the  deposition  is  to  be  taken.  The  notice  should  so 
state  or  describe  the  place  of  taking  the  deposition  that  the 

79  Wright  V.  Sparks,  127  Ga.  365,  Bibb  (Ky.),  49;  Cahill  v.  Pintong,  4 
56  S.  E.  442.  Muuf.  (Va.)  371. 

80  MeEwen  v.  Morgan,  1  Stew.  82  As  to  non-neeessity  of  fresh  no- 
(Ala.)  190;  Arnold  v.  Kenshaw,  11  tice  in  case  of  change  of  venue,  see 
N.  J.  L.  317.  Grant  Bros.  etc.  Co.  v.  United  States, 

81  Webb  V.  Bitter,  60  W.  Va.  193,  13  Ariz.  388,  114  Pac.  955.  As  to 
54  S.  E.  484,  citing  Buddicum  v.  Kirk,  ratification  by  party,  see  Snyder  v. 
3  Cranch  (U.  S.),  293,  2  L.  Ed.  444;  Wilt,  15  Pa.  59.  As  to  service  before 
Cunningham  v.  Jordan,  1  Pa.  442;  appearance  entered,  see  Gilpin  v. 
Hunt  V.  Crane,  33  Miss.  669,  69  Am.  Semple,  1  Ball.  (Pa.)  251,  1  L.  Ed. 
Dee.    381;    Williams    v.    Gilchrist,    3  123. 
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adverse  party  or  Ms  attorney  can,  by  the  use  of  reasonable 
diligence,  attend  and  be  present  at  the  examination.** 
There  is  no  general  rule  as  to  the  mode  in  which  the  place 
is  to  be  designated,  but  it  unquestionably  should  be  so  put 
that  a  party  of  intelligence  can  find  it  without  difficulty. 
There  have  been  accepted  at  times  very  vague  descriptions 
as  sufficient.  In  a  North  Carolina  case,**  the  notice  merely 
contained  an  intimation  that,  the  deposition  would  be  taken 
* '  at  the  house  of  William  Perry. ' '  The  learned  Chief  Jus- 
tice Pearson  said:  "We  are  to  take  it,  that  William  Perry 
was  a  man  of  ordinary  notoriety,  and  the  defendant  could 
have  found  the  way  to  his  house,  in  the  same  manner  that 
he  could  to  the  'store  of  AB,'  or  'the  mill  of  C  D.'  The 
house  where  a  certain  individual  lives  is  a  description  suf- 
ficiently definite  to  identify  the  place.  The  tract  of  land 
'  on  which  A  B  now  lives, '  is  a  sufficient  description  of  the 
premises  in  a  lease  for  years,  or  a  deed  conveying  the  fee 
simple;  and,  on  the  same  principle,  it  must  be  held  to  in- 
dicate, with  reasonable  certainty,  the  place  at  which  a  dep- 
osition is  to  be  taken."  With  all  respect  we  think  the 
decision  bad,  and  not  sustained  by  the  reasoning.  Ever, 
where  the  county  was  added,  Tilghman,  C.  J.,  said:*®  "But 
it  appears  to  me  that  the  bare  mention  of  the  county  is  too 
loose  a  description  of  place.  If  the  township  had  been 
mentioned,  or  any  place  of  notoriety  in  the  neighborhood 
of  which  the  house  was  where  the  deposition  was  to  be 
taken,  it  might  have  done.  As  the  taking  of  depositions 
is  a  great  accommodation  to  the  party  whose  witnesses 
are  examined,  it  may  reasonably  be  insisted  on,  that  he 
should  give  such  notice,  as  may  enable  his  adversary  to 

83  Harris  v.   Hill,   7   Ark.   452,   46  503;   Kingsbury  v.   Smitli,  13   N.   H. 

Am.  Dec.  295;   Rodman  v.  Kelly,  13  109;   Alston  v.  Taylor,  1   Hayw.    (N. 

Ind.  377;  McClintoek  v.  Crick,  4  Iowa,  C.)   381;  Hunter  v.  Fulcher,  5  Band. 

453;   Crozier  v.  Gano,  1  Bibb   (Ky.),  (Va.)   126,  16  Am.  Dec.  738;  Knode 

257;    Thibodeaux  v.   Thibodeaux,  112  v.  Williamson,  17  Wall.  (TJ.  S.)  586, 

La.    906,    36    South.    800;    Collins   v.  21  L.  Ed.  670. 

Elliott,  1  Har.  &  J.  (Md.)   1;  Young  84  Owens  v.  Kinsey,  51  N.  C.  38. 

v.  Mackall,  3  Md.  Ch.  398;  Ex  parte  85  Sheeler  v.  Speer,  3  Binn.   (Pa.) 

Green,  126  Mo.  App.  309,  103  S.  W.  130. 


§  664  (681)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  96 

find  the  appointed  place,  without  extraordinary  trouble." 
And  Yeates,  J.,  in  the  same  case  added:  "I  know  of  no 
other  general  rule,  which  has  been  adopted  as  to  the  form 
of  a  notice  to  take  depositions,  except  this,  that  it  should 
contain  convenient  certainty,  as  to  the  time  and  place  of 
taking  them.  Different  gentlemen  practice  with  more  or 
less  precision  in  this  particular.  The  court  will  not  expect 
the  same  exactness  in  these  cases,  as  in  a  notice  to  attend 
the  execution  of  a  writ  of  inquiry  of  damages;  but  they 
will  avoid  a  laxity,  which  may  tend  to  defeat  the  benefit 
of  a  cross-examination  by  the  adverse  party.  The  notice 
on  the  face  of  it  should  be  sufficiently  correct,  to  inform 
the  party  when  and  where  he  should  aittend,  without  hunt- 
ing through  a  whole  county  for  information. ' '  ^^  There 
appears  to  be  no  good  reason  why  the  notice  should  not 
describe  the  place  by  name  of  county,  city,  street  and  num- 
ber ;  ^'^  and  if  the  houses  are  unnumbered,  by  sufficiently 
plain  direction  otherwise.®*  While  slight  errors  in  the  name 
of  the  place,  or  in  failing  to  accurately  describe  the  place, 
are' not  grounds  for  suppressing  the  deposition,^^  yet  if  the 
errors  or  omissions  are  so  serious  that  the  place  cannot 
be  identified  or  that  the  other  party  is  misled,  the  deposi- 
tion should  not  be  received.®"  But  a  notice  that  several 
depositions  will  be  taken  at  the  same  time  at  different 
places,  so  far  apart  that  the  party  or  attorney  cannot  be 
present  at  both,  is  bad,*^  although  it  has  been  held  in  such 

86  Yeates,  J.,  repeated  this  opinion  Tayl.  (N.  C.)  599;  Vawter  v.  Hultz, 
in  Sweitzer  v.  Meese,  6  Binn.  (Pa.)  112  Mo.  633,  20  S.  W.  689;  Atchison, 
500.  T.  &  S.  F.  R.  Co.  V.  Pearson,  6  Kan. 

87  Miller  v.  Truman,  14  Vt.  138.  App.  825,  49  Pac.  681 ;  Davis  v.  Settle, 

88  See  Harris  v.  Hill,  7  Ark.  452,  43  W.  Va.  17,  26  S.  E.  557;  Moore 
46  Am.  Dee.  295 ;  Lucas  v.  Richardson,  v.  Booker,  4  N.  D.  543,  62  N.  W.  607. 
68  Cal.  618,  10  Pac.  183;  McNaugh-  90  Alston  v.  Taylor,  1  Hayw.  (N. 
ton  V.  Lester,  1  Hayw.  (N.  C.)  423;  C.)  381;  Indiana  B.  Pub.  Co.  v.  Ayer, 
Moore  v.  Booker,  4  N.  D.  543,  62  34  Ind.  App.  284,  72  N.  E.  151. 
N.'W.  607.  91  Water's    Heirs    v.    Harrison,    4 

89  Owens  V.  Kinsey,  6  Jones  (51  N.  Bibb  (Ky.),  87;  Cole  v.  Hall,  131 
C.),38;  Gibson  v.  Gibson,  20  Pa.  9;  Mass.  88;  Ivey  v.  Bessemer  City  Cot- 
Taylor  V.  Shemwell,  4  B.  Mon.  (Ky.)  ton  Mills,  143  N.  C.  189,  55  S.  E.  613; 
575;    Ridge's    Orphans    v.    Lewis,    1  Hankinson  v.  Lombard,  25  111.  572;  79 
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oases  that  the  party  may  elect  which  examination  he  will 
attend,  and  have  the  other  deposition  suppressed.^^ 

§  665  (682).  Mode  of  taking— Reduced  to  writing.— 
Tlie  testimony  given  in  pursuance  either  of  the  commission 
or  notice  must  be  reduced  to  writing,  and  there  have  been 
numerous  cases  turning  upon  the  person  by  whom,  the 
manner  in  which,  the  means  by  which,  and  in  the  presence 
of  whom  it  should  be  so  reduced  to  either  written  or  typed 
characters.  Depositions  should  be  reduced  to  writing  by 
the  commissioner  or  magistrate,  or  by  some  person  acting 
for  him  and  in  his  presence.®^  Unless  the  irregularity  is 
waived,  a  deposition  should  not  be  received  which  has  been 
reduced  to  writing  in  the  absence  of  the  commissioner  or 
magistrate,  although  the  witness  appears  before  him  and 
subscribes  and  swears  to  it.'*  It  should  be  the  object  in 
taking  the  depositions  of  witnesses  to  obtain  their  answers 
to  the  questions  propounded,  uninfluenced  by  suggestions 
from  parties  or  attorneys.  That  end  is  far  better  attained 
by  having  the  entire  proceedings  conducted  in  the  presence 
of  the  officer  than  by  any  practice  which  permits  the  state- 
ments  of  the  witness  to  be  prepared  in   advance.^^    The 

Am.  Dec.  348;  Cole  v.  Hall,  131  Mass.  Read  v.  Eandel,  2  Harr.   (Del.)   500; 

88.     See,   also,  Uhle  v.  Burnham,   44  Tuthill  Spring  Co.  v.  Smith,  90  Iowa, 

Fed.    729,    discussed    in    section    646,  331,  57  N.  W.  853 ;  Union  Bank  v.  La 

ante,    under    depositions    in    federal  Mothe,    6    Bob.    (La.)    5;    Beard    v. 

courts.     In  Nolan  v.  Johns,  126  Mo.  Heide,  2  Har.  &  J.  (Md.)  442;  Amer- 

159,  28  S.  W.  492,  the  court  held  that  lean  Bonding  Co.  v.  Pulver,  77  Neb. 

such  a  procedure  was  valid,  in  that  the  211,    109    N.    W.    156 ;    Cushman    v. 

statute  provided  that  not  more   than  Wooster,  45  N.  H.  410;  McDonald  v. 

one  notice  to  take  depositions  in  the  Garrison,  9  Abb.  Pr.  34,  18  How.  Pr. 

same  case  shall  be  given  for  the  same  249;  Crossgrove  v.  Himmelrich,  54  Pa. 

day.     On  the  strict  letter  of  the  stat-  203;    Bedford   v.    Ingram,    5    Hayw. 

ute  the  decision  is  sound;  otherwise  it  (Tenn.)    155.     On   persons   who   may 

is  not  defensible.  write  depositions,  see  note  to  Western 

92  Wytheville  Ins.  &  B.  Co.  v.  Tei-  Union  Tel.  Co.  v.  Corso,  11  Ann.  Cas. 
gers,  90  Va.  277,  18  S.  E.  195;  Fant  1067. 

V.  Miller,  17  Gratt.  (Va.)  187;  Evans  9i  Foster  v.  Foster,  20  N.  H.  208; 

v.   Rothschild,   54   Kan.   74'/,  39  Pac.  McEntire   v.   Henderson,   1   Pa.   402; 

701.     See  §  646  as  to  practice  in  fed-  Grayson  v.   Bannon,   8  Watts    (Pa.), 

cral  courts.  524. 

93  Ebersole  v.   Southern  Bldg.  etc.  9"  Fant  v.  Miller,  17  Gratt.   (Va.) 
Assn.,   147   Ala.   177,  41   South.   150;  187;   Logan  v.  Steele,  3  Bibb   (Ky.), 

Evidence  IV — 7 
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answers  of  the  witness  may  be  reduced  to  writing  by  him- 
self in  the  presence  of  the  commissioner  or  magistrate,"" 
bnt  this  cannot  be  done  by  a  party  to  the  suit  or  any  rela- 
tive, or  by  his  attorney,  or  any  person  interested,  unless 
the  objection  is  waived."  In  modem  practice,  depositions 
are  quite  generally  taken  in  the  presence  of  the  commis- 
sioner or  other  officer  by  a  stenographer,  and  afterward 
reduced  to  longhand.  In  such  cases,  it  is  generally  stipu- 
lated that  this  course  may  be  taken,  and  the  signature  of 
the  witness  is  waived.  In  the  absence  of  any  stipulation 
or  waiver,  it  is  not  a  compliance  with  statutes  or  rules 
requiring  the  deposition  to  be  reduced  to  writing  by  the 
commissioner  or  by  the  witness  to  have  the  writing  done 
by  a  third  person."*     This  is  especially  true  where  the  tes- 


230,  where  it  is  held  that  the  fact  that 
the  deposition  has  been  reduced  to 
writing  elsewhere  is  waived,  if  known 
to  the  other  party  and  not  objected 
to;  it  is  also  waived  by  cross-examin- 
ing  the  witness. 

96  Eandel  v.  Chesapeake  etc.  Co.,  1 
Harr.  (Del.)  233;  Shropshire  v.  Ste- 
venson, 17  Ga.  622;  Wood  v.  Shaw,  48 
111.  273 ;  Burrows  v.  Goodhue,  1  Greene 
(Iowa),  48;  Dwight  v.  Splane,  11  Bob. 
(La.)  487;  American  Bonding  Co.  v. 
Pulver,  77  Neb.  211,  109  N.  W.  156; 
Missouri  etc.  R.  Co.  v.  Denton,  29  Tex. 
Civ.  App.  284,  68  S.  W.  336;  Fisk 
V.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737;  Carlyle  v.  Plumer,  11  Wis.  96. 

97  Bryant  v.  Ingraham,  16  Ala.  116 
(answers  written  by  brother  in  law) ; 
Steele  v.  Dart,  6  Ala.  798;  Crittenden 
V.  Woodruff,  11  Ark.  82;  Allen  v. 
Rand,  5  Conn.  322 ;  Snyder  v.  Snyder, 
50  Ind.  492;  Hurst  v.  Larpin,  21 
Iowa,  484;  Burteh  v.  Hogge,  Harr. 
(Mich.)  31;  Wertz  v.  May,  21  Pa.  274 
(this  applied  to  the  answers,  not  the 
questions)  ;  Puller  v.  Hodgdon,  25  Me. 
243;  Murray  v.  Phillips,  59  Ind.  56. 
There  are,  however,  some  early  cases 


permitting  the  answers  to  be  written 
by  the  party  or  his  attorney :  Wynn  v. 
Williams,  Minor  (Ala.),  136;  Fisk  v. 
Tank,  12  Wis.  276,  78  Am.  Dec.  737. 
In  McGinley  v.  McLaughlin,  Z  B.  Mon. 
(Ky.)  302,  Robertson,  C.  J.,  said: 
"Nor  was  the  isolated  fact  that  the 
depositions  were  wholly  in  the  hand- 
writing of  the  counsel  of  the  party 
who  took  them  sufficient,  per  se,  for 
rejecting  them.  The  practice  of  per- 
mitting depositions  to  be  thus  written 
is  unsafe,  and  positively  injurious, 
and  therefore  it  ought  to  be  rebuked 
and  altogether  discontinued,  unless 
the  parties  are  present  and  consent. 
But  still  the  of&cial  certificate  of  the 
magistrate  who  superintended  the  tak- 
ing of  the  depositions  must  be  accred- 
ited; and  nothing  else  appearing,  we 
must  presume,  therefore,  that  the  re- 
sponses of  the  deponents  have  not 
been  colored  or  distorted,  but  purport 
to  be  precisely  such  as  they  were  in- 
tended by  the  deponents  themselves  to 
have  been." 

98  East  Tennessee  Ry.  Co.  v.  Arnold, 
89  Tenn.  107,  14  S.  W.  439.  See,  also, 
Stoddard  v.  Hill,  38  S.  C.  385,  17  S 
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timony  has  not  been  read  over  and  subscribed  by  the  wit- 
ness.*® But  the  fact  that  the  deposition  is  in  typewriting 
raises  no  presumption  that  it  was  not  reduced  to  writing 
by  the  proper  officer ;  i""  and,  if  officially  signed  by  the 
notary  and  the  witness,  it  cannot  be  objected  to  on  that 
ground.^  From  the  discussion  in  another  section,  it  is  evi- 
dent that  an  irregularity  in  the  mode  of  taking  down  or 
reducing  the  deposition  to  writing  is  one  which  the  court 
would  readily  infer  to  have  been  waived  by  the  other  party, 
if  present,  or  if  timely  objection  be  not  made.^  The  bet- 
ter practice  requires  that  the  deposition  should  be  read 
and  subscribed  by  the  witness.^  But,  of  course,  this  may 
be  waived  and  is  often  waived  by  stipulation.*     It  is  in 


E.  138.  But  where  statutes  permit 
the  officer  to  "cause"  the  deposition 
to  be  written  this  may  be  permissible : 
Tuthill  Spring  Co.  v.  Smith,  90  Iowa, 
331,  57  N.  W.  853.  So  where  read 
and  subscribed  by  the  witness:  Kyle 
V.  Craig,  125  Cal.  107,  57  Pac.  791; 
Slocum  V.  Brown,  105  Iowa,  209,  74 
N.  W.  936.  On  stenographer's  notes 
as  depositions,  see  note  to  Padgitt  v. 
Moll,   81   Am.   St.   Rep.   366. 

99  Zehner  v.  Lehigh  C.  &  N.  Co., 
187  Pa.  487,  67  Am.  St.  Eep.  586,  41 
Atl.  464;  Louisville  &  N.  B.  Co.  v. 
Carter,  23  Ky.  Law  Eep.  2017,  66 
S.  W.  508;  Moller  v.  United  States,  57 
Fed.  490. 

100  Behrensmeyer  v.  Keitz,  135  111. 
591,  26  N.  E.  704. 

1  Stoddard  v.  Hill,  38  8.  C.  385,  17 
S.  B.  138.  See,  also,  Boggs  v.  Cullow- 
hee  Min.  Co.  (N.  C),  78  S.  E.  274 
(where  statute  did  not  require  signa- 
ture of  witness). 

2  See  §  670  et  seq.,  post. 

s  Bell  V.  Chambers,  38  Ala.  660; 
Thomas  v.  Black,  84  Cal.  221,  23  Pac. 
1037;  Bisenmeyer  v.  Sauter,  77  111. 
515;  Ball  v.  Sykes,  70  Iowa,  525,  30 
N.  W.  929;  Louisville  etc.  E.  Co.  v. 
Carter,   23   Ky.   Law   Eep.   2017,   66 


S.  W.  508 ;  Unter  v.  Metropolitan  Nat. 
Bank,  48  La.  Ann.  238,  19  South.  158; 
Looker  v.  Looker,  46  Mich.  68,  8  N. 
W.  723;  riavell  v.  Flavell,  20  N.  J. 
Eq.  211;  Zehner  v.  Lehigh  Coal  etc. 
Co.,  187  Pa.  487,  67  Am.  St.  Eep.  586, 
41  Atl.  464;  Homberger  v.  Alexander, 
11  Utah,  363,  40  Pac.  260;  Winooskie 
Turnpike  Co.  v.  Eidley,  8  Vt.  404,  30 
Am.  Dec.  476 ;  Shepherd  v.  Snodgrass, 
47  W.  Va.  79,  34  S.  E.  879.  In  Will- 
iams V.  Smith,  29  E.  I.  562,  72  Atl. 
1093,  will  be  found  a  useful  opinion 
of  Dubois,  C.  J.,  in  which  many  of  the 
subjects  here  dealt  with  are  passed 
upon.  Among  them,  that  where  the 
testimony  is  taken  by  a  stenographer, 
no  necessity  exists  for  signing  the 
shorthand  notes.  As  to  sufficiency  of 
signature  by  initials,  etc.,  see  Texas 
etc.  E.  Co.  V.  Walker,  25  Tex.  Civ. 
App.  216,  60  S.  W.  796;  Britton  v. 
Berry,  20  Neb.  325,  30  N.  W.  254; 
State  V.  Depositer,  21  Nev.  107,  25 
Pac.  lOOO;  State  v.  Carlisle,  57  Mo. 
102  (witness  unable  to  sign  request- 
ing another  to  sign  for  him). 

*  Cases  in  which  depositions  were 
received  without  signature  or  where 
the  signature  was  defective:  Looker 
V.  Looker,  46  Mich.  68,  8  N.  W.  723; 


§  665  (682)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  10(> 

some  states  specially  provided  for  by  statute.^  Deposi- 
tions should  not  be  excluded  simply  on  account  of  erasures 
or  interlineations,  if  tbe  context  and  connection  in  which 
they  are  placed  evidently  show  that  they  were  made  at 
the  time  the  depositions  were  taken.  If  there  is  anything 
disclosed  upon  which  to  base  suspicion,  such  as  fraudulent 
alteration  or  tampering,  evidence  of  it  is,  of  course,  ad- 
missible." Perhaps  South  Carolina  is  entitled  to  the  credit 
of  the  most  liberal  construction  of  these  requirements.  Irt 
one  case,''  the  principle  is  thus  stated:  "So  far  as  the 
requisitions  of  the  rule  now  of  force  affect  the  discretion 
of  the  court  itself,  a  substantial  compliance  with  them,  ac- 
companied by  appearances  of  fairness,  may  serve;  whilst 
the  most  exact  adherence  would  not  countervail  evidences 

of  fraud But  when  there  has  been  a  manifest  effort  to 

pursue  a  direction,  and  its  end  has  been  attained,  the  court 
will  not  allow  it  to  be  turr^ed,  to  the  defeat  of  a  full  and 
fair  trial,  by  nice  discriminations  between  degrees  of  for- 
mality, not  plainly  distinguished  by  material  circum- 
stances." In  another  case,*  error  was  assigned  in  the  ad- 
mission of  testimony  de  bene  esse,  on  the  ground  that 
neither  the  certificate  of  the  officer  nor  the  deposition 
showed  that  the  testimony  was  reduced  to  writing  by  the 
officer,  or  by  the  witness  in  his  presence,  nor  that  the  same 
was  read  over  to  the  witness  before  it  was  signed  by  him. 
The  notary  public  before  whom  that  testimony  was  taken 
certified:  "The  foregoing  witnesses  were  examined  by  me 
at  my  office I  further  certify  that  the  testimony  of 

Celluloid  Mfg.  Co.  v.  Arlington  Mfg.  B  Williams   v.    Buchanan,    86    Ark. 

Co.,  47  Fed.  4;    Chipley  v.  Green,  7  259,  110  S.  W.  1024. 

Colo.  App.  25,  42  Pao.  493.     See,  also,  6  Bunzel  v.  Maas,  116  Ala.  68,  22 

where    the    witness    has    refused    to  South.  568;  Ballard  v.  Perry,  28  Tex. 

sign  and  other  cases  of  unsigned  depo-  347. 

sitions:    Mobley  v.   Hamit,   1   A.   K.  ''   McKenzie  v.  Barnes,  12  Rich.  205, 

Marsh.   (Ky.)  590;  Clarke  v.  Sawyer,  cited  with  approval  in  Riser  v.  Rail- 

3  Sand.  Ch.  (N.  Y.)   351;  Rutherford  way,  67  S.  C.  419,  46  S.  E.  47. 

V.  Nelson,  2  N.  C.  105;   Shepherd  v.  8  Slaughter  Co.  v.  Lumber  Co.,  79 

Snodgrass,   47   W.   Va.   79,   34   S.   E.  S.  C.  338,  60  S.  E.  705. 

879. 
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each  witness  was  read  over  to  him  before  the  same  was 
subscribed  to."  In  ruling  upon  the  question  then  under 
consideration,  the  court  said:  "Since  the  testimony  was 
taken  before  the  officer,  and  read  over  to  the  witnesses 
before  they  signed  it,  the  provisions  of  the  statute  were 
substantially  carried  out.  If  the  officer's  certificate  means 
that  he  took  the  testimony  in  typewriting  himself,  the 
case  falls  within  the  ruling  above;  if  the  certificate  means 
that  a  stenographer,  in  the  strict  sense,  took  down  the 
testimony  in  shorthand  and  transcribed  it  into  typewriting, 
and  the  same  was  read  over  to  the  witness  before  signing, 
the  case  falls  squarely  within  the  letter  of  the  proviso; 
if  the  certificate  means  that  someone  took  the  testimony 
before  the  officer,  upon  a  typewriter,  directly  from  the 
witness,  and  the  testimony  was  read  over  to  the  witness 
before  signing,  the  case  falls,  if  not  within  the  letter  of 
the  statute,  certainly  within  its  purpose  and  meaning,  and 
is  substantial  compliance. ' '  ^ 

§  666  (683).  Interpreters. — ^When  the  witnesses  do  not 
understand  the  English  language,  and  the  officer  does  not 
understand  both  that  language  and  that  of  the  witnesses, 
he  should  undoubtedly  secure  an  interpreter,  and  swear 
him,  as  the  statute  provides  that  interpreters  shall  be 
sworn.  But  if  the  officer  be  familiar  with  both  languages, 
and  merely  make  use  of  an  interpreter  in  taking  the  deposi- 
tions, supervising  the  work  himself,  and  seeing  that  it  is 
correct,  there  is  no  reason  for  requiring  that  the  oath 
should  be  administered  to  such  an  interpreter.  It  is  the 
officer's  work  at  last,  and  it  is  to  be  presumed  that  he 
has  done  his  duty,  and  has  seen  that  his  assistant  has  in- 
terpreted correctly.  It  is  common  practice  for  the  officers 
taking  the  deposition  to  make  use  of  an  interpreter  when 
the  witness  does  not  understand  the  language.  But  this 
is  not  necessary  where   the  commissioner   himself  under- 

9  These  eases  were  adopted  in  Sheridan  v.  Frank  Spangler  Co.,  87  S.  C.  555, 
70  S.  E.  302. 
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stands  the  language  of  the  witness.  If  the  record  shows 
that  an  interpreter  acted,  it  should  also  appear  that  he 
was  duly  sworn  as  interpreter.^"  If  it  appears  that  the 
interpreter's  services  were  dispensed  with  in  such  manner 
that  the  testimony  could  not  be  properly  or  fairly  taken, 
the  deposition  may  be  suppressed."  The  testimony  may 
be  reduced  to  writing  in  the  language  in  which  it  is  given 
and  interpreted  at  the  trial.^^  Accordingly,  in  Texas, 
where  the  statute  authorizes  the  officer  to  appoint  an  in- 
terpreter, it  has  been  held  he  may  himself  act.  In  one 
admittedly  extreme  case,  the  depositions  were  not  sup- 
pressed where  the  interpreter  was  the  attorney  for  one  of 
the  parties.  The  court  in  dealing  with  that  phase  of  the 
objection  said:  "We  think  it  improper  for  the  officer  to 
permit  the  attorney  of  a  party  to  write  out  the  deposition 
of  the  witness  in  any  case,  and  in  this  case,  the  attorney 
having  acted  both  as  an  interpreter  and  an  amanuensis, 
the  irregularity  is  more  pronounced.  If  that  had  been  all 
that  had  been  shown  with  reference  to  the  matter,  the 
depositions  should  have  been  suppressed.  But  the  statute 
does  not  expressly  prohibit  the  action  that  was  taken  in 
this  case,  and  therefore  it  cannot  be  said  that  the  deposi- 
tions are  void.  It  is  a  gross  irregularity,  for  which  depo- 
sitions, as  a  rule,  should  be  avoided.  But  it  here  appears 
that  the  officer,  knowing  both  languages,  was  present 
throughout  the  taking,  supervised  and  compared  the  work. 
It  reasonably  appears  that  he  knew  the  answers  as  writ- 
ten down  were  correct,  and  it  is  substantially  admitted 
that  they  were  correct.  The  facts  repel  every  inference 
of  fraud,  and  show  that  no  possible  actual  injury  has  oc- 
curred to  the  defendants  from  the  manner  in  which  the 
depositions  were  taken.     In  so  clear  a  case  we  think  it 

10  Amory  v.  Fellowes,  5  Mass.  219.  conducting   examination    of   witness 

11  Schiaffino  v.  The  Jacob  Brandow,  through  an  interpreter,  see   note   to 
33  Fed.  160.  Gregory  v.  Chicago  etc.  E.  Co.,  Ann. 

12  Cavasos    v.    Gonzales,    33    Tex.  Cas.   1912B,   726.     See,   also,   §   904, 
133;  Kuhtman'v.  Brown,  4  Rich.  (S.  post. 

C.)   479.     On  the  proper  method   of 
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was  not  error  to  refuse  to  suppress  the  depositions  on 
that  ground.  "^^  Where,  however,  the  attorney  insisted 
over  the  objection  of  the  opposite  party  in  having  a  trans- 
lation through  an  interpreter  done  in  a  particular  way, 
the  deposition  was  suppressed.  In  a  New  York  case  the 
witnesses  were  unacquainted  with  the  English  language, 
and  were  examined  through  an  interpreter.  A  difference 
seems  to  have  arisen  as  to  the  accuracy  of  the  translations 
made,  and  the  proctor  for  the  claimant  announced  that  the 
stenograplier  would  take  down  the  answers  of  the  wit- 
nesses as  translated  by  him.  To  this  the  proctor  for  the 
libelant  objected,  and  inquired  of  the  stenographer  as  to 
his  intention.  The  stenographer  replied  that,  being  em- 
ployed by  the  claimant's  proctor,  he  felt  bound  to  take 
the  instructions  of  the  claimant's  proctors  in  the  particu- 
lars in  dispute.  Whereupon  the  libelant's  proctor  with- 
drew. The  depositions  were  taken  in  his  absence  and  of 
course  without  cross-examination.  Benedict,  J.,  in  order- 
ing the  suppression  of  the  depositions,  said:  "The  libel- 
ant's proctor  was  entitled  to  have  the  answers  of  the 
witnesses  as  interpreted  by  the  sworn  interpreter  taken 
down  by  the  stenographer.     It  is  also  my  opinion  that, 

13  Sehunior  v.  Bussell,  83  Tex.  83,  nesses.     Hord  translated  the  answers 

18  8.  W.  484.     To  same  effect  Munk  and   wrote  them   down.     The   officer 

V.   Weidmer,   9   Tex.   Civ.   App.  491,  compared    Hord's   work,   which    was 

39    S.    W.    409.     The    circumstances  done   in    his   presence   and   hearing, 

under  which  this  objection  was  made  and,  after  the  answers  were  written 

were  that  one  H.  F.  Hord  was  em-  down,    assured    the    witnesses    that 

ployed  by  the  plaintiff  to  attend  the  they   were    correctly   translated.     It 

taking  of  the  depositions,  and  to  see  was   admitted   that   Hord   "made   the 

that   they  were   taken   according  to  interpretations   correctly,"   and  that 

law.     He  was  present  when  the  depo-  he  was  not  sworn.     The  Texas  stat- 

sitions   were   taken.     The    witnesses  utes    give    the    oflScer    authority    to 

spoke   Spanish,   and   did   not   under-  summon    and    swear    an    interpreter. 

stand   the   English   language.     Hord  Eev.    Stats.,    art.    2230.     See,    also, 

understood      both      languages.     The  Meyer  v.  Eothe,  13  App.  Cas.  (D.  C.) 

officer   also   understood   the   English  97;  City  Fire  Ins.  Co.  v.  Garrugi,  41 

and  Spanish  languages  well,  but,  be-  Ga.  660;  Leetch  v.  Atlantic  etc.  Co., 

cause   he  did  not  write   the  former  4  Daly  (N.  Y.),  518;  Darling  v.  Dar- 

with  facility,  he  requested  Hord  to  ling,  8  Ont.  Pr.  391. 
take  down  the  answers  of  the  wit- 
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after  the  notice  given,  and  the  statement  made  by  the 
stenographer  of  his  intention  to  take  down  the  notes  in  ac- 
cordance with  the  method  directed  by  the  claimant's 
proctor,  the  libelant's  proctor  was  justified  in  withdraw- 
ing, in  the  belief  that  such  intention  would  be  carried  into 
effect.""  Where  a  deposition  did  not,  upon  its  face,  show 
that  any  interpreter  was  employed,  and  was  objected  to 
on  that  account,  but  from  oral  proof  resorted  to  it  ap- 
peared the  interpreter  took  the  usual  oath  of  an  interpreter 
and  was  properly  sworn,  the  objection  was  not  enter- 
tained.^^ 

§  667  (684).    Persons  competent  to  take  depositions. — 

The  duty  of  a  magistrate  in  taking  a  deposition  is  essen- 
tially judicial  in  its  character.  He  has  other  duties  to 
perform  than  that  of  administering  an  oath  to  the  depo- 
nent. He  has  a  discretion  to  exercise  in  regard  to  the 
treatment  of  a  witness,  that  he  may  not  be  induced  by 
leading  questions  to  state  facts  more  broadly  than  the 
truth  will  warrant,  and  that  he  should  not  be  brow-beaten 
nor  terrified  into  the  suppression  of  facts  within  his  knowl- 
edge. He  is  to  determine,  in  the  first  instance,  subject 
to  the  supervision  of  the  court,  upon  the  legality  of  the 
evidence  sought  to  be  obtained  from  the  witness,  and  upon 
the  competency  of  the  questions  proposed  to  him.  And  he 
is  to  exercise  such  a  general  supervision  over  the  examina- 
tion, as  will  tend  to  elicit  the  truth,  in  a  legal  and  proper 
manner,  which,  particularly  in  the  case  of  timid  or  illiter- 
ate witnesses,  is  one  of  the  most  delicate  and  difficult  parts 
of  judicial  duty.  These  duties  are,  in  practice,  too  often 
overlooked  by  a  careless  or  inefficient  magistrate,  or  will- 
fully disregarded  by  a  prejudiced  one.^^  Hence  arises  the 
importance  of  seeing  that  the  person  appointed  is  compe- 
tent to  take  the  depositions.     Under  the  federal  statutes 

14  Euberweg     v.     La     Compagnie  is  People  v.  Dowdigan,  67   Micli. 

Generale    Transatlantique,    35    Fed.       95,  38  N.  W.  920. 
530  ifi  Whicher  v.  Whicher,  11  N.  H. 

3i8. 
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hereinbefore  referred  to  in  this  chapter  certain  officials  are 
specified  as  empowered  to  take  depositions.  In  most  of 
the  states  similar  provision  has  been  made  for  designated 
officials  to  act  in  the  capacity.  In  California,  in  the  case 
of  a  deposition  of  a  witness  out  of  the  state  if  issued  to 
any  place  within  the  United  States,  it  may  be  directed 
to  a  person  agreed  upon  by  the  parties,  or  if  they  do  not 
agree,  to  any  notary  public,  judge  or  justice  of  the  peace 
or  commissioner  selected  by  the  court  or  judge  or  justice 
issuing  it.  If  issued  to  any  country  out  of  the  United 
States,  it  may  be  directed  to  a  minister,  ambassador,  con- 
sul, vice-consul,  or  consular  agent  of  the  United  States  in 
such  country,  or  to  any  person  agreed  upon  by  the  par- 
ties.^'' In  the  case  of  a  deposition  of  a  witness  within  the 
state  it  may  be  taken  before  a  judge  or  officer  authorized 
to  administer  oaths.^*  In  determining  the  competency  of 
the  commissioner  or  officer,  it  is  obvious  that  the  language 
of  the  statute  or  rule  of  court  of  the  jurisdiction  must  also 
be  taken  into  consideration.^*     The  person  designated  as 

IT  Cal.  Code  Civ.  Proc,  §  2024.  not  interested  in  the  event  of  the  ac- 

18  Cal.  Code  Civ.  Proe.,  §  2031.  tion,   no   fraud   or  unfairness   being 

19  A  deposition  taken  before  a  shown:  Chandler  v.  Brainard,  14 
brother  in  law  of  one  of  the  parties  Pick.  285.  Must  not  be  an  attorney 
was  held  inadmissible  in  Bryant  v.  in  the  ease:  Testard  v.  Butler,  20 
Ingraham,  16  Ala.  116.  The  same  is  Tex.  Civ.  App.  106,  48  S.  W.  753; 
true  of  a  deposition  taken  before  an  nor  clerh  of  either  attorney:  Glanton 
uncle:  Bean  v.  Quimby,  5  N.  H.  94;  v.  Griggs,  5  Ga.  424.  See,  also, 
or  before  an  agent  or  attorney  of  Wood  v.  Cole,  13  Pick.  279.  So  a 
the  party  in  the  same  action:  deposition  was  admitted,  although 
Whicher  v.  Whicher,  11  N.  H.  348;  the  magistrate  had  his  office  with  the 
Williams  v.  Kawlins,  33  Ga.  117;  or  attorney  representing  a  party:  Singer 
before  a  remote  relative:  Call  v.  Mfg.  Co.  v.  McAllister  Bros.,  22  Neb. 
Pike,  66  Me.  350;  or  before  a  magis-  359,  35  N.  W.  181.  See,  also,  Mc- 
trate  who  was  a  law  partner  of  one  Dowell  v.  Van  Deusen,  12  Johns.  356; 
of  the  parties:  Dodd  v.  Northrop,  Bellows  v.  Pearson,  19  Johns.  172. 
37  Conn.  216.  The  rule  is  the  same  On  interest  as  affecting  qualification 
where  the  oflficer  was  surety  for  the  of  person  to  take  deposition,  see  note 
costs  of  the  party  offering  the  depo-  to  Knickerbocker  Ice  Co.  v.  Gray,  6 
sition:  Floyd  v.  Eice,  28  Tex.  341.  Ann.  Cas.  610.  As  to  source  of  au- 
When  the  deposition  was  before  a  thority  of  commissioner,  see  Tompkins 
justice,  a  son  in  law  of  a  party  to  v.  Tompkins,  257  111.  557,  100  N.  E. 
the  action,  it  was  held  that  he  was  965.     As  to  power  generally,  see  Old 


§  667  (684)       THE   LAW   OF  EVIDENCE   IN    CIVIL   CASES.  106 

commissioner  need  not  he  an  official,''^  but  where  the  stat- 
utes provide  that  the  persons  taking  depositions  shall  be 
a  judge  of  court,  a  notary,  justice,  commissioner  or  other 
officer,  the  compass  of  the  statute  cannot  be  enlarged  and 
the  appointments  must  proceed  under  it.^'  It  is  a  primary- 
rule  that  the  person  taking  a  deposition  must  be  one  au- 
thorized by  law.  The  person  who  is  to  take  it  should  be 
named,  unless  the  commission  be  directed  to  an  officer, 
authorized  by  statute,  by  his  official  title.  Some  of  the 
cases  hold  that  even  where  directed  to  an  officer  of  one 
of  the  classes  enumerated  by  the  statute,  the  particular 
one  must  be  selected  by  the  officer  issuing  the  commission.^- 
Whiere  the  statutory  provision  is  the  same  as  the  Cali- 
fornia section  quoted,  the  commission  may  be  issued  to 
any  person  whom  the  court  deems  a  competent  and  proper 
person  to  act.^^  "In  the  absence  of  statutory  provisions, 
anyone  may  act  who  has  attained  the  age  of  citizenship, 
who  is  of  sound  mind,  not  disqualified  by  crime,  and  who 
stands  indifferent  between  the  parties  in  the  cause  in  which 
the  testimony  is  required.  He  must  bear  such  relation  to 
the  parties  as  will  secure  his  impartiality  in  the  execution 
of  the  commission.  He,  in  other  words,  should  not,  di- 
rectly or  indirectly,  bear  to  either  party  such  relation  as 
would  authorize  a  presumption  of  a  bias  in  the  execution 
of  the  trust  in  favor  of  or  against  either  party.  In  the 
absence  of  all  prescription  of  fitness  or  qualification,  it  is 
necessary  to  the  ends  of  justice,  and  required  by  the  char- 
acter of  the  trust  devolved  upon  him."^*  There  is  a  gen- 
Line  Bankers'  Life  Ins.  Co.  v.  Witt,  Ewing,  1  Tenn.  Ch.  212;  Lienpo  v. 
92  Neb.  743,  139  N.  W.  641.  As  to  State,  28  Tex.  App.  179,  12  S.  W. 
the  statutory  power  of  a  notary  in  such       f88. 

cases,  see  Ex  parte  Alexander,  163  Mo.  22  De  Renzes  v.  De  Renzes,  115  La. 

App.   615,   147   S.   W..  521;    State   v.       675,  5  Ann.  Gas.  893,  2  L.  R.  A.,  N. 
Rood  (Mo.  App.),  147  S.  W.  526.  S.,   1089,   39   South.   805;    Newton   v. 

20  Semmens    v.    Walters,    55    Wis.       Brown,  1  Utah,  287 ;  Argentine  etc.  v. 
675,  13  N.  W.  889.  Molson,  12  Colo.  405,  21  Pao.  190. 

21  Thompson  v.  Wilson,  34  Ind.  94;  23  Alcorn  v.  Gieseke,  158  Gal.  396, 
Criohton  v.    Smith,   34   Md.   42;    Mc-       111  Pac.  98. 

Cormick  v.  Largey,  1  Mont.  158;  Star-  24  Weeks,  Dep.,  §  284;  Lord  Mostyn 

ling  V.  Mason,  4  Neb.  367;  Carter  v.       v.  Spencer,  6  Beav.  135,  49  Eng.  Re- 
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eral  concurrenoe  in  the  view  that  the  one  who  takes  a 
deposition  should  entertain  no  such  relation  to  the  parties 
or  the  cause  as  to  be  under  any  temptation  to  act  unfairly. 
He  should  be  so  free  from  bias  that,  in  the  performance  of 
his  duties,  there  will  be  no  other  motive  than  to  elicit  the 
exact  truth  from  the  witness,  and  to  reduce  the  statements 
to  writing  in  an  absolutely  impartial  manner.^^  Without 
reference  to  however  honest  one  may  be  who  is  undertak- 
ing to  take  a  deposition  of  a  witness  who  has  then  pending 
a  suit  involving  the  same  issues  of  fact  which  the  notary 
as  counsel  is  committed  to  by  his  employment,  it  would 
seem  that  his  attitude  is  of  necessity  so  at  variance  and 
out  of  harmony  with  the  required  attitude  of  impartiality 
as  that  a  deposition  so  taken  should  not  be  receivable  in 
evidence.  The  temptation  and  inducement  is  so  strong 
and  the  attitude  and  bias  of  necessity  so  pronounced  as 
to  make  it  unsafe  and  unwise  to  permit  a  deposition  so 
taken  to  be  used.^®  The  most  frequent  cause  of  disqualifi- 
cation for  the  office  is  that  the  commissioner  is  the  attor- 


print,  777;  Flicker  v.  Moore,  Bunb. 
289;  Selwyn  v.  Gill,  2  Dick.  563,  21 
Eng.  Beprint,  389;  Newton  v.  Foot,  2 
Dick.  793,  21  Eng.  Reprint,  479,  where 
depositions  were  suppressed  because 
the  clerk  of  a  solicitor  in  the  cause 
had  been  employed  as  clerk  to  the 
commissioner.  See,  also,  Knicker- 
bocker Ice  Co.  V.  Gray,  165  Ind.  140, 
6  Ann.  Gas.  607,  72  N.  E.  869.  As  to 
power  of  notary  at  common  law,  see 
Midland  Steel  Co.  v.  Bank,'  34  Ind. 
App.  107,  72  N.  E.  290;  as  to  justices 
of  peace,  Lawson  v.  Rowley,  185  Mass. 
171,  69  N.  E.  1082. 

25  Massachusetts    Mut.    Aec.    Assn. 
V.  Dudley,  15  App.  Oas.  (D.  C.)  472 
Tillinghast    v.    Walton,    5    Ga.    335 
Whicher  v.  Whieher,   11   N.  H.  348 
McLean  v.  Adams,  45  Hun   (N.  Y.), 
189.     A  notary  taking  a  deposition  to 
be  used  as  evidence  in  a  cause  pending 
in  court  acts  in  a  judicial  capacity, 


and  should  be  entirely  disinterested: 
Swink  V.  Anthony,  96  Mo.  App.  420, 
70  S.  W.  272.  Not  only  in  taking 
down  the  questions  and  answers,  but 
in  the  whole  conduct  of  the  proceed- 
ing, the  notary  should  exercise  a  judi- 
cious and  a  judicial  discretion.  If  a 
witness  should  appear  before  a  notary 
in  a  condition  from  which  the  notary 
becomes  satisfied  that  he  is  not  re- 
sponsible for  what  he  may  say,  an 
intelligent  and  impartial  notary  will 
refuse  to  take  his  deposition.  A  con- 
scientious and  intelligent  notary  will 
conduct  the  taking  of  a  deposition  as 
fairly  and  impartially  as  a  judge  on 
the  bench,  or  if  he  should  fail  to  do 
so,  the  deposition  may  be  impeached: 
Redmond  v.  Quincy  etc.  R.  Co.,  225 
Mo.  721,  126  S.  W.  159. 

26  Clegg  V.  Gulf  etc.  R.  Co.   (Tex. 
Civ.  App.),  137  8.  W.  109. 
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ney,  counsel,  agent  or  person  in  tlieir  employ.  In  some 
states  the  statutes  enumerate  those  who  are  not  compe- 
tent.2''  In  the  absence  of  statutory  provision  the  disquali- 
fication is  limited  to  the  emplojinent  at  the  time  and  in 
most  cases  to  the  person  or  his  active  associate,  partner  or 
agent.2^  Eelatives  either  by  affinity  or  consanguinity  are, 
as  a  rule,  disqualified.^^  The  principal  difference  to  be 
found  in  the  cases  where  the  subject  has  been  discussed 
is  that,  in  one  class  of  decisions,  the  courts  have  sup- 
pressed depositions  taken  before  those  related  to  the  party 
or  in  any  way  interested  in  the  result,  while  in  the  other 
class  the  courts  have  not  inferred  that  any  injury  had  been 
caused  from  the  mere  proof  of  such  relationship  or  inter- 
est, and  have  refused  to  suppress  the  depositions.  The 
person  authorized  by  the  commission  is  the  one  who  must 
act.  He  has  no  right  to  delegate  his  authority.^°  The  ut- 
most care  is  called  for  to  prevent  misnomers,  and  in  the 
event  of  the  officer  being  designated  by  his  official  title 
none  but  those  answering  that  description  can  act.*^  Thus, 
where  a  commission  had  been  directed  to  any  notary  pub- 
lic of  a  named  parish  in  Louisiana,  the  taking  of  the  depo- 

27  Bledsoe  v.  Jones,  145  Ala.  685,  no  judicial  power  and  cannot  punish 
40  South.  Ill;  Smith  v.  Smith,  2  Me.  for  contempt:  In  re  Butler,  76  Neb. 
408.  267,  107  N.  W.  572;  Burns  v.  Superior 

28  Potier  V.  Barclay,  15  Ala.  439;  Court,  140  Oal.  1,  73  Pac.  597;  in  Re 
Taylor  v.  Huntsville  Branch  Bank,  14  Bauh,  65  Ohio  St.  128,  61  N.  E.  701, 
Ala.  633;  Craig  v.  Lambert,  44  La.  it  was  held  that  a  subpoena  issued  by 
Ann.  885,  11  South.  464;  Coffin  v.  a  notary  for  a  witness  to  attend  and 
Jones,  13  Pick.  (Mass.)  441;  Wood  v.  testify  in  a  deposition  may  contain 
Cole.  13  Pick.  (Mass.)  279;  McCrew  a  clause  directing  the  witness  to  pro- 
V.  Wilson  (Tex.  Civ.  App.),  57  S.  W.  duce  books,  etc.;  for  disobedience  of 
63 ;  Burton  v.  Galveston  etc.  E.  Co.,  such  a  subpoena  the  notary  has  ^ower 
61  Tex.  5216;  Whitcher  v.  Morey,  39  to  punish  for  contempt  by  imprison- 
Vt.  459.  ment.     The   power,    however,    is   oon- 

29  Call  V.  Pike,  66  Me.  350,  where  f erred  by  the  statute:  See  Page  & 
the   commissioner  was   related   within  Adams'  Ann.  Code,  §  126. 

the  sixth  degree  to  one  of  the  parties.  si  Provident  Sav.  L.  Assur.  Soo.  v. 

See,  also.  Groves  v.  Groves,  57  Miss.  Cannon,   103   111.   App.  534;   State  v. 

658,  and  cases  cited  in  note  19,  supra.  Cross,   68   Iowa,   180,.  26   N.   W.   62; 

30  Maryland  Ins.  Co.  v.  Bossiere,  9  Breyfogle  v.  Beckley,  16  Serg.  &  B. 
Gill  &  J.   (Md.)   121.     Notaries  have  (Pa.)  264. 
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sitions  by  a  notary  public  of  another  parish  was  not  a 
taking  by  the  officer  to  whom  the  commission  was  dir-ected 
and  was  unauthorized.^^  If  the  identity  of  the  officer  in 
case  of  misnomer  can  be  established  the  deposition  may 
be  used.  In  a  Michigan  case  the  commissioner  named  in 
the  application  and  in  the  commission  was  James  I.  Mc- 
Kenzie,  and  the  commission  was  executed  and  returned  by 
James  S.  McKenzie.  This  would  not  necessarily  be  a  suffi- 
cient ground  to  reject  the  depositions.  The  question  would 
resolve  itself  into  that  of  the  identity  of  the  person  who 
executed  the  commission  with  the  person  named  in  it.^^ 
Except  where  the  statute  calls  for  describing  the  officer  by 
the  name  of  his  office,  the  safer  mode  is  to  address  the 
commission  to  him  by  name  and  thus  obviate  the  errors 
or  irregularities  which  may  flow  from  the  general  descrip- 
tion.^* Where  the  commission  is  directed  to  a  person  by 
name,  it  is  immaterial  whether  he  has  any  official  character 
or  not ;  he  would  have  sufficient  authority  to  take  the  depo- 
sition from  the  commission  itself.^^  Joint  commissioners 
may  be  appointed,  and  if  so,  all  must  execute  the  commis- 
sion in  the  absence  of  any  other  instructions  in  the  com- 
mission or  provisions  in  the  statute.  This  rule  is  well  es- 
tablished in  the  federal  courts.*® 

§  668  (685).  Comity  between  states. — ^It  will,  of  course, 
be  recognized  that  without  some  reciprocal  arrangement  be- 
tween the  states  it  would  be  impracticable  to  take  the  depo- 
sition of  a  reluctant  witness  or  to  enforce  the  obedience 

32  German  Ins.  Co.  v.  Gibbs,  42  well,  2  Colo.  376;  McGeorge  v.  Walker, 
Tex.  Civ.  App.  407,  92  S.  W.  1068,  96  66  Mich.  5,  31  N.  W.  601;  Clarissa  v. 
S.  W.  760;  Bracken  v.  Neill,  15  Tex.       Edwards,  1  Overt.  (Tenn.)  393. 

109.  35  Shaw,  C.  J.,  in  Adams  v.  Graves, 

33  Cronkhite  v.  Mills,  76  Mich.  669,  18  Pick.  (Mass.)  355.  See,  also, 
43  N.  W.  679.  See,  also,  Frierson  v.  Clement  v.  Durgin,  5  Greenl.  (Me.)  9. 
Irwin,  4  La.  Ann.  277;  Whitaker  v.  36  For  exceptional  cases,  see  Mont- 
Wheeler,  44  HI.  440.  gomery  St.  By.  v.  Mason,  133  Ala.  508, 

34  For  eases  in  which  unofficial  com-  32  South.  261 ;  Pigott  v.  HoUoway,  1 
missioners  were  appointed,  see  Potier  Binn.  (Pa.)  436;  Miller  v.  George,  30 
v.  Barclay,  15  Ala.  439;  Ford  v.  Rock-  S.  C.  526,  9  S.  E.  659. 
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of  a  recalcitrant  one  to  the  mandate  to  attend  and  testify. 
There  is  no  inherent  power  in  a  court  to  compel  a  person 
in  one  state  to  give  testimony  for  use  without  the  juris- 
diction. The  power  must  be  found  in  statutes  enacted 
on  principles  of  comity.  "Even  as  we  expect  our  sister 
states,  as  well  as  foreign  countries,  to  assist  us  in  the  ad- 
ministration of  justice  within  our  territorial  jurisdiction, 
so  we  have  made  provision  to  lend  them  similar  aid.  And 
where  our  enacted  laws  have  been  insufficient  to  give  the 
full  measure  of  substantial  relief  sought,  we  have  amended 
our  statutes,  not  for  our  own  benefit,  but  for  theirs,  so  as 

to  give  them  the  testimony  asked For  the  purpose 

of  taking  testimony  for  use  in  a  foreign  jurisdiction,  the 
commissioner  is  not  to  be  regarded  as  deriving  his  author- 
ity from  this  state,  or  in  any  wise  connected  with  its  ad- 
ministration of  justice.  Even  where  he  is  designated  by 
the  title  of  office,  that  is  merely  descriptive,  so  far  as  our 
courts  are  concerned.  He  is  not  acting  as  an  officer  of 
this  state,  judicial  or  otherwise.  His  source  of  authority 
is  beyond  our  borders.  His  official  status  for  the  purpose 
of  the  proceeding  is  created  and  established  there.  We 
recognize  it  here  to  the  extent  of  assisting  the  foreign 
court,  as  it  asks  to  be  assisted,  in  accordance  with  well 
established  rules  of  comity."^''  So  where  a  commissioner 
is  appointed  by  the  governor  of  one  state  to  take  deposi- 
tions in  another  state,  he  is  an  officer  only  of  the  state  un- 
der whose  authority  he  is  appointed,  and  is  allowed  by  the 
comity  and  the  legislation  of  the  other  state  to  exercise 
his  powers  there.^*  The  courts  of  the  state  in  which  the 
commissioner  acts  will  lend  their  aid  to  compel  the  attend- 
ance of  a  witness ;  and  in  resisting  an  order  to  attend,  the 
witness  cannot  question  the  jurisdiction  of  the  court  which 

37  Leventritt,  J.,  in  Be  Canter,  40  state  of  its  issue:   In  re   Canter,   82 

Misc.  Rep.  126,  81  N.  Y.  Supp.  338.  App.  Div.  103,  81  N.  Y.  Supp.  416. 

This    decision    was    reversed    on    the  ^^  Lyman    v.    Hayden,    118    Mass. 

.    .        ,.,       V  422;  In  re  Canter,  40  Misc.  Rep.  126, 

ground  that   the  commission   did  not  g^  ^,   ^   ^^^^    33g_     g^^^  ^j^^_  g^^^^ 

show  it  was  to  be  executed  outside  the      y_  Bourne  21  Or.  218   27  Pac.  1048. 
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issued  the  commission.^"  Such  commissioner  docs  not, 
however,  have  the  implied  authority  to  employ  counsel, 
either  to  instruct  him  in  his  duty  or  to  look  after  the  in- 
terests of  a  party  to  the  controversy  to  which  the  deposi- 
tion relates.*"  The  "comity"  provisions  of  the  state  stat- 
utes are,  as  a  rule,  that  any  party  to  an  action  or  special 
proceeding  in  a  court  or  before  a  judge  of  a  sister  state 
may  obtain  the  testimony  of  a  witness  residing  in  another 
state  to  be  used  in  such  action  or  proceeding.  The  provi- 
sions of  the  California  code  are  set  out  in  the  notes,  and 
are  generally  typical  of  the  state  provisions.** 


39  state  V.  Bourne,  21  Or.  218,  27 
Pac.  1048.  In  this  ease  it  was  ob- 
jected that  the  court  in  Massachusetts 
had  no  authority  to  issue  certain  let- 
ters rogatory.  Strahan,  C.  J.,  said: 
"We  cannot  review  the  action  of  the 
court,  or  call  in  question  its  jurisdic- 
tion over  the  case  pending  before  it. 
Any  objection  to  excess  of  authority 
or  irregularity  in  its  exercise  must  be 
made  in  that  court,  and  not  here.  It 
is  sufficient  for  us  to  know  that  it 
has,  by  letters  rogatory,  asked  the  aid 
of  one  of  the  courts  of  this  state,  in 
obtaining  the  testimony  of  ■  a  witness 
domiciled  here  in  a  case  pending  be- 
fore it,  and  over  which  it  had  assumed 
jurisdiction."  See,  also.  In  re  Jenckes, 
6  E.  I.  18.  As  to  witness  refusing  to 
attend  and  testify,  see  "Attendance 
and  Examination  of  Witnesses,"  Vol. 
5,  post.  See,  also.  Miles  v.  Armour, 
239  Mo.  438,  144  8.  W.  424;  Ex  parte 
Alexander,  163  Mo.  App.  615,  147  S. 
W.  521;  State  v.  Eood  (Mo;  App.), 
147  S.  W.  526. 

W  Lyman  v.  Hayden,  118  Mass.  422. 

41  Cal.  Code  Civ.  Proc,  §  2035. 
Deposition  in  this  state  to  be  used  in 
other  states. — Any  party  to  an  action 
or  special  proceeding  in  a  court  or 
before  a  judge  of  a  sister  state,  may 
obtain  the  testimony  of  a  witness  re- 
siding in  this  state,  to  be  used  in  such 


action  or  proceeding,  in  the  cases  men- 
tioned in  the  next  two  sections. 

§  2036.  How  to  procure  witness 
upon  commission. — If  a  commission  to 
take  such  testimony  has  been  issued  by 
the  court  before  which  such  action  or 
proceeding  is  pending,  or  by  a  judge 
thereof,  on  exhibiting  the  commission 
to  the  superior  court  of  the  county  in 
which  the  witness  resides,  with  an  affi- 
davit showing  the  materiality  of  his 
testimony,  such  superior  court  may 
issue  a  subpoena  to  the  witness,  re- 
quiring him  to  appear  and  testify  be- 
fore the  commissioner  named  in  the 
commission,  at  a  specified  time  and 
place  within  such  county. 

§  2037.  How,  if  commission  not 
issued. — If  a  commission  has  not  been 
issued,  and  it  appears  to  a  judge  of 
the  superior  cburt,  or  to  a  justice  of 
the  peace,  by  affidavit  satisfactory  to 
him:  1.  That  the  testimony  of  the 
witness  is  material  to  either  party,  and 
that  he  resides  in  the  county  in  which 
such  judge  or  justice  holds  office;  2. 
That  a  commission  to  take  the  testi- 
mony of  such  witness  has  not  been 
issued;  3.  That,  according  to  the  law 
of  the  state  where  the  action  or  special 
proceeding  is  pending,  the  deposition, 
of  a  witness  taken  under  such  circum- 
stances, and  before  such  judge  or  jus- 
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§  669  (686).  Mode  of  taking  and  returning  depositions 
— Out  of  the  state. — Generally,  where  a  commission  is  to 
issue,  the  practice  is  somewhat  similar  to  that  in  the  fed- 
eral courts  which  has  already  been  described.*^  The  state 
statutes,  as  a  rule,  describe  the  various  processes  more 
minutely,  and  the  following  sketch  of  the  procedure  in  one 
code  state  will  be  a  safer  guide  than  any  attempt  to  gen- 
eralize. Assuming,  then,  that  the  case  is  one  in  which 
according  to  the  local  statute  the  proceeding  is  authorized, 
the  deposition  of  a  witness  out  of  the  state  may  be  taken 
upon  a  commission  issued  from  the  court  under  the  seal 
of  the  court,  upon  an  order  of  the  court,  or  a  judge  or  a 
justice  thereof,  on  the  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  If  the  court  is  a 
justice's  court,  the  commission  must  have  attached  to  it  a 
certificate  of  the  clerk  of  the  superior  court  of  the  county 
in  which  such  justice 's  court  is  held,  under  the  seal  of  such 
superior  court,  to  the  effect  that  the  person  issuing  the 
same  was  an  acting  justice  of  the  peace  at  the  date  of  the 
commission.'*^ 

tiee,  will  be  received  in  the  action  or  These  provisions  have  been  taken  from 

proceeding;    he    must   issue   his    sub-  the    code,    as    with   minor    variations 

poena  requiring  the  witness  to  appear  they    fairly   represent   the    provisions 

and  testify  before  him  at  a  specified  for  depositions  in  most  of  the  "code" 

time  and  place.  states.     Section  2020  of  the  same  code 

§  2038.     Deposition,    how    taken.-  P^vides  that  the  testimony  of  a  wit- 

Upon  the  appearance  of  the  witness,  °^'^  *'"*  °^  ^^^  ^^""^^  "^^  ^^  t^ken  by 

the  judge  or  justice   must   cause  his  <i«POSition  m  the  following  cases:   1. 

testimony  to  be  taken  in  writing,  and  ^"  ""^  *''*'''°-  ^"^  **■"«  ^^'^  ^^^  ^er- 

must   certify  and   transmit  the  same  ""^^^  °^  summons,   or  the  appearance 

to  the  court  or  judge  before  whom  the  "^    ''"'    'ief«°t'a°t-     ^-  In    a    special 

action   or   proceeding   is   pending,   in  Proceeding,  any  time  after  a  question 

such  manner  as  the  law  of  that  state  °^  ^^^^  ^^^  arisen  therein.     3.  Where 

requires.  default  has  been  made  by  any  or  all 

of   the    defendants.     Section    20'^1    is 

42  See    §§    636,    647   et   seq.,   ante.  set   out   in   note   48   to   section    6(39,1, 

More   than   one   commission   may   be  post     In   San   Francisco   etc.   Co.  v! 

issued  if  the  party  finds  them  neces-  Superior  Court,  155  Cal.  30,  17  Ann. 

sary  to  complete  the  testimony  there-  cas.  933,  99  Pac.  359,  it  is 'held  that 

by:  Kose  v.  Swarthout,  73  Misc.  Rep.  these    sections,    prescribing    the    time 

583,  133  N.  Y.  Supp.  557.  for  taking  depositions  and  providing 

«  Cal.    Code    Civ.    Proc,   §   2024.  that  the  deposition  of  a  witness  out 
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§  669a.  Same — Written  interrogatories. —  The  party 
moving  for  the  commission  must,  unless  it  is  waived  by 
the  other  party,  attach  to  the  notice  of  the  motion  the  in- 
terrogatories upon  which  he  desires  it  to  be  taken,  ji  Oh 
the  hearing  of  the  motion,  the  other  party  must  propose 
such  cross-interrogatories  as  he  may  .desire.  If  the  par- 
ties do  not  agree  as  to  the  form  of  the.  interrogatories,  the 
court  must  settle  their  form,  but  such  agreement  or  settle- 
ment does  not  preclude  either  party,  when  the  deposition 
is  offered  in  evidence,  from  interposing  any  objection  to 
any  interrogatory  except  as  to  the  form  thereof.  The  set- 
tlement of  interrogatories  may  be  had  at  the  time  of  the 
hearing  of  the  motion,  or  at  any  other  time  which  the 
court  may  appoint ;  but  the  moving  party  must,  if  he  -  re- 
quest it,  be  allowed  two  days  within  which  to  propose  such 
redirect  interrogatories  as  the  cross-interrogatories  pro- 
posed render  proper.  When  agreed  upon  or  settled,  the 
interrogatories  must  be  annexed  to  the  commission;  or 
when  the  parties  agree  to  that  mode,  or  the  court  on  the 
application  of  either  party,  after  a  hearing  had  upon  two 
days'  notice  to  the  opposite  party,  so  directs,  the  examina- 
tion must  be  without  written  interrogatories.** 

§  669b.  Same — Oral  interrogatories. — When  a  ,  party 
shall  desire  to  take  the  evidence  of  a  nonresident  witness, 
to  be  used  in  any  cause  pending  in  this  state,  the  party 
desiring  the  same  (or  where  notice  shall  have  been  given 
that  a  commission  to  take  the  testimony  of  a  nonresident 
witness  will  be  applied  for,  the  opposite  party,  upon  giv- 

of  the  state  in  all  cases,  and  of  a  wit-  tion,   made   a   conclusive   test  of   the 

ness  in  the  state  in  certain'  emimerated  right  to  take  depositions  de  iene  lesse, 

cases,  may  be  taken  in  an  action  at  and  such  a  limitation  should  not  be 

any  time  after  the  service  of  the  sum-  imposed  by  construction ;    and  there- 

mons  or  the  appearance  of  the  defend-  fore   such   depositions   may   be   taken 

ant,    do    not     limit     the    taking     of  pending  an  appeal.     See,  also,  note  on 

depositions  to  the  time  before  verdict  right  to  take  depositions  pending  ap- 

or  findings  upon  the  iSsues   of   fact.  peal,    appended    to    that    case  'in '17 

The   existence   of   an   actual,   as   dis-  Ann.  Cas.  936.          ,:     , 

tinguished  from  a- potential,' issue  of  n  C'al.,  Code  Civ. .,Pro^G.,  §  2025.. 
faot-'isC  not,  by.  the' terms  of  the'sree- 
Evidence  IV — 3 
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ing  the  other  three  days'  notice  in  writing  of  his  election 
so  to  do)  may  have  a  commission  directed  in  the  same 
manner  as  provided  in  section  2024  of  the  Code  of  Civil 
Procedure  to  take  such  evidence,  upon  interrogatories  to 
be  propounded  to  the  witness  orally;  upon  the  taking  of 
which  each  party  may  appear  before  the  commission,  in 
person  or  by  attorney,  and  interrogate  the  witness.  The 
party  desiring  such  testimony  shall  give  to  the  other  no- 
tice of  the  time  and  place  of  taking  the  same  as  provided 
in  the  section  of  the  code.*^ 

§  669c.  Same — Duty  of  the  commissioner. — The  com- 
mission must  authorize  the  commissioner  to  administer  an 
oath  to  the  witness  and  to  take  his  deposition  in  answer 
to  the  interrogatories,  or  when  the  examination  is  to  be 
without  interrogatories,  in  respect  to  the  question  in  dis- 
pute, and  to  certify  the  deposition  to  the  court,  in  a  sealed 
envelope,  directed  to  the  clerk,  if  there  be  one,  and  if  not, 
to  the  judge  thereof,  and  forwarded  to  him  by  mail  or 
other  usual  channel  of  conveyance.*®  From  the  illustra- 
tions given  in  other  sections,  it  will  be  seen  that  the  stat- 
utes and  rules  of  court  vary  materially  as  to  the  form  of 
these  certificates.  It  will  also  be  found  that,  while  the  pro- 
visions of  such  statutes  must  be  substantially  complied 
with,  mere  clerical  omissions  or  mistakes  are  often  disre- 
garded.*'^ 

§  669d.  Mode  of  taking  and  returning  depositions — 
Within  the  state. — Either  ])arty  may  have  the  deposition 
taken  of  a  witness  in  the  state,  in  either  of  the  cases  men- 
tioned in  section  2021,  before  a  judge  or  officer  authorized 
to  administer  oaths,  on  serving  upon  the  adverse  party 
previous  notice  of  the  time  and  place  of  examination,  to- 
gether with  a  copy  of  an  affidavit,  showing  that  the  case 

<5  Cal.    Code    Civ.    Proo.,  §  2025%.       attendance   by   the   party   giving   the 

Provision  is  made  in  this  section  for       notice, 

payment  to  the  witness  in  default  of        '  '"  ^^'^  ^°^^  ^i^-  P™"-  §  2026. 

4T  See  §§  670  et  seq.,  690,  post. 
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is  within  that  section.  Such  notice  must  be  at  least  five 
days,  adding  also  one  day  for  every  twenty-five  miles  of 
the  distance  of  the  place  of  examination  from  the  resi- 
dence of  the  person  to  whom  the  notice  is  given,  unless,  for 
a  cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time. 
When  a  shorter  time  is  prescribed,  a  copy  of  the  order 
must  be  served  with  the  notice.*^  Either  party  may  at- 
tend the  examination  and  put  such  questions,  direct  and 
cross,  as  may  be  proper.  The  deposition,  when  completed, 
must  be  carefully  read  to  the  witness  and  corrected  bj^ 
him  in  any  particular,  if  desired;  it  must  then  be  subscribed 
by  the  witness,  certified  by  the  judge  or  officer  taking  the 
deposition,  inclosed  in  an  envelope  or  wrapper,  sealed, 
and  directed  to  the  clerk  of  the  court  in  which  the  action  is 
pending,  or  to  such  person  as  the  parties  in  writing  may 
agree  upon,  and  either  delivered  by  the  judge  or  officer  to 
the  clerk  or  such  person,  or  transmitted  through  the  mail 
or  by  some  safe  private  opportunity;  and  thereupon  such 
deposition  may  be  used  by  either  party  upon  the  trial  or 
other  proceeding  against  any  party  giving  or  receiving  the 

48  Cal.  Code  Civ.  Proe.,  §  2031.     The  the  place  of  trial  or  hearing  by  the 

cases  referred  to  are  contained  in  Cal.  nearest  usual  traveled  route;  3.  When 

Code  Civ.  Proc,  and  are  as  follows:  the    witness    is    about    to    leave    th» 

§2021.     Depositions   in    the    state,  county  where  the  action  is  to  be  tried, 

when  taken.-The  testimony  of  a  wit-  ^""^    ^'^    P^'^^^^^y    ""^^^""'^    ^^^^°^ 

ness  in   this   state  may  be   taken  by  ^'^"'^    ^^^    testimony    is   required;    4. 

deposition  in  an   action  at  any  time  ^^^"^  *'^«  ^'*"«^^'  "'l^erwise  liable  to 

»,       ,,             .         J!  ii.  attend    the   trial,   is   nevertheless   too 

after  the  service  of  the  summons  or  .                             ' 

the  appearance  of  the  defendant,  and       ^°^™  .*"  ^^^'''^'   ^■^^^'^  ^^^  "=««- 

in  a  special  proceeding  after  a  ques-  ™°"y  ^^  '"^l""^''  "P""^  ^  """t^""'  "' 

^  .     .  ,           .        .,       •      -J.!,  in  any  other  case  where  the  oral  ex- 

tion  of  fact  has  arisen  therein,  m  the  .    •' . 

.  „      .                    T    -[in,       J.V,        -i      >,  amination   of   the  witness   is  not   re- 

foUowing  cases:   1.  When  the  witness  . 

7    .     .,         ..                       T  quired;   ,6.  When   the   witness   is   the 

is  a  party  to  the  action  or  proceeding  ^          '                                      ^ 

~,                     V,        x  oiily  one  who  can  establish  facts  or  a 

or  an, officer  or  member  of  a  corpora-  •'             .                                     =■  ,ui 

,  .  ,    .              i     J.    ii.        i'  fact  material  to  the  issue;   provided, 

tion  which  is  a  party  to  the  action  oi  ,         ,                .  .                 '   '■  """"="> 

,.                   ■  ■              J.          u  that   the   deposition    of   such   witness 

proceeding,    or    a    person    for    whose  ,    „          ,    -^      ,  .„  ,. 

:         T   .     .        ,ei.   iu         i-  shall  not  be  used  if  his  presence  can 

immediate  benefit  the  action  or  pro-       ^ _n_i.ii,     i-        _j,  1-,      ,      , 

ceeding  is  prosecuted  or  defended; 
2.  When  the  witness  resides  out  of  the 
county  in   whicM  liis  testimony  is  to  The  Georgia  Code,  §  5886,  is  some- 

be  used,  or  resides  in  the  county  but  what  similar  to  the  Californian,.  but 
more   than   fifty   miles   distant   from      it  adds,  "All  female  witnesses.'* 


be  procured  at  the  time  of  the  trial 
of  the  cause. 


,§  669e  THE    LAW    OF   EVIDENCE    IN    CIVIL   CASES.  1 16 

notice,  subject  to  all  legal  exceptions;  but  if  the  parties 
attend  at  the  examination,  no  objection  to  the  form  of  an 
interrogatory  shall  be  made  at  the  trial,  unless  the  same 
was  stated  at  the  time  of  the  examination.  If  the  deposi- 
tion be  taken  under  subdivisions  2,  3,  and  4  of  section  2021, 
proof  must  be  made  at  the  trial  that  the  witness  continues 
absent  or  infirm,  or  is  dead.  The  deposition  thus  taken 
may  be  also  read  in  case  of  the  death  of  the  witness.*^' 

§  669e.  Same — Compelling  attendance  and  production 
of  papers. — The  process  by  which  the  attendance  of  a 
witness  is  required  is  a  subpoena.  It  is  a  writ  or  order 
directed  to  a  person  and  requiring  his'  attendance  at  a 
particular  time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  bring  with  him  any  books,  documents, 
or  other  things  under  his  control  which  he  is  bound  by  law 
to  produce  in  evidence.  A  subpoena  is  issued:  1.  To  re- 
quire attendance  before  a  court,  or  at  the  trial  of  an  issue 
therein,  or  upon  the  taking  of  a  deposition  in  an  action  or 
.proceeding  pending  therein,  it  is  issued  by  the  clerk  of  the 
court  in  which  the  action  or  proceeding  is  pending,  under 
the  seal  of  the  court,  or  if  there  is  no  clerk  or  seal  then  by 
a  judge, or  justice  of  such  court;  2.  To  require  attendance 
before  a  commissioner  appointed  to  take  testimony  by  a 
court  of  a  foreign  country,  or  of  the  United  States,  or  of  any 
other  state  in  the  United  States,  or  before  any  officer  or 
officers  empowered  by  the  laws  of  the  United  States  to  take 
testimony,  it  may  be  issued  by  the  clerk  of  the  superior 
court  of  the  county  in  which  the  witness  is  to  be  examined, 
under  the  seal  of  such  court ;  3 .  To  require  attendance  out 
of  court,  in  cases  not  provided  for  in  1,  supra,  before 
a  judge,  justice,  or  other  officer  authorized  to  administer 
oaths  or  take  testimony  in  any  matter  under  the  laws  of 
the  state,  it  is  issued  by  the  judge,  justice,  or  other  officer 
before  whom  the  attendance  is  required.  If  the  subpoena 
is  issued  to  require  attendance  before  a  court,  or  at  the 

48a  Cal.    Code    CSv.    Proc,    §  2032. 
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trial  of  an  issue  therein,  it  is  issued  by  the  clerk,  as  of 
course,  upon  the  application  of  the  party  desiring  it.  If 
it  is  issued  to  require  attendance  before  a  commissioner 
or  other  officer  upon  the  taking  of  a  deposition,  it  must  be 
issued  by  the  clerk  of  the  superior  court  of  the  county 
wherein  the  attendance  is  required  upon  the  order  of  such 
court  or  of  a  judge  thereof,  which  order  may  be  made  ex 

§  669f.  Same — Form  and  other  requisites. — Continuing 
the  method  we  have  adopted  of  giving  the  proceedings  in 
one  state  as  a  type  of  the  others,  we  now  show  the  pro- 
visions in  regard  to  the  form  and  other  concomitants  of  the 
deposition.  Depositions  must  be  taken  in  the  foi'in  of 
question  and  answer.  The  words  of  the  witness  must  be 
written  down,  in  the  presence  of  the  witness,  by  the  officer 
taking  the  deposition,  or  by  some  disinterested  person  ap- 
pointed by  him.  It  may  be  taken  down  in  shorthaiid,  in 
which  case  it  must  be  transcribed  into  longhand  by  the 
person  who  took  it  down.  When  completed,  it  must  be 
carefully  read  to  or  by  the  witness  and  corrected  by  him 
in  any  particular,  if  desired,  by  writing  or  causing  his 
corrections  to  be  written  in  the  body  or  margin  of  or 
at  the  bottom  of  the  deposition,  and  must  then  be  sub-  ■ 
scribed  by  the  witness.  The  officer  before  whom  the 
deposition  is  taken  must  write  his  initials  near  said, cor- 
rections. If  the  parties  agree  in  writing  to  any  other 
mode,  the  mode  so  agreed  upon  paust  be  followed.^" 

§  670(687,688).    Irregularities — As  to  names,  etc. — In 

the  discussion  under  the  head  of  the  federal  statutes,  we 
found  that  depositions  are  based  upon  statutes,  and  that, 
since  the  statutes  are  in  derogation  of  the  comnjpn  law, 
their  provisions  must  be  substantially  complied  with;  but 
that  depositions  are  not  necessarily  rejected  because  of 
mere  technical  irregularities,  mistakes  or  omissions,  where 

49  Cal.  Code  Civ.  Proc,  S§  1985,'   60  Cal.  Code  Civ.  Proe.,  %   2006. 
1986. 
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it  is  obvious  that  no  injustice  has  been  done.^^  The  same 
principle  has  been  illustrated  in  a  large  number  of  de- 
cisions in  the  state  courts.  Thus,  a  deposition  may  be  re- 
ceived, although  the  case  is  wrongly  entitled  in  the  notice, 
if  the  names  of  the  witnesses  are  given  and  the  circum- 
stances are  such  that  the  opposing  counsel  must  know  the 


Bl  See  §§  641,  644,  652,  ante.  Ir- 
regularities have  been  held  immaterial 
where  the  commissioner  fails  to  sub- 
scribe each  sheet  of  the  deposition  as 
required  by  a  rule  of  court,  there 
being  no  suspicion  that  the  deposition 
has  been  tampered  with:  Chadwick  v. 
Chadwick,  59  Mich.. 87,  26  N.  W.  288; 
where  the  deposition  has  been  prop- 
erly addressed  and  indorsed,  but  not 
delivered  to  the  court  through  the 
mail:  Locke  v.  Tuttle,  41  Mich.  407, 
1  N.  W.  1039;  where  the  deposition 
was  addressed  to  the  supreme  court 
instead  of  the  superior  court :  Scrip- 
ture V.  Newcomb,  16  Conn.  588; 
where  the  commission  was  for- 
warded to  the  witness  instead  of  the 
commissioner,  the  commission  having 
been  delivered  to  the  officer,  and  the 
deposition  in  other  respects  having 
been  properly  taken,  and  no  preju- 
dice having  been  shown:  Phelps  v. 
Walkey,  84  Iowa,  120,  50  N.  W.  560 ; 
where  the  deputy  cleric  of  the  court, 
instead  of  the  clerk,  received  the  in- 
terrogatories from  the  postoffice: 
Louisville  Ky.  Co.  v.  Chaffin,  84  Ga. 
519,  11  S.  E.  891;  where  the  answers 
to  the  interrogatories  were  returned 
in  the  same  sealed  envelope,  but  not 
attached,  there  being  no  suggestion 
of  fraud,  or  that  the  deposition  had 
been  tampered  with :  Downs  v. 
Hawly,  112  Mass.  237  (see,  also. 
Street  v.  Andrews,,  115  N.  C.  417,  20 
S.  E.  450) ;  where  the  clerk  of  the  . 
court,  required  by  the  statute  to  have 
the  custody  of  the  deposition,  allouvd 
it  to  be  taken  out  of  the  office  to  be 


copied:  Harris'  Appeal,  58  Conn.  492, 
20  Atl.  617  (the  contrary  rule  was 
adopted  where  an  attorney,  without 
order  of  the  court,  sent  the  deposi- 
tion back  to  be  corrected:  Creager  v. 
Bouglas,  77  Tex.  484,  14  S.  W.  150)  ■ 
where  the  name  of  the  commissioner 
and  that  of  the  witness  were  inter- 
changed: Eastman  v.  Bennett,  6  Wis. 
228 ;  where  the  return  contained  a 
misrecital,  by  the  commissioner,  of 
the  court  from  which  the  commission 
issued,  the  mistake  being  shown  by 
the  commission  itself:  Louisville  Ry. 
Co.  V.  Chaffin,  84  Ga..  519,  11  S.  E. 
891;  where  the  deposition  was 
wrongly  indorsed  by  the  clerk  of  the 
court  receiving  it:  Hogendobler  v. 
Lyon,  12  Kan.  276;  or  not  marlced 
by  him  as  fXed:  Moran  v.  Green,  21 
N.  J.  L.  562 ;  Summers  v.  Wallace, 
9  Watts  (Pa.),  161.  Mere  cleri- 
cal omissions  or  mistakes  in  the 
certificate  or  return  of  the  officer  or 
in  the  caption,  which  raise  no  infer- 
ence of  fraud  or  that  there  has  been 
a  failure  to  comply  in  substance  with 
the  statute  or  rule  of  court,  are  often 
disregarded:  Kidder  v.  Blaisdell,  45 
Me.  461;  Payne  v.  West,  99  Ind.  390 
Band  v.  Dodge,  17  N.  H.  343;  Shel 
don  v.  Wood,  2  Bosw.  (N.  Y.)  267 
Scott  V.  Perkins,  28  Me.  22,  48  Am. 
Dec.  470;  Rhees  v.  Fairchild,  160  Pa, 
5135,  28  Atl.  928  (seal  omitted) 
H:ard  v.  Brown,  18  Vt.  87;  Borders 
V.  Barber,  81  Mo.  636  (single  word 
of  prescribed  form  omitted) ;  Sem- 
mens  v.  Walters,  55  Wis.  675,  1,3  N. 
W.     889     (residences     of     witnesses 


119 


DEPOSITIONS. 


670  (687,  688) 


case  intended.^2  In  many  cases  depositions  have  been  re- 
ceived, notwithstanding  an  error  as  to  the  names  of  the 
witnesses  in  the  notice  of  taking,  where  there  was  such 
similarity  of  names  as  to  easily  cause  mistake,  and  where 
the  other  party  had  not  been  misled  to  his  injury.^^  But 
where  the  mistake  of  name  is  substantial  and  material,  sd 
that  the  name  is  clearly  different,  and  the  error  has  not 
been   waived,   it  is   fatal.^*    Where   the   mistake   or   dis- 


omitted  in  caption) ;  Sanford  v. 
Spence,  4  Ala.  237  (hour  of  day  when 
deposition  taken,  not  stated)  ;  Ken- 
dall V.  Limberg,  69  111.  355  (mistake 
in  the  name  of  the  clerk  issuing  the 
commiss-ion) ;  Lewis  t.  Morse,  20 
Conn.  211  (certificate  did  not  state 
that  deponent  signed  the  deposition, 
but  this  fact  appeared  from  inspec- 
tion). But  where  the  hour  of  taking 
the  deposition  was  wrongly  stated, 
the  deposition  was  not  admitted: 
Kean  v.  Newell,  1  Mo.  754,  14  Am. 
Dec.  321.  See,  also,  Schwartz  v. 
Royal  Neighbors,  12  Cal.  App.  595, 
108  Pae.  51 ;  Savage  v.  Burkhead,  149 
Mo.  App.  286,  129  S.  W.  1025. 
There  have  been  several  useful  rul- 
ings in  Texas  to  be  found  in  the  fol- 
lowing eases:  Rice  v.  Eagan  (Tex. 
Civ.  App.),  129  S.  W.  1148  (omis- 
sion to  read  entire  deposition  to  wit- 
ness where  each  answer  separately 
read  as  written  down) ;  Wisegarver  v. 
Yinger  (Tex.  Civ.  App.),  128  S.  W. 
1190  (omission  of  notarial  seal  from 
envelope) ;  Henderson  v.  Louisiana 
etc.  Lumber  Co.  (Tex.  Civ.  App.), 
128  S.  W.  671  (duplication  of  an- 
swers) ;  Missouri  etc.  R.  Co.  v. 
Neaves  (Tex.  Civ.  App.),  127  S.  W. 
1090  (misdescription  of  defendant)  ; 
Texas  etc.  R.  Co.  v.  Mosley  (Tex. 
Civ.  App.),  124  S.  W.  485  (omission 
to  state  official  title). 

52  Mathews  v.  Dare,  20  Md.   248; 
Monteoth     v.     Caldwell,     7     Humph. 


(Tenn.)  13;  Jordan  v.  Hazard,  10 
Ala.  221,  where  the  plaintiff's  name 
was  given  as  Robert  Q-.  instead  of 
Rowland  G. ;  Dixon  v.  Steele,  5, 
Hayw.  (Tenn.)  28,  where  the  names 
of  the  parties  in  the  dedimus  were 
incorrect,  but  it  did  not  appear  that 
there  was  any  other  suit  between  the 
parties.     See   §   662,  ante. 

53  International  Ey.  Col  v.  Kin- 
dred, 57  Tex.  491,  where  the  name 
was  given  as  John  McKay  instead 
of  John  Macke;  Kent  v.  Buck,  45 
Vt.  18,  where  the  deppsition  was 
signed  Emily  A.  P.  instead,  of  Mr^. 
I.  V.  P.,  as  stated  in  notice,  the  wit- 
ness being  known  as  the  wife  of  I. 
V.  P. ;  Strayer  v.  Wilson,  54  Iowa, 
565,  7  N.  W.  7,  where  there  was  only 
one  Christian  name  in  the,  deposi- 
tion, but  the  return  showed  two; 
Bibb  V.  Allen,  149  tX.  S'.  481,  37  L. 
Ed.  819,  13  Sup.  Ct.  Rep.  950,  where 
there  was  an  error  in  the  name  of  the 
commissioner;  Tompkins  v.  Williams, 
19  Ga.  569,  where  the  other  party 
knew  who  was  to  be  examined, ,  and 
cross-examined  the  witness;  Strayer 
V.  Wilson,  54  Iowa,  565,  7  N.  W.  7, 
where  the  two  names  are  idem  so- 
nans;  Braley  v.  Braley,  16  N.  H. 
426,  where  the  mistake  of  name  was 
in  the  caption.     See  §  662,  ante. 

54  McCoy  V.  People,  71  HI.  Ill; 
Strayer  v.  Wilson,  54  Iowa,  595,  7 
N.  W.  7;  Scholes  v.  Ackerland,  13 
111.    650;    Patterson   v.   Wabash   By. 
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crepancy  in  the  name  of  a  witness  or  party  in  one  paper 
or  part  of  the  deposition  is  corrected  in  another,  it  will  be 
disregarded.^^  On  the  principle  under  discussion,  the  dep- 
osition may  be  received,  in  evidence,  although  there  is  not 
exact  correspondence  between  the  name  of  the  commis- 
sioner as  stated  in  the  commission,  and  as  it  appears  in 
his  certificate  and  signature,  or  where  there  are  other 
slight  mistakes  in  other  names.^^  Where  depositions  were 
to  be  taken  at  a  distance  on  a  date  certain  and  the  at- 
torneys for  the  parties  desiring  to  avail  themselves  of  an 
excursion  train  agreed  they  might  be  taken  at  a  later 
date,  and  that  if  one  of  them  could  not  then  attend  he 
wduld  instruct  a  local  attorney  to  appear  for  him,  the  dep- 
ositions taken  were  admitted  notwithstanding  the  absence 

Ray  instead  oi  Daniel  E.  Wray. 
This  rule  has  been  applied  where  the 
name  of  the  defendant  is  inaccurately 
given  in  the  notice  or  other  papers: 
Mann  V.  Birehard,  40  Vt.  326,  94 
Am.  Dee.  398;  Kellum  v.  Smith,  39 
Pa.  241,  where  the  Christian  name 
was  omitted  {contra,  McClintock  v. 
Crick,  4  Iowa,  453;  MeOandless  v. 
Polk,  10  Humph.  (Tenn.)  617,  where 
the  name  of  the  commissioner  was 
omitted  in  the  blank  and  filled  in  by 
him)  ;  where  the  commission  only 
giv€5S  the  individual  name  of  the 
plaintiff,  instead  of  his  name  in  his 
representative  capacity:  Reese  v. 
Beck, ,  24  Ala.  651;  where  the  name 
of  the  state  is  omitted  from  the 
caption:  Atkinson  v.  Starbuck,  6 
Blackf.  (Ind.)  353;  where  the  cap- 
tion contains  a  clerical  error  as  to 
the  date  of  the  taking:  Jones  v. 
Smith,  6.  Iowa,  229.  Where  the 
Jiome  of  the  wrong  county  was  in- 
serted but  erased,  and  adverse  party 
had  named  commissioner  residing  at 
great  distance  from  witness  and  who 
did  not  act,  depositions  were  properly 
admitted  in  evidence:  Butts  County 
V.  Hixon,  135  Ga.  26,  68  S.  E.  786. 


Co.,  54  Mich.  91,  19  N.  W.  761,  where, 
the  name  was  given  as  James  Horan' 
instead  of  Patrick  Horan;  Glenn  v. 
Gleason,  61  Iowa,  28,  15  N.  W.  659, 
wl)ere  it  was  Sallie  E.  McK.  instead 
of   S.   M.   K. 

B5  Kendall  v.  Limberg,  69  111.  355; 
Ellis  V.  Spaulding,  39  Mich.  366, 
where  the  name  was  wrong  in  the 
commission,  but  corrected  in  interrog- 
atories. 

■       CI  I  , 

56  Byington  v.  Moore,  62  Iowa, 
470,  17  N.  W.  644,  where  a  commis- 
sion issued  to  Fred  Kemley  and  signed 
by  P.  A.  Bemley  was  sustained  on 
the  presumption  that  tjie  commission 
was  sent  to  Fred  Remley,  and,  since 
it  had  been  returned  by  someone, 
there  was  sufficient  similarity,  between 
the  names  to  infer  that  the  same  per- 
son returned  it:  Frierson  v.  Irwin,  4 
La.  Ann.  277,  where  a  commission,  is- 
sued to  E.  R.  Clyde,  was  returned 
executed  by  Robert  J.  Clyde;  Bibb  v. 
Allen,  149  U..  S.  481,  37  L.  Ed.  819, 
13  Sup.  Ct.  Rep.  950,,  where  the  name 
of  the  commissioner  was  given  as  , 
Carey  instead  of  Corey;  Sparks  v. 
Sparks,  51  Kan.  195,  32  Pac.  892, 
where    his   name    was    given   as    Dan 
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.of  the  attorney,  it  being  established  that  the  attorney  on 
the  other  side  had  invited  the  local  attorney  to  attend  but 
he  declined,  not  having  been  instructed."'^  Where  a  depo- 
sition failed  to  recite  that  it  was  taken  in  pursuance  of  a 
commission,  but  it  had  been  filed  in  time,  an  objection  on 
that  account  made  for  the  first  time  when  it  was  offered 
in  evidence  was  not  sustained.^^  Where  a  commissioner 
duly  authorized  to  take  the  deposition  of  a  witness  inclosed 
without  authority  the  answers  of  another  person  not 
named  in  the  commission  in  addition  to  the  witness,  and 
there  was  no  attempt  made  to  use  these  answers,  it  was 
held  their  being  inclosed  by  the  commissioner  did  not  affect 
the  admissibility  of  the  deposition  of  the  named  witness.®" 

§671(689).  Waiver  of  objections.— The  doctrine  of 
waiver  applies  with  all  its  force  to  the  objections  which 
may  be  raised  to  the  form  of  a  deposition  and  the  manner 
of  taking  it,  and  hence  it  is  a  familiar  rule  that  defects  in 
the  notice  or  in  other  steps  incident  to  the  taking  of  a  dep- 
osition may  be  waived,  either  by  the  acts  of  the  parties  or 

67  Flowers   v.    Poorman,     43     Ind.  contain  the.  same  provision  wliich  was 

App.    528,    87    N.    E.    1107.     In   this  applied  to  an  objection  that  the  resi- 

case  the  court   said:   "The  agreement  .denee  "of  the  witness  was  not  given, 

amounted  to  a  waiver  of  the  time  fix^d  and  that  it  did  not  appear  that  the 

in    the   notice.     It    appears    that   the  deposition    was  ,  fi;rst    read    over    and 

deposition  was  taken  at  the  time  thus  that  the  witness  had  not,  signed  each 

fixed,    that    appellant    was     not     de-  page:  ,Rock  Island  Plow  Co.  v.  Scho- 

ceived  or  harmed  thereby,  and  it  also  ening,    104    Minn.    163,    116    N.    W. 

afBrmatively  appears  that  appellant's  356.     See,   also,  Robards  v.   jlobards, 

absence  from  the  taking  of  the  depo-  33  Ky.  Law  Eep.  565,  110  .8.  W.;422. 

aition    was    not    occasioned    by     this  59  Southern  Pac.  Co.  v.  Wilson,  10 

change  of  time,  and  that  no  substan-  Ariz.  162,  85  Pac.  401.     In  New  Jer,- 

tial  prejudice  was  done  appellant  by  sey    it    was    held    that    a    deposition 

the    deviation     complained     of.     The  taken  under  section  45  et  seq.  of  the 

deposition    was    properly    admitted":  Revised    Byidence    Act    (Laws    1900, 

Burns'  Ann.  Stats.  1908,  §  463,  P.   L.,   p.  M2)    is   admissible    to    be 

58  Bradley   v.    Hufferd,    138    Iowa,  read  in  evidence,  although  the  notice 

611,  116  N.  W.  814.     The  Iowa  Code,  of   taking   the   same    did   not  ,  assert 

section    4708,    contains,  the   provision  that   the  person   proposed   to   be   ex- 

as   to   unimportant     deviations     from  amined  was  a  material  witness  and  a 

statutory    directions.   ,  The    Minnesota  nonresident:    Ferguson  v.   Central.  B. 

Revised  Laws' of  ■l905,  section  4678,  Co.,  74  N.  J.  L.  691,  67  Atl.  602.' 
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by  express  stipulations.*"  Thus,  if  a  party  or  his  attorney 
appears  and  cross-examines  a  witness,  this  is  a  waiver  of 
all  defects  in  the  notice  or  of  the  fact  that  no  notice  has 
been  served.  This  rule  rests  upon  the  ground  that,  when 
a  person  avails  himself  of  the  privileges  which  a  notice  is 
designed  to  give,  he  ought  not  to  be  heard  to  say  that  he 
has  had  no  notice."^  When  a  deposition  is  taken  pursuant 
to  verbal  agreement  at  the  time  and  place  agreed  upon, 
and  the  person  taking  it  relies  on  such  agreement,  the  other 
party  waives  his  objection  to  the  want  of  notice,  whether 
he  attends  at  the  taking  or  not."^     The  same  is  true  where 


60  For  an  interesting  case  of  stipu- 
lations, both  oral  and  written,  see 
St.  Louis  etc.  E.  Co.  v.  Webster,  99 
Ark.  265,  137  S.  W.  1103,  1199.  See, 
also,  Groot  v.  Oregon  etc.  R.  Co.,  34 
Utah,  152,  96  Pac.  1019,  where  the 
attorneys  agreed  that  the  testimony 
might  be  signed  by  notary  for  the 
witnesses  after  it  had  been  written 
out  from  the  stenographer's  notes. 
In  Holden  v.  CantreU,  88  S.  G.  281, 
70  S.  E.  815,  part  of  a  deposition 
was  put  in  evidence  over  objection. 
The  objector  subsequently  asked  that 
the  whole  deposition  should  be  put 
in,  as  part  of  it  had  been  read.  This 
was  held  no  waiver  of  his  objection. 

«l  Potts  V.  Coleman,  86  Ala.  94, 
5  South.  780;  Eogers  v.  Wilson, 
Minor  (Ala.),  407,  12  Am.  Dec.  61; 
Caldwell  v.  Mc Vicar,  9  Ark.  418; 
Bollinger  v.  Bollinger,  153  Cal.  190, 
94  Pac.  770;  Kelly  v.  Ning  Yung 
B.  Assn.,  2  Cal.  App.  460,  84  Pac. 
821;  Byan  v.  People,  21  Colo.  119, 
40  Pae.  755;  Greene  County  v.  Bled- 
soe, 12  111.  267;  Long  v.  Straus,  124 
Ind.  84,  24  N.  B.  664;  Doe  v.  Brown, 
8  Blaekf.  (Ind.)  443;  Mumma  v.  Me- 
Kee,  10  Iowa,  107;  Nevan  v.  Eoup,  8 
Iowa,  207;  Sheibley  v.  Ashton,  130 
Iowa,  195,  106  N.  W.  618;  Beatty  v. 
Thompson,  23  Ky.  Law  Hep.  1850,  66 


S.  W.  384  (see  Taylor  v.  Whitney, 
4  T.  B.  Mon.  (Ky!)  364,  as  to  efCect 
of  "agent"  asking  questions)  ;  George 
V.  Nichols,  32  Me.  179;  Waters  v. 
Waters,  35  Md.  531;  Waldron  v.  St. 
Paul,  33  Minn.  87,  22  N.  W.  4; 
Eagan  v.  Cargill,  24  Miss.  540;  Sey- 
mour V.  Farrell,  51  Mo.  95;  Union 
Pac.  E.  Co.  V.  Thompson,  75  Neb. 
464,  106  N.  W.  598;  Newell  v.  Bas- 
sett,  33  N.  J.  L.  26;  Eushmore  v. 
Hall,  12  Abb.  Pr.  (N.  Y.)  420;  Kea 
V.  Bobeson,  39  N.  C.  427;  McCormiek 
V.  Irwin,  35  Pa.  Ill;  Kelton  v.  Mon- 
taut,  2  E.  I.  151 ;  Babcock  v.  Ormsby, 
18  S.  D.  358,  100  N.  W.  759;  Bed- 
ford V.  Ingram,  5  Hayw.  (Tenn.) 
155;  Benham  v.  Purdy,  48  Wis.  99,  4 
N.  W.  133;  Cameron  v.  Cameron,  15 
Wis.  1,  82  Am.  Dec.  652.  Cross-ex- 
amination vfaives  the  objection  of 
competency  of  the  witness  if  known: 
Brice  v.  Lide,  30  Ala.  647,  68  Am. 
Dec.  148.     See  §  654,  ante. 

82  Ormsby  v.  Granby,  48  Vt.  44. 
So  where  there  is  consent  to  the  is- 
suing of  a  commission,  the  party 
cannot  object  that  it  was  irregularly 
issued:  Cherry  v.  Baker,  17  Md.  75; 
Wilkinson  v.  Ward,  42  111.  App.  541; 
In  re  Turner,  71  Vt.  382,  45  Atl.  754. 
See,  also,  for  other  cases  of  waiver: 
Clark  y.  Clark,  76  N.  H.  430,  83  Atl. 
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the  deposition  is  taken  against  the  objection  of  a  party, 
but  pursuant  to  a  notice  given  by  him.^^  The  same  prin- 
ciple has  been  applied  when  a  party  appears  and  takes 
part  in  the  proceedings  hy  objecting  to  the  competency  of 
testimony,®*  or  has  the  hearing  continued  to  give  him  time 
to  file  cross-interrogatories.*^  The  inere  presence  of  a 
party  at  the  taking  of  a  deposition,  even  when  he  makes 
no  objection,  has  in  several  cases  been  held  a  waiver  of 
irregularities  in  the  manner  of  taking  it.*"  The  right  to 
object  that  a  witness  was  not  sworn  at  the  proper  time,*'' 
or  in  the  proper  manner;**  or  that  an  answer  is  not  respon- 
sive to  the  question,*®  or  that  his  testimony  given  is  in  nar- 
rative form^"  is  waived  by  the  failure  to  object  by  the 
party  present  at  the  taking  of  the  deposition.  One  who 
examines  a  witness,  making  no  objection  to  his  competency, 


515;  Erk  v.  Simpson,  137  Ga.  608, 
73  S.  E.  1065;  Murphy  v.  Coehran 
(Iowa),  134  N.  W.  1085;  Ex  parte 
Alexander,  163  Mo.  App.  615,  147  8. 
W.  521;  Freeman  v.  Grashel  (Tex. 
Civ.  App.),  145  S.  W.  695;  Chicago 
etc.  E.  Co.  V.  Trout  (Tex.  Civ.  App.), 
152  S.  W.  1137;  Ealph  v.  Taylor  (B. 
I.),  85  Atl.  941;  J.  B.  King  &  Co. 
V.  C.  W.  Hancock  (Va.),  77  S.  E. 
510;  Smith  v.  Morris  (Ala.),  61 
South.  276. 

63  Crabb  v.  Orth,  133  Ind.  11,  32 
N.  E.  711. 

64  Miller  v.  McDonald,  13  Wis.  673 
(the  rule  is  the  same,  though  the  pre- 
liminary objection  was  also  made  that 
there  had  been  no  notice). 

66  Hobart  v.  Jones,  5  Wash.  385, 
31  Pac.  879. 

06  Fry  V.  Coleman,  1  Grant  (Pa.), 
445;  Wertz  v.  May,  21  Pa.  274;  Long 
V.  Straus,  124  Ind.  84,  24  N.  E.  664; 
Kea  V.  Eobeson,  4  Ired.  Eq.  (39  N. 
C.)  427.  In  Bacon  v.  Eogers,  8  Al- 
len (Mass.),  146,  it  was  held  that  the 
mere  presence  of  one  of  several  de- 


fendants, who  takes  no.  part  in  the 
proceedings,  is  no  waiver  of  a  want 
of  authority  appearing  on  the  face 
of  the  certificate.  And,  a  fortiori, 
when  the  objector's  attorney  specifi- 
cally declines  to  take  any  part  in  the 
proceedings,  his  presence  does  not 
amount  to  a  waiver  of  any  objection 
to  the  want  of  authority  apparent  on 
the  face  of  the  certificate:  Harris  v. 
Wall,  7  How.  (U.  S.)  693,  12  L.  Ed. 
875. 

67  Armstrong  v.  Burrows,  6  Watts 
(Pa.),  266. 

68  Northern  Pac.  Ey.  Co.  v.  XJrTin, 
158  U.  S.  271,  39  L.  Ed.  977,  15 
Sup.  Ct.  Eep.  840. 

69  Brown  v.  Mitchell,  75  Tex.  9, 
12  S.  W.  606. 

70  Myers  v.  Murphy,  60  Ind.  282. 
The  rule  is  the  same  where  the  objec- 
tion is  that  an  interrogatory  is  too 
general:  International  Ey.  Co.  v. 
Prince,  77  Tex.  560,  19  Am.  St.  Eep. 
795,  14  S.  W.  171;  Paterson  v.  Chi- 
cago M.  &  St.  P.  Ey.  Co.,  95  Minn. 
57,  103  N.  W.  621. 
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waives  the  right  to  do  so  afterward.''^  Indeed,  it  may  be 
set  down  as  the  universal  rule  that,  where  the  jurisdic- 
tional steps  prescribed  by  the  statute  for  the  taking  of  the 
deposition  have  been  complied  with  and  the-  defect  is  an 
irregularity  in  the  form  of  notice,  such  a  defect  is  waived 
and  cured  by  the  appearance  of  the  opposing  counsel  at, 
and  the  participation  in,  the  taking  of  the  deposition.  Of 
course  the  rule  is  to  the  contrary  if  the  error  be  substan- 
tive, going  to  a  failure  to  comply  with  any  of  the  prerequi- 
sites in  obtaining  the  order  for  the  taking  of  the 
deposition.'^^  "The  whole  object  of  the  notice  being  the 
opportunity  to  cross-examine,  the  deposition  is  receivable 
if  there  was  actually  a  cross-examination  or  an  attendance 
for  it,  even  though  the  notice  was  formally  defective.'"' 
A  waiver  is  but  a  neglect  or  designed  omission  to  insist 
upon  a  matter,  of  which  a  party  may  take  advantage,  at 
the  time  when  it  ought  to  be  done,  so  that  it  must  operate 
as  a  trap  to  the  other  party  to  revive  and  insist  upon  it 
afterwards.  If  a  defect  of  any  kind  is  seasonably  urged 
and  insisted  upon,  the  party  has,  in  most  cases,  an  oppor- 
tunity to  remedy  the  difficulty.  If  the  action  of  his  oppo- 
nent defeats  an  effort  to  do  this,  it  would  be  unreasonable 
to  allow  advantage  to  be  taken  of  a  defect  even  indirectly 
sanctioned  by  the  objector.'^,*  If  tlie  notice  is  not  sufficient 
to  authorize  the  taking  of  the  deposition  of  a  witness  called, 
the  party  against  whom  it  is  to  be  used  should  refuse  to 
take  part  in  his  examiniation,  and  at  the  proper  time  move 
to  suppress  the  deposition.  According  to  a  principle  per- 
taining to  many  matters  of  practice,  a  party  cannot  exam- 
ine a  witness  for  the  purpose  of  eliciting  favorable  testi- 
mony, and  at  the  same  time  retain  the  right  to  suppress  his 
deposition  if  it  strengthens  the  cause  of  his  adversary. '''' 

71  Weil     V.     Silverstone,     6     Bush  73  1  Greeenl.  Ev.,  16th  ed.,  §  163b. 
(Ky.),  698;   Earnhardt  v.   Smith,  86  74  Lisbon  v.  Bath,  23  N.  H.  1. 

N.  C.  473.  7S  Babeock   v.    Ormsby,    18    S.    D. 

72  Bollinger  v.'  Bollinger,  153   Cal.       358,   100  N.  W.   759.     It  is  held  in 
190,  94  Pae.  770.  Waldron  v.  City  of  St,  Paul,  33  Minn. 
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§  672  (690).  Same— Objections  to  the  authority  of  the 
commissioner. — On  the  same  principle  stated  in  the  last 
section,  one  who  cross-examines  witnesses  cannot  object  to 
the  competency  of  one  of  the  commissioners  to  act;''^  and 
the  filing  of  cross-interrogatories,  without  objection  to 
the  failure  to  give  notice  of  the  name  of  the  commissioner, 
will  be  deemed  a  waiver  of  such  objection.'^''  An  objection 
to  the  commissioner  on  the  ground  that  he  is  not  a  proper 
person  to  take  the  deposition,  if  known  to  the  party  dr  his 
attorney,  is  waived,  if  not  made  when  the  deposition  is 
taken,''^*  or  if  the  witness  is  cross-examined.''^  There  is, 
however,  a  very  strong  opposing  decision  in  Indiana.  In 
that  case  the  officer  taking  the  deposition  was  at  the  time 
a  clerk  in  the  office  of  the  opposing  attorneys  and  Dowling, 
C.  J.,  said:  "The  fact  that  the  attorneys  of  the  appellant 
appeared  and  cross-examined  the  witness  did  not  operate 
as  a  waiver  of  their  right  to  suppress  the  deposition  on 
account  of  the  incompetency  of  the  notary.  They  could 
make  no  effectual  objection  until  the  deposition  was  filed 
in  the  court  where  the  suit  was  pending,  and  it  appears 
that  they  moved  its  suppression  at  the  proper  time. ' ' 
From  the  opinion  delivered  by  the  learned  chief  justice  it 
seems  that  the  law  in  Indiana  in  this  regard  does  not  rec- 

87,  22  N.  W.  4,  that  a  fatal  error  in  N.  C.  473 ;  Stalmaker  v.  Janes,  68  W. 

the  notice  as  to  the  name  of  a  wit-  Va.   176,   69   S.   E.   651.     But    where 
aess  is  no  ground  for  suppressing  the  '    the  disability  of  the  commissioner  was 
_  deposition,  where  the    adverse  ,  party  ,     not  known  at  the  time,   there   is   no 

appeared  and  cross-examined.  waiver:    Bledsoe   v.    Jones,    145    Ala. 

T6  St.  Louis  etc.  E,  Co.  v.  Webster,  685,  40  South.  111. 

99   Ark.   265,^  Ann.   Gas.   1913B,   141,  n  Aicardi  v.  Strang,  38  Ala.  326. 

137    S.    W.     1103,    1199;    Douge    vc  So  it  waives  the  filing  of  an  a:ffidavit 

Pierce,    13    Ala.     127;     Anderson     v.  foj.  ^e  commission:  Pickard  v.  Bates, 

Thoroughgoo'd,   5   Harr.    (Del.)     199;  gg  j;ii   40. 

Sheibley   v.    Ashton,    130    Iowa,    195,  -        ■                         ■.„       ,1    w     tr 

106  N.  W.  618;   Pra.ier  v.  Malcolm,  ^^-Edmunds     v.    Griffin,   41    ^,  ^., 

22  Ky.  Law  Rep.  1876,  62  S.  W.  13;  529.     See,  also.  Park  v.  Zellars  (Ua„), 

77   S:  B.   922     (commi^ioner .  subse- 


Boteler  v.  Beall,  7  Gill  &  J.  (Md.) 
389;  Free  v.  Buckingham,  59  N.  H. 
219;  Eu8hmore  v.  Hall,  12  Abb.  Pr. 
(N.  Y.)  420;  Earnhardt  v.  Smith,  86      376.     See  note    86  as  to  Virginia, 


389;   Free  v.  Buckingham,  59  N.  H.      q'^e""^  becoming  counsel). 

219;   Eu8hmore  v.  Hall,  12  Abb.  Pr.  ■?»  Crowther  v.  Bowlandson,  27  'OaL 
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ognize  the  waiver  which  otherwise  would  control.  It  seems 
to  us,  too,  that  the  objection  should  have  been  made  at  the 
time,  and  that  no  such  objection  then  being  made  and  the 
examination  proceeding  apparently  regularly,  the  objec- 
tors, who  had  full  knowledge  of  the  fact,  were  precluded 
from  the  subsequent  objection.*"  On  the  same  principle, 
by  consent  of  the  parties,  a  commission  may  be  issued  in 
blank,  leaving  the  name  of  the  commissioner  to  be  inserted 
when  the  deposition  is  taken.^^  So  where  each  party  has 
a  right  to  name  a  commissioner,  a  party  who  neglects  to  do 
so  will  be  deemed  to  have  consented  to  have  the  deposition 
taken  before  the  commissioner  named  by  the  opposite 
party. *^  In  a  New  York  case,  a  witness  on  cross-examina- 
tion was  asked  to  annex  certain  letters;  the  witness  an- 
nexed abstracts  of  such  letters  only.  It  was  held,  when 
objection  was  made  at  the  trial,  that  the  deposition 
should  be  received  on  the  principle  that  where  there  has 
been  an  opportunity  to  correct  an  imperfect  execution  of  a 
commission,  either  by  ordering  a  re-execution  or  quashing 
the  return,  no  objections,  because  of  such  imperfect  execu- 
tion, should  be  heard  on  the  trial;**  and  where  parties  join 
in  executing  a  commission,  they  waive  the  fact  that  no  or- 
der for  a  commission  has  been  made ;  in  other  words,  they 
waive  the  want  of  authority  of  the  commissioner  to  act.** 
The  deposition  of  a  party  to  a  cause,  examined  as  a  witness, 
cannot  be  rejected  merely  because  of  his  refusal  to  answer 
questions,  the  relevancy  and  materiality  of  the  subject  mat- 
ter of  which  are  doubtful,  when  no  process  to  compel  him 
to  answer  the  same  has  been  taken  or  applied  for.  By  sub- 
mitting his  cause,  without  having  so  tested  the  propriety 

so  Knickboeker  Ice  Co.  v.  Gray,  165  88  Wright  t.  Cabot,  89  N.  Y.  570. 

Ind.  140,  6  Ann.  Cag.  607,  72  N.  E.  8*  Rich   v.  Lambert,   12   How.    ftJ. 

369.     Equally   strong  expressions   the  S.)  347,  13  L.  Ed.  1017;  Crowther  v. 

other  waiy  will  be  found  in  Crowther  Eowlandson,  27  Cal.  376.     Other  illus- 

V.  RowlandsoD,  supra,  and  Phillipi  v.  trative    cases,    lack    of    commission: 

Bowen,  2  Pa.  20.  Homberger    v.    Alexander,    11    Utah, 

81  Carlyle  v.  Plumer,  11  Wis.  96.  363,   40   Pac.    260;    part   of   commis- 

82  Billingslea  v.  Smith,  77  Md.  504,  sloners  acting:   Douge    v.  Pierce,    13 
26  Atl.  1077.  Ala.  127. 
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of  the  questions,  the  opposite  party  waives  the  failure 
of  duty  on  the  part  of  the  witness,  if  any  there  was.^^  In 
an  Iowa  case,  the  objection  was  based  upon  the  fact  that 
such  depositions  were  taken  outside  of  the  state  and  with- 
out the  issuance  of  a  commission,  and,  fui'ther,  upon  the  fact 
that  they  were  taken  in  term  time.  The  objection  was 
properly  overruled.  The  record  showed  that  plaintiff  par- 
ticipated in  the  taking  of  such  depositions^  and  cross-exam- 
ined the  witnesses.  No  objection  was  made  thereto  until 
offered  in  court.  The  irregularity,  if  any,  had  been 
waived.*®  It  is  always  competent  for  a  litigant  to  waive 
such  objections  to  a  deposition  as  the  law  enables  him  to 
make,  and  such  objections  to  the  competency  of  evidence 
as  he  might  properly  urge.  Therefore,  when  a  defendant 
procured  the  appointment  of  a  special  commissioner  to  take 
the  examination  of  witnesses  who  had  already  been  sum- 
moned, he  consented  that  the  examination  might  proceed 
before  the  commissioner,  and  waived  all  objections  to  such 
proceeding.  The  law  will  not  permit  a  litigant  to  obtain 
the  appointment  of  an  officer  to  take  the  examination  of 

85  Stalnaker   v.   Janes,   68   W.   Va.  either   an   observance   of  the   require- 

176,  69  S.  E.  651.  ments  of  the  statute  under  which  they 

80  Sheibley   v.   Ashton,    130    Iowa,  claimed  a   right   to   read   the   deposi- 

195,  106  N.  W.  618.     It  'has  been  held,  tion,    or    that     the     defendants     had 

however,  that  the  cross-examination  of  waived  or  dispensed  with  it.     Whether 

witnesses  is  not  a  waiver  of  the  right  an  appearance   of  the  defendants   by 

to  object  to  the  entire  absence  of  the  counsel,  at  the  time  and  place  of  tak- 

commission.     In    a  Virginia    ease,  it  ing  the   deposition,   might   have  been 

appeared  from  the  bill  of  exceptions  taken  as  the  evidence  of  such  waiver, 

that   no   commission    for  taking    the  is  a  question  which  cannot  be  raised, 

deposition,  no  notice  of  the  time  and  The    only    evidence    of    such    appear- 

place  of  taking  it,  was  produced;  the  ance  is  in  the  certificate  of  the  jus-' 

record  did  not  show  that  a  commis-  tices;  and  as' it  does  not  appear  that' 

sion  had  been  awarded,  and  the  jus-  they  acted  under  a  commission,  they 

tices  in  their  certificate  did  not  state  had  no  warrant  or  authority  to  speak 

that  they  took  the  deposition  by  vir-  in  the  matter;  and  their  certificate  is 

tue    of    a    commission.     "The    failure  without   force   or  virtue   as   proof   in 

to    object    to    the    deposition   on   this  the    cause":     Unis    v.    Charleton,     12 

score,   before   it   was   offered   on   the  Gratt.    (Va.)    484.     See,   also,   Bagan 

trial,  was  no  waiver  of  the  objection.  v.  Cargill,  24  Miss.  540;   Seymour  v. 

It    was    for    the    plaintiffs    to    show  Farrell,  51  Mo.  95. 


§  673  (691)       THE  LAW  OF  EVIDENCE  IN   CIVIL  CASES.  128 

certain  witnesses,  and,  when  they  are  prodnced,  deny  the 
right  of  the  officer  to  proceed  with  the  examination.®'' 

§  673(691).    When  objections  are  to  be  made.— The 

common-sense  rule  that  objections  should  be  made  at  the 
earliest  possible  opportunity  will  be  found  at  the  base  of 
most  of  the  decisions  and  statutory  regulations  on  the  sub- 
ject.^®  Indeed,  if  not  then  made,  they  are  almost  deprived 
of  their  characteristics  and  become,  so  to  say,  after- 
thoughts, which  may  or  may  not  be  effectual  according  as 
the  neglect  may  amount  to  a  waiver  or  an  estoppel.  We 
have  already  had  occasion  to  deal  with  the  genesis  of 
waiver,^"  but  as  it  has  been  laid  down  that  there  are  times 
appointed  for  certain  specified  objections  we  shall  refer 
to  those  most  adopted,  at  the  same  time  reiterating  our  re- 
marks that  the  sure  and  certain  mode  is  to  take  the  objection 
as  soon  as  the  objectionable  matter  is  presented  and  to  re- 
peat it  at  every  further  stage  of  the  proceeding  until  finally 
dealt  with.  If  this  course  is  adopted  it  will  be  found  that 
the  provisions  of  the  statutes  of  all  the  states  have  been  com- 
plied with  and  it  will  only  be  necessary,  ex  abundante  cau- 
tela  to  consult  them,  perhaps  as  to  the  mode  in  which  the 
objection  is  to  be  couched.     And  if  the  objection  is  a  gen- 

,  87  Zych  V.  American  Car  &  Foun-  W.  521;   Schlag  v.  Gooding-Coxe  Co., 

dry  Co.,  127  Fed.  723.  98  Minn.   261,  108  N.  W.   11;    State 

88  Mississippi  Lumber  Co.  v.  Smith,  v.    Vanella,    40   Mont.    326,    20    Ann. 

152   Ala.   537,   44   South.   475;   Jones  Cas.    398,   106   Pac,   364;    Newton   v. 

V.  Love,  9  Cal.  68   (as  the  party  has  Porter,   69  N.   Y,   133,   25   Am.   Eep. 

the    right    of    waiving   an.   objection,  152;   Grissen  v.  Southworth,  64  Hun, 

if   ho  .fails    to    make    his     objection  488,  19  N.  Y.  Supp.  437;  Helfrich  v. 

known,  it  may  be  assumed  he  is  exer-  Stem,   17   Pa.   143;    Nobles   v.   Hogg, 

eising  \Xe.  right  of  waiver) ;   Spear  v.  36   S.   C.   322,   15   S.   E.   359 ;    Kirby 

Coon,  32.  Conn.  292;   Canon  v.  Green,  Lumber  Co.  v.  Chambers,  41  Tex.  Civ. 

56  Fla.  211,  47  South.  935;  Darby  v.  App.   632,   95   S.  W.  607;   Texas  etc. 

Heagerty,,  2   Idaho    (Hasb.),  282,   13  R.    Co.    v.    Edins    (Tex.    Civ.    App.), 

Pac.   85;    Pape   v.   Wright,   116   Ind.  35    S.    W.    953;  ,Helm   v.    Bank,    106 

502,     19     N.     E.  .  459;     Tinning     T.  Va.    603,    56    S.    E.    598;    Walsh    v. 

Mumm,    146    Iowa,    363,    "125    N.    W.  Pierce,   12   Vt.   130;    Hunter  v.   Rob- 

203;  Hood  v.  Chicago  etq.  B.  Co.,  95  inson,   5   W.   Va.   272;. Hill   7.   Sher- 

lowa,  331,  64   N.   W.  261;   Hampton  wood,  3  Wis.  343. 
V.  Meek,  12  Ky.  Law  Eep.  790,  15  S.  8»  §  671,  ante. 
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uine  one  and  is  stated  with  reference  to  its  inherent  merit, 
much  of  the  difficulty  caused  by  stating  the  nature  of  the 
objection  instead  of  the  objection  itself — the  general  instead 
of  the  specific  noxiousness-^will  be  obviated.  When  dep- 
ositions are  read  in  evidence  without  objection,  it  is  then 
too  late  to  object  to  their  competency.  As  in  the  case  of 
oral  testimony,  a  party  should  not  be  heard  to  object  to 
evidence  after  he  has  waited  to  observe  its  effect  upon  the 
court  and  jury,  and  after  his  failure  to  make  objection  may 
have  prevented  the  other  party  from  supplying  the  de- 
fect."" Where  no  reason  for  not  interposing  timely  objec- 
tion appears,  it  is  held  that  the  court  does  not  abuse  its 
discretion  in  not  entertaining  a  motion  to  suppress  after 
argument  to  the  jury  has  begun.  A  party  cannot  acqui- 
esce in  the  introduction  of  evidence,  and  then  predicate 
error  on  a  refusal  thereafter  to  withdraw  it.^^  The  rea- 
soning applies  with  even  greater  force  on  a  second  trial. 
It  is  now  understood  to  be  a  well-settled  rule  of  practice 
that  objections  of  a  formal  character  to  a  deposition  which 
has  been  used  upon  the  trial  of  a  cause,  without  objection, 
are  to  be  considered  as  waived.  The  caption  of  a  deposi- 
tion, when  it  has  been  produced  in  court,  and  the  deposi- 
tion which  it  contained  has  been  permitted  to  be  used 
unquestioned,  has  performed  its  office,  and  it  would  seem 
to  be  entirely  idle  to  require  that  it  should  be  carefully 
preserved,  again  to  be  submitted  to  the  inspection  of  the 
adverse  party,  in  order  that  he  may  have  another  oppor- 
tunity to  question  its  sufficiency,  when  he  has  already  had 
that  opportunity,  and  has  in  effect  conceded  it  to  be  suffi- 
cient.^^   When  a  deposition  has  thus  been  allowed  to  be 

90  Lisbon   v.    Bath,    23    N.    H.    1;  92  Bartlett  v.  Hoyt,  33  N.  H.  151; 

Fr.arieis    v.    Ocean   Ins.    Co.,    6    Cow,  McMillan   v.    Railway    Co.,    56  ,  Iowa, 

404;  Northern  Pac.  By.  Co.  v.  Urlin,  421,  9  N.  W.  347;  Anderson  v.  First 

158  V.  S.  271,  39  L.  Ed.  977,  15  Sup.  Nat.   Bank,   6  N.  D.   497,   72   N.  W. 

Ct.  Eep.  840.     See,  also,  Campbell  v.  916;  CofBn  v.  Jones,  13  Pick.  (Mass.) 

Hayden,  164  Mo.  App.  252,  145  S.  W.  441.     On  failure  to  object  to   admis- 

103.  sion   of   evidence   at   former   trial   as 

fll  McClure  v.   Great  Western  Ace.  precluding     objection    at    subsequent 

Assn.,  141  Iowa,  350,  118  N.  W.  269.  trial,  see  note 'to  State  v.'  Kelleher, 
Evidence  IV — 9 
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once  used  without  objection,  the  party  taking  it  has  the 
right  to  consider  all  objections  relative  to  the  taking 
waived,  and  may  allow  his  witness  to  go  out  of  the  coun- 
try, or  not  produce  him  on  another  trial,  or  take  the  risk 
of  his  decease,  relying  upon  having  secured  his  testimony, 
and  to  allow  the  opposite  party  afterward  to  insist  upon 
some  informality  or  irregularity  in  the  taking,  would  op- 
erate as  a  direct  fraud.®^  It  does  not  follow,  however, 
that  all  objections  to  questions  must  be  made  at  the  time 
of  taking  the  deposition.  It  is  a  rule,  which  has  often  been 
declared,  that  objections  to  the  form  of  a  deposition  or  to 
the  competency  of  the  witness  must  be  taken  before  the 
case  is  called  for  trial,  but  that  objections  to  the  substance 
may  be  made  during  the  trial.^*  It  is  a  rule  of  quite  gen- 
eral application  that  mere  objections  to  form,  for  example, 


19  Ann.  Cas.  1279.  In  South  Da- 
kota, however,  it  has  been  held  that 
a  failure  to  object  upon  the  first 
trial  in  no  manner  whatsoever  barred 
or  estopped  the  objection  upon  the 
second  trial,  though  it  might  have 
been  alleged  as  grounds  justifying  a 
continuance  of  the  cause:  Chapman 
V.  Greene,  27  S.  D.  178,  130  N.  W. 
30. 

»3  Eaudolph  v.  Woodstock,  35  Vt. 
291. 

94  Bibb  V.  Allen,  149  U.  S.  481,  37 
L.  Ed.  819,  13  Sup.  Ct.  Rep.  950; 
Frink  v.  McClung,  9  111.  569;  Doane 
r.  Glenn,  21  Wall.  33,  22  L.  Ed.  476; 
Winslow  V.  Newlan,  45  HI.  145 ; 
Doane  v.  Glenn,  1  Colo.  495;  Hill  v. 
Smith,  6  Tex.  Civ.  App.  312,  25  S. 
W.  1079;  Hennessy  v.  Metropolitan 
Life  Ins.  Co.,  74  Conn,  699,  52  Atl. 
490;  Traber  v.  Hicks,  131  Mo.  180, 
32  S.  W.  1145;  Clark  v.  Employers' 
L.  Assur.  Co.,  72  Vt.  458,  48  Atl.  639. 
In  Massachusetts  the  statute  provides 
that  objections  to  the  competency  or 
credibility  of  the  deponent  and  to  the 
admissibility   of   any   questions  asked 


of  him,  or  of  any  answers  made  by 
him,  may  be  made  when  the  deposi- 
tion is  produced,  in  the  same  manner 
as  if  he  were  personally  examined  as 
a  witness  at  the  trial;  but  if  a  dep- 
osition is  taken  upon  written  interrog- 
atories, annexed  to  a  commission,  all 
objections  to  an  interrogatory  shall 
be  made  before  the  commission  is- 
sues; and,  unless  the  interrogatory  is 
withdrawn,  they  shall  be  noted  in  the 
deposition;  otherwise,  they  shall  not 
be  allowed:  Talbot  v.  Clark,  8  Pick. 
(Mass.)  51;  Akers  v.  Demond,  103 
Mass.  318.  In  Kansas,  also,  special 
statutory  provision  is  made:  Gen. 
Stats.  1909,  §5957;  Griffith  v.  Mc- 
Candless,  9  Kan.  App.  794,  59  Pac. 
729.  It  will  be  found  that  this  sub- 
ject is  regulated  in  most  of  the  states 
either  by  rule  of  court  or  by  statute. 
In  North  Dakota  it  is  expressly  pro- 
vided by  the  codes  what  objections 
may  be  taken  on  the  reading  of  the 
deposition :  Great  West  Life  Assur. 
Co.  ?.  Shunnvay  (N.  D.),  141  N.  W. 
479.  ^ee,  also,  Bird  v.  Thanhouser, 
160  111.  App.  653. 
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that  the  questions  are  leading,  should  be  made  at  the  time 
of  taking  the  deposition  or  at  least  within  a  reasonable 
time  before  the  case  is  called  for  trial,  or  they  will  be 
deemed  waived.®*  In  some  early  cases,  the  strict  rule 
is  adhered  to  that  this  objection  should  be  made  at  the 
time  the  question  was  propounded,  or  not  at  all.®®  If  a 
party  is  not  present  at  the  time  of  taking  a  deposition,  it 
has  been  held  that  he  may  make  such  objections  as  to  lead- 
ing questions  within  a  reasonable  time  after  the  return  of 
the  deposition.®'^  If  the  testimony  is  taken  on  commission, 
objections  to  the  form  should  be  made  before  or  at  the 
time  the  commission  issues.®*     Objections  should  always  be 


95  Creel  v.  Keith,  148  Ala.  233,  41 
South.  780;  Cowan  v.  Cowan,  16  Colo. 
335,  26  Pac.  934;  Claxton  v.  Adams, 
1  McAr.  (D.  C.)  496;  Central  E.  etc. 
Co.  V.  Gamble,  77  Ga.  584,  3  8.  E. 
287;  Hutchinson  v.  Bambas,  249  111. 
624,  94  N.  E.  987 ;  Nat.  Bank  etc.  Co.  v. 
Dunn,  106  Ind.  110,  6  N.  E.  131; 
Sheibley  v.  Ashton,  130  Iowa,  195,  106 
N.  W.  618 ;  Alverson  v.  Bell,  13  Iowa, 
308;  Eoekford  Ins.  Co.  v.  Farmers' 
State  Bank,  50  Kan.  427,  31  Pae.  1063 ; 
Estham  v.  Curd,  15  B.  Mon.  (Ky.) 
102;  Leavitt  v.  Baker,  82  Me.  26,  19 
Atl.  86;  Barnum  v.  Barnum,  42  Md. 
251;  Gould  v.  Hawkes,  1  Allen 
(Mass.),  170;  Abbott  v.  Min.  Co., 
112  Mo.  App.  550,  87  S.  W,  110; 
Willey  V.  Portsmouth,  35  N.  H.  303; 
Denny  v.  Horton,  3  N.  Y.  Civ.  Proe. 
255;  Tomlinson  Chair  Mfg.  Co.  v. 
Townsend,  153  N.  C.  244,  69  S.  E. 
145;  Crosby  v.  Hill,  39  Ohio  St.  100; 
Crowell  V.  Western  Reserve  Bank,  3 
Ohio  St.  406;  Boot  v.  Coyle,  15  Okl. 
574,  82  Pao.  648;  Couch  v.  Sutton,  1 
Grant  (Pa.),  114;  Campbell  v.  Baird, 
95  Tenn.  345,  32  S.  W.  194;  Hender- 
son v.  Louisiana  etc.  Lumber  Co.  (Tex. 
Civ.  App.),  128  S.  W.  671;  Taylor 
B.  &  A.  E.  Co.  V.  Warner  (Tex.  Civ. 
App.),    60    S.    W.    442;    Davidson   v. 


Wallingford  (Tex.  Civ.  App.),  30  S. 
W.  286;  Foster  v.  Sutton,  4  Hen.  & 
M.  (Va.)  401;  Cayouette  v.  Brewing 
Co.,  136  Wis.  634,  118  N.  W.  204. 
So,  also,  that  the  answer  is  not  re- 
sponsive:  Smith  v.  Williams,  38  Miss. 
48;  Unknown  Heirs  v.  Wren  (Tex.), 
16  S.  W.  996.  As  to  objections  Be- 
ing reduced  to  writing,  see  Ohio  Pot- 
tery &  Glass  Co.  V.  Black  (Tex.  Civ. 
App.),  149  S.  W.  735;  New  Bell 
Jellieo  Coal  Co.  v.  Braznell,  149  Ky. 
418,  149  S.  W.  888.  See,  also,  Oham- 
plin  V.  Pawcatuck  Valley  St.  E.  Co., 
33  E.  I.  572,  82  Atl.  481;  Maginnis 
V.  Hartford  Fire  Ins.  Co.,  160  HI. 
App.  614;  Marshall  etc.  E.  Co.  v. 
Petty  (Tex.  Civ.  App.),  145  S.  W. 
1195. 

98  Eowe  V.  Godfrey,  16  Me.  12S; 
Sheeler  v.  Speer,  3  Binn.  (Pa.)  130; 
Glasgow  V.  Eidgeley,  11  Mo.  34. 

97  McOandlish  v.  Edloe,  3  Gratt. 
(Va.)  330.  As  to  objeetioii  for  want 
of  notice,  see  Houston  etc.  E.  Co.  v. 
Lacy  (Tex.  Civ.  App.),  153  S.  W. 
414. 

98  Overton  v.  Tracey,  14  Serg.  & 
R.  (Pa.)  311;  Hill  v.  Canfield,  63  Pa, 
77;  Chambers  v.  Hunt,  22  N.  J.  L. 
552;  Adams  v.  Wadleigh,  10  Gray 
(Mass.),  360;  Potter  v.  Tyler,  2  Met. 
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taken  before  the  trial  for  want  or  insufficiency  of  notice ;^^ 
or  for  defects  in  certificate  or  authentication  of  the  deposi- 
tion."" 

§  674(692).  Mere  general  objections. — As  we  have  al- 
ready suggested  in  the  preceding  section,  an  objection 
should  be  clearly  and  succinctly  taken  to  the  point  or 
points  that  are  noxious ;  and  there  is  good  reason  for  this. 
A  mere  general  objection  extends  only  to  the  relevancy, 
competency  or  legal  effect  of  the  testimony,  and  will  not 
be  considered  to  extend  to  any  matter  of  form  or  to  any 
question  of  regularity  or  authority  in  respect  to.  the  tak- 
ing of  the  deposition.^  For  example,  such  an  objection 
does  not  raise  the  point  that  the  question  is  leading,  and 
will  not  be  so  limited.^    Nor  does  it  suffice  to  object  in  gen- 


(Mass.)  58;  Winslow,  v.  Newlan,  45 
ni.  145 ;  PoUeys  v.  Ocean  Ins.  Co.,  14 
Me.  14]. 

99  Cornelius  v.  Partain,  39  Ala. 
473;  Koedt  v.  Josephsen,  158  HI. 
App.  388;  Palms  v.  Eiehardson,  51 
Mieh.  84,  16  N.  W.  243;  Yearsley  v. 
Blake,  85  Neb.  736,  124  N.  W.  161; 
Ivey  V.  Mills,  143  N.  G.  189,  55  S. 
E.  613;  Kottwitz  t.  Bagby,  16  Tex. 
656;  Notre  Dame  du  Lao  University  v. 
Shanks,  40  Wis.  352.  For  an  inter- 
esting cAse  on  an  allegation  of  want 
of  notice  and  deprivation  of  right  to 
cross-examine,  see  Battle  v.  Cape  Fear 
Lumber  Co.,  80  S.  C.  273,  61  S.  E. 
441. 

100  Tuskaloosa  Cotton-seed  Oil  Co, 
V.  Perry,  85  Ala.  158,  4  South.  635 
Walker  v.  Steel,  9  Colo.  388,  12  Pac 
423;  Feagin  v.  Beasley,  23  Ga.  VI 
Sealey  v.  Willistpn  (Ky.),  117  S.  W 
959;  Christman  v.  Eay,  42  111.  App, 
111;  Edwards  v.  Heuer,  46  Mich.  95, 
8  N.  W.  717;  Eatliff  f.  Thomson,  61 
Miss.  71;  Dean  Steam  Pump  Co.  v. 
■Gre«n,  31  Mo.  App.  269;  Little  Eoek 
Grain  Co.  v.  Brubaker,-  89  Mo.  App. 
1;  Sugar  Pine  Lumber  Co.  v.  Garrett, 


28  Or.  168,  42  Pac.  129;  leaphart  v. 
Leapliart,  1  S.  C.  199;  Groot  v.  Ore- 
gon etc.  E.  Co.,  34  Utah,  152,  9<3 
Pac.  1019;  Burton  v.  Frank  A.  Sei- 
fert  etc.  Co.,  108  Va.  338,  61  S.  E. 
933;  Notre  Dame  du  Lac  University 
V.  Shanks,  40  Wis.  352;  Stegner  v. 
Blake,  36  Fed.  183. 

1  Crary  v.  Barlow,  5  Ark.  210. 
Such  objection  does  not  reaek 
defect  in  notice  of  taking  deposi- 
tion: Lee  V.  Stiles,  21  Conn.  500; 
or  time  or  manner  of  taking:  Bul- 
winkle  v.  Cramer,  30  S.  C.  153,  8  S. 
E.  689;  Southwiek  v.  Berry,  1  Finn. 
(Wis.)  539;  or  the  return:  Neosho 
Valley  Inv.  Co.  v.  Hannum,  63  Kan. 
621,  66  Pae.  631;  Allen  v.  Babeock, 
15  Pick.  56;  Gassen  v.  Hendrick, 
74  Oal.  444,  16  Pac.  242;  State  v. 
Simmons,  74  Kan.  799,  88  Pac.  .i7. 
See  %  893  et  seq.,  post.  See,  also, 
Eiehardson  v.  Metropolitan  St.  K. 
Co.,  166  Mo.  App.  162,  147  S.  W. 
1126;  Pecos  etc.  E.  Co.  v.  Brooks 
(Tex.  Civ.  App.),  145  S.  W.  649. 

2  Kansas  Ey.  Co.  v.  Pointer,,  9 
Kan.  620;  Parsons  v.  Huff,  38  Me. 
137. 
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eral  language  that  the  deposition  has  not  been  taken  pur- 
suant to  the  provisions  of  the  statute,*  or  that  the  evidence 
is  secondary,*  or  generally  to  the  whole  deposition.^  When 
objections  are  made  upon  specific  gtounds  all  other  ob- 
jections than  those  enumerated  are  waived.^  General  ob- 
jections to  a  deposition  as  a  whole  are  insufficient  if  any 
part  of  the  deposition  is  admissible  in  any  view  of  the 
case.  It  is  the  duty  of  the  party  objecting  to  specify  each 
question  or  answer  upon  which  he  desires  a  ruling,  and  to 
specify  the  particular  grounds  of  his  objection,  unless  he 
objects  to  the  admissibility  of  the  deposition  as  a  whole,  in 
which  case  he  should  specify  his  grounds  therefor.  Such 
general  objection  does  not  justify  the  exclusion  of  the 
entire  deposition    because    a  part    should    be  excluded.^ 


s  Bulwinkle  v.  Cramer,  30  S.  C. 
153,  8  S.  B.  689.  Such  objection 
does  not  reach  competency  of  the 
witness:  Wilkins  v  Metcalf,  71  Vt. 
103,  41  Atl.  1035;  or  that  the  evi- 
dence was  based  on  hearsay:  Luey 
V.  Davis,  163  Cal.  611,  126  Pac.  490. 

4  Cook  V.  Orne,  37  111.  186;  Ward 
V.  Whitney,  3  Sand.  (N.  Y.)  399; 
Ward'  V.  Whitney,  4  Seld.  (N.  T.) 
442;  Heirs  of  Tevis  v.  Armstrong, 
71  Tex.  59,  9  S.  W.  134. 

5  Tuskaloosa  Cotton-Seed  Oil  Co. 
V.  Perry,  85  Ala.  158,  4  South.  63o,; 
Jarvis  v. '  Andrews,  80  Ark.  277,  96 
8.  W.  1064;  Schwartz  '  v.  Royal 
Neighbors,  12  Cal.  App.,  595,  108 
Pac.  51;  Lee  v.  Stiles,  21  Conn.  500; 
Butler  V.  Ederheimer,  55  Pla.  544, 
47  South.  23;  Tillman  v.Bomar,  134 
Ga.  660,  68  S.  E.  504;  Thomas  v. 
Dunaway,  30  111.  373;  Manning  v. 
Gasharie,  27  Ind.  399;  State  v.  Sim- 
mons, 74  Kan;  799,  88  Pac.  57;  Gano 
V.  Wells,  36  Kan.  688,  14  Pac.  251; 
Louisville  etc.  Packet  Co.  v.  Bot- 
torff,  25  Ky.  Law  Bep.  1324,  77  S. 
W.  920;  Follain  v.  Dupre,  11  Rob. 
(La.)  454;  Waters  v.  Gilbert,  2  Cush. 


(Mass.)  27;  Wesling  v.  Noonan,  31 
Miss.  599;  Dickey  v.  Malechi,  6  Mo. 
177,  34  Am.  Dec.  130';  Adams  v.  Ad- 
ams, 6-1  N.  H.  224,  9  Atl.  100;  Moran 
v.  Green,  21  ,N.  J.  L.  562;  Rosen- 
thal v.  Chisum,  1  N.  M.  633;  Zell- 
weger V.'  Cafee,12  Duer  (N.  Y.),  87; 
Smith  V.  McGregor,  96  N.  C.  101,  1 
S.  E.  695;  Wojcieckowski  v.  John- 
kowski,  16  Pa.  Super.  Ct.  444;  Bul- 
winkle V.  Cramer,  30  S.  C.  153,  8 
S.  E.  689;  Mt.  Olivet  Cemetery  Co. 
V.  ShubeTt,  2  Head  (Tenn.),  116; 
Wells  etc.  Express  v.  Waites  (Tex. 
Civ.  App.),  60  S.  W.,  582;  Hurlburt 
V.  Hurlburt,  63  Vt.  667,  22  Atl.  850; 
University  of  Notre  Dame  du  Lae 
V.  Sharks,  40  Wis.  352;  Drexel  v. 
True,  74  Fed.  12,  20  C.  C.  A.  265. 

6  Morse  v.  Cloyes,  11  Barb.  (N. 
Y.)  100;  Agee  v.  Williams,  30  Ala. 
636;  Potts  V.  Coleman,  86  Ala.  94,  5 
South.  780;  Commercial  Bank  v. 
Union  Bank,  U  N.  Y.  203. 

7  State  V.  Summers,  supra.  The 
reason  of  the  rule  is,  that  it  prevents 
trial  judges  from  being  misled  or  en- 
trapped by  having  their  attention  di- 
rected, under  a  general  objection,  to 
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Where  the  deposition,  for  instance,  contained  some  hearsay 
and  there  was  only  a  general  objection,  the  court  said: 
"It  is  not  expected  that  a  court  be  required,  under  a  gen- 
eral exception  to  each  and  every  question  and  answer,  with- 
out specifying  the  objection,  to  go  through  depositions, 
and  exclude  every  piece  of  hearsay  which  may  crop  into 
a  witness'  answer,  which  was  the  case  here.  The  ques- 
tion was  proper,  and  the  %itness  merely  rambled  into  a 
hearsay  answer.  To  obtain  the  benefit  of  an  objection  it 
should  have  been  made  in  apt  time  and  manner,  and  not 
a  mere  dragnet  objection,  which  means  nothing  at  the 
time,  and  which  may  serve  to  catch  an  error  not  otherwise 
pointed  out.  Such  an  objection  to  a  bit  of  testimony  which 
would  unquestionably  have  been  stricken  out  if  attention 
was  called  to  it  will  not  be  considered."* 

§  675  (693).  Renewal  of  objections — Waiver — Appel- 
late court.— The  rule,  with  a  few  exceptions,  is  that  the 
objection  must  be  renewed  at  each  stage  of  the  proceed- 
ings until  it  is  finally  dealt  with.  Exceptions  to  deposi- 
tions recorded  by  the  officer  taking  the  same  will,  as  a  gen- 
eral rule,  be  regarded  as  waived,  unless  brought  to  the 
attention  of  the  court  at  the  hearing  and  the  ruling  of  the 
court  obtained  thereon,  and  unless  the  evidence  excepted 
to  be  wholly  incompetent,  it  may  be  given  such  probative 
effect  as  without  such  objections  it  may  be  legally  entitled 
to  have.*  It  is  not  sufficient  merely  to  make  an  objection 
to  testimony  at  the  time  of  settling  the  interrogatories  on 

one    point,   and    their   judgments    re-  sueh  irregulaiity  in  the  taking  of  the 

versed  upon  another,  when  the  objee-  depositions  as  to  have  made  them  in- 

tion   to   that  point   might   have   been  admissible,  defendant  should  have  so 

readily  sustained  in  the  first  instance:  shown.     They  may  have  been  irregu- 

St.  Louis  etc.  B.  Co.  v.  Hendricks,  48  lar    and    still   admissible.     The    error 

Ark.   177,  3  Am.   St.  Eep.  220,  2  S.  should    have    been    made    to    appear: 

W.  783.  Schwartz  v.  Royal  Neighbors,  12  Cal. 

8  Jarvis  v.  Andrews,  80  Ark.  277,  App.  595,  108  Pac.  51. 

96  S.  W.,1064.     In  a  recent  Calif  or-  9  Armstrong  v.  Maryland  Coal  Co., 

nia  case  it  is  said  that  if  there  was  67  W.  Va.  589,  69  S.  E.  195. 
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oral  questions.  The  objection  must  be  renewed  before  or 
after  the  trial  and  brought  to  the  attention  of  the  court.*" 
But  if  it  appears  that  a  motion  to  suppress  a  deposition 
has  been  made  before  the  trial,  and  the  objection  overruled, 
no  renewal  of  the  objection  is  necessary.**  In  a  Washing- 
ton case  it  has  been  held  that  where  the  deposition  had 
been  taken  before  the  trial  judge,  who  ruled  on  the  objec- 
tions when  made  and  allowed  exceptions,  it  was  not  neces- 
sary to  renew  these  exceptions  at  the  trial,  as  it  would 
have  been  had  the  deposition  been  taken  before  a  notary 
public,  or  other  officer  than  the  judge  himself.*^  //  a  party 
allows  a  deposition  to  be  read  once  without  objections  to 
any  informality  or  irregularity  in  the  taking,  of  which 
he  has  knowledge,  thereafter  he  can  only  raise  objections 
to  the  competency  of  the  witness  or  to  the  subject  matter.*^ 
In  such  case,  the  party  is  held  to  have  waived  those  objec- 
tions or  defects  which  might  have  been  remedied,  if  timely 
objection  had  been  made.**  Thus,  depositions  which  have 
been  read  in  the  court  below,  without  objection,  cannot  be 

10  Hoxie  V.  Home  Ins.  Co.,  32  fore  the  commencement  of  th<j  trial. 
Conn.  21,  85  Am.  Dec.  240;  Terre  Objections,  however,  for  the  two  rea- 
Haiite  &  I.  R.  Co.  v.  Sheeks,  155  Ind.  sons  mentioned,  should  be  made  on 
74,  56  N.  E.  434;  Hampton  v.  Meek  the  trial,  and  the  fact  that  the  court 
(Ky.),  15  S.  W.  521;  Valentine  v.  has  previously  refused  to  suppress 
Middlesex  Ry.  Co.,  137  Mass.  28 ;  such  depositions  on  motion  is  no  bar 
Dawson  v.  Dawson,  26  Neb.  716,  42  N.  to  the  question  being  again  raised  as 
W.  744;  Adams  v,  Adams,  64  N.  H.  to  their  incompetency  and  irrele- 
224,  9  Atl.  100;  Black  v.  Lamb,  13  vancy":  Hellman  v.  Wright,  1  Wyo. 
N.   J.   Eq.   108;   Armstrong  v.  Mary-  190. 

land  Coal  Co.,  67  W.  Va.  589,  69  S.  12  Chicago   etc.   B.   Co.    v.   Alexan- 

E.   195;   Kasson  v.  Noltner,  43  Wis.  der,  47  Wash.  131,  91  Pac.  626. 

646.     In  some  jurisdictions  before  the  13  Thomas   v.   Kinsey,   8   Ga.   421 ; 

trial:   Florence  Oil  &  Refining  Co.  v.  Scott  v.   Cook,  4   T.   B.   Mon.    (Ky.) 

Reeves,    13    Colo.    App.    95,    36    Pac.  280;   Parsons  v.  Dickinson,  23  Mich. 

674;    Dean  v.   Phillips,   22   Ky.   Law  56;  Bartlett  v.  Hoyt,  33  N.  H.  151; 

Rep.  1621,  61  S.  W.  10.  Whitley   v.   Davis,    1    Swan    (Tenn.), 

11  Cross  V.  Barnett,  61  Wis.  65^0,  333;  Randolph  v.  Woodstock,  35  Vt. 
21  N.  W.  832.  "Under  the  provisions  291;  Fant  v.  Miller,  17  Gratt.  (Va.) 
of  the  Code  of  Procedure  of  the  ter-  187 ;  Middleton  v.  White,  5 ,  W,.  Va. 
ritory  of  Wyoming  all  objections,  ex-  572. 

cept  those  for  incompetency  and  irrel-  i*  Ray  v.  Smith,  17  Wall.  411,  21 

evaney,  must  be  raised  by  motion  be-      L.  Ed.  666;  Northern  Pac.  By.  Co.  v. 
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rejected  in  the  appellate  court.'^  Nor  can  the  question  of 
want  of  notice  be  first  raised  in  the  appellate  court ;^^  and 
a  deposition  which  has  been  read  on  a  former  trial  of  the 
same  action  should  not  be  rejected  for  want  of  proof  of 
notice."  So  other  formal  objections,  not  raised  at  the 
former  ^nai,  will  be  disregarded  on  such  second  trial  ;^* 
and  a  stipulation  that  a  deposition  taken  in  another  suit 
may  be  used  in  that  in  which  the  stipulation  is  made  ex- 
tends to  a  second  trial  in  the  latter  court.^®  In  the  United 
States  supreme  court  an  objection  was  made  that  a  depo- 
sition had  been  improperly  admitted  on  account  of  an  ir- 
regularity. A  motion  had  been  made  at  a  previous  term 
of  the  court  to  set  aside  this  deposition  on  the  ground 
stated,  which  was  denied.  On  the  trial,  when  the  deposi- 
tion was  offered,  no  objection  was  made  to  it.  Mr.  Jus- 
tice Nelson  said:  "The  question,  therefore,  is  not  in  the 
bill  of  exceptions;  on  the  contrary,  if  any  valid  objection 
existed,  it  was  waived  by  not  taking  advantage  of  it  at 
the  trial.  "^''  Objections  cannot  be  raised  for  the  first  time 
on  a  motion  for  a  new  trial.^^ 

Urlin,  158  U.  S.  271,  39  L.  Ed.  977,  Davis,    1    Swan    (Tenn.),    333;    Uu- 

15    Sup.    Ct.    Bep,    840;     Schlag    t.  known    Heirs    of    Wright     v.     Wren 

Gooding-Coxe  Co.,  98  Minn.  261,  108  (Tex.),    16    S.   W.   996;    Summers    v. 

N.  W.  11.     See,  also,  cases  last  cited.  Dame,  31   Gratt.    (Va.)    791;   White- 

15  Johnson     v.     Bankin,     3     Bibb  house  v.  Jones,  60  W.  Va.  680,  12  L. 

(Ky:),   86;    Armstrong   v.   Mudd,    10  E.  A.,  N.  S.,  49,  55  S.  E.  730;   Cam- 

B.  Mon.  (Ky.)  144,  50  Am.  Dec.  545;  eron  v.  Cameron,  15  Wis.  1,  82  Am. 

Hodges   V.    Nance,   1    Swan    (Tenn.),  Deo.  652. 

57;      Whitley     v.     Davis,     1     Swan  "  Hill  v.  Meyers,  43  Pa.  170. 

(Tenn.),  333.  18  §  673,  a?iJe. 

36  Dill  V.  Camp,  22  Ala.  249;  Par-  19  United   States  Exp.   Co.   v.  Jen- 

rott  V.  Byers,  40  Cal.   614,  13  Morr.  kins,  73  Wis.  471,  41  N.  W.  95". 

Min.    Bep.   505;    Winona   First   Nat.  20  Brown    v.    Tarkington,    3    Wall. 

Bank  v.   Pierce,   99   HI.   272;    McCoy  (70  U.  S.)   377,  18  L.  Ed.  253. 

v.   People,   71   111.   Ill;   Neimeyer   v.  21  Clark    v.    Gridley,    35    Cal.    398. 

Cass    County    Bank,    42    Iowa,    124;  Nor  can  they  be  changed  on  appeal: 

Armstrong    v.     Mudd,     10    B.     Mon.  Worthington   v.    Curd,    15    Ark.   491; 

(Ky.)    144,   50   Am.  Dec.   545;   Web-  Hobbs  v.  Duff,  43  Cal.  485;  Lyon  v. 

ster  V.   Canmann,  40   Mo.   156;    Star-  Ely,  24  Couii.   507;   Tuten  v.   Gazan, 

ring  v.  Mason,  4  Neb.  367;  Black  v.  18  Fla.  751;   King  v.   Chicago,  D.  & 

Lamb,   12   N.  J.  Eq.   108;   Martin  v.  V.  E.  Co.,  98  111.  376;  Boggs  v.  State, 

Silliman,   53   N.   Y.   615;    Whitley   v.  8    Ind.    463;    Waters    v.    Gilbert,    2 
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§  676  (694).    Objections  to  the  substance — When  made. 

There  is  a  divergence  between  the  state  statutes  as  to  when 
objections  to  the  substance  should  be  made,  and  it  is  there- 
fore necessary  in  every  case  to  consult  the  statutes  of  the 
jurisdiction.  It  may  be  implied  from  the  statements  al- 
ready made  that  those  objections  which  do  not  relate  to 
matters  of  form,  but  which  attack  the  competency  or  credi- 
bility of  the  witness,  or  the  materiality  of  the  testimony, 
may  be  made  at  the  trial.  Although  this  rule  has  been 
declared  in  the  judicial  decisions  of  some  states,  in  other 
states,  it  is  the  subject  of  statutory  regulation.^^  In  some, 
the  objection  must  be  made  before  the  trial,  and  while  it 
is  impossible  to  say  there  is  a  general  rule,  the  undoubtedly 
safe  course  is  to  take  the  objection  at  the  earliest  possible 
opportunity.  For  example,  in  Georgia,  the  objections 
which  should  be  made  before  a  court  commissioner  taking 
depositions  are  formal  objections  to  the  testimony,  or  to 
the  competency  of  the  witness,  so  far  as  then  known 
to  the  objecting  pa,rty.  The  fact  that  at  the  taking  of 
the  depositions  the  party  did  not  make  objection  to  the 
testimony  does  not  prevent  him  at  the  trial  from  ob- 
jecting to  it  upon  substantial  grounds,  such  as  irrele- 
vancy, or  for  incompetency,  as  to  which  the  law  does  not 

Cush.  (Mass.)  27;  Moran  v.  Green,  30  Ky.  Law  Bep.  883,  99  S.  W.  933; 
21  N.  J.  L.  562 ;  Eosenthal  v.  Chisum,  Leavitt  v.  Baker,  82  Me.  26,  19  Atl. 
1  N.  M.  633 ;  Clark  v.  Dibble,  16  86 ;  Parsons  v.  Huff,  38  Me.  137 ; 
Wend.  (N.  Y.)  601;  Hall  v.  Hall,  45  Talbot  v.  Clarke,  8  Pick.  (Mass.)  51; 
S.  G.  166,  22  S.  E.  818;  Monteeth  v.  Angell  v.  Eosenbury,  12  Mich.  241; 
Caldwell,  7  Humph.  (Tenn.)  13;  Kingsbury  v.  Moses,  45  N.  H.  222; 
Vansooy  v.  Stinoheomb,  29  W.  Va.  Gregory  v.  Dodge,  14  Wend.  (N.  Y.) 
263,  11  S.  E.  927.  593;  Statham  v.  Ferguson,  25  Gratt. 
22  Thompson  1'.  Eawles,  33  Ala.  29;  (Va.)  28.  See  §  893  et  seq.,  post. 
Hennessy  v.  Metropolitan  Life  Ins.  An  objection  to  testimoiiy  taken  by 
Co.,  74  Conn.  699,  52  Atl.  490;  Web-  deposition  that  it  is  not  the  best  evi- 
ster  V.  Hopkins,  1  Del.  Ch.  70;  Al-  denee  comes  too  late  if  made  at  the 
bers  Commission  Co.  v.  Sessel,  193  trial,  for  had  the  objection  been 
111.  153,  61  N.  E.  1075;  Pence  v.  made  in  time,  it  could  have  been 
Waugh,  135  Ind.  143,  34  N.  E.  860;  overcome  by  sending  for  ana  pro- 
Horseman  V.  Todhunter,  12  Iowa,  ducing  the  better  evidence:  Dunbar 
230;  Crebbin  v.  Jarvis,  64  Kan.  885,  v.  Gregg,  44  lU.  App.  527. 
67  Pac.  531;  Kobertson  v.  Sebastian, 
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require  objection  to  be  made  at  the  time  the  witness  is 
offered.  Testimony  purely  hearsay  has  no  probative  value, 
and  may  be  stricken  out  by  the  court  at  any  time  during 
the  progress  of  the  trial,  even  though  no  formal  objec- 
tion was  made  at  the  time  of  its  being  given  by  the  wit- 
ness.^^  In  Florida,  objections  to  the  competency  or  credi- 
bility of  the  deponent  and  to  the  propriety  of  any  questions 
put  to  him  or  of  any  answers  made  by  him  may  be 
made  when  the  deposition  is  produced  in  the  same  manner 
as  if  the  witness  were  personally  examined  on  the  trial.^* 
Where  the  testimony  of  a  person,  having  a  legal  interest  in 
the  result  of  an  action  where  the  adverse  party  is  a  rep- 
resentative of  a  deceased  person,  is  taken  by  deposition, 
and  his  testimony  as  to  transactions  with  the  deceased  is 
objected  to  upon  that  ground,  the  adverse  party  may  cross- 
examine.  By  so  doing  he  does  not  waive  his  objections 
to  the  competency  of  the  witness,  but  may  urge  the  same 
at  the  trial.  If  the  evidence  in  chief  is  admitted  at  the 
trial  the  cross-examination  should  also  be  admitted;  but  if 
the  evidence  in  chief  is  excluded  upon  the  objections  of  de- 
fendant as  to  competency,  the  cross-examination  should 
also  be  excluded  upon  the  defendant's  objection,  and  the 
plaintiff  is  not  entitled  to  use  it  to  establish  his  case.^' 
As  we  have  said,  the  more  prudent  course  is  to  take  the 
objection  when  it  arises  and  becomes  known,  and  in  some 
states  the  rule  obtains  that  the  objection  to  the  competency 
of  a  witness  comes  too  late  at  the  trial.^®     In  order  that 

23  Ga.  Civ.  Code  1910,  §  5913.     Ob-  2*  Ma.    Gen.    State.    1906,  §  1559 ; 

jections  as  to  the  competency  and  rel-  Canon  v.  Green,  56  Fla.  211,  47  South, 

evancy   of  the  evidence  need   not  be  935. 

made  at  the  taking  of  the  depositions.  25  Bentley  v.  Bentley,  72  Neb.  863, 

The   objections   which  must  be   made  101     N.    W.    976.     For    other    cases 

at  that  time,  or  which  otherwise  will  where   similar   objections   delayed  till 

be   considered   to   be  waived,   are   re-  the   trial,   see   Walker  v.   Dement,   42 

stricted  to  those  affecting  the  formal  111.    272;    Roosevelt    v.    Ellithorp,    10 

development  of  the  evidence;  Georgia  Paige     (N.     Y.),    415;     Detwiler    v. 

B.  etc.  Co.  v.  Bailey,  9  Ga.  App.  106,  Green,   1  W.   Va.   109. 

70  S.  E.  607.     A  similar  provision  is  26  Campbell    v.    Hughes,    155    Ala. 

in  force  in  South  Dakota:   Code  Civ.  591,  47  South.  45;   Jones  v.  Love    9 

Proc,  §  525.     See  Chapman  v.  Green,  Cal.    68;    Lockwood   v.    Mills,   39    Dl. 

27  S.  D.  178,  130  N.  W.  30.  602;  Greedy  v.  MoG^e,  55  Iowa,  759, 
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an  objection,  even  to  the  competency  or  relevancy  of  a 
■deposition,  should  be  effective,  it  should  be  specific,  and 
addressed  to  those  parts  which  are  objectionable.^'^  A 
m,ere  general  objection  to  the  deposition  does  not  reach  the 
defects,  as  it  may  be  good  in  part,  and  bad  in  part;  and 
the  objection  should  be  limited  to  the  part  which  is  objec- 
tionable.^* If  the  objections  are  to  interrogatories  on  com- 
mission, the  rule  that  the  objection  must  be  specific  applies, 
for  the  reason  that  the  adverse  party  is  entitled  to  the 
opportunity  to  change  the  form  of  the  interrogatories.^" 
As  in  the  case  of  oral  testimony,  objections  may  be  made 
to  the  answers  as  well  as  to  interrogatories.  For  example, 
a  witness  may  volunteer  improper  statements  or  make  an 
answer  wholly  irresponsive  to  the  question.  In  such  case, 
either  party  may  object  to  the  answer  and  move  to  strike 
it  out  at  the  time  of  taking  the  deposition,  or  move  to  sup- 
press that  part  of  the  deposition.^"     It  is  not,  as  a  rule, 


8  N.  W.  651;  Goldenbow  v.  Wright, 
13  La.  371;  King  v.  Upton,  4  Me. 
387,  16  Am.  Dee.  266;  Walters  t. 
Munroe,  17  Md.  154,  77  Am.  Dec. 
328;  Farrow  v.  Commonwealth  Ins. 
CJo.,  18  Pick.  (Mass.)  53,  29  Am.  Dec. 
564;  Gregory  v.  Dodge,  14  Wend.  fN. 
Y.)  593;  Detwiler  v.  Green,  1  W. 
Va.  109, 

27  It  must  be  borne  in  mind  that 
such  an  allegation  of  specific  objec- 
tion waives  all  others:  People  v.  Mul- 
lally,  16  Cal.  App.  44,  116  Pac.  88. 
The  sufficiency  of  the  objection  is  dis- 
cussed in  Chapman  v.  Greene,  27  S. 
D.  178,  130  N.  W.  30. 

28  Sexton  V.  Brock,  15  Ark.  345; 
People  V.  Mullally,  16  Cal.  App.  44, 
116  Pao.  88;  Greenlaw  etc.  Lumber 
Co.  V.  Chambers,  46  Colo.  587,  105 
Pac.  1091;  Lee  v.  Stiles,  21  Conn. 
500;  Murray  v.  Phillips,  59  Ind.  56; 
Neosho  Valley  Invest.  Co.  v.  Hannum, 
63  Kan.  621,  66  Pac.  631;  Day  v. 
Raguet,  14  Minn.  273;  Wesling  v. 
Noonan,  31  Miss.  599;  Duvall  v.  Ellis, 


13  Mo.  203;  Whipple  v.  Stevens,  22 
N.  H.  219;  Moran  v.  Green,  21  N. 
J.  L.  562;  Kosenthal  v.  Chisum,  1  N. 
M.  633;  Commercial  Bank  v.  Union 
Bank,  11  N.  Y.  203 ;  Ueland  v.  Dealy, 
11  N.  D.  529,  89  N.  W.  325;  Mt.  Oli- 
vet Cemetery  Co.  v.  Shubert,  2  Head 
(Tenn.),  116;.]Sreyland  v.  Bendy,  69 
Tex.  711,  7  8.  W.  497;  Harriman  v 
Brown,  8  Leigh  (Va.),  697;  South 
wick  V.  Berry,  1  Finn.  (Wis.)  559 
Persons    v.    Beling,     116    Ped.     877, 

29  Allen  V.  Babcoek,  15  Pick.  56 
Whitaker  v.  Sigler,  44  Iowa,  419 
Stebbins  v.  Duncan,  108  U.  S.  32,  27 
L.  Ed.  641,  2  Sup.  Ct.  Eep.  313 
Taylor  v.  Strickland,  37  Ala.  642 
Love  V.  Tomlinson,  1  Colo.  App.  516 
29  Pac.  666.  See,  also,  American  In 
stitute  of  Scientific  Eesearch  v.  Ran 
dolph,  141  N.  Y.  Supp.  949;  In  re 
Smith,  142  N.  Y.  Supp.  151. 

30  Hazelton  v.  Union  Bank  of  Co- 
lumbus, 32  Wis.  34;  Lee  v.  Stowe,  57 
Tex.  444;  Greenman  v.  O'Connor,  25 
Mich.  30;  Nones  v.  Northouse,  46  Vt. 
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the  duty  of  the  commissioner  or  other  person  taking  depo- 
sitions to  perform  the  judicial  function  of  passing  upon 
the  relevancy  of  testimony  or  the  competency  of  witnesses. 
He  should  note  the  objections,  and  leave  those  questions 
to  be  determined  by  the  court.^'  It  will  be  found  in  some 
jurisdictions  that  the  statutes  regulate  the  duty  of  the  offi- 
cer in  this  regard.^^ 

§  677  (695).    Statutory  provisions  as  to  objections. — To 

a  certain  extent  this  subject  is  incidentally  treated  in  the 
preceding  section,  and  in  a  very  short  time  there  is  no 
doubt  the  matter  of  the  objections  will  be  dealt  with  in  all 
the  states.  Uniformity  in  such  legislation  is  much  to  be 
desired,  in  that  with  regard  to  depositions  the  object  with 
which  they  were  adopted  was  to  facilitate  the  interstate 
operation  of  the  law  of  evidence,  and  the  variations  to  be 
found  in  some  of  the  jurisdictions  merely  add  to  the  long 
list  of  reported  cases  and  increase  the  necessity  for  vigi- 
lance of  comparison.  In  most  of  the  states,  statutory  pro- 
visions or  rules  of  court  will  be  found  regulating,  to  some 
extent,  the  time  or  mode  of  making  objections  to  deposi- 
tions. Many  of  the  decisions  which  have  been  cited  in  this 
chapter  have  depended  upon  statutes  of  this  character.  It 
will  be  found  that  such  provisions  quite  generally  require 
that  objections  to  the  competency  or  the  capacity  of  the 
witness,  or  to  the  competency  or  relevancy  of  the  testi- 
mony shall  be  made  when  the  deposition  is  produced  at  the 
trial,  as  if  the  witness  testified  at  the  trial.  These  stat- 
utes are  generally  so  framed  as  to  deny,  either  impliedly 
or  by  express  language,  the  right  to  make  objections  to 
the  form  of  the  questions,  unless  such  objections  are  made 

587 ;  Shepard  v.  Pratt,  16  Kan.  209 ;  60  South.  481.     A«  to  impevtinence  of 

Stepp    V.    National   Life   &   Maturity  interrog-atories,   see   Zeggio  v.  Bobin- 

Assn.,  37  S.  C.  417,  16  S.  E.  134.     As  son,  139  N.  Y.  Supp.  1070. 

to  responsiveness  of  answers  to  inter-  si  Carpenter  v.  Dame,  lOInd.  125; 

rogatories,  see  Peeos  &  N.  T.  R.  Co.  Hill   v.    Sherwood,   3    Wis.    343.     See 

V.  Gray  (Tex.  Civ.  App.),  145  S.  W.  §  655,  ante. 

728 ;  Standard   Talking  Mach.  Co.  v.  D.  32  See  §  674,  ante. 

O.  Matthews  Supply  Co.  (Ala.  App.), 
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before  the  trial,  altliougli  in  a  few  instances  the  statutes 
permit  such  objections  as  to  form,  when  the  party  had  not 
attended  the  taking  of  the  deposition.  In  a  few  states,  ob- 
jections to  the  form  of  questions  must  be  filed  in  writing 
before  the  trial,  and  these  objections  in  such  case  are  re- 
quired to  be  passed  upon  by  the  court  before  the  commence- 
ment of  the  trial.  It  is  obviously  impracticable  to  do  more 
than  call  attention  in  the  most  general  manner  to  these 
statutory  provisions,  leaving  it  to  the  practitioner  to  ex- 
amine the  statutes  and  rules  of  court  which  regulate  the 
subject  at  the  place  of  trial;  and  in  their  construction  or 
application,  if  a  doubt  arises  in  his  mind  as  to  the  propriety 
of  making  or  withholding  an  objection,  to  resolve  it  always 
in  favor  of  making  the  objection  and  stating  the  specific 
grounds  upon  which  it  rests. 

§  678  (696).  Depositions  not  admissible  unless  cause 
therefor  continues. — As  will  appear  in  the  next  section, 
the  use  of  the  deposition  of  a  witness  taken  for  good  cause 
has  been  dealt  with  in  many  states  by  statutes  varying  in 
their  effect  according  as  the  cause  exists  or  has  ceased. 
Evidence  by  deposition  on  the  trial  of  a  common-law  action 
is  of  a  secondary  character,  and  is,  therefore,  encountered 
by  the  rule  that  forbids  the  use  of  subh  evidence  where 
that  which  is  better  exists,  and  is  in  the  power  of  the  party. 
Oral  testimony  in  the  presence  of  the  court  and  jury  is 
more  satisfactory  evidence  than  a  deposition  of  the  same 
witness ;  and,  when  it  is  practicable,  parties  should  in  gen- 
eral be  compelled  to  resort  to  it.^*  Hence,  when  the  depo- 
sition is  taken  under  such  circumstances  that  the  inability 
to  procure  the  personal  attendance  of  the  witness  may  be 
merely  temporary,  there  should  be  proof  that  the  cause  for 

S3  Thayer  v.  Gallup,  13  Wis.  539;  rule  was  applied,  ev«n  when  the  ad- 

Schmitz  V.  St.  Louis,  I.  M.  &  S.  Ey.  verse   party   procured   the   attendance 

Co.,   119   Mo.   256,  23  L.  K.   A.   250,  of  ,the  witness;   Sewell  v.   Purnell,   ] 

24  8.  W.  472;   East  Tennessee  V.  &  Marv.  (Del.)  152,  40  Atl.  716;  Handy 

G.  Ry.  Co.   V.   Kane,  92  Ga.   187,   22  &  Co.  v.  Smith,  77  Conn.  165.  5S  Atl. 

L.  B.  A.  315,  18  S.  E.  18,  where  this  694. 
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taking  the  deposition  has  continued.^*  Thus,  where  the 
deposition  is  taken  on  account  of  the  temporary  illness  of 
a  witness,  and  the  trial  does  not  take  place  until  a  consid- 
erable time  has  elapsed,  it  should  be  shown,  in  order  to 
admit  the  deposition,  that  the  disability  has  continued.^^ 
Preliminary  proof  of  the  continuance  of  the  cause  is  invari- 
ably dispensed  with  in  cases  of  old  age  and  infirmity.  In 
a  Georgia  case,  Lumpkin,  J.,  said:  "A  person  does  not 
usually  get  less  infirm  as  his  years  multiply.  If  the  grass- 
hopper was  a  burden  when  the  commission  was  executedv 
it  is  not  apt  to  be  less  so  at  the  trial.  If  the  opposite  party 
desired  it,  he  could  have  subpoenaed  the  witness  and  thus, 
as  well  as  by  proof,  have  tested  his  ability  to  attend  court 
personally."^®  So  where  the  deposition  is  taken  on  th& 
ground  that  the  witness  was  about  to  leave  the  state.,  it 
should  appear  that  the  purpose  was  carried  out  and  that 
the  witness  haS  remained  absent  so  that  his  personal  at- 
tendance could  not  be  obtained  in  the  ordinary  manner.*^ 


34  Jackson  v.  Bice,  3  Wend.  180, 
20  Am.  Dec.  683;  Emlaw  v.  Emlaw, 
20  Mich.  11;  Munro  v.  Callahan,  41 
Neb.  849,  60  N.  W.  97;  Weed  T.  Kel- 
logg, 6  McLean  (U.  S.),  44,  Fed. 
Oas.  No.  17,345;  Memphis.  Ey.  Co.  y. 
Maples,  63  Ala.  601.  It  should  be 
shown  that  absence  from  the  jurisdio- 
tion  continues:  Ferguson  etc.  Co.  v. 
Good  (Ark.),  133  S.  W.  183;  State 
v.  Zarlenga,  14  Idaho,  305,  94  Pac. 
55 ;  Atchison  T.  &  S.  F. '  E.  Co.  v. 
Snedeger,  5  Kan.  App.  700,  49  Pac. 
103;  Tolly  v.  Price,  17  B.  Mon.  410; 
Hawkins  v.  Brown,  3  Bob.  (La.)  310; 
Davison  v.  Sherburne,  57  Minn.  355, 
47  Am.  St.  Eej).  6l8,  59  N.  W.  316; 
Hollfield  V.  Black,  20  Mo.  App.  328; 
State  V.  Parker,  16  Nev.  79;  Viokroy 
V.  Skelley,  14  Serg.  &  E.  (Pa.)  372; 
Coulter  v.  Pureell,  1  Overt.  (Tenn.) 
479;  Martinas  v.  State,  26  Tex.  App. 
91,  9  S.  W.  356;  Lawrence  v.  Swanu, 
5  Munf.   (Va.)   332. 


35  Brooks  V.  Ashburn,  9  Ga.  297; 
Haun  V.  Wilson,  28  Ind.  296;  Sax  v.. 
Davis,  71  Iowa,  406,  32  N.  W.  403; 
Chase  v.  Springvale  Mills  Co.,  75  Me.. 
156;  Eogers  v.  Eaborg,  2  Gill  &  J. 
(Md.)  54;  Jackson  v.  Rice,  3  Wend. 
180,  20  Am.  Dec.  683;  Kirton  v.  Bull,, 
168  Mo.  622,  68  S.  W.  927;  Barton  v. 
Morphis,  15  N.  C.  240;  Covanhovan  v.„ 
Hart,  21  Pa.  495,  60  Am.  Dec.  57; 
Stewart  v.  State  (Tex.  Cr.  App.),  26- 
S.  W.  203. 

36  Weaver  v.  Peteet,  26  Ga.  292. 
See,  also,  Henry  v.  Northern  Bank,  63- 
Ala.  527;  Norris  v.  Norris,  3  Ind.- 
App.  500,  28  N.  E.  1014;  Taylor  v. 
Taylor,  138  Mich.  658,  101  N.  W.  832; 
Tayloe  v.  Smith,  10  Gratt.  (Va.)  557.. 
See,  also,  §  680,  post. 

3"  Commercial  Bank  v.  Whitehead,. 
4  Ala.  637;  In  re  Dolbeer's  Estate, 
149  Cal.  227,  9  Ann.  Cas.  795,  86  Pac. 
695,  705;  Morgan  v.  Halverson,  9  Wis.. 
271;  Goodyn  v.  Lloyd,  8  Port.  (Ala.), 
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And  it  has  been  decided  that  this  refers  not  to  the  begin- 
ning of  the  trial,  but  to  that  period  in  the  course  of  the  action 
when  the  witness  would  be  required  to  testify.  In  a  Cali- 
fornia case  an  objection  to  a  deposition  was  that  it  was 
taken  on  November  11,  1904,  during  the  trial  which  com- 
menced on  November  2,  1904.  It  was  read  in  evidence  on 
December  7th  and  8th,  on  proof  that  the  witness  had  left 
the  state  two  days  before,  namely,  December  5,  1904,  and 
was  then  absent.  The  proposition  urged  was  that  the  pro- 
ponents should  have  called  the  witness,  because  he  was  in 
the  state  during  the  progress  of  the  trial.  The  sections  of 
the  California  Code  of  Civil  Procedure  covering  the  sub- 
ject are  as  follows:  "The  testimony  of  a  witness  in  this 
state  may  be  taken  by  a  deposition:  (3)  When  the  witness 
IS  about  to. leave  the  county  where  the  case  is  to  be  tried 
and  will  probably  continue  absent  when  the  testimony  is 
required.  (§  2021,  subd.  3.)  ....  If  the  deposition  be 
taken  under  subdivisions  2,  3  and  4  of  section  2021,  proof 
must  be  made  at  the  trial  that  the  witness  continues  ab- 
sent or  infirm  or  is  dead.  (§  2032.)"  "This  section  con- 
templates that  a  deposition  may  be  taken  when  it  is  be- 
lieved that  the  witness  will  be  absent,  not  during  any  part 
of  the  trial,  but  when  his  testimony  is  'required,'  and  the 
only  additional  requirement  of  the  code  is  that  the  witness 
shall  be  absent  when  the  deposition  is  used."^®  As  was 
said  in  a  Texas  case,  it  would  be  unreasonable  to  require 
a  party  to  keep  an  eye  on  the  witness  after  his  testimony 
had  been  taken,  and  to  make  it  his  duty  to  put  the  witness 
under  subpoena  should  he  move  into  the  county.^'  The 
principle  under  discussion  was  applied  in  a  case  where  the 
deposition  of  a  witness  residing  out  of  the  state  had  been 

237;    but  if  the   witness   dies  'before  the  deposition  will  be  excluded:  Neil- 
leaving  the  state,  the  d'eposition  may  son  v.  Hartford  St.  Ey.  Co.,  67  Conn, 
be  admitted.     The  deposition  will  not  466,  34  Atl.  820. 
be   rejected  merely  because   the  wit-  38  in  re  Dolbeer's  Estate,  149  Cal. 
ness  may  have  been  in  the  state  at  227,  9  Ann.  Gas.  795,  86  Pae.  695. 
some  time  between  its  taking  and  the  39  Abies  v.  Miller,  12  Tex.  Ill,  62 
trial:  Jphnson  v.  Sargent,  42  Vt.  195.  Am.  Dee.  520. 
If  he  is  present  in  court  at  the  trial 
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taken.  He  came  into  the  courtroom  during  the  trial,  re- 
mained in  the  place  where  court  was  held  and  was  there 
when  his  deposition  was  offered.  He  had  not  been  sub- 
poenaed by  either  party,  and  no  explanation  was  made  of 
the  failure  to  call  him  as  a  witness.  It  was  held  that  the 
deposition  was  inadmissible.*"  It  was  held  in  the  Cali- 
fornia case  above  referred  to  that  under  the  laws  relating 
to  a  deposition  taken  out  of  the  state  it  is  not  necessary 
that  the  witness  should  be  a  nonresident.  To  permit  its  in- 
troduction in  evidence  no  preliminary  proof  was  required 
to  be  made.  The  question  of  the  witness'  residence  is  not 
involved.  All  that  is  required  is  that  the  witness  be  out 
of  the  state.  It  is,  therefore,  not  incumbent  upon  the  pro- 
ponents to  show  the  continued  absence  of  the  witness  at 
the  time  the  deposition  is  offered.*^  On  the  same  prin- 
ciple, when  the  deposition  of  a  witness  within  the  state  is 
taken  on  the  ground  that  he  resides  more  than  thirty  miles, 
or  some  other  distance  prescribed  by  statute,  from  the 
place  of  trial,  and  the  witness  who  still  resides  at  that 
distance  is  present  in  court  when  his  deposition  is  offered, 
the  court  is  authorized  to  reject  the  deposition,  and,  in  nu- 
merous cases,  such  depositions  have  been  rejected  as  inad- 
missible.''^     In  other  jurisdictions,  it  has  been  held  admis- 

40  Mobile  Ins.  Co.  v.  Walker,  58  Kentucky  Tobacco  Assn.  v.  Ashley,  5 
Ala.  290;  Chicago,  K.  &  W.  Ry.Co.  v.  Ky.  Law  Rep.  184;  Dunn  v.  Dunn,  11 
Prouty,  55  Kan.  503,  40  Pac.  909.  Mich.  284;  Schmitz  v.  St.  Louis  etc. 
But  where  witness  came  into  the  court  E.  Co.,  119  Mo.  256,  24  S.  W.  472; 
after  the  deposition  had  been  read,  it  Clark  v.  Congregational  Society,  44 
was  held  error  to  exclude  it:  Benja-  N.  H.  382;  Hayward  v.  Barron,  38 
min  V.  Railway  Co.,  133  Mo.  274,  34  N.  H.  366;  Miners'  etc.  Bank  v.  Hall 
S.  W.  590.  See,  also,  cases  cited  in  Co.,  113  App.  Div.  194,  99  N.  Y. 
next  note.  Supp.  98;  Stiles  v.  Bradford,  4  Rawle 

41  In  re  Dolbeer's  Estate,  sujrra.  (Pa.),  394;  Puryear  v.  Reese,  6  Coldw. 
See,  also,  S'tone  v.  Victor  Electric  Co.,  (Tenn.)  2'1;  McClure  v.  Sheek,  68 
36  Colo.  370,  So  Pac.  327.  Tex.  426,  4  S.  W.   552;   O'Connor  v. 

42  Humes  v.  O'Bryan,  74  Ala.  64;  Andrews,  81  Tex.  28,  16  S.  W.  628; 
Handy  v.  Smith,  77  Conn.  165,  58  Atl.  Abies  v.  Miller,  12  Tex.  109,  62  Am. 
694;  East  Tennessee  etc.  R.  Co.  v.  Dec.  520;  Doe  ex  dem.  Sergeant  v. 
Kane,  92  Ga.  187,  22  L.  R.  A.  315,  18  Adams,  1  Tyler  (Vt.),  197;  Hanley 
S.  E.  18;  Chicago  etc.  R.  Co.  v.  v.  R.  Co.,' 59  W.  Va.  419,  53  S.  E. 
Prouty,   55   Kau.    503,   40   Pac.   909;  625;    Zoesch   v.  Paper   Co.,   134  Wis. 


145 


DEPGSITIOjSTS. 


§678  (696) 


sible  to  read  a  deposition  properly  taken,  although  the 
witness  happens  to  be  in  court,  leaving  it  to  the  other  party 
to  examine  him  orally.*^  It  has  been  held  a  proper  exer- 
cise of  judicial  discretion  to  refuse  to  receive  the  deposi- 
tion of  a  plaintiff  taken  by  a  defendant  before  the  trial, 
when  offered  by  the  defendant,  the  plaintiff  being  in  court 
and  having  fully  testified.'**  It  has  occurred  that  some 
special  exigency  has  arisen  which  prevented  the  attendance 
of  the  deponent,  although  he  may  have  been  within  the 
range  of  a  subpoena.  The  deposition  of  a  mother  who 
lived  within  seventy  miles  of  the  court  and  who  had  a  child 
a  month  old  so  sick  that  she  could  not  leave  it  has  been 
admitted.''^  It  has  been  held  that  the  necessity  for  using 
the  deposition  should  be  shown  by  proof  not  only  of  the 


270,  114  N.  W.  485;  Thayer  v.  Gallup, 
13  Wis.  539.  In  Wisconsin  it  has 
been  held  that  the  president,  secretary 
or  other  principal  officer  of  a  cor- 
poration is,  in  effect,  a  party  to  the 
action,  so  that  his  examination,  so  far 
as  competent,  taken  as  an  adverse 
witness  under  Revised  Statutes  of 
1898,  section  4096,  becomes  independ- 
ent evidence  in  the  case,  notwith- 
standing his  presence  in  court:  Clark 
V.  Bice,  127  Wis.  451,  7  Ann.  Gas.  505, 
106  N.  W.  231;  Johnson  v.  St.  Paul 
etc.  Co.,  126  Wis.  492,  105  N.  W.  1048. 
It  is  otherwise  in  case  of  a  mere  em- 
ployee :  Hughes  v.  Chicago  etc.  B.  Co., 
122  Wis.  258,  99  N.  W.  897.  See, 
also,  Phenix  v.  Baldwin,  14  Wend.  62 
(nonresident  witness)  ;  Handy  &  Co. 
v.  Smith,  77  Conn.  165,  58  Atl.  694. 
It  has  been  held  error  to  receive  the 
deposition  of  a  witness  residing  in 
the  county,  without  proof  that  his  at- 
tendance cannot  be  had :  Chicago  By. 
Co.  V.  Brown,  44  Kan.  384,  24  Pae. 
497;  Frankhauser  v.  Neally,  54  Kan. 
744,  39  Pac.  700;  Willard  v.  Mellor, 
19  Colo.  534,  36  Pac.  148;  Munro  v. 
Callahan,  41  Neb.  849,  60  N.  W.  97. 
Where  a  deposition  was  taken  and 
Evidence  IV — 10 


the  witness  appeared  and  testified 
orally,  it  was  held  that  the  deposition 
could  not  be  read  on  a  second  trial: 
Baltimore  By.  Co.  v.  State,  91  Md. 
506,  46  Atl.  1000.  See,  also.  Southern 
B.  Co.  v.  Dickson,  138  Ua.  371,  75 
S.  E.  462  (deponent  present  at  trial) ; 
Funk  V.  Shawnee  Fire  Ins.  Co.,  87 
Kan.  568,  125  Pac.  35. 

43  Prink  V.  Potter,  17  111.  406;  Ford 
V.  Pord,  11  Humi^h.  (Tenn.)  89;  Bar- 
ton V.  Trent,  3  Head  (Tenn.),  167; 
Fire  Assn.  v.  Masterson  (Tex.  Civ. 
App.),  83  S.  W.  49;  Louisville  &  n! 
B.  Co.  V.  Steenberger,  24  Ky.  Law 
Eep.  761,  69  S.  W.  1094;  Sherrod  & 
Co.  V.  Hughes,  110  Tenn.  311,  75  S. 
W.  717;  Thayer  v.  Gallup,  13  Wis. 
539,  where  the  practice  was  not  ap- 
proved, but  held  to  be  discretionary 
with  the  court.  In  O'Connor  v.  An- 
drews, 81  Tex.  28,  16  S.  W.  628,  it 
was  also  held  a  matter  of  judicial  dis- 
cretion. 

44  Grigsby  v.  Shwarz,  82  Cal.  278, 
22  Pac.  1041.  See,  also,  Johnston  v. 
McDuffee,  83  Cal.  30,  23  Pae.  214. 

48  Avery  v.  Woodruff,  1  Boot 
(Conn.),  76. 
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absence  of  the  witness  but  of  reasonable  effort  to  secure 
him.  A  party,  to  entitle  himself  to  read  a  deposition  be- 
cause of  the  absence  of  the  witness,  must  show  that  he  has 
used  due  diligence  to  find  him,  or  that  he  is  not  within  the 
reach  of  the  process  of  the  court.  It  is  not  necessary  to 
issue  a  subpoena  for  his  attendance  in  cases  where  he  could 
not  be  dealt  with  for  disobeying  it,  as,  for  instance,  where 
he  was  in  another  state.*® 


§  679  (697).  Same— Modifications  of  the  rule— Stat- 
utes.— It  will  be  found  that  most  of  the  decisions  excluding 
depositions,  when  the  attendance  of  the  witness  could  have 
been  obtained,  are  based  to  some  extent  upon  statutes  thus 
limiting  the  use  of  depositions.  Where  the  statute  pro- 
vided that  the  deposition  could  be  read  in  evidence  "when 
the  witness  was  not  produced  in  court,"  it  was  held  that, 


46  These  requirements  are  now  regu- 
lated by  statute  in  most  of  the  states, 
but  the  following  early  cases  bear 
out  the  text:  Jenkins  v.  Richardson, 
6  J.  J.  Marsh.  (Ky.)  441,  22  Am. 
Dec.  82;  State  v.  Gut,  13  Minn.  341; 
Ellis  V.  Planters'  Bank,  7  How. 
(Miss.)  235;  Sparrow  v.  Blount,  90 
N.  G.  514;  Tompkins  v.  Wiley,  6 
Rand.  (Va.)  242.  In  North  Carolina, 
for  instance.  Revised  Statutes  of  1905, 
section  1645  (9),  provides  that  a 
deposition  taken  and  returned  under 
the  statutes  may  be  read  on  the  trial 
if  the  witness  has  been  duly  sum- 
moned, and  at  the  time  of  the  trial 
is  out  of  the  state,  or  is  more  than 
seventy-five  miles  by  the  usual  public 
mode  of  travel  from  the  place  where 
the  court  is  sitting,  'without  the  pro- 
curement or  consent  of  the  party  offer- 
ing his  deposition.  The  words  "duly 
summoned"  in  this  section  have  been 
construed  by  Clark,  C.  J.,  in  Tomliu- 
son  etc.  Co.  v.  Townsend,  153  N.  C. 
244,  69  8.  E.  145,  who  said:  "Read 
in  connection  with  the.  context  'duly 


summoned'  (which  is  a  word  not  ap- 
plicable to  a  witness)  means  and  must 
mean  'subpoena  duly  issued';  i.  e., 
that  due  effort  has  been  made  to 
secure  the  presence  of  the  witness. 
It  cannot  be  the  purpose  of  the  stat- 
ute to  deprive  a  party  of  the  benefit 
of  a  deposition,  regularly  taken,  with 
due  notice  and  opportunity  to  both 
sides  to  be  present,  because  the  wit- 
ness cannot  be  found  at  the  time  of 
the  trial.  Indeed,  the  deposition  is 
allowed  to  be  used  only  because  of 
the  expense  or  impossibility  of  hav- 
ing the  witness  present  at  the  trial. 
If  the  witness  is  found  and  served  with 
the  subpoena,  it  would  be  his  duty  to- 
attend  the  trial.  The  plaintiff  having 
done  all  that  could  be  done  to  obtain 
the  presence  of  the  witness  at  the  trial 
by  issuing  subpoena  to  the  county 
where  he  resided,  and  the  subpoena 
having  not  been  served  by  reason  of 
his  absence,  no  objection  having  been 
made  before  the  trial  on  that  ground, 
it  would  seem  tnat  the  deposition  was 
properly  admitted." 


147  DEPOSITIONS.  §  G79  (697) 

since  the  deposition  had  been  properly  taken,  it  could  be 
read  in  evidence  although  the  witness  had  been  in  court 
on  the  day  of  the  trial,  as  it  was  not  shown  that  he  was 
"produced  in  court"  at  the  time  the  deposition  was  read, 
or  that  his  absence  was  due  to  any  fault  of  the  party  who 
offered  the  deposition.*^  Under  another  statute  provid- 
ing for  the  taking  of  a  deposition  of  any  witness,  and  that 
it  should  be  read  at  the  trial,  subject,  nevertheless,  to  the 
right  of  either  party  to  require  the  personal  attendance  and 
viva  voce  examination  of  the  witness  whose  deposition  had 
boon  taken,  it  was  held  that,  after  he  had  been  examined 
at  the  trial,  the  deposition  could  be  read.*^  Under  some 
statutes  depositions  may  be  taken  absolutely,  and  under 
such  statutes  the  presence  of  the  witness  does  not  exclude 
the  deposition.*^  In  Indiana,  in  a  very  early  case,^"  the 
defendant  offered  in  evidence  the  deposition  of  the  depo- 
nent, the  prosecuting  attorney  of  a  different  circuit  from 
that  in  which  this  case  was  tried.  The  time  fixed  by  law 
for  the  sitting  of  the  circuit  court,  in  one  of  the  counties 
of  the  circuit  in  which  the  deponent  was  prosecuting  attor- 
ney, was  the  same  with  the  time  when  the  trial  in  the  cause 
under  consideration  took  place.  The  plaintiff  objected  to 
the  admission  of  the  deposition.  The  statute  on  the  sub- 
ject is,  that  when  it  appears  that  a  witness  is  unable  by  age, 
sickness,  or  otherwise^  to  attend  the  court,  the  deposition 
of  the  witness  may  be  taken  to  be  read  in  evidence  on  the 
trial,  if  the  witness  himself  should  not  be  able  to  attend. 
"It  appears  to  us,"  said  the  court,  "that  the  facts  suffi- 
ciently show  that  the  witness  was  unable  to  attend  at  the 
trial  of  this  cause.  At  the  time  of  the  trial,  the  deponent's 
office  required  his  personal  attendance  at  a  different  place 
than  that  of  the  trial.     That  circumstance  was  sufficient, 

47  Louisville  By.  Co.  v.  Hubbard,  49  Adams  v.  Weaver,  117  Cal.  42,  4S 
116  Ind.  193,  18  N:  E.  611;  MeFar-  Pae.  972;  Louisville  v.  Muldoon  (Ky.), 
land  v.  United  States  Mut.  Ace.  Assn..       49  S.  W.  791. 

124  Mo.  204,  27  S.  W.  436.  50  Coons   v.    Thompson,    4   Blaekf. 

48  McLawrin   v.    Wilson,    16   S.    C.       (Ind.)  8. 
402. 
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prima  facie,  to  authorize  the  admission  of  the  deposition.'"'^ 
In  other  states  it  is  provided  that  examinations  or  deposi- 
tions taken  and  returned  in  conformity  to  the  provisions 
of  the  statute  may  be  read  and  used  as  evidence  in  the 
cause  in  which  they  shall  have  been  taken,  as  if  the  wit- 
nesses were  present  and  examined  in  open  court  on  the 
trial  thereof.  The  facts  which  would  authorize  the  read- 
ing of  the  deposition  may  be  established  by  the  testimony 
of  the  deposing  witness  or  the  certificate  of  the  officer  tak- 
'  ing  the  same :  First,  if  the  witness  resides  or  is  gone  out 
of  the  state;  second,  if  he  be  dead;  third,  if  by  reason  of 
age,  sickness  or  bodily  infirmity  he  be  unable  to  or  cannot 
safely  attend  court;  fourth,  if  he  reside  in  a  county  other 
than  that  in  which  the  trial  is  held,  or  if  he  be  gone  to  a 
greater  distance  than  forty  miles  from  the  place  of  trial 
without  the  consent,  connivance  or  collusion  of  the  party 
requiring  his  testimony;  fifth,  if  he  be  a  judge  of  a  court 
of  record,  a  practicing  attorney  or  physician,  and  engaged 
in  the  discharge  of  his  official  or  professional  duty  at  the 
time  of  the  trial.^^  Under  such  a  statute  it  has  been  held 
that  the  statutory  modes  of  proof  are  not  exclusive,  and 
that  the  party  might  resort  to  other  sources  to  lay  a  proper 
foundation  for  the  introduction  of  the  evidence.  It  was 
also  held  to  be  immaterial  whether  the  deponent  was  sub- 
poenaed or  not,  as  the  statute  does  not  require  as  a  pre- 
requisite to  the  reading  of  the  deposition  that  the  deponent 
judge,  lawyer  or  physician  should  have  been  summoned  as 
a  witness.  If  the  absent  witness  be  a  physician  or  lawyer, 
it  only  requires  that  he  shall  be  engaged  in  the  discharge 
of  his  professional  duties  at  the  time  of  the  trial.'^^  We  have 
already  dealt  with  the  waiver  of  objections,  but  in  connec- 

51  On  the  trial  of  Col.  Burr,  the  excused  for  not  attending  to  the  sub- 
defendant  moved  for  a  subpoena  duces  poena :  1  Burr's  Trial,  124. 
tecum  to  the  President  of  the  United  B2  Mo.  Ann.  Stats.,  §  2904. 
States.  The  court  granted  the  mo-  6S  Doyle  v.  St.  Louis  Transit  Co., 
tion,  but  intimated  that  if  the  Presi-  124  Mo.  App.  504,  101  S.  W.  598. 
dent's  duties  demanded  his  attention  Where  no  proper  foundation  was  laid 
at  the  time  of  the  trial,  he  would  be  for    reading    the    deposition,    it  was 
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tion  with  the  continuance  of  the  cause  it  has  been  held, 
even  in  a  criminal  cause,  that  the  failure  to  object  that 
there  was  not  any  showing  made  that  the  witnesses  whose 
depositions  were  used  were  dead  or  absent  from  the  state 
at  the  time  of  the  trial,  operated  as  a  waiver  of  the  right 
to  insist  thereon.^* 

§  680  (698) .    Continuance  of  the  cause — How  inferred. 

While  it  has  been  held  in  some  cases  to  which  we  shall 
refer  that  a  presumption  of  the  continuance  of  the  cause 
of  depositions  having  been  taken  exists,  they  are  so  ex- 
ceptional that  it  is  unquestionably  the  safer  rule  to  sup- 
port them  with  some  testimony.  This  conclusion  will  be 
reached  on  a  perusal  of  the  cases,  and  is  supported  for  the 
reason  that  in  the  majority  of  instances  the  proof  will  not 
be  difficult  to  furnish.  If  the  tender  of  the  deposition  in 
evidence  is  bona  fide,  it  will  require  merely  testimony  that 
in  cases  of  sickness  the  witness  is  not  yet  in  a  fit  condi- 
tion to  attend;  in  cases  of  absence,  the  party  is  stifficiently 
in  touch  with  his  witness  to  know  his  whereabouts ;  in  eases 
of  the  discharge  of  public  or  professional  duties,  the  facts 
are  generally  so  well  known  that  no  difficulty  need  be  ap- 
prehended in  placing  them  before  the  court;  in  cases  of 
death,  the  proof,  as  a  rule,  is  still  more  easy.  So  that  the 
court  is  justified  in  seeking  some  foundation  in  nearly  every 
case  in  which  it  is  sought  to  put  the  depositions  in  evi- 
dence. The  few  exceptions  will  be  referred  to,  but  a  safe 
rule  for  general  guidance  will  be  found  in  always  having 
ready  such  preliminary  testimony  as  will  justify  the  court 
in  finding  that  the  instigating  cause  for  the  taking  of  the 
deposition  is  still  in  existence.  The  presumption  has,  how- 
ever, been  allowed  in  some  cases  which  we  shall  cite,  al- 
though they  must  be  used  both  by  the  light  of  statutory 
provisions  and  such  rules  as  exist  in  various  jurisdictions 

error  to  refuse  the  opposite  party  a  witness  was  not  engaged  in  sncli  pro- 
subpoena  for  the  absent  witness,  when       fessional  business. 

the  party  stated  he  would  prove  the  '*  »*^*«  ^-  ^^°«"^'  ^^  M""*-  ^26, 

^-    '  ^  20  Ann.  Cas.  398,  106  Pac.  364. 
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as  to  the  burden  of  objections.  They  will  serve  further 
to  show  that  in  the  absence  of  authority,  judicial  or  legis- 
lative, the  danger  of  an  improper  admission,  over  objec- 
tion, for  want  of  foundation  will  be  obviated  by  the  pre- 
caution of  pjacing  facts  constituting  the  continuance  of  the 
cause  before  the  court  as  above  suggested.  Where  it  is 
shown  that  cause  existed  for  taking  the  deposition,  it  may 
be  inferred  from  circumstances,  such  as  from  the  age  of  the 
witness,''^  or  from  the  nature  of  the  illness  or  infirmity  and 
the  short  lapse  of  time,"^  or  from  the  distance  of  his  resi- 
dence from  the  place  of  trial,^''  or  from  other  pertinent 
facts  that  it  is  not  practicable  to  obtain  the  attendance  of 
the  witness  or  that  the  cause  still  continues.  Testimony 
that  inquiries  had  been  made  at  the  former  place  of  busi- 
ness of  an  alleged  absent  witness  as  well  as  at  other  places, 
and  of  various  people  who  had  known  him,  and  that  they 
had  said  they  did  not  know  where  he  was,  but  understood 
that  he  was  in  another  state,  is  sufficient  proof  of  absence. ^^ 
When  the  deposition  is  taken  on  the  ground  that  the  wit- 
ness resides  outside  the  state,  it  will  be  presumed,  until 
the  contrary  appears,  that  such  nonresidence  continues.^^ 

55  Pollard  V.  Lively,  2  Gratt.  (Va.)  138   Mich.   658,   101  N.  W.   832.     As 

216    (age  and  ill-healtli)-;   Worthy  v.  to  sufficiency  of  evidence  thereof  and 

Patterson,    20    Ala.    172.     See,    also,  details  required,  see  Missouri  etc.  E. 

Ails  V.  Sublet,  3  Bibb  (Ky.),  204.     In  Co.  v.  Sullivan  (Tex.  Civ.  App.),  157 

Jackson  v.  Rice,  3  Wend.  180,  20  Am.  S.  W.  193. 

Dee.   683,   it  was  held  that  inability  57  Earnhardt   v.    Smith,    86   N.    C. 

from    age    alone    would    not   be    pre-  473 ;  Brenner  v.  Frauenthal,  37  N.  Y. 

sumed;    but    this    decision    has    been  166;  McCutchen  v.  McCutchen,  9  Port, 

modified  to  the  extent  that  the  party  (Ala.)  650;  Gilly  v.  Singleton,  3  Litt. 

or  person  interested  might  testify  to  (Ky.)  250;  Hennessy  v.  Niagara  Fire 

the  preliminary  facts,  addressed  to  the  Ins.  Co.,  8  Wash.  91,  40  Am.  St.  Eep. 

court  alone  to  open  the  way  for  veceiv-  892,  35  Pac.  585  (absence  from  juris- 

ing  the  deposition.     See  note  to  this  diction)  ;   Chicago,  B.  &  Q.  E.  Co.  >. 

case  and  Jackson  v.  Kent,  7  Cow.  (N.  Krayenbuhl,  70  Neb.  766,  98  N.  W. 

Y.)    59,  and  other  cases  there   cited.  44. 

See,  also,  §  678,  ante.  58  Renton  v.  Monnier,  77  Cal.  449, 

66  Clark  V.  Dibble,  16  Wend.  601;  19  Pac.  820. 

Beitler  v.  Study,  10  Pa.  418.     In  these  69  Pharr  v.   Bachelor,   3  Ala.   287 ; 

cases  the  proof  showed  that  the  wit-  Hayes  v.  Brai.dt,  80  Ark.  592,  98  S. 

nesses  were  in  an  advanced  state  of  W.  368;   lu  re  Dolbeer's  Estate,  149 

pregnancy:  Taylor  v.  Taylor's  Estate,  Cal.  227,  86  Pac.  695;  Parker  v.  Welsh, 
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In  West  Virginia,  under  the  code  it  is  provided  that  an 
affidavit  that  a  witness  resides  out  of  the  state,  or  is  out 
of  it  in  the  service  thereof  or  of  the  United  States,  his 
deposition  may  be  taken.*"  Under  that  section  it  was  held 
that  such  affidavit  is  unnecessary  if  it  appears  by  the  depo- 
sition of  the  witness  or  by  other  evidence  that  such  witness 
resided  out  of  the  state.*^  If  the  fact  of  the  witness'  non- 
residence  is  shown,  the  deposition  will  not  be  excluded, 
because  the  witness  answers  that  he  intends  to  be  person- 
ally present  at  the  court;  nor  unless  it  is  shown  that  the 
witness  is  present  in  court.®^  In  Maine,  under  the  statute 
of  1842  it  has  been  held  that  a  deposition  taken  thereunder 
may  be  used  at  the  trial,  at  any  time  during  the  pendency 
.of  the  suit,  if  it  does  not  appear  that  the  witness  was  then 
within  thirty  miles  of  the  place  of  trial,  and  able  to  attend 
court ;  although  he  had  once  returned  to  the  place  of  trial, 
after  the  taking  of  the  deposition  and  before  the  trial.  In 
such  case,  if  the  adverse  party  would  prevent  the  using 
of  the  deposition,  the  burden  of  proof  is  on  him,  to  make 
it  appear,  not  only  that  the  cause  of  taking  no  longer 
exists,  but  also  that  the  witness  is  within  thirty  miles  of 
the  place  of  trial  and  able  to  attend  the  trial  in  person."^ 
In  an  old  Pennsylvania  case  it  appeared  the  witness  had  no- 
settled  home  and  was  a  laboring  man,  without  family,  and 
the  last  time  he  was  traced  it  was  to  a  city  in  another  state 
where  his  deposition  was  taken.     The  court    said:    "The 

4   Houst.    (Del.)    233;    In  re   Arrow-  59  Pa.   211;   Kaufman  v.  Caughman, 

smith's  Estate,  206  111.  352,  69  N.  E.  49   S.   C.   159,  61  Am.   St.   Rep.   808, 

77;    Jenkins   v.   Richardson,   6   J.   J.  27  S.  E.  16;  Cowell  v.  State,  16  Tex. 

Marsh.   (Ky.)    441,  22  Am.  Dee.  82;  App.  57;  Randolph  v.  Woodstock,  35 

Gilly  V.  Singleton,  3  Litt.  (Ky.)  250;  Vt.    291;    Heinzerling    v.    Agen,    49 

Logan  V.  Monro«,  20  Me.   257;   Tal-  Wash.   647,   96   Pae.   223;    Hoopes  v. 

eott  V.  Freedman,  140  Mieh.  32,  103  Devaughn,  43  W.  Va.  447,  27   S.  B. 

N.  W.  535 ;  Michael  v.  Matheia,  77  Mo.  251 ;   Texas  &  P.  K.  Co.  v.  Reagan, 

App.    556;    Chicago    etc.    B.    Co.    v.  118  Fed.  815,  55  C.  C.  A.  427. 

Krayenbuhl,  70  Neb.  766,  98  N.  W.  60  Codes  1868-91,  c.  130,  §34. 

44;   liowe  v.  Vaughan,  48  Neb.   651,  61  Abbott  -v.  L'Hommedieu,   10   W. 

67  N.  W.  464;  Burley  v.  Kitchell,  20  Va.  677;  Hoopes  v.  Devaughn,  supra. 

N.   J.   L.   305;    Nixon   v.   Plamer,   10  62  Nevan  v.  Roup,  8  Iowa,  207. 

Barb.   (N.  Y.)   175 ;  Waters  v.  Wing,  63  Brown  v.  Burnham,  28  Me.  38. 
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probability  is,  that  at  the  time  of  the  trial,  he  was  not 
within  the  jurisdiction  of  the  court.  Under  these  circum- 
stances, depositions  are  always  received  in  evidence.""* 
And  the  fact  that  the  deposition  of  a  nonresident  happens 
to  be  taken  within  the  state  has  been  held  not  to  call 
for  proof  of  his  absence.®^  In  one  jurisdiction,  as  we  have 
shown,  the  rule  has  been  declared  that,  if  the  legal  cause 
for  taking  the  deposition  no  longer  exists  at  the  time  of 
trial,  the  proof  to  exclude  it  must  come  from  the  adverse 
party."®  But  a  different  rule  prevails  in  other  jurisdic- 
tions, where  it  is  held  that  the  burden  of  proving  such 
facts  rendering  the  deposition  admissible  is  upon  the  party 
offering  it  in  evidence."'^  The  rule  under  consideration 
does  not  exclude  a  deposition  taken  on  sufficient  grounds,  if . 
subsequently  and  before  the  trial,  the  witness  has  become 
unable  to  testify,  by  reason  of  death,  sickness  or  other 
cause,"®  or  when  the  witness  was  incompetent  at  the  time 
of  taking  the  deposition,  but  has  since  been  made  compe- 
tent by  statute,"®  or  where  the  nature  of  a  stipulation  for 
the  taking  the  testimony  is  such  as  to  remove  the  objec- 
tion,'^" or  by  the  fact  that  the  adverse  party  has  procured 
the  attendance  of  the  witness  at  the  trial  and  discharged 
him  before  the  deposition  is  offered.'^  The  death  of  the 
deponent  is  always  a  sufficient  reason  for  using  his  dep- 
osition, and  it  would  appear  irrespective  of  the  ground  on 
which  it  was  obtained,  and  even  where  taken  by  reason  of 
the  witness  being  about  to  leave  the  state,  his  death  oc- 

6*  Gould  V.  Crawford,  2  Pa.  89.  state  by  his  death:  Henry  v.  Northern 

65  Gilly   V.   Singleton,   supra.  Bank,  63  Ala.  527,  mental  incapacity. 

68  Logan  V.  Monroe,  20  Me.  257.  no  -it  oi-     i         v     n,^    ttt 

--    .^f.  ^^    ,'    ,„  ,,.         ,„„  09  Vanscoy   v.    Stmchoomb,   29    W. 

67  Atkinson  v.  Nash,  56  Minn.  472,  ,,       „..     ,,     „    „      _,,      J         , 

_.--__„-_  '         ^o.    -  T^  "^-    263,   11    S.   E.    92/.     See,  also, 

58  N.  W.  39:  Fry  V.  Bennett,  4  Duer  „  ,        q^     ,      „  ,o  i,r      <,-■«    . 

...  '       •'  '  Howard  v.  Strode,  242  Mo.  210,  Ann. 

««  T.'-l        T  r,A  n      Arn      ^  Cas.  1913G,  1057,  146  S.  W.  792,  as 

«8  Tift  V.  Jones,  74  Ga.  469,  where  t      v,    i  i    j-  .    ,  ^ 

.,        .,  '         ,     ,    ,,         .  ,  to  absolute  divorce  granted  to  witness 

the  witness  was  present  at  the  trial,         ,  ,     ,        ...»  .       , 

,    ,   ,  „  '^.  ,  , .  who  made  deposition  for  a  party  then 

but,  by  reason  of  sickness,  his  memory  ,  .       .^  r      j 

had  been  affected;  Goodwyn  v.  Lloyd, 

8  Port.  (Ala.)  237,  where  the  witness  ""^  ^step  v.  Larsh,  21  Ind.  183. 

had  been  prevented  from  leaving  the  71  Shirts  v.  Irons,  37  Ind.  98. 
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cnrred  before  his  departure  therefrom.'^*  When  it  becomes 
necessary  to  make  the  cause  or  the  continuance  of  the  cause 
appear  to  the  court,  it  may  be  accomplished  either  by  affi- 
davit or  on  oath  in  court  by  any  witness,  who  can  testify 
to  the  facts,  the  deponent  himself  in  the  deposition  or  the 
officer  who  took  if^ 

§  681  (699).  Use  in  other  actions. — The  use  of  deposi- 
tions as  evidence  is  not  necessarily  limited  to  the  action 
in  which  they  are  taken.  At  common  law,  it  is  generally 
deemed  sufficient  for  the  admissibility  of  depositions  taken 
in  one  suit  and  offered  in  another,  that  the  matters  in  issue 
were  the  same  in  both  cases,  and  the  party  against  whom 
the  deposition  was  offered  had  full  power  to  cross-examine 
the  witness.  Complete  mutuality  or  identity  of  all  the 
parties  is  not  required.'^*  In  some  of  the  states  statutory 
provision  has  been  made  both  that  evidence  is  admissible 
of  the  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  subject  mat- 

72  Goodwyn     v.     Lloyd,     8     Port.  ing  of  the  law."     See,  also,  Lawrence 

(Ala.)  237.     Ormond,  J.,  in  this  case  v.  La  Cade,  46  Ark.   378;   Eogers  v. 

put  it  very  plainly.     He  said:  "There  Eogers,  6  Penne.   (Del.)   267,  66  Atl. 

was  no  error  in  the  admission  of  the  374;     Matson  v.    Melehor,  42    Mich. 

deposition.     The  statute  authorizes  it  477,    4    N.  W.    200;    Lamberton    v. 

to  be  taken  when  the  witness  is  about  Winclom,    18   Minn.    506 ;    Parsons   v. 

to  leave  the  state;    should  he  remain  Parsons,    45    Mo.    265;    Dearborn    v. 

until  the  trial  of  the  cause,  it  cannot  Dearborn,    10    N.    H.    473;    Marlatt 

be  read.     But  his  failure  to  put  his  v.    Warwick,     19     N.     J.     Bq.     439; 

determination    of    leaving    the    state  Schroeder  v.  Frfey,  60  Hun   (N.  Y.), 

into  execution,  until  after  a  term  of  58;  State  v.  Valentine,  29  N.  C.  225; 

the    court  had    elapsed,    would  surely  Galbraith    v.     Zimmerman,     100    Pa. 

not  deprive  the  party  of  the  benefit  of  374 ;     King  v.    Pait,   13    R.   I.   132 ; 

his  testimony,  if  he  left  the  state  be-  Keran  v.  Trice,  75  Va.  690. 

fore  the  trial  of  the  cause.     His  death  T3  Parker  v.   State,   18   Tex.    App. 

within  the  state,  before  he   executed  72;  Patterson  v.  Wabash  etc.  K.  Co., 

his  determination  of  leaving  it,  cer-  54  Mich.  91,  19  N.  W.  761;  Doyle  v. 

tainly   affords    as   good   grounds   for  St.  Louis  Wanset  Co.,  124  Mo.  App. 

using  his    testimony,  as    Ms    absence  504,  101  S.  "W.  598;  Tayloe  v.  Smith, 

from   the   state,  at   the   time   of   the  10   Gratt.    (Va.)    557. 

trial.     If  not  within  the  letter,  it  is  74  l  Greenl.   Ev.,   §  553 ;   Haupt  v. 

certainly  within  the  spirit  and  mean-  Ilenninger,  37  Pa.  138. 
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ter.  And  that  when  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same  ac- 
tion or  proceeding,  or  in  any  other  action  between  the 
same  parties,  upon  the  same  subject,  and  is  then  deemed 
the  evidence  of  the  party  reading  it.  Therefore,  if  a  sec- 
ond action  is  brought  between  the  same  parties  or  their 
representatives  in  interest,  in  which  the  issues  are  substan- 
tially the  same;''^  depositions,  properly  taken  in  the  former 
action,  may,  by  the  order  of  the  court,  be  used  in  the  lat- 
ter.'^^    Although  an  order  of  court  is  generally  obtained 


75  See  §  683,  post. 

76  Long  V.  Davis,  18  Ala.  801; 
Briggs  V.  Briggs,  80  Gal.  253,  22  Pae. 
334;  Eay  v.  Bush,  1  Root  (Conn.), 
81;  Dawson  v.  Smith,  3  Houst.  (Del.) 
335;  Crawford  v.  Word,  7  Ga.  445; 
Armeny  v.  Madson  etc.  Co.,  Ill  111. 
App.  621;  Maxwell  v.  Brooks,  54  Ind. 
98;  Searle  v.  Richardson,  67  Iowa, 
170,  25  N.  W.  113;  Andrieua  v.  Coal 
Co.,  121  Ky.  724,  28  Ky.  Law  Rep. 
704,  90  S.  W.  233 ;  Taylor  v.  Bank  of 
Illinois,  7  T.  B.  Mon.  (Ky.)  576; 
Heth  V.  Young,  11  B.  Mon.  (Ky.) 
278;  Brooks  v.  Cannon,  2  A.  K.  Marsh. 
(Ky.)  525;  Cannon  v.  White,  16  La. 
Ann.  85 ;  Larsen  v.  Tel.  Co.,  164  Mich. 
295,  129  N.  W.  894;  Lohmann  v. 
Stoeke,  94  Mo.  672,  8  S.  W.  9 ;  Levia- 
ton  V.  French,  45  N.  H.  21;  Evans 
V.  Evans,  23  N.  J.  Eq.  180;  Stewart 
V.  Register,  108  N.  0.  588,  13  S.  E. 
234;  Zimmerman  v.  Grotenkemper,  6 
Ohio  Dec.  832;  Haupt  v.  Henninger, 
37  Pa.  138;  Berg  v.  McLafferty  (Pa.), 
12  Atl.  460;  Edwards  v.  R.  Co.,  21 
8.  D.  504,  110  N.  W.  832;  Kothman 
V.  Easeler  (Tex.  Civ.  App.),  84  S.  W. 
390.  See,  also,  Briggs  v.  Briggs,  80 
Cal.  253,  22  Pac.  334,  where  the  stat- 
utes on  the  subject  are  liberally  con- 
strued; Stewart  v.  Register,  108  N.  C. 
588,  13  S.  E.  234,  where  an  order  of 
court  was  held  unnecessary;  Woolen- 

;le   v.   Runals,    76   Mich.   545,   43 


N.  W.  454,  where  a  deposition 
taken  in  an  action  of  assumpsit  since 
discontinued  was  allowed  to  be  read 
in  an  action  for  fraudulent  represen- 
tation  between  the  same  parties  and 
brought  in  the  same  court;  Chaddick 
V.  Haley,  81  Tex.  617,  17  S.  W.  233, 
where  the  deposition  of  a  testator 
was  admitted  to  show  the  cause  of  his 
estrangement  from  his  children ;  Wertz 
V.  May,  21  Pa.  274,  where  deposition 
taken  in  a  former  ejectment  case  be- 
tween the  same  parties  and  relating 
to  the  same  land  was  allowed  to  be 
read.  On  the  same  principle,  a  depo- 
sition admissible  in  the  original  suit 
is  also  admissible  upon  the  hearing 
of  a  cross-hill,  filed  after  it  was  taken 
under  an  order,  afterward  entered, 
that  all  depositions  taken  in  the  ori- 
ginal suit  should  be  read  in  evidence 
in  the  cross-suit,  subject  to  the  same 
exceptions :  Smith's  "Exr.  v.  Profitt's 
Admr.,  82  Va.  832,  1  S.  E.  67.  In 
Armeny  v.  Madson  etc.  Co.,  supra, 
where  a  deposition  used  on  stipulation 
in  a  former  trial  was  tendered,  the 
issue  of  a  dedinvas,  the  swearing  and 
signature  of  the  deponent  having  been 
waived,  there  being  no  certificate  of 
the  commissioner  and  no  proof  of  the 
identity  of  the  attorneys  and  no  signa- 
ture to  either  the  stipulations  or  the 
waivers,  the  court  declined  to  allow 
it  to  be  used.     It  was  truly  a  ease  of 
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when  it  is  desired  to  use  depositions  taken  in  another 
action,  the  practice  prevails  in  some  jurisdictions  of  allow- 
ing such  depositions  to  be  read  without  an  order  or  notice 
of  their  intended  use.''^  The  parties  are  deemed  to  be  the 
same  when  those  between  whom  the  evidence  is  offered 
were  on  opposite  sides  in  the  former  case,  and  a  judgment 
or  other  determination  could  in  that  case  have  been  made 
between  them  alone,  though  other  parties  were  joined  with 
both  or  either.''^  Aside  from  the  provisions  of  the  cade, 
it  is  well  settled  that  depositions  taken  in  an  action  between 
two  parties  are  admissible  in  actions  between  their  succes- 
sors in  interest/®  This  rule  is  sanctioned  by  long  experi- 
ence, and  is  beneficial  in  operation.  It  is  not  an  unsafe 
rule.  For  while  the  successor  in  interest  may  not  have 
had  an  opportunity  to  cross-examine  the  witness,  yet  the 
person  in  whose  shoes  he  stands  had,  and  this  is  sufficient 
for  every  practical  purpose.^"  The  offer  of  depositions  for 
use  in  another  action  should  be  accompanied  with  testi- 
mony both  to  prove  the  deposition,  its  taking  under  oath 
in  a  judicial  proceeding,  showing  how  that  proceeding  in- 
volved substantially  the  question  or  matter  in  present  dis- 
pute, that  the  parties  were  the  same  (subject  to  the  qual- 
ifications we  have  expressed),  and  that  the  party  against 
whom  they  are  offered  (or  his  predecessor,  as  the  case  may 
be)  had  the  right  and  opportunity  to  cross-examine  the 

"Sans  teeth,  sans  eyes,  sans  taste,  sans  ts  i    Greenl.    Ev.,    §§  164,    553 ;    3 

everything!"     See,     also,     Hartis     v.  Greenl.  Ev.,  §326;   Atkins  v.  Ander- 

Charlatte  Electric  Co.   (N.  C),  78  S.  son,   63    Iowa,   739,    19    N.   W.    323; 

E.  164  (deposition  in  personal  injury  Wade  v.  King,  19  111.  301;  Goodrich 

action  used  in  subsequent  action  for  v.    Hanson,    33    111.    498;   Adams  v. 

death).  Eaigner,     69     Mo.     363;     Cooper     v. 

T7  Adams  v.  Raigner,  69  Mo.  363;  Smith,  8  Watts,  536;  Kerr  v.  Gibson, 

Stewart  v.  Register,  108  N.  C.  588,  13  8    Bush-,    130;    Coke  v.    Fountain,   1 

S.   E.  234;   Searle  v.   Richardson,   67  Vern.     413,   23     Eng.     Reprint,   554; 

Iowa,  170,  25  N.  W.  113,  where  it  was  Nevil  v.  Johnson,  2  Vern.  447,  23  Eng. 

held  necessary  to  file  the  depositions  Reprint,    886;     Starkie  on    Evidence, 

in  the  second  action,  and  to    obtain  415;    Powell  on   Evidence,   187,   188; 

leave  to  use  them.  Stephen's  Digest  of  Evidence,  48. 

78  Cal.  Code  Civ.  Proc,  §  1910.  '"  ^"^^^  ^-   ^"Sgs,   80   Cal.   253, 

'  *  22  Pac.  234. 
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witness.®^  And,  in  addition,  the  proper  course  is  to  lay 
the  foundation  for  its  offer  in  the  same  manner  as  though 
it  were  an  original  deposition.^^  It  makes  no  difference 
that  the  first  proceeding  was  a  suit  in  equity  and  the  sec- 
ond an  action  at  law  or  vice  versa.^^  Depositions  which 
are  to  be  read  by  agreement  in  one  case  cannot,  in  the  ab- 
sence of  agreement  to  that  effect,  be  read  in  a  subsquent 
action  between  the  same  parties.*'* 

§  682  (700).  Use  of  depositions  on  second  triaJ. — Prac- 
tically the  same  principles  apply  to  the  use  of  depositions 
on  the  second  trial  of  the  same  action  as  to  their  use  in 
other  actions,  and  they  should  apply  with  even  greater 
force.  The  reasons  for  their  use,  however,  are  not  dis- 
pensed with.  Because  a  deposition  "had  been  read  on  a 
former  trial,  it  did  not  follow  that  it  might  be  read,  there- 
fore, in  every  subsequent  trial;  the  very  reason  T)f  objec- 
tion as  stated  might  not  have  existed  on  a  former  trial; 
then  the  absence  of  the  witness  might  have  been  accounted 
for,  or  known  to  the  defendant  wherefore  he  did  not  object; 
but  he  was  not  therefore  precluded  at  a  subsequent  trial 
from  taking  the  objection  when  it  did  exist."*®  If  a  dep- 
osition has  been  taken  and  used  on  a  former  trial,  it  may 
be  read  on  a  second  trial  of  the  same  action  when  the  cause 
for  the  taking  continues,  or  when  the  witness  has  died  be- 
fore the  second  trial.*®    When  the  deposition  of  a  witness 

81  1  Taylor,  Ev.,  §§  434,  438;  Jones  man  v.  Eekman,  68  Pa.  460;  Eeed  v. 
V.   Jones,  45   Md.   144.  Gold,  102  Va.  37,  45  S.  B.  868. 

82  1  Greenl.  Ev.,  §163;  Long  y.  84  Acme  Mfg.  Co.  v.  Eeed,  197  Pa. 
Davis,  18  Ala.  801;  Chase  v.  Spring-  359,  80  Am.  St.  Hep.  832,  47  Atl.  205. 
vale  Mills  Co.,  75  Me.  156;  Wanner  In  this  ease  it  was  so  held  where  a, 
V.  Sisson,  29  N.  J.  Eq.  141;  Pleasants  second  action  was  begun  after  a  non- 
V.  Clements,  2  Leigh   (Va.),  474.     In  suit  in  the  first  one. 

O'Hara  v.  Hunt,  19  Ohio,  460,  deposi-  85  Chapize  v.  Bane,  1  Bibb  (Ky.) 

tions  taken  in  a  previous  cause  were  612. 

rejected   because   no    reason   was   as-  86  Chase  v.  Springvale  Mills  Co.   75 

signed  for  not  bringing  the  witnesses  Me.  156;  Wisdom  v.  Beeves,  110  Ala. 

before  the  court.  418,  18  South.  13;   Providence  Mach. 

83  Yale  v.  Comstock,  112  Mass.  267;  Co.  v.  Browning,  70  S.  C.  148,  49  S.  E. 
Gove  V.  Lyford,  44  N.  H.  525;  Eck-  325.     In   Miller  v.   Eussell,   7   Mart. 
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has  once  been  legally  taken  and  used  at  a  trial  in  court, 
and  the  witness  is  dead,  there  is  no  doubt  of  the  admissi- 
bility of  the  deposition  in  evidence  in  a  subsequent  proceed- 
ing, between  the  same  parties  and  involving  the  same  issue. 
In  such  case,  it  is  not  received  by  force  of  the  statute  reg- 
ulating the  taking  of  depositions,  nor  because  it  is  a  dep- 
osition ;  but  by  a  rule  of  the  common  law,  upon  general 
principles  of  evidence,  and  because  it  is  the  testimony  of 
a  deceased  witness,  given  upon  the  present  issue  between 
the  parties,  under  all  legal  conditions  and  requirements  as 
to  the  right  of  examination  and  cross-examination.*'' 
Whether  the  issue  in  the  two  cases  is  the  same  or  not  is, 
in  the  first  instance,  a  question  for  the  presiding  judge  to 
decide,  and  a  ruling  or  finding  by  him  on  that  point  can 
be  reversed  by  the  appellate  court  only  when  the  case  dis- 
closes an  error  therein.**     The  statutes,  as  a  rule,  provide 


(La.),  N.  S.,  266,  during  the  tem- 
porary sickness  of  a  witness,  the  court 
of  Louisiana  allowed  his  testimony  at 
a  former  trial,  notes  of  which  had 
been  carefully  kept,  to  be  given  in  evi- 
dence, remarking  that  "to  have  ex- 
amined him  again,  laboring  under 
disease,  would  have  afforded  no  bet- 
ter evidence,  perhaps  not  so  clear,  as 
that  which  had  been  obtained  from 
him  on  the  former  trial."  In  Judge 
Cowen's  Note  (441)  to  Phillip's  Ev., 
which  reviews  the  authorities  on  this 
subject,  the  decision  in  Miller  v.  Rus- 
sell la  referred  to  as  one  "which  does 
not  go  beyond  the  reason  of  receiving 
a  deposition  de  hene  esse,  and  as 
easily  vindieable  on  principle."  In 
Emig  V.  Diehle,  76  Pa.  359,  Mr.  Jus- 
tice Sharswood  said:  "Though  we  have 
no  express  decision  upon  the  subject, 
it  seems  clear  upon  principle  that  the' 
deposition  or  testimony  of  a  witness 
formerly  taken  in  the  same  cause  can 
be  read  in  evidence  on  showing  that 
he  is  sick  and  unable  to  attend,  in- 
sane or  in  such  a  state  of  senility  as 


to  have  lost  his  memory  of  the  past, 
equally  as  where  he  is  dead  or  out  of 
the  jurisdiction" :  1  Greenl.  Ev.,  §  163, 
n.;  Jack  v.  Woods,  5  Casey  (Pa.),  375. 
A  deposition  once  taken  may  be  read 
at  any  trial  of  that  case.  A  deposi- 
tion good  for  a,  first  trial  may  be  in- 
troduced by  counsel  as  they  may  see 
fit,  just  as  they  may  put  up  some 
witness  again  as  they  see  fit:  Oliver 
v.  Columbia  etc.  E.  Co.,  65  S.  C.  1, 
43  S.  E.  307.  See,  also,  Atwood  v. 
Atwood  (Conn.),  86  Atl.  29  (mental 
incompetency) ;  Cassem  v.  Prindle, 
258  111.  11,  101  N.  E.  241  (consoli- 
dated suits). 

87  1  Greenl.  Ev.,  §§168,  553; 
Philadelphia  etc.  E.  E.  Co.  v.  Howard 
13  How.  (U.  S.)  334,  14  L.  Ed.  157; 
Emery  v.  Fowler,  39  Me.  326,  63  Am. 
Dec.  627;  Lime  Eock  Bank  v.  Hewett 
52  Me.  531. 

88  Chase  v.  Springvale  Mills  Co., 
75  Me.  156.  Just  as  the  question,, 
"whether  the  witness  who  is  called  as 
an  expert  has  the  requisite  qualifica- 
tions and  knowledge  to  ena.ble  him  to 
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that  depositions  taken  under  them  may  be  read  in  evidence 
by  either  party  at  any  stage  of  the  action  or  proceeding  in 
which  they  are  taken,  or  in  any  other  action  or  proceeding. 
between  the  same  parties  or  their  privies  or  successors  in 
interest  upon  the  same  subject.^®  In  an  action  where  it 
was  stipulated  that  the  plaintitf  's  deposition  might  be  used 
on  the  trial  of  the  cause,  the  plaintiff  testified  on  the  first 
trial  and  the  deposition  was  not  read;  at  the  second  trial, 
the  plaintitf  was  absent,  and  it  was  held  that  the  deposi- 
tion was  admissible.®*  Where  a  cause  was  remanded  from 
the  federal  to  the  state  court,  it  was  held  that  depositions 
taken  while  the  action  was  pending  in  the  federal  court 
might  be  received.*^  Depositions  are  not  to  be  rejected 
for  the  reason  that,  subsequent  to  their  taking,  the  plead- 
ings have  been  materially  amended,  if  the  issues  remain 
substantialh'  the  same.®^  But  if  new  parties  are  joined, 
the  depositions  taTien  before  the  joinder  cannot  be  read 
against  such  new  parties.®^     Where  two  persons  came  into 


testify,  is  a  preliminary  question  for 
the  court.  The  decision  of  this  ques- 
tion is  conclusive,  unless  it  appears 
upon  the  evidence  to  have  been  er- 
roneous, or  to  have  been  founded  upon 
some  error  in  law":  Perkins  v.  Stick- 
ney,   132  Mass.  217. 

89  See  Cal.  Code  Civ.  Proc,  §  2022. 
See,  also.  Providence  Mach.  Co.  v. 
Browning,  70  S.  C.  148,  49  S.  E. 
325,  when  the  testimony  taken  de  hene 
esse  for  the  first  trial  was  used  by  the 
adversary  on  the  second:  McGrath  v. 
Hervey,  64  N.  J.  L.  364,  44  Atl.  ni;2 ; 
Walton  V.  Walton,  63  Vt.  513,  22  Atl. 
617,  where  depositions  taken  for  use 
in  a  trial  before  commissioners  ap- 
pointed by  the  probate  court  were 
used  as  evidence  by  a  referee  of  the 
county  court  to  which  the  cause  had 
been  appealed. 

80  Ex  parte  Priest,  76  Mo.  229, 
where  it  was  hold  that  the  fact  that 
a  deposition  had  been  taken  in  a 
former  suit  did  not  excuse  the  witness 


from  testifying  in  the  second  suit. 
See,  also.  Acme  Mfg.  Co.  v.  Eeed,  197 
Pa.  359,  80  Am.  St.  Rep.  832,  47 
Atl.  205. 

91  Missouri  Pac.  Ry.  Co.  v.  White, 
80  Tex.  202,  15  S.  W.  808.  The  same 
rule  holds  where  the  cause  is  removed 
from  the  state  to  the  federal  cmirt: 
United  States  Life  Ins.  Co.  v.  Ross, 
102  Fed.  722,  42  C.  C.  A.  601. 

92  Anthony  v.  Savage,  3  Utah,  277, 
3  Pac.  546;  Salmer  v.  Lathrop,  10 
S.  D.  216,  72  N.  W.  570;  Williams 
V.  Holt,  170  Mass.  351,  49  N.  E.  654. 
Other  actions  considered:  Kothman 
V.  Faseler  (Tex.  Civ.  App.),  84  S.  W. 
390. 

93  Jones  V.  Williams,  1  Wash. 
(Va.)  230;  Kerr  v.  Gibson,  8  Bush 
(Ky.),  129;  Dalsheimer  v.  Morris,  8 
Tex.  Civ.  App.  268,  28  S.  W.  240; 
Brown  v.  Zachary,  102  Iowa,  433,  71 
N.  W.  413;  Smyser  v.  Franck  (Ky.), 
47  S.  W.  1071;  Smith  v.  Milwaukee 
B.  &  E.  Bxeh.,  91  Wis.  360,  51  Am. 
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an  action  as  interveners,  each  by  a  separate  pleading, 
claiming  for  himself  the  property  which  was  the  subject  of 
the  action,  but  tendering  the  same  issue  as  to  the  facts 
which  constituted  plaintiff's  alleged  cause  of  action,  a  dep- 
osition taken  on  the  application  of  one  of  them,  and  upon 
interrogatories  propounded  by  him,  and  cross-interroga- 
tories propounded  by  the  plaintiff,  bearing  exclusively  upon 
such  issue,  was  admissible  as  evidence  in  favor  of  each  of 
them.**  In  Arkansas,  where  depositions  may  be  taken  "to 
be  used  on  the  trial  of  the  merits,"®^  it  was  held  that  dep- 
ositions which  had  been  taken  for  use  on  a  motion  to  dis- 
miss could  not  be  used  on  the  trial  of  the  cause.** 

§  683  (701).  If  used  in  other  actions — Issues  and  par- 
ties to  be  substantially  the  same. — We  have  already  had 
occasion  to  deal  incidentally  with  the  subject  of  this  sec- 
tion when  discussing  the  use  of  depositions  in  other  ac- 
tions.*^ It  is  to  be  borne  in  mind  that  depositions  taken 
in  other  actions  are  not  to  be  received  in  evidence,  unless 
the  parties  are  the  same  or  in  privity,  and  unless  the  issues 
are  substantially  the  same.  To  admit  evidence  of  such 
character  would  deprive  the  party  against  whom  the  dep- 
osition is  offered  of  the  right  of  notice,  and  of  the  right  to 
attend  and  cross-examine  the  witness."*     Thus,  where  a 

St.  Bep.  912,  30  L.  B.  A.  504,  64  N.  W.  Pratt  v.  Kendig,  128  111.  293,  21  N. 

1041.     Not    admissible    if    there    are  E.  495;   Southern  White  Lead  Co.  v. 

new  defenses :  Goldsmith  v.  Goldsmith,  Hass,   73   Iowa,   399,   33   N.   W.   657, 

46  W.  Va.  426,  33  S.  E.  266.  35   N.  W.   494;    Atkins  v.   Anderson, 

94  Lougee  v.  Bray,  42  Minn.  232,  63  Iowa,  739,' 19  N.  W.  323;  Taylor 
44  N.  W.  194.  V.  Illinois  Bank,  7  T.  B.  Mon.   (Ky.) 

95  Kirby's  Dig.,  §3157.  576;    Cannon  v.  White,   16  La.   Ann. 

96  Ferguson  etc.  Co.  v.  Good,  97  85;  Jones  v.  Jones,  45  Md.  144; 
Ark.  106,  133  S.  W.  183.  Sewall    v.    Bobbins,    139    Mass.    164, 

97  See  §681,  ante.  29  N.  E.  650;   Alexander  v.  Edgerly, 

98  Long  V.  Davis,  18  Ala.  801;  92  Minn.  263,  99  N.  W.  896;  Harring- 
Gulley  V.  Bache,  98  Ark.  583,  136  S.  ton  v.  Harrington,  2  How.  (Miss.) 
W.  667;  Briggs  v.  Briggs,  80  Cal.  701 ;  Borders  v.  Barber,  81  Mo.  636; 
253,  22  Pac.  334;  Doane  v.  Glenn,  1  Central  Bank  v.  Thayer,  1S4  Mo.  61, 
Colo.  495;  Dawson  v.  Smith,  3  Houst.  82  S.  W.  142;  Parsons  v.  Parsons, 
(Del.)  .S.Sf);  Allen  </.  Farmers'  etc.  45  Mo.  265;  Heyworth  v.  Miller,  B.  & 
Bank,    129    Ga.    748,   59    S.    E.    813;  El.  Co.,  174  Mo.  171,  73  S.  W.  498; 
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husband  and  wife  were  each  injured  on  a  ferry-boat  at  the 
same  time  and  by  the  same  cause,  the  deposition  of  the 
husband  taken  in  an  action  by  the  wife  against  the  ferry 
company  for  the  injury  to  herself,  in  which  he  was  plain- 
tiff only  by  reason  of  being  her  husband,  was  not  received 
in  an  action  by  the  wife,  as  his  administratrix,  against  the 
company  for  the  injury  to  him.®^  In  an  important  Texas 
case,  however,  such  a  deposition  was  admitted  under  pecu- 
liar circumstances.""  It  appeared  that  after  sustaining 
personal  inji^ries,  the  plaintiff  sued  the  defendant  for  its 
negligence.  His  deposition  for  the  purpose  of  the  action 
was  taken  and  he  died  before  the  trial.  After  his  death, 
his  children  joined  causes  of  action  for  his  death  or  alter- 
natively if  the  event  of  his  death  was  not  the  result  of  the 
injuries  then  for  the  injuries  for  which  he  sued  in  the  ori- 
ginal action.  It  was  decided  that  there  was  no  misjoinder 
of  the  causes  of  action,  and  the  deposition  was  admissible 
not  only  with  regard  to  the  phase  of  the  case  predicated 
on  the  original  plaintiff's  death  otherwise  than  by  reason 
of  his  injuries,  but  also  on  the  other  cause  of  action. 
Where  a  plaintiff  brought  two  actions  against  obligors  on 
the  same  bond,  a  deposition  taken  at  the  instance  of  one 
defendant  could'  not  be  used  by  the  defendant  in  the  other 
action.  It  could  not  be  used  by  the  plaintiff  in  the  other 
action,  and  therefore  for  want  of  mutuality  could  not  be 

In  re  Murphy,  43  Mont.  353,  Ann.  Gas.  is  not  admissible  in  tlie  original  action 

1912C,  380,  116  Pac.  1004;   Scott  v.  against  one  who  has  become  a  party 

Bullion  Min.  Co.,  2  Nev.  81;  Camden  since   the   deposition  was   taken:    St. 

etc.  Transp.  Co.  v.  Stewart,  21  N.  J.  Louis  Southwestern  E.  Co.  v.  Woldert 

Eq.  484;  Freeman  V.  Brown,  151  N.  C.  Grocery    Co.    (Tex.    Civ.    App.),    144 

111,  65  S.  E.  743;  Stewart  v.  Register,  S.  W.  1194. 

108  N.  C.  588,  13  S.  E.  234;   Evans  99  Fearn  v.  West  Jersey  Ferry  Co., 

V.   Reed,    78   Pa.   415;   People's   Nat.  143  Pa.  122,  13  L.  E.  A.  366,  22  Atl. 

Bank  v.  Mulkey,  94  Tex.   Supp.  395,  708.     The  rule  is  the  same  in  an  ae- 

60  S.  W.  753;  Reed  v.  Gold,  102  Va.  tion  by  a  father  for  loss  of  services 

37,  45  S.  E.  868 ;  Miller  v.  Gillespie,  of  his  son,   where   the  former  action 

54  W.  Va.  450,  46  S.  E.  451 ;  Nelson  was  by  the  son :  Nelson  v.  Harrington, 

V.  Harrington,  72  Wis.  591,  7  Am.  St.  72  Wis.  591,  7  Am.  St.  Rep.  900,   1 

R«p.  900,  1  L.  R.  A.  719,  40  N.  W.  L.  R.  A.  719,  40  N.  W.  288. 

228;    Tappan  v.   Beardsley,   10  Wall.  lOO  St.  Louis  etc.  R.  Co.  v.  Hengst, 

427,  19  L.  Ed.  947.     And  a  deposition  36  Tex.  Civ.  App.  217,  81  S.  W.  832. 
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used  by  the  defendant  therein,  "as  a  man  who  cannot  be 
prejudiced  by  a  deposition  or  proceeding  in  a  suit  shall 
never  receive  any  advantage  from  it."^  In  an  action  by 
judgment  creditors  against  a  partnership  to  set  aside  cer- 
tain chattel  mortgages,  a  deposition  taken  in  suit  by  one 
of  the  partners  against  the  others  to  wind  up  the  concern 
could  not  be  used.^  And  where  the  deposition  of  a  witness, 
not  a  party  to  the  action,  was  taken  at  the  instance  of  the 
defendant,  such  witness  being  the  plaintiff  in  a  subsequent 
action  against  the  same  defendant,  the  plaintiff  in  such  sec- 
ond action  was  not  entitled  to  use  the  deposition  against 
the  defendant.*  If  new  parties  are  joined,  the  depositions 
in  the  previous  action  are  inadmissible.*  But  if  the  parties 
in  the  two  actions  are  the  real  parties  in  interest,  the  dep- 
ositions are  admissible."  So  a  deposition  of  a  person,  since 
deceased,  as  to  the  execution  of  a  note,  taken  for  the  pur- 
pose of  proving  up  the  claim  before  the  executors,  is  not 
admissible  in  a  suit  subsequently  brought  against  the  exec- 
utors upon  the  note,  as,  with  respect  to  such  suit,  it  is 
res  inter  alios."  The  same  principle  was  applied  in  an 
action  brought  against  a  bank  and  its  cashier,  when  the 
action  was  dismissed  as  against  the  cashier  before  the  trial, 
and  when  the  deposition  of  the  cashier,  taken  in  another 
action  between  the  bank  and  a  third  party,  was  offered  in 
evidence.  It  was  there  held  that,  since  the  cashier  was  not 
a  party,  the  deposition  could  not  be  received  for  any  other 

1  Gibb.  Ev.  55;  Brown  v.  Johnson,  As  the  court  properly  said,  it  could 
13  Gratt.  (Va.)  644.  See,  also,  not  be  inferred  from  B's  procuring 
Miller  v.  Gillespie,  54  W.  Va.  450,  46  the  deposition  that  he  is  bound  to 
S.  E.  451.  admit  the  statements  contained  in  it. 

2  iSouthem  White  Lead  C!o.  v.  Haas,  *  See  §  682,  ante;  Leslie  v.  Rich 
73  Iowa,  399,  33  N.  W.  657,  35  N.  W.  Hill  etc.  Co.,  110  Mo.  31,  19  S.  W. 
494.  308. 

3  Hovey  v.  Hovey,  9  Mass.  216.  6  Pratt  y.  Kendig,  128  111.  233,  21 
This  case  appears  to  be  one  where  N.  E.  495;  Brownlee  v.  Bunnell,  31 
A  sues  B  and  B  has  taken  the  deposi-  Ky.  Law  Hep.  669,  103  8.  W.  284. 
tion  of  C.  C  subsequently  sues  B  «  Cboate  v.  Huff  (Tex.  App.),  18 
and  offers  against  him  the  deposition  S.  W.  87.  See  Lake  Erie  etc.  R.  Co. 
of  C  taken  in  the  previous  action,  v.  Huffman  (Ind.),  97  N.  E.  434 
which,   of   course,   is   not   admissible.  (same  cause  and  parties). 

Evidence  IV — 11 
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purpose  than  to  contradict  him  as  a  witness  after  laying 
the  proper  foundation  therefor.''  Since  the  competency  of 
the  deposition  taken  in  the  former  suit  depends  upon  the 
fact  that  the  adverse  party,  or  those  in  privity  with  him, 
had  the  opportunity  to  cross-examine  the  witness,  if  it 
appears  that  the  deposition  was  taken  without  authoritj-, 
or  without  the  sanction  of  an  oath,  or  without  such  chance 
of  cross-examination,  it  should  not  be  received,  although, 
if  due  notice  was  given,  it  is  not  necessary  that  any  cross- 
examination  should  have  actually  been  made.*  It  is  very 
clear  that  depositions  of  the  character  under  discussion 
should  be  admitted  when,  at  the  time  of  the  second  trial, 
the  witness  whose  testimony  is  offered  is  dead  or  beyond 
the  jurisdiction  of  the  court.  It  has  been  declared,  as  we 
have  shown,  that  depositions  taken  in  a  former  suit  will 
not  be  admitted,  although  the  parties  and  issues  are  the 
same,  unless  there  are  some  peculiar  reasons,  and  unless 
some  cause  is  shown  for  not  bringing  the  witnesses  into 
court  or  for  taking  their  depositions  again.^  The  careful 
practitioner  should  not  be  misled  because  in  many  of  thij 
cases  we  have  cited  no  such  limitation  is  mentioned.  From 
some  of  the  illustrations  given  it  will  be  seen  that  deposi- 
tions are  not  to  be  admitted  in  evidence  for  a  party  to  a 
suit  against  a  stranger,  who  was  not  a  party,  nor  can  theij 
he  used  by  a  stranger  who  was  not  a  party  against  either 
of  the  parties.'"     It  is  hardly  necessary  to  add  that  dep- 

T  Bartelott   v.   International   Bank,  24  Ga.  438 ;  Bartelott  v.  International 

119  111.   259,   9   N.   E.   898;    Kerr  v.  Bank,  119  111.  259,  9  N.  E.  898;  South- 

Gilson,    8    Bush    (Ky.),    129     (same  ern  White  Lead  Co.  v.  Haas,  73  Iowa, 

principle).  399,  33   N.  W.   657,   35   N.  W.   494; 

8  Fitzgerald  v.  Fitzgerald,  3  Swab.  Oliver  v.  Louisville  &  N.  R.  Co.,  17 
&  T.  397;  Steinkeller  v.  Newton,  1  Ky.  Law  Rep.  840,  32  S.  W.  759; 
Soott  N.  R.  148,  9  Car.  &  P.  313,  6  Hovey  v.  Hovey,  9  Mass.  216;  Alex- 
Man.  &  G.  30,  note;  Tayl.  Ev.,  10th  ander  v.  Edgerly,  92  Minn.  263,  99 
ed.,  §§  465,  466,  and  eases  cited.  N.  W.  896;  Harrington  v.  Harrington, 

9  §681,  ante.  2    How.    (Miss.)    701;    Central   Bank 

10  Payne  v.  Long,  121  Ala.  385,  25  of  Kansas  City  v.  Thayer,  184  Mo. 
South.  780;  Briggs  v.  Briggs,  80  Cal.  61,  82  S.  W.  142;  Borders  v.  Barber, 
253,  22  Pac.  334;  Stille  v.  Layton,  2  81  Mo.  636;  Camden  &  A.  R.  &  Trans. 
Harr.  (Del.)  149;  Gaulden  v.  Shchee,  Co.    v.   Stewart,    21    iS.   J.   Eq.    484; 
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ositions  taken  in  former  cases  may  be  used  to  contradict  a 
witness  or  to  show  the  admission  of  a  party  on  the  same 
principle  that  oral  statements  of  like  character  may  be 
shown."  When  the  object  is  not  to  establish  the  facts 
stated  by  a  witness,  but  to  impeach  his  credit,  a  deposi- 
tion made  by  him,  between  any  parties,  is  evidence  to  con- 
tradict him  but  not  to  support  his  testimony.^^  And  in 
such  a  case,  where  part  only  has  been  read,  the  opposite 
party  may  read  the  entire  deposition  for  the  purpose  of 
showing  his  consistency.^® 

§  684  (702).  Control  and  use  of  depositions. — We  have 
now  to  consider  what  becomes  of  the  deposition  after  it  has 
been  taken  and  sent  to  the  coiirt  or  officer  in  the  mode  gen- 
erally prescribed  and  which  has  been  hereinbefore  shown. 
When  it  has  been  so  transmitted,  it  follows  it  becomes  sub- 
ject to  the  control  of  the  court.  The  mode  of  its  transmis- 
sion alone  conveys  this,  in  that  it  is  sent  under  formal 
cover  to  the  officer  of  the  court.  After  such  receipt  it  is 
to  be  opened,  and  much  of  the  old  ceremony  of  "opening" 
has  been  properly  done  away  with.  In  some  states  there 
is  no  statutory  provision  as  to  time  or  method  of  opening. 

Murphey  v.  New  York  C.  &  H.  R.  E.       See,  also,  §  588,  ante,  as  to  "Strangers 

Co.,  31  Him   (N.  Y.),  358;  Bryan  v.       to  Judgments;" 

Malloy,  90  N.  C.  508;  Zimmerman  v.  ^^  Heirs    of    Holman   v.    Bank,    12 

Grotenkemper,  6  Ohio  Dee.  832;  Rob-  ^^-  ^^^'  ^^^^^  ^-  ^""''g'  ^^  ^-  *^°°- 

T,       ,,    01  „  T^      .^.    «„    ..-,  (Ky.)  278;  Helm  v.  Handley,  1  Litt. 

erts  V.  Powell,  210  Pa.  594,  60  Atl.  )^/  i  n-,n     -n  n         oi  r.-  i 

'  '  (Ky.)  219;  Faunoe  v.  Gray,  21  Pick. 
258;  New  York  &  O.  Land  Co.  v.  ^j^^^^^  ^iS;  Hammatt  y.  Emerson, 
Weidner,  169  Pa.  359,  32  Atl.  557;  27  Me.  308,  46  Am.  Dec.  598;  South- 
Edwards  V.  Chicago  etc.  B.  Co.,  21  em  Bank  v.  Nichols,  202  Mo.  309,  100 
S.  D.  504,  110  N.  W.  832;  L.  &  S.  W.  613;  Kritzer  v.  Smith,  21  Mo. 
N.  B.  Co.  V.  Atkins,  70  Tenn.  248;  296;  Profile  &  F.  Co.  v.  Biekford,  72 
Pariin  &  O.  Co.  V.  Vawter,  39  Tex.  N.    H.    73,    54   Atl.    699;    Lacoste   t. 

Bexar   Co.,   28   Tex.   420;    Nelson   v. 


Civ.  App.  520,  88  S.  W.  407;  Brown 
V.  Johnson,  13  Gratt.  (Va.)  644; 
Nelson  v.  Harrington,  72  Wis.  591,  7 


Harrington,  72  Wis.  591,  7  Am.  St. 
Bep.  900,  1  L.  R.  A.  719,  40  N.  W. 
228. 


Am.  St.  Bep.  900,  1  L.  B.  A.  719,  40  12  j  stark.  Ev.  276. 

N.  W.  228;   Tappan  v.  Beardsley,  10  13  Temperly  v.  Scott,  5  Car.  &  P. 

Wall.    (U.   S.)    427,   19   L.   Ed.    947.       341. 
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In  others,  a  few  simple  directions  are  given  as  much  ap- 
parently to  complete  the  detail  of  procedure  as  anything 
else.  In  North  Carolina,  for  instance,  it  is  provided^*  that 
after  the  deposition  is  retvirned  to  the  court,  the  clerk,  or 
the  judge  if  the  clerk  is  a  party  to  the  action,  shall  open 
and  pass  upon  them  on  one  day's  notice  to  the  parties, 
when,  if  no  appeal  shall  have  been  taken  from  the  clerk's 
decision  to  the  judge,  they  shall  be  deemed  legal  evidence  if 
the  witness  be  competent.^^  The  courts  pay  very  little  re- 
gard to  the  actual  physical  handling  of  the  envelope  so 
long  as  it  is  under  its  control  through  its  officers,  and  no 
prejudice  to  a  party  seems  likely  to  accrue  under  any  of 
the  procedures.  The  mere  opening  of  the  cover,  while  of 
course  necessary,  is  not  allowed  to  assume  the  characteris- 
tics of  a  vital  ceremony.^*  Where  there  are  statutory  pro- 
visions, they  should  be  complied  with,  and  a  disregard  of 
them  may  result  in  a  suppression  of  the  deposition,  espe- 
cially where  the  improper  opening  has  been  for  an  un- 
authorized purpose,  such  as  the  correction  of  a  portion  of 
the  deposition  by  one  party  in  the  absence  of  the  other." 
In  the  absence  of  any  such  provisions,  it  is  clear  that  the 

1*  N.  C.  Eevisal  of  1905,  §  1652.  ute   fails   to   prohibit   may  be   done : 

15  In   Latta   v.    Catawba   ete.   Co.,  Page  v.  Shainwald,  169  N.  T.  246,  57 

146   N.   C.   285,   59   S.   E.   1028,   this  L.  R.  A.  173,  62  N.  E.  356;   21  Cyc. 

section  was  under    consideration,  the  442. 

depositions  haying  been  opened  on  a  16  For  -varipus   forms  and  illustra- 

legal   holiday.     In   holding   this    pro-  tions  of  the  opening  of  the  depositions 

ceeding  valid   the   court    referred   to  by   different   persons,   see   Sullivan  v. 

Glenn  v.  Eddy,  51  N.  J.  L.  255,  14  Eddy,    164   111.   391,   45   N.    E.    837; 

Am.  St.  Kep.  684,  17  Atl.  145,  where  Burrall  v.  Andrews,  16  Pick.  (Mass.) 

the  court  said:  "The  statutory  declara-  551;   Spear  v.  Eichardson,  37  N.  H. 

tion   that    these    days   shall   be   legal  23 ;  Den  v.  Wood,  10  N.  J.  L.  62. 
holidays   does  not  indicate   an  intent  it  Foster  v.  Foster,  20  N.  H.  208. 

to  assimilate  their  status  to  that  of  See,   also,   Hall  v.   Stout,   4  Del.   Ch. 

Sunday.     'Holiday'  in  its  present  con-  269;    Phelps    v.    Steamship    Panama, 

ventional  meaning  is  scarcely  applica-  1  Wash.  Ter.  615.     But  where  it  did 

ble  to  Sunday When  the  stat-  not  appear  that  any  harm  was  done 

ute  declares  them  to  be  legal  holidays,  by   the   thoughtless   act   of   the   clerk 

it  does  not  permit  a  reference  to  the  in  opening  a  deposition  without  a  spe- 

legal    status    of    Sunday    to    discover  cial    order    of    the    court,    the    court 

its     meaning."     The    universally    ac-  refused    to    suppress    it:    Hughes    y. 

cepted  principle  is  that  what  the  stat-  Humphreys,  102  111.  App.  194. 
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depositions  should  be  and  remain  tinder  the  control  of  the 
court,  and  no  necessity  appears  to  exist  for  waiting  until 
the  day  of  trial  to  open  them.  Indeed,  more  harm  may 
«nsue  from  so  waiting  than  from  placing  them  on  tile  when 
received.^*  After  the  authority  to  open  them  is  given  and 
exercised,  a  proper  record  of  the  receipt  and  opening  or 
filing  should  be  made.  In  some  cases  it  has  been  made 
necessary  by  statute.^®  The  deposition  is  then  subject  to 
the  court's  control,  available  for  use  by  the  parties.  As 
we  have  said,  these  proceedings  are  regulated  now  by  stat- 
ute. They  correspond,  to  a  large  extent,  with  the  older 
method  of  "publication"  which  was  made  on  application 
to  the  court  where  the  deposition  had  remained  under  un- 
broken cover  on  the  files. ^"  After  the  opening  and  filing, 
the  deposition  is  not  under  the  ownership  or  control  of 
either  party  to  the  exclusion  of  the  other;  nor  can  either 
party  be  compelled  to  make  use  of  the  deposition  if  he  does 
not  elect  to  do  so.^^  This  rule  applies  to  the  direct  as  well 
as  to  the  cross-examination.^^  If  a  deposition  has  been 
taken  on  the  interrogatories  of  both  parties,  and  is  witli- 
held  by  the  commissioner  at  the  request  of  the  one  at  whose 
instance  it  was  taken,  the  court  will,  on  application,  issiic 
an  order  for  its  return.  It  is  not  in  the  discretion  of  the 
court  to  refuse  such  an  order,  because  the  testimony  may 
have  been  unfavorable,  or  a  surprise  to  one  of  the  parties.-^ 

18  Skinner    v.    Tucker,  22    Vt.  78.  the  deposition  should  forever  remain 
See,  also,  the  Canadian  ease  of  Wal-  on  file  with  the  seals  unbroken, 
ton  V.  Apjohn,  5  Ont.  65.  21  Elliot     v.     Shultz,     10     Humph. 

19  Hildreth  v.  Overseers  of  Poor,  (Tenn.)  234;  Sherrod  &  Co.  v.  Hughes, 
13  N.  J.  L.  5.  See,  also,  Eodn  v.  hq  Tenn.  311,  75  S.  W.  717.  It  has 
Hapgood,  8  Gray  (Mass.),  394.  -been  held  that  a  deposition  cannot  be 

20  In  Mitten  v.  Kitt,  118  Ind.  145,  ^gj^  in  evidence  if  taken  from  the 
20  N.  E.  724,  a  deposition  taken  by  flies  and  kept  until  the  trial:  Collins 
one  party  had  been  on  file  for  forty-  v.  ShafEer,  78  Hun,  512,  29  N.  Y. 
two  days  when  the  other  party  moved  g„pp.  574.  g^g  §  650,  ante;  §  693, 
to  publish  it.     This  was  opposed  by  po^j. 

the  party  taking  it  on  the  ground  of  „ 

delay,     it  is  almost   needled   to  say  ''  ^'-^--^  -  ^^l^^?'  «  »^-  ^65; 

the  court  granted  the  order  for  pub-  ^^*'°"  ^-  ^^<=«'  *^  *^°-  ^PP"  ^46. 

lieation.     As  the  court  said,  he   cer-  23  First   Nat.   Bank  v.   Forest,  44 

tainly  had  no  right  to  demand  that  Fed.  246. 
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Altliongh  there  is  some  authority  to  the  contrary,  it  fol- 
lows, as  a  natural  consequence  of  the  rule  already  stated, 
tliat  a  party  may  use  as  evidence  a  deposition  relevant  to 
the  issue,  although  taken  hy  the  adverse  party.  This  rule 
is  the  same  whether  the  evidence  was  given  as  answers  to 
the  direct  or  the  cross-examination. ^^  Under  such  circum- 
stances, the  deposition  maj^  be  read,  although  the  party  so 
offering  it  had  no  notice  of  the  taking.  He  has  the  right 
to  waive  that  requisite.^^  A  party  has  the  same  legal  right 
to  read  a  deposition,  regularly  taken  and  filed  by  the  other 
party,  that  he  would  have  to  introduce  a  witness  summoned 
by  such  party.^®  The  principal  objection  which  has  been 
made  to  the  practice  of  allowing  a  person  to  use  a  deposi- 
tion taken  by  the  adverse  party  is  that,  if  either  party  is 
allowed  first  to  use  a  deposition  taken  by  the  other,  the 
party  taking  it  is  deprived  of  the  right  of  cross-examina- 


24  Curtis  V.  Parker,  136  Ala.  217, 
33  South.  935;  Sexton  v.  Brock,  15 
Ark.  345;  Town  of  Ansouia  v. 
Cooper,  66  Conn.  184,  33  Atl.  905; 
Bond  V.  Carter,  14  Ga.  697;  Adams 
V.  Russell,  85  111.  284;  Woodruff  v. 
Garner,  39  Ind.  246;  Memphis  &  C. 
Packet  Co.  v.  Pickey,  142  Ind.  304, 
40  N.  E.  527;  Brown  v.  Byam,  65 
Iowa,  374,  21  N.  W.  684;  Nash  v. 
State,  2  G.  Greene  (Iowa),  286;  Citi- 
zens' Bank  v.  Rhutasel,  67  Iowa,  316, 
25  N.  W.  261;  Godfrey  v.  Hall,  4 
La.  158;  Lougee  v.  Bray,  42  Minn. 
323,  44  N.  W.  194;  In  re  Smith,  34 
Minn.  436,  26  N.  W.  234;  Jefferson 
Bank  v.  Merchants'  Refrigerating  Co., 
236  Mo.  407,  139  S.  W.  545;  Watson 
V.  Race,  46  Mo.  App.  546;  McClintock 
V.  Curd,  32  Mo.  411;  tllrich  v.  Mc- 
Conaughey,  63  Neb.  10,  88  N.  W.  150; 
Wallace  M.  &  Co.  v.  Leber,  69  N.  J. 
L.  312,  55  Atl.  475;  Weber  v.  Kings- 
land,  8  Bosw.  (N.  Y.)  415;  De- 
vinny  v.  Jelly,  Tapp.  (Ohio)  159; 
O'Connor  »'.  American  Iron  Moutitain 


Co.,  56  Pa.  234;  Providence  Mach.  Co. 
V.  Browning,  70  S.  C.  148,  49  S.  E. 
325;  Brandon  v.  Mullenix,  11  Heisk. 
(Tenn.)  446;  Ivy  v.  Ivy,  51  Tex.  Civ. 
App.  397,  112  S.  W.  110;  Hazleton 
V.  Union  Bank,  32  Wis.  34;  Juneau 
Bank  v.  McSpedon,  15  Wis.  629.  See, 
also,  Doggett  v.  Greene,  254  HI.  134, 
Ann.  Cas.  1913B,  1166,  98  N.  E. 
219;  Frank  Simpson  Fruit  Co.  ». 
Atchison  etc.  R.  Co.,  161  111.  App. 
406. 

25  Yeaton  v.  Fry,  5  Craneh,  335,  3 
L.  Ed.  117. 

26  Hazelton  v.  Union  Bank  of 
Columbus,  32  Wis.  45;  Echols  v. 
Staunton,  3  W.  Va.  574;  Brandon  v. 
Mullenix,  11  Heisk.  (Tenn.)  446:  Mc- 
Donald V.  Smith,  139  Mich.  211,  102 
N.  W.  668;  Kruger  v.  Spachek,  22 
Tex.  Civ.  App.  307,  54  S.  W.  295. 
When  the  deposition  of  a  witness  is 
taken  by  both  parties,  either  party 
may  use  both  depositions:  Woodruff 
V.  Garner,  39  Ind.  246. 


167  DEPOSITIONS.  §  684  (702) 

tion.^''^  In  answer  to  this,  it  may  be  said  that  the  general 
presumption  is  that  the  testimony  of  a  witness  will  be  in 
favor  of  the  party  calling  him,  and  therefore  the  right  of 
cross-examination  ordinarily  belongs  to  the  opposite  party ; 
and  if  the  witness  should  prove  hostile,  it  would  be  proper 
to  treat  him  at  the  time  of  taking  the  deposition  as  such 
witnesses  are  treated  on  their  oral  examination.^®  The 
rule  that  a  party  has  the  right  to  read  a  deposition  taken 
and  filed  by  the  other  party  applies  with  equal  force  when 
the  deposition  is  that  of  the"  adverse  party  himself.  A  very 
strong  case  comes  from  Texas.  In  a  suit  by  the  heirs  of 
a  grantor  for  partition  against  a  defendant  who  asserted 
title  to  the  entire  property,  plaintiffs  upon  interrogatories 
took  the  deposition  ex  parte  of  defendant,  which  deposition 
was  regularly  taken  and  returned  to  the  court.  Upon  the 
trial,  plaintiffs  declining  to  read  the  answers  to  these  ex 
parte  interrogatories,  defendant  offered  to  do  so,  where- 
upon plaintiffs  objected  on  the  grounds  that  the  answers 
therein  were  with  regard  to  transactions  between  defend- 
ant and  the  grantor,  deceased,  plaintiffs  suing  as  her  heirs, 
and  that  defendant  was  incompetent  to  testify  as  to  such 
matters.  The  deposition  was  offered  on  the  part  of  de- 
fendant on  the  ground  that  he  had,  by  the  fi.ling  of  the 
interrogatories  and  taking  the  deposition  by  plaintiffs,  been 
called  by  them  to  testify  to  the  matters  referred  to.  The 
objection  of  plaintiffs  was  sustained  by  the  court,  and  the 
evidence  excluded,  to  which  defendant  excepted.  The  ex- 
cluded deposition  contained  defendant's  version  of  this 
transaction,  and  tended  to  support  the  allegations  of  his 
answer  and  cross-bill  that  the  deed  was  a  bona  fide  transac- 
tion, and  was  intended  as  a  full  conveyance  of  the  property, 
and  to  rebut  the  allegations  of  a  supplemental  petition  in 
this  regard.  It  will  be  seen  that  the  testimony  excluded,  in 
any  possible  state  of  the  evidence,  was  of  the  most  mate- 
rial character,  and  that  it  afforded,  if  true,  a  complete 

27  Sexton   V.    Brock,    15   Ark.    345.  28  Juneau   Bank   v.    McSpedon,    15 

See,  also,  the  eases  cited  above.  Wis.   629.     See,   also,  the  cases  cited 

above.     See  §  817,  post. 
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defense  to  plaintiffs'  action.  The  court,  in  holding  the 
exclusion  of  the  deposition  reversible  error,  said  that  the 
fact  that  the  defendant  was  sworn  and  testified  in  the  case 
did  not  cure  the  error,  nor  did  it  matter  that  other  evidence 
might  have  been  introduced  as  to  which  the  excluded  evi- 
dence was  merely  corroborative.  "If  he  had  testified  to 
the  transaction  with  his  deceased  mother  as  in  the  excluded 
deposition,  this  would  have  rendered  the  error  harmless, 
but  it  would  be  most  unreasonable  to  assume,  in  the  absence 
of  a  statement  of  facts,  that  he  did  so,  or  would  have  been 
allowed  to  do  so,  in  the  face  of  the  objection  to  the  deposi- 
tion and  the  court's  ruling  thereon. "^^  It  is  optional  with 
the  party  taking  the  deposition  to  use  it  or  not  as  he  sees 
fit.^"  There  are  a  few  states  in  which  peculiar  rules  ob- 
tained, such  as  the  limitation  of  the  right  to  use  a  deposi- 
tion to  the  party  taking  it  to  which  we  have  above  re- 
ferred ;  *^  and  that  where  a  number  of  depositions  taken  on 
the  part  of  the  plaintiff  under  the  same  commission  were 
fastened,  returned  and  filed  together,  the  defendant  was 
not  entitled  to  use  at  the  trial  such  of  the  depositions  as 
had  not  been  read  by  the  plaintiff.*^  There  are  other  devi- 
ations in  other  states,  and  the  above  are  given  as  illustra- 
tive of  the  necessity  to  consult  the  statutes  of  the  particular 
jurisdiction  in  every  case.  The  trend  of  modern  legisla- 
tion is  to  bring  the  practice  into  a  qualified  uniformity, 
but  there  still  exists  sufficient  divergence  to  prevent  any 
general  proposition  on  the  subject  being  made. 

§  685  (703).  Use  of  .portions  of  depositions.— The  dif- 
ferences already  referred  to  as  to  the  use  of  the  depositions 
have  extended  themselves  to  the  reading  of  such  parts  of 
them  as  either  the  party  taking  them  or  the  adversarj' may 

29  Ivy  V.  Ivy,  51  Tex.  Civ.  App.  Vermont.  See  Sexton  v.  Brock,  15 
397,   112   S.   W.    110.  Ark.    345;    Dana    v.    Underwood,  19 

30  Broughton  v.  Crosby,  9  Fla.  254;  Pick.  (Maas.)  99.  See,  also,  Ford  r. 
Halo  V.  Gibbs,  43  Iowa,  380.  Ford,  17  Pick.   (Mass.)   418. 

31  Those  were  Arkansas,  Maine,  S2  Ford  v.  Ford,  17  Pick.  (Mass.) 
Massachusetts,    New    Hampshire    and  418. 


169  DEPOSITIONS.  §  685  (703) 

wish  to  use.  There  appear  to  be  several  distinct  sets  of 
adjudications  without  regarding  those  where  the  difference 
is  small.  In  some  states  a  party  may  introduce  any  rele- 
vant part  of  a  deposition,  leaving  it  open  for  the  adversary 
to  use  the  remainder.  In  an  Alabama  ease,  the  plaintiff 
offered  in  evidence  the  examination  in  chief  of  a  witness 
examined  by  deposition  in  his  behalf.  The  court  required 
the  plaintiff  to  introduce  and  offer  at  the  same  time  the 
cross-examination.  This  was  held  error,  the  court  saying 
that  a  deposition  is  a  simpler  substitution  for  an  oral  exam- 
ination, in  which  the  cross-examination  is  called  out  by  the 
act  of  the  party  cross-examining.  A  party  cross-examin- 
ing does  not  make  the  witness  his  by  a  cross-examination. 
He  may  impeach  him  by  all  the  modes  open  to  him  notwith- 
standing the  cross-examination.  The  examination  by  dep- 
osition, and  the  offering  of  the  testimony  in  such  case  must 
stand  in  all  respects  as  an  oral  examination.*^  In  a  well- 
known  Wisconsin  case,**  where  counsel  for  the  defendant 
sought  to  compel  the  plaintiff  to  read  the  whole  deposition, 
the  court  said  that  the  answer  to  the  objection  was  that  if 
counsel  for  the  defendant  desired  to  have  the  remainder 
of  the  deposition  read  to  the  jury,  he  was  quite  at  liberty 
to  read  it.*^  In  other  states  the  whole  deposition  must  be 
read.  In  California,  where  this  is  the  law,  we  find  the 
court  said:  "In  this  state  the  only  authority  for  the  use  of 
depositions  is  in  the  provisions  of  the  code,  which  provide 

33  Bunzel  v.  Maas,  116  Ala.  68,  22  76  Minn.  358,  79  N.  W.  308;  Norris 
South.  568.  v.  Brunswick,  73  Mo.  256;  Converse  v. 

34  Morrison  v.  Wisconsin  etc.  Ins.  Meyer,  14  Neb.  190,  15  N.  W.  340; 
Co.,  59  Wis.  162,  18  N.  W.  13.  Smith  v.   Crocker,   3   App.   Div.   471, 

35  Ansonia  v.  Cooper,  66  Conn.  184,  38  N.  Y.  Snpp.  268 ;  Dispatch  Line 
33  Atl.  905;  Pennsylvania  K.  E.  Co.  v.  Glenny,  41  Ohio  St.  166;  Morrison 
V.  Anda  Co.,  131  111.  App.  426;  Cul-  v.  Wisconsin  Odd  Fellowa'  Mut.  L. 
bertson  v.  Salinger  (Iowa),  117  N.  W.  Ins.  Co.,  59  Wis.  162,  18  N.  W.  13. 
6;  Farmers'  etc.  Bank  v.  Wood,  143  Where  other  evidence  has  proved  a 
Iowa,  635,  118  N.  W.  282,  120  N.  W.  fact,  the  exclusion  of  that  part  of  a 
625;  Mecartney  v.  Smith,  10  Kan.  deposition  containing  it  is  not  error: 
App.  580,  62  Pac.  540;  McDonald  Koch  v.  Wimbrow,  111  Md.  21,  73 
V.   Smith,   139  Mich.  211,  102  N.  W.  Atl.  896. 

668;  Watson  v.  St.  Paul  City  R.  Co., 
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that  'the  deposition'  may  be  used,*"  but  it  is  not  said  that 
portions  of  them  can  be  used,  nor  can  it  be  inferred  that 
such  was  the  intention.  It  is,  indeed,  said  in  the  American 
and  British  Encyclopedia  of  Law,  in  a  passage  cited  by 
respondent's  counsel  (volume  9,  page  365),  that  'the  party 
offering  a  deposition  in  evidence  is  not,  as  a  rule,  bound 
to  offer  or  read  the  whole  of  it';  but  (with  one  exception) 
we  find  no  support  for  the  proposition  in  the  authorities 
cited.  Of  these  some  have  apparently  no  bearing  on  the 
proposition."*^  In  other  states,  when  a  deposition  relates 
to  distinct  transactions  and  is  not  used  by  the  party  in 
whose  behalf  it  was  taken,  the  other  party  may  be  per- 
mitted to  introduce  parts  of  the  deposition  relating  to  one 
or  more  of  such  transactions,  although  he  declines  to  offer 
it  as  to  others ;  but  he  should  not  be  permitted  to  introduce 
such  a  part  of  the  testimony  with  reference  to  a  particular 
transaction  as  is  favorable  to  him,  and  reject  those  portions 
which  are  unfavorable.**  Applying  the  principle  more 
broadly,  there  would  seem  to  be  no  objection  to  allowing 

36  Code  Civ.  Proc,  §§  2028,  2032,  ten  answers  to  written  interrogatories 
2034.  submitted  before  trial  upon  any  mat- 

37  Bank  of  Orland  v.  Finnell,  133  *'=''  material  to  the  issue  shall  be  evi- 
Cal.  475,  65  Pac.  976;  Metteer  v.  ^®"'=«  ™  ^^'^  ^<=ti<'»  i^  offered  by  the 
Smith,  156  Cal.  572,  105  Pao.  735.  P^'^'y  proposing  the  interrogatories. 
The  principal  decisions  from  other  ^"*  °°*  otherwise,  the  action  of  the 
states  are:  Hammatt  v.  Emerson,  27  *"al  judge  in  permitting  the  answer 
Me.  308,  46  Am.  Dec.  598;  Baker  v.  to  one  of  several  interrogatories  to 
Temple,  160  Mich.  318,  125  N.  W.  ^^  offered  and  read  in  evidence  with- 
63;  State  v.  Hayburn,  31  Mo.  App.  «"*  admitting  the  answers  to  the  re- 
385 ;  United  States  Trust  Co.  v.  Lana-  maining  interrogatories  cannot  be 
han,  50  N.  J.  Eq.  796,  27  Atl.  1032.  said  to  be  erroneous  when  there  was 
In  Alabama,  where  the  deposition  'S  io  showing  nor  offer  to  show  either 
under  the  code  of  1907,  sections  4049,  in  the  trial  court  or  in  the  reviewing 
4053,  and  is  in  the  control  of  the  court  that  the  remaining  answers  were 
party  taking  it,  to  be  offered  or  not,  material  to  the  issue  or  that  they  in- 
as  evidence  on  the  trial  alone  by  it,  tended  to  explain,  qualify  or  limit  the 
the  whole  deposition  must  be  intro-  answer  admitted:  Cetofonte  v.  Cam- 
duced:  Birmingham  etc.  Power  Co.  den  Code  Co.,  78  N.  J.  662,  75  Atl. 
V.  Oden,   164  Ala.   1,  51   South.   240.  913. 

In  New  Jersey,  however,  under  section  38  Citizens'    Bank   v.    Ehutasel,    67 

140  of  the  Practice  Act   (P.  L.  1903,       Iowa,  316,  25  N.  W.  261;  Providence 
p.  575),  which  provides  that  the  writ-       Macli.  Co.  v.  Browning    70  S.  G.  148 
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either  party  to  read  sucli  parts  of  depositions  as  are  rel- 
evant and  relate  to  any  distinct  transaction,  leaving  it  to 
the  other  party  to  offer  the  remainder  of  the  deposition,  if 
he  desires.^''  It  is  clear  that,  when  parts  of  a  deposition 
■are  so  read,  the  other  party  may  introduce  such  portions 


49  S.  E.  325;  First  Nat.  Bank  v. 
Minneapolis  &  N.  El.  Co.,  11  N.  D. 
-280,  91  N.  W.  436,  as  to  mere  ex- 
tracts. 

39  Herring  v.  Skaggs,  73  Ala.  446; 
Metteer  v.  Smith,  156  Gal.  572,  105 
Pao.  735;  Walkley  v.  Clarke,  107 
Towa,  451,  78  N.  W.  70;  Citizens' 
Bank  v.  Ehutasel,  67  Iowa,  316,  25 
N.  W.  261;  Bixby  v.  Carskaddon,  63 
Iowa,  164,  18  N.  W.  875;  Van  Horn 
V.  Smith,  59  Iowa,  142,  12  N.  W. 
789;  Mecartney  v.  Smith,  10  Kan. 
App.  580,  62  Pac.  540;  Hammatt  v. 
Emerson,  27  Me.  308,  46  Am.  Dec. 
598;  Denielman  v.  Burton,  176  Mass. 
363,  57  N.  E.  665;  McDonald  v. 
Smith,  139  Mich.  211,  102  N.  W.  668; 
Baker  v.  Temple,  160  Mich.  318,  125 
N.  W.  63;  Watson  v.  St.  Paul  City 
B.  Co.,  76  Minn.  358,  79  N.  W.  308 ; 
Hunter  v.  Johnson,  119  Mo.  App.  487, 
94  S.  W.  311;  Norris  v.  Brunswick, 
73  Mo.  256;  Hamilton  Brown  Shoe 
Co.  V.  Milliken,  62  Neb.  116,  86  N. 
W.  913;  Keller  v.  Chicago  etc.  Ey. 
Co.,  78  Neb.  604,  111  N.  W.  384; 
Converse  v.  Meyer,  14  Neb.  190,  15 
N.  W.  340;  Gellatly  v.  Lowery,  6 
Bosw.  (N.  Y.)  113;  Barton  v.  Mor- 
phis,  15  N.  C.  240;  Gussner  v.  Hawks, 
13  N.  D.  453,  101  N.  W.  898;  Great 
Western  etc.  Line  v.  Glenny,  41  Ohio 
St.  166;  Calhoun  v.  Hays,  8  Watts 
&  S.  (Pa.)  127,  42  Am.  Dec.  275; 
Logan  V.  McGinnis,  12  Pa.  27; 
Couturie  v.  Roensch  (Tex.  Civ.  App.), 
134  S.  W.  413 ;  Morrison  v.  Wis.  Odd 
F.  Mut.  Life  Ins.  Co.,  59  Wis.  162, 
18  N.  W.  13;  Temperley  v.  Scott,  5 
Car.  &  P.  341,  24  Eng.  Com.  L.  596. 


See,  also,  Grant  v.  Pendery,  15  Kan. 
236,  where  a  party  refused  to  read 
the  cross-examination  after  reading 
the  direct  examination  of  his  own  wit- 
ness, and  it  was  held  proper  to  strike 
out  the  part  read  and  to  instruct  the 
jury  to  disregard  the  same.  Cases 
holding  that  he  must  offer  all  relating 
to  the  particular  point:  Mecartney  v. 
Smith,  10  Kan.  App.  580,  62  Pac. 
540;  Hamilton  Brown  Shoe  Co.  v. 
Milliken,  62  Neb.  116,  86  N.  W.  913. 
Under  section  5682,  Eevised  Codes  of 
North  Dakota,  a  party  to  an  action 
may  read  in  evidence  a  deposition 
taken  by  his  adversary,  but  his  right 
to  introduce  the  deposition  does  not 
extend  to  introducing  mere  excerpts  or 
isolated  parts  thereof  at  his  option. 
Upon  objection,  the  court  may,  in  its 
discretion  require  aU  of  the  deposi- 
tion to  be  read,  or  it  may  permit  parts 
thereof  relating  to  distinct  transac- 
tions to  be  read;  but  in  doing  so  the 
party  should  be  required  to  read  all 
of  the  evidence  which  relates  to  such 
transactions:  First  Nat.  Bank  v.  Ele- 
vator Co.,  11  N.  D.  280,  91  N.  W. 
436 ;  Gussner  v.  Hawks,  13  N.  D.  453, 
101  N.  W.  898.  See  §  171,  ante. 
See,  also.  In  re  Van  Ness'  Will,  78 
Misc.  Eep,  592,  139  N.  Y.  Supp.  485 ; 
Bo  wen  v.  Durant  (N.  D.),  140  N.  W. 
728;  Yates  v.  Billings  (Tex.  Civ. 
App.),  148  S.  W.  1130.  This  is  the 
rule  even  though  the  party  whose  depo- 
sition has  been  read  is  present  in 
court:  Eiehardson  v.  Metropolitan  St. 
E.  Co.,  166  Mo.  App.  162,  147  S.  W. 
1126. 
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as  relate  to  the  same  subject  and  tend  to  explain  that  which 
has  been  read.*"  When  a  person  uses  the  deposition  of  the 
adverse  party,  he  thereby  makes  the  testimony  his  own, 
and  is  estopped  from  claiming  that  the  portion  read  is  in- 
competent evidence;*^  and  the  party  who  has  taken  the 
deposition  may  object  to  his  interrogatories,  if  the  deposi- 
tion is  used  by  the  adversary.*^  So  it  has  been  held  that 
one  who  has  taken  a  deposition  which  he  does  not  use  is  not 
debarred  from  introducing  evidence  to  impeach  the  witness, 
if  the  deposition  is  used  by  the  other  party.**  It  is  obvious 
that  a  deposition  does  not  become  relevant  or  admissible  for 
one  party,  merely  because  it  has  been  taken  by  the  other 


40  Whitman  v.  Money,  63  N.  H. 
448,  2  Atl.  899;  Wunderlioh  v.  Insur- 
ance Co.,  104  Wis.  382,  80  N.  W.  467; 
Gntzman  v.  Clancy,  114  Wis.  589,  58 
L.  R.  A.  744,  90  N.  W.  1081.  See, 
also,  Walter  v.  Sperry  (Conn.),  85  Atl. 
739. 

41  Jewell  V.  Center,  25  Ala.  498; 
Fountain  v.  Ware,  56  Ala.  558,/  Texas 
&  P.  Ry.  Go.  V.  Gay,  88  Tex.  Ill,  30 
S.  W.  543;  Roller  v.  James,  6  Kan. 
App.  919,  49  Pac.  630.  As  to  depo- 
sition of  party  taken  out  of  state,  see 
note  to  Doherty  v.  Healy,  10  Ann.  Caa. 
960.  See,  also,  Galveston  etc.  R.  Co. 
V.  Young  &  Webb  (Tex.  Civ.  App.), 
148  S.  W.  1113. 

42  Hatch  V.  Brown,  63  Me.  410; 
Maldaner  v.  Smith,  102  Wis.  30,  78 
N.  W.  140;  First  Nat.  Bank  v.  Ed- 
wards (Tex.  Civ.  App.),  81  S.  W.  541; 
In  re  Smith,  34  Minn.  436,  26  N.  W. 
234;  Western  Union  Tel.  Co.  v. 
Lovely,  29  Tex.  Civ.  App.  584,  69  S. 
W.  128. 

43  Elliott  V.  Sohultz,  10  Humph. 
(Tenn.)  234.  Although  Jordan  r. 
Jordan,  3  Thomp.  &  G.  (N.  Y.)  269, 
holds  directly  to  the  contrary,  an 
excellent  reason  is  furnished  by  Jus- 
tice E.  D.  Smith,  who  said:  "When 
a  party  calls  the  adverse  party  as  a 
witness  at  the  trial,  pursuant  to  sec- 


tion 390  of  the  Code,  or  examines  him 
before  a  judge  previously  to  the  trial, 
pursuant  to  section  391,  he,  in  effect, 
makes  him  his  witness  to  prove  his 
cause  of  action.  And  he  makes  him 
such  witness  subject  to  the  same  rules, 
restrictions  and  tests  which  apply  to 
other  witnesses:  Forward  v.  Harris, 
30  Barb.  338.  Section  393  provides 
that  the  examination  of  a  party 
thus  taken  may  be  rebutted  by  adverse 
testimony.  This  provision  limits  dis- 
crediting testimony  to  rebutting  evi- 
dence upon  the  merits  and  the 
substance  of  the  testimony  given.  It 
does  not  change  the  general  rule  of 
evidence  that  a  party  calling  a  wit- 
ness vouches  for  his  general  character, 
and  cannot  be  permitted  afterward  to 
impeach  it  by  general  evidence.  I 
can  see  no  good  reason  why  this  rule 
should  not  be  applied  to  the  exam- 
ination of  a  party  under  the  sections 
390  and  391  of  the  Code.  If  his  ad- 
versary will  examine  a  party  at  the 
trial,  or  fish  for  evidence  before  the 
trial  to  support  his  action  by  a  pre- 
liminary examination  before  a  judge, 
he  should  not  be  allowed,  if  he  does 
not  like  the  testimony  elicited,  to  turn 
round  and  insist  and  prove  that  the 
witness  he  had  called  and  examined 
was  not  to  be  believed  upon  oath." 
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party,  unless  tlie  testimony  would  otherwise  be  material  or 
relevant.  Thus,  where  a  deposition  was  taken  to  impeach  the 
character  of  a  witness,  but  was  not  used,  and  the  charac- 
ter of  the  witness  was  not  otherwise  assailed,  the  adverse 
party  had  no  right  to  use  the  deposition,  although  it  would 
have  been  otherwise  if  the  witness  had  been  attacked  on 
the  trial.**  In  some  states  it  is  held  that  the  party  taking 
the  deposition  must  offer  it  as  a  whole,  though  the  adver- 
sary may  offer  portions  of  it.  In  a  Pennsylvania  case  that 
phase  was  presented.  The  plaintiff  offered  parts  of  her 
own  deposition  taken  in  the  lifetime  of  the  defendant,  who 
died  before  the  trial.  "It  was  only  admissible  as  a  whole. 
It  was  not  competent  for  her  to  pick  out  the  portions  favor- 
able to  herself,  and  then  throw  on  the  defendant  the  bur- 
den of  giving  her  credibility  by  offering  the  rest  as  evi- 
dence on  his  part.  The  case  cited  **  is  not  in  point.  The 
opposite  party  may  always  offer  such  admissions  or  other 
evidence  of  his  opponent  as  suit  him.  In  that  case  defend- 
ant read  part  of  a  deposition  taken  by  plaintiff,  but  it  does 
not  follow  that  plaintiff  could  have  used  it  for  himself  in 
the  same  way. ' '  *® 

§  686  (704) .  Suppression  of  depositions. — A  common 
mode  of  objecting  to  the  validity  of  a  deposition  is  by  a 
motion  for  its  suppression,  that  is,  to  have  it  declared  by 
the  court  to  be  wholly  inadmissible  and  of  no  effect.  Since 
the  taking  of  depositions  is  a  proceeding,  subject  to  the 
control  of  the  court,  such  motion  may  be  made,  even  before 
the  taking  of  the  deposition,  when  the  objecting  party  de- 
sires to  raise  the  question  whether  the  notice  is  sufficient 
or  whether  the  proceeding  is  regular  in  other  respects. 

**  Sullivan  v.  Norris,  8  Bush  (Ky.),  «  Thomas  v.  Miller,  151  Pa.  482, 

521.     Clearly    neither   party   is    com-  25  Atl.  127.     See,  also,  Kilbourne  v. 

pelled  to  offer  parts  of  his  deposition  Jennings,  40  Iowa,  473;  Hodgkina  v. 

which  are  irrelevant:  Forbes' v.  Sny-  Dunham,  10  Cal.  App.  690,  103  Pac. 

der,  94  HI.  374;   Kramer  v.  Kramer,  351;  Converse  v.  Meyer,  14  Neb.  190. 

80  App.  Div.  20,  80  N.  Y.  Supp.  184.  15   N.  W.   340. 

45  Calhoun  v.  Hays,  8  Watts  &  S. 
127,  42  Am.  Dec.  275. 
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Much  more  frequently,  however,  the  motion  is  made  after 
the  return  of  the  deposition  and  before  the  trial.  "We  have 
seen  that  objections  to  interrogatories  or  evidence,  or  to 
any  of  the  proceedings  incident  to  the  taking  of  depositions 
may  be  waived,  if  they  are  not  made  before  the  trial.  On 
the  principle  that  such  objections,  when  made  at  the  trial, 
are  too  late  to  admit  of  the  correction  of  errors  which 
might  otherwise  be  remedied,  the  courts  generally  refuse 
to  entertain  motions  to  suppress  depositions,  unless  they 
are  made  before  the  trials''  Where  the  statute  prescribes- 
the  mode,  its  provisions,  of  course,  will  be  followed  in  all 
respects,  especially  with  regard  to  the  time  within  which 
the  court  is  to  be  moved  to  suppress  the  deposition.** 
Where  no  time  is  specified,  then  the  same  principles  which 
govern  the  making  of  objections  and  which  we  have  already 


47  Spence  v.  Mitchell,  9  Ala.  744 
Graydon  v.  Gaddis,  20  Ind.  515;  Hoot 
V.  Coyle,  15  Okl.  574,  82  Pac.  648 
Order  of  V.  C.  T.  of  Am.  v.  BarneS; 
72  Kan.  293,  80  Pac.  1020,  82  Pac 
1099;  Clogg  V.  McDaniel,  89  Md.  416 
43  Atl.  795;  Am.  Pub.  Co.  v.  C.  E 
Mayne  Co.,  9  Utah,  318,  34  Pac.  247 
Goodland  v.  LeClair,  78  Wis.  176,  47 
N.  W.  268;  Howard  v.  Stillwell,  139 
U.  8.  199,  35  L.  Ed.  147,  11  Sup.  Ct. 
Rep.  500.  In  Morgan  v.  Wing,  58 
Ala.  301,  it  was  held  too  late  to  ob- 
ject after  the  jury  was  selected.  See, 
also,  Glenn  v.  Olore,  42  Ind.  60,  where 
the  same  rule  was  declared,  where  the 
defect  did  not ,  appear  in  the  deposi- 
tion; Bank  of  Danvipe  v.  Travers,  4 
Hiss.  (U.  S.)  507,  Fed.  Cas.  No.  886, 
it  was  held  to  be  too  late,  where  the 
deposition  had  been  on  file  three 
years;  Palms  v.  Kichardsbii,  51  Mich. 
84,  16  N.  W.  243,  where  notice  of  fil- 
ing was  given,  but  no  motion  to  sup- 
press had  been  made  before  the  trial; 
Edwards  v.  Heuer,  46  Mich.  95,  8  N. 
W.  717,  same  rule  where  there  was 
irregularity  in  certificate;  In  re  Noble's 


Estate,  22  111.  App.  535,  same  rule 
where  appellant's  counsel  moved  to 
open  the  deposition,  and  then  moved 
to  suppress  it  because  not  properly  in- 
closed. See,  also,  the  late  eases  t 
Frank  Simpson  Fruit  Co.  v.  Atchison 
etc.  R.  Co.,  161  111.  App.  406;  Scott 
v.  Vulcan  Iron  Works  Co.,  31  Okl. 
334,  122  Pac.  186;  Little  Bros.  v. 
Brock,  91  S.  C.  549,  75  S.  E.  176; 
Marshall  etc.  R.  Co..  v.  Petty  (Tex. 
Civ.  App.),  145  S.  W.  1195;  Nasser 
V.  Gaston,  70  Wash.  685,  127  Pac.  470; 
Robertson  Lumber  Co.  v.  Swenson  (N. 
D.),  138  N.  W.  984;  Clayton  v.  Clay- 
ton (W.  Va.)',  77  S.  E.  137;  Houston 
etc.  R.  Co.  v.  Lacy  (Tex.  Civ.  App.), 
153  S.  W.  414. 

48  St.  Louis  etc.  R.  Co.  v.  Morse, 
38  Kan.  271,  16  Pac.  452  (oral  mo- 
tion denied);  Casley  v.  Mitchell,  121 
Iowa,  96,  96  N.  W.  725  (motion  seven 
days  beyond  time  limit  denied)  ;  Free- 
man v._  Brown,  151  N.  C.  Ill,  65  S. 
E.  743  (motion  refused  at  trial  where 
statute  required  it  to  be  before  trial). 
S«e,  also.  El  Paso  etc.  R.  Co.  v.  Bar- 
rett, 46  Tex.  Civ.  App.  14,  101  S.  W. 
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discussed*''  apply  to  this  motion,  and  it  should  accordingly 
be  made  as  soon  as  it  comes  to  the  knowledge  of  the  ob- 
jector. If  he  has  sustained  any  injury  by  reason,  for  ex- 
ample, of  insufficient  notice,  he  should  not  wait  until  the 
trial  before  making  the  objection,  but  should  promptly 
move  the  court  to  suppress  the  deposition.^"  In  all  cases 
it  should  be  made  before  the  trial  begins.®*  Just  when  a 
trial  begins  has  formed  the  subject  of  judicial  decision. 
In  one  ease,®^  it  is  held  that  the  motion  should  be  made 
before  the  announcement  of  "ready"  is  made,  so  as  to  en- 
able the  parties  to  have  had  the  depositions  properly  taken 
in  case  they  were  excluded.  In  another  case'*  the  swear- 
ing of  the  jury  was  held  to  be  the  commencement  of  the 
trial.  In  that  case  the  court  pertinently  said  that  the  rule 
provided  by  the  statute  was  convenient  as  well  as  fair,  for 
why  impanel  and  swear  a  jury  to  try  a  cause,  which  the 
parties  may  afterward  be  prevented  from  trying  on  account 
of  the  suppression  of  depositions  after  the  jury  are  sworn? 
It  is  to  be  remarked,  however,  that  the  suppression  of  a 
deposition  is  a  matter  resting  to  a  considerable  extent  in 
the  discretion  of  the  court ;^*  and,  in  some  jurisdictions, 

1025,  121  S.  W.  570  (statutory  time  783,  90  Pac.  808;  Calhoun  v.  Common- 
limited  to  statutory  grounds) ;  Hunt-  wealth  Trust  Co.,  124  App.  Div.  633, 
ington  etc.  Co.  v.  Powhatan  Coal  Co.,  109  N.  Y.  Supp.  77;  Walters  v.  Rock, 
44  Ind.  App,  84,  86  N.  E.  857,  87  18  N.  D.  45,  115  N.  W.  511;  Carr  v. 
N.  E.  1047  (within  statutory  period).  Wright,  1  Wyo.  157. 

49  §  673  et  seq.,  ante.  52  Hill  v.  Smith,  6  Tex.  Civ.  App. 

60  Kelly     V.     Ning     Yung     Benev.  312,  25  S.  W.  1079.     See,  also,  Cole- 

Assn.,  2  Cal.  App.  460,  84  Pac.  321;  man  v.  Colgate,  69  Tex.  88,  6  S.  W. 

St.  Louis  etc.  E.  Co.  v.  Sizemore,  53  553. 

Tex.   Civ.   App.   491,   116   S.  W.   403  53  Glenn  v.  Clore,  42  Ind.  60. 

(no   motion  made   to   suppress   after  54  Semmens    v.    Walters,    55    Wis. 

depositions  on  file   for  two  terms  of  675,  13  N.  W.  889;   Smith  v.  Grone- 

eourt).     See,    also,   Harris   v.   Miller,  weg,  40   Minn.   178,   41   N.   W.   939; 

30  Ala.  221;  Everingham  v.  Lord,  19  Gorman  v.  Minneapolis  &  St.  L.  Ey. 

111.  App.  565;  Hughes  v.  Humphreys,  Co.,  78  Iowa,  509,  43  ISf.  W.  303;  Hall 

102    HI.    App.    194;    Adams    Express  v.  Pegram,  85  Ala.  522,  5  South.  209, 

Co.  V.  MoConnell,  27  Kan.  238;  Hart-  6  South.  612;  Galveston  etc.,  E.  Co.  v. 

wig  T.  American  Malting  Co.,  74  App.  Baumgarten,  31   Tex.   Civ.  App.   253, 

Div.  140,  77  'n.  Y.  Supp.  533.  72  S.  W.  78.     As  to  objecting  to  djs- 

51  Tri-City  E.  Co.  v.  Brennan,  108  closing  names  of  witnesses,  see  State 

111.  App.  471;  Hilt  v.  GrifSn,  77  Kan.  t.  Broaddus  (Mo.),  149  S.  W.  473. 
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such  motions  will  be  entertained  at  the  trial.^^  But  it 
should  be  noted  that  those  objections  which  relate  to  the 
mnteriality  of  the  testimony  should  be  raised  at  the  trial; 
and  depositions  will  not,  as  a  rule,  be  suppressed  before 
trial  on  that  ground,  unless  it  is  clear  that  the  testimony- 
can  under  no  contingency  become  relevant.^^  The  question 
whether  the  testimony  of  a  particular  witness  shall  be  sup- 
pressed prior  to  final  hearing  is  one  of  discretion  entirely,'' 
but,  as  a  general  rule,  where  the  application  to  suppress 
rests  alone  on  the  ground  of  incompetency  or  irrelevancy, 
the  court  will  deny  it  and  let  the  matter  stand  for  adjudica- 
tion on  final  hearing.**  A  different  course  of  practice  pre- 
vails where  the  deposition  contains  scandalous  matter,'®  or 
the  deposition  has  been  taken  before  an  unauthorized  per- 
son,*^" or  before  a  person  who  was  authorized  but  should 
not  have  been — for  example,  the  solicitor  of  one  of  the  par- 
ties,'^^  or  where  it  has  been  taken  without  notice,®^  or  dis- 
closes confidential  communications  which  are  privileged,®' 
or  where  a  witness  fails  or  refuses  to  answer  a  question,"* 
or  where  testimony  is  elicited  by  a  leading  question,  or  is 
read  from  a  paper  prepared  by  the  solicitor  of  the  party 
on  whose  behalf  the  witness  is  called.''^  In  these  cases,  sup- 
pression will  be  ordered.     In  a  New  Jersey  suit  a  motion 

55  Adams  Express  Co.  v.  MeConnell,  Johns.  Oh.  (N.  Y.)  339 ;  Brown  v. 
27  Kan.  238,  where  a  motion  was  en-  Biilkley,  14  N.  J.  Eq.  294;  1  Dan.  Ch. 
tertained    on    the    day    before    trial.       Pr.  951,  n.  1. 

Under  the  Indiana  Code,  Burns'  Ann.  88  Brown  v.  Bulkley,  supra;  Wood 

Stat.  Rev.  1908,  §  455,  any  deposition  v.    Chetwood,    27    N.    J.    Eq.    311;    1 

after  the  commencement  of  the  trial  Hoffm.    Ch.    Pr.    495;    Williamson   v. 

may    be    suppressed,    if    any    matter  More,  1  Barb.  (N.  Y.)   229. 

which  is  not  disclosed  in  the  deposi-  59  i  Dan.  Ch.  Pr.  951. 

tion  appears  which  is  sufficient  to  aii-  «0  Barnet   v.   Day,   3    Wash.   C.   C. 

thorize  such  suppression.  244,  Fed.  Cas.  No.  836. 

56  Pittsburgh  Ey.  Co.  v.  Theobald,  61  Gres.  Eq.  Ev.  220. 

51   Ind.  246;   Tays  v.  Carr,  37  Kan.  62  Honore    v.    Colmesnil,    1    J.    J. 

141,  14  Pac.  456;   Terre  Haute  &  L.  Marsh.   (Ky.)   506. 

I.  E.  Co.  V.  Sheeks,  155  Ind.   74,  56  63  Sandford   v.   Remington,   2   Ves. 

N.  E.  434.     Portions  clearly  improper  189,  30  Eng.  Eeprint,  587. 

suppressed:     Stull    v.    Stull,    1    Neb.  64  Eiehardson    v.   Golden,   3   Wash, 

(Unof.)  380,  389,  96  N.  W.  196.  C.  C.  109,  Fed.  Cas.  No.  11,782. 

BT  Underhill    v.    Van    Cortlandt,    2  65  Ores.  Eq.  Ev.  57,  220. 


177  DEPOSITIONS.  §  687  (705) 

to  suppress  depositions  on  the  ground  that  the  testimony 
exceeded  the  statutory  limit— to  disprove  so  much  of  the 
defendant's  answer  as  was  responsive  to  the  allegations 
of  the  complainant's  bill — was  made  before  trial.  The  vice- 
chancellor  said  it  was  neither  necessary  nor  proper  to  de- 
cide the  matter,  which  would  present  itself  regularly  at 
the  final  hearing  for  more  convenient  consideration.  The 
application  was  premature,  and  was  denied.®^ 

§  687  (705).  Grounds  for  suppression. — The  failure  to 
comply  with  the  requirements  of  the  statutes  which  have 
been  discussed  will  furnish  ground  to  object  to  depositions. 
There  are,  however,  matters  which  cannot  conveniently  be 
dealt  with  in  the  statutes,  and  it  is  to  them  we  purpose  call- 
ing particular  attention.  It  has  become  a  well-recognized 
practice  to  suppress  a  deposition  when  the  objection  is 
brought  to  the  attention  of  the  court  with  reasonable  dili- 
gence, and  it  is  established  that  the  same  was  taken  under 
such  circumstances  that  its  use  would  tend  rather  to  per- 
vert than  to  aid  the  administration  of  justice.®'^  It  is  a 
well-established  rule  that  a  deposition  may  be  attacked  by 
proof  that  it  was  taken  unfairly  or  without  authority  of 
law.^^  Under  statutes  providing  that  the  answer  shall  be 
written  down  by  the  officer,  it  has  been  held  good  ground 
for  suppression  that  the  answers  of  the  witness  had  been 

66  Williams  v.  Vreeland,  30  N.  J.  proeured.  But  such  an  application, 
Eq.  576,  where  the  authorities  are  col-  when  the  proceedings  have  been  reg- 
leeted.  ular  under  the  statutes,  is  addressed 

67  See  eases  and  illustrations  al-  to  the  sound  discretion  of  the  court, 
ready  cited.  In  CuUum  v.  Smith,  6  and  should  never  be  allowed  when 
Ala.  625,  the  court  said:  "We  enter-  sprung  at  the  trial,  inasmuch  as  its 
tain  no  doubt  that  a  court  may  sup-  effect  then  must  be,  to  take  the  oppo- 
press  a  deposition,  even  when  the  site  party  by  surprise." 
proceedings  leading  to  it  have  been  68  By  the  California  Code  of  Civil 
entirely  regular  and  formal,  if,  under  Procedure,  section  2022,  the  court  may 
the  peculiar  circumstances  of  the  exclude  depositions  if  it  appears  that 
particular  case,  injustice  to  the  suitor  the  taking  thereof  was  in  any  mats- 
must  necessarily  or  will  probably  re-  rial  respect  unfair. 

suit    from   using   the   testimony   thus 
Evidence  IV — 12 
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secretly  prepared  for  Mm  by  an  attorney  or  other  person 
in  advance;'"'  or  that  the  witness  never  signed  the  deposi- 
tion, or  that  he  was  personated  by  another;'^"  or  that  the 
deposition  or  the  part  sought  to  be  suppressed  is  wholly 
hearsay;"  or  where  it  appears  that  the  statements  were 
not  made  on  the  knowledge  of  the  witness,  and  that  he  had 
evaded  stating  the  means  of  his  knowledge  j^^  or  where  the 
notices  have  been  so  served  that  the  adverse  party  or  his 
attorney  could  not  have  a  reasonable  opportunity  to  cross- 
examine  the  witness,'^^  or  where  no  commission  had  been 
issued  to  the  officer^*  So,  also,  if  there  is  a  suspicion  that 
the  depositions  have  been  improperly  interfered  with. 
Where  it  appeared  that  the  envelope  in  which  the  interrog- 
atories and  the  answers  thereto  were  contained  was  in  a 
badly  mutilated  condition,  being  open  half  its  length  on 
each  side  and  at  each  of  the  four  corners,  and  not  having 
the  name  of  the  commissioner  written  across  the  seal  as 
directed  in  section  3888  of  the  Georgia  Code,  but  there  be- 
ing upon  the  envelope  an  entry,  signed  by  the  postmaster 
at  the  office  at  which  it  was  addressed,  in  these  words, 
* '  Received  in  bad  condition,  in  due  course  of  mail,  but  can 't 
say  it  has  been  tampered  with, ' '  it  was  held  error  to  admit 
the  answers  to  these  interrogatories  over  objection,  based 
on  the  above-recited  facts,  made  in  due  time,  although  the 
envelope  did  have  upon  it  an  entry,  signed  by  the  post- 
master at  the  office  where  it  was  mailed,  certifying  that  he 
had  received  the  package  from  the  commissioner,  naming 
him,  to  be  forwarded  by  due  course  of  mail.  The  answers 
being  vitally  important  to  the  plaintiff's  case,  the  error  in 

69  Fisk  V.   Tank,   12  Wis.   276,   78  72  Cliisholm  v.  Beaver  Lake  Lumber 

Am.    Dec.    737.     The    same    rule   has  Co.,  33  111.  App.  253. 

been    laid    down    where    the    witness  73  Cole  v.  Hall,  131  Mass.  88  (sev- 

adopts  answers  already  made  by  him,  eral    depositions    taken    at    the    same 

given  in  a  private  deposition :  Green-  time,  although  the  statutory  notice  was 

ing  V.  Keel,  84  Tex.  326,  19  S.  W.  435.  given)  ;     Diedrichs    v.    Diedrichs,    68 

TO  Lord  V.  Horsey,  5  Harr.   (Del.)  Neb.  534,  94  N.  W.  536. 

317.  74  Western     Union      Tel.     Co.     v. 

VI  Atwell   V.    Lynch,   39   Mo.    519;  Haman,  2  Tex.  Civ.  App.  100,  SO  S. 

Eooker  v.  Booker,  83  Ind.  226.  W.  1133. 
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admitihig  them  was  cause  for  a  new  trial.'^*  In  a  later  case 
in  the  same  state,"®  depositions  were  suppressed  by  reason 
of  impropriety  in  dealing  with  them.  Interrogatories 
which  had  not  been  properly  executed  and  returned  into 
court  were,  without  order,  obtained  from  the  court,  and  sent 
to  the  commissioners  with  instructions  to  make  another 
return,  and  they  were  returned  corrected.  The  trial  court 
made  an  ©rder  suppressing  them.  Before  receiving  the  in- 
terrogatories from  the  clerk  counsel  had  taken  an  order 
from  til©  judge  to  open  the  same ;  but  he  did  not  open  the 
packag^e  while  in  Ms  hands,  nor  was  anything  written 
therewTi.  Counsel  for  the  plaintiff  then  stated  in  his  place 
that  he  had  constrtaed  the  order  to  open  the  interrogatories 
as  granting  leave  to  take  them  out  of  the  clerk 's  office.  The 
corart  replied  that  this  was  an  unauthorized  liberty,  and  an 
Tinwarranted  cojastruction  of  the  order.  Counsel  then  sub- 
mitted that  no  (Contention  was  made  by  anybody  that  the 
interrogatories  had  been  opened,  changed  or  tampered  with, 
aft^r  they  had  been  re-executed.  Evans,  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  It  was  certainly  not  incum- 
bent on  the  defendant  to  make  any  charge  of  fraud  which 
could  not,  becaTise  of  the  defendant's  lack  of  knowledge  of 
the  facts,  be  substantiated.  The  defendant  was  informed 
that  counsel  for  the  plaintiff  had,  without  right,  procured! 
the  clerk  to  mail  the  interrogatories  to  him,  and  had  then, 
upon  discovering  that  they  had  not  been  properly  returned 
to  the  court,  started  them  off  on  an  unauthorized  journey 
to  Mississippi.  Into  whose  hands  they  actually  fell,  or 
what  transpired  during  their  sojourn  in  that  state,  the  de- 
fendant was  not  expected  to  know,  nor  was  counsel  for  the 
^■laintiff  in  a  position  to  say.  It  did  appear  that  the  inter- 
rogatories had  not  been  executed  and  returned  into  court 

T5  Smith  V.  Moody,' 94  Ga.  534,  21  deposition.     See  In  re  Noble   (Eobiu- 

S.    E.    157.     There    appears    to   have  son:  v.  Savage),  124  111.  266,  15  N.  E. 

been  ground   for  a   suspicion  in   this  850;  Commercml  Nat.  Bank  v.  Atkin- 

case,  but  the  mere  fact  of  the  mutila-  son,  52  Kan.  775,  64  Pao.  617. 

tion  of  the  cover  is  not  of  itself  suffi-  76  White   v.   Southern   B.   Co.,   123 

cient  to  warrant  the  exclusion  of  the  Ga.  353,  51  S.  E.  411, 
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conformably  witli  law.  This  fact  was  all-suf&cient  to  war- 
rant the  court  in  suppressing  them,  for,  until  properly  exe- 
cuted and  returned,  they  could  not  be  used  as  evidence. 
Counsel,  upon  ascertaining  that  they  had  not  been  returned 
into  court  in  accordance  with  law,  had  the  choice  of  two 
courses — that  which  the  court  ruled  he  should  have  pur- 
sued, and  that  which  he  followed.  He  chose  the  wrong  one. 
The  question  is  not  whether  any  fraud  was  perpetrated  in 
the  present  instance,  but  whether  such  an  inexcusable  dis- 
regard of  the  prescribed  practice  for  securing  the  testi- 
mony of  witnesses  by  interrogatories  can  in  any  case  be 
countenanced.  In  view  of  the  opportunities  for  fraud 
which  would  be  afforded  if  so  grave  a  departure  from  the 
practice  to  be  observed  were  tolerated,  no  doubt  should 
be  entertained  that  the  ruling  of  the  trial  judge  was  emi- 
nently right  and  proper. ' '  "When  depositions  had  been  duly 
taken  and  thereafter  the  plaintiff  amended  his  complaint 
and  issues  were  raised  as  to  new  matter,  that  circumstance 
.afforded  no  ground  of  objection  to  competent  evidence  so 
taken.'^'^  It  is  almost  unnecessary  to  add  that  fraud  is 
always  a  strong  ground  for  the  suppression  of  depositions, 
inasmuch  as  it  cannot  at  any  time  be  relied  upon  in  any 
court.  If  there  is  reason  to  suppose  a  fraud  is  attempted 
in  substituting  one  paper  for  another  in  a  deposition,  it 
will  be  suppressed.'^* 

§  688  (706).    Same— Where  party  is  deprived  of  right 
of  cross-examination  other  than  by  want  of  notice,  etc. — 

We  have  already  sufficiently  shown,  in  dealing  with  the 
question  of  notice,''®  that  the  opportunity  to  cross-examine 
is,  of  the  first  importance  to  give  validity  to  a  depositic/ 
and  we  purpose  in  this  section  to  consider  only  cases  m 
which  there  has  been  a  deprivation  of  the  right  attribu- 

T7  Sayre   v.  Woodyard,   66  W.  Va.  203    (immaterial  amfendment) ;   Jemi- 

288,  66  S.  E.  320.     The  motion  in  this  son   v.    Smith,   37    Ala.    185    (amend- 

caao  was  not  made  before  trial,  and  ment  as  to  parties), 

was  held  too  late.     See,  also,  Vincent  78  Carter  v.  Mannings,  7  Ala.  851. 

V.  Conklin,  1  E.  D.  Smith   (N.  Y.),  79  §661,  ante. 
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table  to  causes  other  than  the  want  of  due  notice  of  the 
examination.  It  is  clearly  within  the  power  of  the  court 
to  suppress  a  deposition,  when  it  appears  that  the  moving 
party  has  been  deprived  of  his  right  to  cross-examine  the 
witness  by  any  fault  or  negligence  of  the  party  calling  him, 
or  by  the  misconduct  of  the  witness  in  departing  from  the 
court  without  permission  or  willfully  neglecting  to  attend 
at  the  time  and  place  to  which  his  examination  stands  ad- 
journed. Allowing  the  direct  examination  to  stand  for  any 
purpose,  in  such  cases,  would  lead  to  abuses.^"  If,  how- 
ever, the  cross-examination  was  postponed  by  consent  of 
the  parties,  whereby  the  objecting  party  has  lost  the  right 
to  cross-examine  the  witness  by  reason  of  his  death,  and 
his  own  lack  of  vigilance,  there  is  no  ground  for  suppres- 
sion. Thus,  where  on  the  trial  of  a  cause  before  referees, 
after  the  direct  examination  of  a  witness  called  by  the 
defendant  was  closed,  they  adjourned  the  further  hearing 
to  a  future  day,  for  their  own  accommodation,  but  with  the 
consent  of  both  parties,  the  plaintiff  saying  nothing  at  the 
time  as  to  his  intention  to  cross-examine,  and  before  the 
arrival  of  the  adjourned  day  the  witness  died,  the  referees 
had  no  right  to  reject  the  testimony  called  out  by  the  direct 
examination,  but  were  bound  to  consider  it  in  making  their 
report.*^  In  the  case  last  cited,  the  subject  of  the  cross- 
examiner's  risk  in  consenting  to  an  adjournment  is  thus 

80  Hewlett  v.  Wood,  67  N.  Y.  394;       never   filed.     On  December  3d  plain- 
Forrest  V.  Klssam,  7  Hill,  464.  tiff  served  another  notice  of  the  tak- 


81  Forrest  v.  Kissam,  7  Hill  (N 
Y.)  463.  The  case  of  City  of  Chad- 
ron  V.  Glover,  43  Neb.  732,  62  N.  W. 
62,  is  illustrative  of  the  loss  of  cross- 
examination  by  the  party's  own  fault 
In  September  a  deposition  of  a  wit- 


ing  of  the  deposition  of  the  same 
witness  on  December  20th.  No  cross- 
interrogatories  were  served,  and  the 
witness  was  not  cross-examined.  It 
was  held  that  the  court  properly  over- 
ruled a  motion  to  suppress  the  depo- 


ness  residing  in  a  distant  state  was  sition,  based  on  the  failure  of  the 
taken  on  behalf  of  the  plaintiff,  on  notary  to  propound  the  cross-iuter- 
due  notice,  the  defendant  serving  cross-  rogatories  served  on  the  former  occa- 
interrogatories,  as  provided  by  the  sion.  The  notice  was  to  take  a  new 
code.  The  officer  who  took  the  depo-  deposition.  The  fact  that  a  deposi- 
sition,  instead  of  transmitting  it  to  tion  had  once  before  been  taken,  which 
the  clerk,  transmitted  it  to  the  plain-  failed  of  its  effect  because  not  trans- 
tiff's  attorney,  and  the  deposition  was  mitted  as  the  law   required,   did  not 
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dealt  with  by  Senator  Barlow:  "The  consent  of  the  plain- 
tiff to  the  adjournment,  in  one  of  its  phases,  has  the  ap- 
pearance of  a  professional  courtesy;  but  if  it  were  it  can 
hardly  be  said  that,  by  way  of  reward  for  it,  the  defendant 
should  lose  the  benefit  of  his  direct  examination.  The  haz- 
ard as  to  the  right  of  cross-examination  should  rest  upon 
the  one  who  had  it,  and  saw  fit,  inadvertently  or  otherwise, 
to  assent  to  the  delay  by  which  it  has  been  lost,  without 
reserving  it."  In  the  chancery  court,  where  the  direct 
examination  of  the  witness  was  complete,  that  is,  where  his 
testimony  on  his  direct  examination  was  drawn  up  and 
read  over  to  him  and  signed,  according  to  the  practice  of 
the  court,  before  his  death,  the  deposition  might  be  read, 
although  he  died  before  the  adverse  party  had  an  oppor- 
tunity to  cross-examine  him.^^  Chancellor  Walworth  gave 
it  as  his  opinion  that  the  decisions  cited  in  the  notes  hereto 
were  founded  on  good  sense  and  were  conducive  to  justice, 
and  that  the  court  or  jury  before  which  such  testimony  is 
used  should  give  to  it  such  weight  and  importance  as  it  is 
entitled  to  under  all  the  circumstances.  And  if  the  testi- 
mony is  substantially  complete  and  the  deposition  duly 


justify  the  defendant  in  neglecting  to 
follow  the  proper  method  of  cross-ex- 
amination when  the  second  deposition 
wag  taken. 

82  Chancellor  Walworth,  in  Forrest 
V.  Kissam,  supra.  The  earliest  case 
on  this  subject  is  that  of  Lord  Arun- 
del V.  Arundel,  which  was  decided  in 
the  time  of  Lord  Coventry,  1634  (1 
Rep.  in  Ch.  90).  There,  a  witness 
who  had  been  examined  for  the  plain- 
tiff, and  was  to  have  been  cross-exam- 
ined by  the  defendant,  died  before 
he  could  be  cross-examined.  Yet  the 
court  ordered  his  deposition  to  stand. 
In  O'Oallaghau  v.  Murphy,  2  Sch.  & 
L.  158,  Lord  Eedesdale  allowed  the 
deposition  of  a  witness  to  be  read  who 
had  died  after  his  direct  examination 
had  been  completed,  but  before  his 
cross-examination  could  be  had.    Lord 


Redesdale  compared  it  to  the  case  of 
a  witness  dropping  down  dead  at  the 
trial  at  nisi  prius,  after  his  direct  but 
before  his  cross-examination ;  in  which 
ease  he  thought  the  party  producing 
the  witness  would  not  lose  the  benefit 
of  the  evidence  he  had  already  given. 
And  in  the  subsequent  case  of  Nolan 
V.  Shannon,  1  Moll.  157,  which  came 
before  Lord  Chancellor  Hart  about 
thirty  years  later,  where  the  witness 
had  died  the  day  after  his  examination 
in  chief,  and  before  he  could  be  cross- 
examined,  the  chancellor  directed  that 
the  deposition  should  be  read  at  the 
hearing  for  whatever  it  was  worth 
under  the  circumstances,  although  no 
cross-examination  could  be  had.  See, 
also,  Clements  v.  Benjamin,  12  Johns. 
N.  Y.  299. 
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signed  and  certified,  it  should  not  be  suppressed  because  a 
question  or  two  on  cross-examination  has  not  been  an- 
swered. Said  Chief  Justice  Shaw  on  this  subject:  "No 
general  rule  can  be  laid  down  in  respect  to  unfinished  tes- 
timony. If  substantially  complete,  and  the  witness  is  pre- 
vented by  sickness  or  death  from  finishing  his  testimony, 
whether  viva  voce  or  by  deposition,  it  ought  not  to  be  re- 
jected, but  submitted  to  the  jury  with  such  observations 
as  the  particular  circumstances  may  require.  But  if  not 
so  far  advanced  as  to  be  substantially  complete,  it  must 
be  rejected."** 

§  689  (707).    Same — Refusal  of  witness  to  answer. — It 

will  be  found  helpful  in  considering  the  results  of  a  witness 
on  deposition  refusing  to  answer  questions  or  interroga- 
tories to  inquire  what  would  be  the  effect  of  his  behavior 
if  he  were  a  witness  on  the  stand  on  the  trial  of  the  ac- 
tion. The  courts  have  exhibited  a  marked  liking  for  the 
analogy  and  a  tendency  to  assimilate  the  resultant  pro- 
cess. We  shall  have  occasion  to  refer  to  illustrations  later 
on  in  this  section.  There  is  a  clear  line  between  the  deci- 
sions, one  punishing  the  party  for  the  contumacy  of  his 
witness,  the  other  punishing  the  contumacious  witness  him- 
self. Dealing  with  them  in  this  order  we  find  that  the  re- 
fusal of  a  witness  to  answer  substantially  a  proper  and 
material  interrogatory,  either  in  the  answer  thereto  or  else- 
where in  the  deposition,  is  sometimes  held  ground  for  sup- 
pressing the  deposition.^*  This  view  has  been  supported 
in  a  New  York  case,  where  the  deposition  was  taken  in 

83  Fuller  V.  Kice,  4  Gray,  343.  486;   New  York,   T.  &  M.   E.  Co.  v. 

84  Chase  v.  Kenniston,  76  Me.  209 ;  Green,  90  Tex.  257,  38  S.  W.  31.  See, 
Harris  v.  Miller,  30  Ala.  221;  Hadra  also,  Kimball  v.  Davis,  19  Wend.  (N. 
V.  Utah  Nat.  Bank,  9  Utah,  412,  35  Y.)  437;  Robertson  ,  v.  Melasky,  84 
Pac.  508;  Fulton  v.  Golden,  28  N.  J.  Tex.  559,  19  S.  W.  776.  If  all  mate- 
Eq.  37;  Simpson  v.  Smith,  27  Kan.  rial  questions  are  answered  in  a,  later 
567;  Smith  v.  Griffith,  3  Hill,  333,  38  part  of  the  deposition,  it  should  not 
Am.  Dee.  639;  Shelton  v.  Paul  (Tex.  be  suppressed:  Tedrowe  v.  Esher,  56 
Civ.  App.),  27  S.  W.  172;  Electric  L.  Ind.  443. 

Co.  V.  Bust,  131  Ala.  484,  31  South. 
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England,  although  the  refusal  of  a  witness  examined  on 
commission  to  answer  proper  and  material  questions  put 
to  him  upon  cross-examination  is  not  one  of  the  grounds 
stated  in  section  910  of  the  New  York  Code  of  Civil  Proce- 
dure.^^ The  court,  however,  held  that  where  the  refusal 
to  answer  questions  has  been  due  to  no  act  or  objection 
of  the  party  who  calls  the  witness,  the  whole  deposition 
should  not  be  suppressed,  unless  it  can  be  clearly  seen  that 
the  questions  to  which  answers  were  refused  were  mate- 
rial. "If,  under  the  same  circumstances,"  said  the  court, 
"the  vsdtness  had  been  actually  in  'court,  and  had  refused 
to  answer  the  questions,  while  he  might  have  been  pun- 
ished for  contumacy,  it  is  doubtful  whether  the  court  would 
have  felt  justified  in  punishing  the  party  who  called  him 
by  striking  out  his  whole  testimony.  Nor  does  it  appear 
that  the  defendant  could  not  have  compelled  the  witness 
to  answer  the  questions  by  proper  application  to  an  Eng- 
lish court.  Our  own  code  provides  for  such  a  case,  and 
we  have  no  reason  to  suppose  that  the  courts  in  England 
do  not  exercise  the  same  authority."**  In  Texas,  it  is  the 
general  rule  that  where  a  witness  fails  to  answer  a  mate- 
rial question  on  motion  of  the  opposite  party,  the  deposi- 
tion should  be  suppressed.*''     Belonging  to  the  second  class 

85  CaJhoun  v.  Comtnonwealth  Trust  87  Missouri  etc.  B.  Co.  v.  Dayis,  53 
Co.,  124  App.  Div.  633,  109  N.  T.  Tex.  Civ.  App.  547,  116  S.  W.  423; 
Supp.  77.  See,  also,  Goldmark  v.  Houston  etc.  Ey.  Co.  v.  Shirley,  54 
Metropolitan  Opera  House  Co.,  67  Tex.  125 ;  New  York,  T.  &  M.  Ky.  Co. 
Hun  (N.  Y.),  652,  22  IST.  Y.  Supp.  v.  Green,  90  Tex.  257,  38  8.  W.  31; 
136.  Galveston,    H.    &    S.    A.    Ry.    Co.    v. 

86  McLaughlin,  J.,  dissented,  Ms  Baumgarten,  31  Tex.  Civ.  App.  253, 
opinion  being  that  where  a  party  is  72  S.  W.  78.  Such  matters  are  gener- 
deprived  of  the  benefit  of  the  cross-  ally  intrusted  to  the  discretion  of  the 
examination  of  a  witness,  either  by  trial  court,  and  the  rulings  of  that 
the  party  producing  him  or  by  the  tribunal  will  not  be  revised  on  ap- 
witness  himself,  the  testimony  given  peal,  except  when  it  is  made  to  ap- 
on  direct  examination  cannot  stand.  pear  that  this  discretion  has  been 
And  that  the  same  rule  applied  to  the  abused.  See,  also,  Kirby  Lumber  Co. 
examination  of  a  witness  on  oommis-  v.  Chambers,  41  Tex.  Civ.  App.  63i, 
sion:  Sturm  v.  Atlantic  Mut.  Ins.  Co.,  95  S.  W.  607,  as  to  necessity  of  cross- 
63  N.  Y.  77 ;  Goldmark  v.  Met.  Opera  interrogatories  being  material. 
House  Co.,  supra. 
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of  the  decisions  referred  to,  the  contrary  rule  has  been 
declared  by  high  authority  on  the  ground  that  a  party 
should  not  be  punished  for  the  misconduct  of  his  witness, 
but  that  the  witness,  in  such  cases,  should  be  punished  for 
contempt  of  court.  *^  "While  the  refusal  to  answer  or  the 
evasion  of  a  question  in  answers  may  be  so  gross  as  to 
indicate  the  corruption  of  the  witness  and  to  justify  the 
suppression  of  the  entire  deposition,  this  practice  should 
not  be  resorted  to,  unless  the  perversity  or  willfulness  of 
the  witness  is  manifest,  although  those  answers  which  are 
evasive  or  not  responsive  may  be  stricken  out.^*  Nor  will 
the  questions,  which  a  party  refuses  to  answer  when  his 
deposition  is  taken,  be  deemed  to  have  been  confessed, 
unless  such  refusal  was  willful.®"  This  seems  to  us  the 
more  in  harmony  with  the  spirit  of  the  law,  and  is  marked 
by  an  absence  of  the  heroic  treatment  of  the  party  who 
may  be  guiltless  of  participation  in  the  refusal  of  the  wit- 
ness to  testify.  In  West  Virginia  we  find  support  for  not 
suppressing  the  whole  deposition.  There  it  is  held  that 
the  deposition  of  a  party  to  a  cause,  examined  as  a  witness, 
cannot  be  rejected  merely  because  of  his  refusal  to  answer 
questions,  the  relevancy  and  materiality  of  the  subject 
matter  of  which  are  doubtful,  when  no  process  to  compel 
him  to  answer  the  same  has  been  taken  or  applied  for. 
By  submitting  his  cause,  without  haying  so  tested  the  pro- 
priety of  the  questions,  the  opposite  party  waives  the  fail- 
ure of  duty  on  the  part  of  the  witness,  if  any  there  was."*' 

88  Keller  v.  Goodrich  Co.,  117  Ind.  9l  Stalnaker  v.  Janes,  68  W.  Va. 
556,  10  Am.  St.  Eep.  88,  19  N.  E.  196.  176,  69  S.  E.  651.     The  court  added: 

89  Trowbridge  v.  Sickler,  54  Wis.  "Any  other  rule  on  this  subject  would 
306,  11  N.  W.  581,  where  the  witness  enable  one  party  to  take  the  other  by 
had  not  been  pressed  to  make  more  surprise.  It  being  easily  practicable 
exact  answers,  the  suppression  of  the  to  have  such  questions  settled  before 
deposition  was  refused.  See,  also,  submission,  that  should  be  done  in 
Stratford  v.  Ames,  8  Allen  (Mass.),  the  interest  of  fairness  and  justice. 
577;  Kobinson  v.  Boston  Ey.  Corp.,  7  Courts  of  equity,  above  all  others, 
Allen  (Mass.),  393.  should  abstain  from  the  establishment 

90  Bushing  v.  Willis  (Tex.  Civ.  of  rules  likely  to  work  surprise,  hard- 
App.),  28  S.  W.  921.  ship  and  injustice." 
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In  Massachusetts  the  procedure  is  regulated  by  statute,"^ 
under  which  the  court  may  on  motion  compel  the  answers 
to  be  made  full  and  clear,  otherwise  a  default  or  nonsuit 
may  be  entered."^  While  the  federal  courts  sanction  the 
principle  that  the  whole  of  a  deposition  may  be  suppressed 
when  the  witness  refuses  to  answer  a  material  question, 
they  surround  its  application  with  every  safeguard  pos- 
sible to  prevent  an  injustice.®*  Thus  in  the  case  last  cited, 
where  it  did  not  appear  from  the  depositions  that  counsel 
for  the  defendant,  though  present  at  the  time  the  witness 
refused  to  answer  the  questions  propounded  on  cross-ex- 
amination, then  entered  any  objection  to  the  reading  of 
the  depositions  for  that  reason,  or  gave  any  notice  to  the 
plaintiff  that  he  would  move  the  court  to  suppress  the 
depositions  on  the  ground  of  the  refusal  of  the  witness  to 
answer  the  questions  on  cross-examination,  or  that  any 
steps  were  taken  by  the  commissioner,  or  any  effort  made 
by  counsel  for  the  defendant,  to  have  the  commissioner 
apply  to  a  court  of  competent  jurisdiction  to  compel  the 
witness  to  answer  the  questions  propounded  to  him  on 
cross-examination,  or  be  punished  for  contumacy  in  refus- 
ing to  do  so,  arid  the  depositions  having  been  received  by 
the  clerk,  and,  by  agreement  of  counsel,  opened  more  than 
six  months  prior  to  the  present  term  of  the  court,  two 
terms  haying  intervened  at  which  such  motion  might  have 
been  made, — the  court  held  that  the  motion  to  suppress 
came  too  late.  Clearly  a  deposition  should  not  be  sup- 
pressed for  failure  to  answer  an  immaterial  question,**^ 
or  for  mere  ambiguit;y  in  the  answer,  where  there  has  been 
no  attempt  to  make  the  answer  clear  by  cross-examina- 
tion,"" or  if  the  facts  called  for  can  be  ascertained  from 

92  Mass.  Pub.  Stats.,  c.  167,  §§  49-  Savage   v.   Birckhead,   20   Pick.    167 ; 
60.  Cohen  v.  Oliver,  9  Tex.  Civ.  App.  35, 

93  Fels  V.  Baymond,  139  Mass.  98,  29  S.  W.  81;  White  v.  Solomon,  164 
28  N.  E.  691.  ^^ss-  516,  30  L.  R.  A.  537,  42  N.  E. 

104;    New  York,   T.  &  M.  R.  Co.  -v 

94  Bh-rl  V.  Halsy,  87  Fed.  671.  (.^^^^  ^^ex.  Civ.  App.),  36  S.  W.  812. 

96  BuUard  v.  Lambert,  40  Ala.  204;  9«  Olds  v.  Powell,  10  Ala.  393. 
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other  parts  of  the  deposition,®''  or  if  it  is  evident  that  the 
other  party  could  not  be  prejudiced  by  the  omission,"*  or 
if  the  cross-interrogatory  is  impertinent,®*  or  if  the  testi- 
mony was  taken  in  the  presence  of  the  attorney  for  the  op- 
posite party,  who  made  no  objection  at  the  time  on  this 
ground.'*"'  When  there  is  no  appearance  from  the  an- 
swers that  the  witness  was  trying  to  evade  the  questions, 
the  court  is  justified  in  refusing  a  motion  to  suppress.  If 
the  answers  were  not  full  enough  for  the  questioner's  pur- 
pose, a  postponement  of  the  case  might  have  been  sought  in 
order  that  further  depositions  might  be  procured.' 

§  690  (708,  709).  Suppression  for  noncompliance  with 
statute — Irregularities. — Where  a  statute  makes  provision 
for  the  taking  of  depositions  in  a  specified  mode,  the  pro- 
ceedings should  undoubtedly  be  in  accordance  with  it, 
and  any  departure  would  seem  to  entail  the  consequence 
of  rejection  or  suppression  when  the  noncompliance  with 
the  statute  first  becomes  known  to  the  opposite  party.  But 
this  is  not  quite  so.  Depositions  are  sometimes  sup- 
pressed on  the  ground  that  there  has  been  a  substantial 
failure  to  comply  with  the  statutory  regulations.^     Thus, 

97  Goodrich  v.  Goodrich,  44  Ala.  S.  C.  410,  17  S.  B.  849;  on  the  ground 
670 ;  Houston  &  T.  C.  B.  Co.  v.  Bell  that  the  commission  was  not  executed 
(Tex.  Civ.  App.),  73  S.  W.  56.  by    the    proper    person:    Newton    v. 

98  Semmens  v.  Walters,  55  Wis.  Porter,  69  N.  Y.  133,  25  Am.  Eep. 
675,  13  N.  W.  889 ;  Stone  v.  Evans,  152 ;  that  due  notice  of  the  taking  was 
32  Minn.  243,  20  N.  W.  149.  not   given:    Hartley   v.   Chidester,   36 

99  Akers  v.  Demond,  103  Mass.  318.  Kan.  363,  13  Pac.  578 ;  State  v.  Jones, 

100  Kimball  V.  Davis,  19  Wend.  (N.  2  Harr.  (Del.)  393;  that  notice  by 
Y.)   437.  mail    did   not    comply   with    statute: 

1  Western  Union  Tel.  Co.  v.  Douglas  Stokes  v.  Hardy,  71  N.  J.  L.  116,  58 
(Tex.  Civ.  App.),  124  8.  W.  488:  Atl.  650;  that  notice  was  served  when 

2  As  where  the  caption  fails  to  the  cause  was  not  properly  in  court: 
identify  the  witness  and  the  certifi-  Joy  v.  Aultmau  Co.,  11  Bradw.  (III.) 
cate  fails  to  state  that  the  answers  413 ;  that  a  paper  has  been  improperly 
were  signed  and  sworn  to  by  the  wit-  substituted  for  another:  Carter  v. 
ness:  Emberson  v.  McKenna  (Tex.  Manning,  7  Ala.  851;  that  deposition 
App.),  16  S.  W.  419;  where  a  deposi-  was  taken  after  the  death  of  the 
tion  is  unsealed,  and  a  sealing  is  re-  plain  Hf  and  before  the  substitution 
quired  by  the  statute:  In  re  Thomas,  of  an  administrator:  Kershman  v. 
35  Fed.  337;  Travers  v.  Jennings,  39  Swhela,  59  Iowa,  93,  12  N.  W.  807 
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testimony  taken  under  a  notice  served  by  mailing  a  copy 
has  been  suppressed,  it  not  appearing  that  it  was  proved, 
and  not  repelled,  in  the  presence  of  the  attorney  of  the  other 
party,  that  the  notice  was  placed  in  the  postoffice  the  legal 
period  prior  to  the  day  of  taking  the  deposition.*  In  Ver- 
mont, where  the  statute  furnishes  authority  that  the  opposite 
party  may  have  a  reasonable  time  to  appear  and  be  pres- 
ent at  the  taking  of  a  deposition,  depositions  were  sup- 
pressed for  gross  irregularity  both  in  the  exclusion  of  the 
opponent  during  the  direct  examination  and  improper  in- 
terference with  cross-examination  which,  under  the  special 
circumstances,  was  held  not  to  be  a  waiver.*  The  line  has 
been  drawn  between  absolute  or  substantial  failure  and 
immaterial  departure  from  statutory  requirement.  In 
fact,  some  of  the  states  have  this  qualification  in  their 
enactments.  For  example,  the  Indiana  statute  says  that 
an  unimportant  deviation  from  any  direction  relative  to 
taking  depositions  shall  not  cause  any  deposition  to  be  ex- 
cluded where  no  substantial  prejudice  would  be  done  to  the 
opposite  party.^  It  may  be  inferred  from  what  has  al- 
ready been  stated  that  depositions  will  not  be  suppressed 

(see,  also,  Matson  v.  Melcbor,  43  Mich.  examination   was   completed   the   jus- 

477,  4  N.  W.  200);  that  the  deposi-  tice  and  the  agents  of  the  defendant 

tion    had    been    returned    into    court  returned  into    the    room    where    the 

unsealed,    not    permanently    fastened  plaintiff's  agents    had    been    waiting 

together,  and  that  the  fastenings  had  in    the    meanwhile,    when    the    direct 

been  removed :  Gage  v.  Brown,  125  HI.  examination  was  read  over  by  the  jus- 

522,  17  N.  B.  754.  tice,   and   the   plaintiff's   agents   took 

3  Stokes  V.  Hardy,  71  N.  J.  L.  116,  and    read    the   same,    and   then   pro- 
58  Atl.  650.  ceeded  to  cross-examine   the  witness, 

4  Pratt  V.  Battles,  34  Vt.  391.  It  and  during  the  cross-examination  by 
appeared  that  immediately  on  the  the  plaintiff's  counsel  the  agents  of 
arrival  of  the  plaintiff's  agents  the  the  defendants  interfered  to  suggest 
agents  of  the  defendant  induced  the  or  dictate  the  answers  the  witness 
justice  to  withdraw  with  them  and  the  should  give.  Even  without  the  other 
witness  into  another  room,  and  ex-  circumstances,  this  latter  conduct  alono 
eluded  the  agents  of  the  plaintiff,  and  was  held  sufficient  by  the  court  to  war- 
completed  the  direct  examination  in  rant  the  exclusion  of  the  depositions, 
the  absence  of  the  plaintiff's  agents,  5  Burns'  Ann.  Stats.  1908,  §  463. 
who  insisted  on  being  present.  The  See,  also.  King  v.  State,  15  Ind.  64; 
deponent  was  about  seventy-five  years  Payne  v.  West,  99  Ind.  390. 

of  age  and  infirm.    After  the  direct 
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on  account  of  mere  irregularities  which  do  not  amount  to 
substantial  departures  from  the  statute  or  which  do  not  so 
affect  the  taking  or  use  of  the  deposition  as  to  work  injus- 
tice in  the  case.  Thus,  the  courts  have  refused  to  suppress 
depositions  when  not  returned  within  the  time  limited  by 
the  rule  of  court,  owing  to  a  mistake  of  the  commissioner.* 
Where  all  legal  requisites  have  been  complied  with  in  seal- 
ing and  indorsing  depositions  to  be  transmitted  by  mail, 
and  where  such  depositions  are  actually  received  by  the 
district  clerk  without  being  separated  or  mutilated,  the 
mere  fact  that  the  envelope  containing  such  depositions 
has  been  broken  or  injured  during  transmission  will  not 
justify  a  court  in  suppressing  the  depositions.''  So  a  dis- 
crepancy between  the  name  of  the  deponent  as  stated  in  the 
notice  and  as  appearing  on  the  deposition  was  held  not 


6  Smith  v.Cokefair,  8  Pa.  Co.  Ct. 
45.  This  rule  has  been  applied  when 
the  notary  taking  the  deposition 
failed  to  affix  his  seal,  there  being  a 
certificate  of  his  official  character  by 
the  clerk  of  the  proper  court:  Curtis 
V.  Curtis,  131  Ind.  489,  30  N.  E.  18; 
Eachac  v.  Spencer,  49  Minn.  235,  51 
N.  W.  920;  where  -the  certificate  of 
the  commissioner  failed  to  show  that 
the  deposition  was  taken  between  the 
hours  named  in  the  commission,  but 
recited  that  the  witness  had  appeared 
on  the  day  named  in  the  commission: 
Sanford  v.  Spence,  4  Ala.  237;  Sayles 
V.  Stewart,.  5  Wis.  8  (see,  also,  Sem- 
mens  v.  Walters,  55  Wis.  675,  13  N. 
W.  889) ;  where  the  deposition  was 
not  taken  at  the  time  and  place  stated 
in,  the  notice,  but  where  the  party  ob- 
jecting had  by  consent  afterward 
cross-examined  the  witness:  Southern 
Kan.  Ey.  Co.  v.  Robbius,  43  Kan.  145, 
23  Pac.  113 ;  Sayles  v.  Stewart,  5  Wis. 
8;  where  it  was  taken  after  the  time 
fixed  by  the  court,  when  at  the  request 
of  the  adverse  party:  Mix  v.  Bald- 
win, 156  n.  313,  40  N.  E.  959;  where 
the    deposition,    when    received,    was 


open  at  one  end  presenting  the  ap- 
pearance of  having  been  worn  in  the 
mail:  Eiflf^rt  v.  Crops,  44  Fed.  164; 
where  the  commissioner  did  not  ex- 
amine all  the  witnesses  named  in  the 
commission:  Schunior  v.  Eussell,  83 
Tex.  83,  18  S.  W.  484;  where  the 
deposition  by  mistake  was  directed  to 
an  officer  of  the  wrong  county:  Irvin 
V.  Bevil,  80  Tex.  332,  16  S.  W.  21; 
where  the  deposition  was  not  filed 
until  after  the  time  fixed:  Tuthill 
Springs  Co.  v.  Smith,  90  Iowa,  331, 
57  N.  W.  853;  where  there  was  a  mis^ 
take  in  designating  the  capacity  in 
which  the  plaintiff  sued  or  the  name 
of  a  party,  the  defect  being  supplied 
in  other  parts  of  the  commission,  and 
it  appearing  that  the  adverse  party 
had  not  been  misled :  Buekner  v.  Stew- 
art, 34  Ala.  529;  Jordan  v.  Hazard, 
1 0  Ala.  221 ;  Parsons  v.  Boyd,  20  Ala. 
112.  See,  also,  §  670,  ante.  See  the 
late  case  of  McClamroch  Marble  & 
Tile  Co.  V.  Bristow  (S.  C),  77  S.  E. 
923,  as  to  mode  of  sealing  envelope. 
7  Commercial  Nat.  Bank  v.  Atkin- 
son, 62  Kan.  775,  64  Pac.  617. 
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sufficient  to  support  a  motion  for  suppression  where  the 
deponent  had  given  evidence  on  a  former  trial  of  the  same 
cause,  and  the  opponent  had  filed  cross-interrogatories, 
and  had  not  been  misled.^  It  follows,  as  a  corollarj^,  that 
the  rule  of  substantial  compliance  with  the  statute  applies 
to  the  motion  to  suppress,  which  must  itself  be  made  in  and 
at  the  proper  time,  and  in  accordance  with  the  rule  or  stat- 
ute, as  the  case  may  be,  or  it  in  turn  may  be  denied.®  The 
courts,  however,  exhibit  a  proper  tendency  to  a  liberal  con- 
struction of  the  statutes,  and  lean  away  from  the  suppres- 
sion of  depositions  which  substantially  comply  with  the  law. 
Evidence  in  a  deposition  should  not  be  suppressed,  when 
there  is  any  conceivable  way  in  which  it  can  be  made  com- 
petent in  the  case;  otherwise,  certain  evidence,  such  as  an- 
ticipates the  evidence  of  the  opposite  party,  or  for  the 
purpose  of  impeaching  or  answering  impeaching  questions, 
or  the  contents  of  papers  lost  or  destroyed,  could  never  be 
secured  by  depositions.  In  such  cases,  if  it  should  not  be- 
come competent  in  the  course  of  the  trial,  it  can  be  objected 
to  when  offered  to  the  jury,  and  the  objection  sustained; 
but  if  such  evidence  should  be  suppressed  before  trial,  and 
should  afterward  become  competent  and  necessary,  the 
party  would  be  without  his  evidence  to  properly  meet  the 
case  made  by  his  opponent.*" 

8  Galveston  etc.  R.  Co.  v.  Morris,  the  witness  retained  it  until  the  par- 
94  Tex.  505,  61  S.  W.  709.  ties  agreed  not  to  use  certain  irrele- 

9  A  motion  to  suppress  should  be  vant  matter  against  a  third  person, 
filed  within  the  statutory  time.  This  One  party  agreed,  the  other  refused, 
gives  an  opportunity  for  rectification  and  the  commissioner  sent  a  copy  of 
where  possible:  Hardenburg  v.  Eob-  the  deposition  with  his  return.  On 
erts,  146  Iowa,  696,  125  N.  W.  818.  the    refusing    party    moving    to    sup- 

10  Pittsburgh  etc.  E.  Co.  v.  Theo-  press  the  deposition,  his  motion  was 
bald,  51  Ind.  246.  A  pronounced  case  denied,  and  the  court  pointed  out  the 
illustrating  this  principle  comes  from  matter  should  have  been  left  for  ad- 
New  York.  In  Decauville  Auto.  Co.  justnient  at  the  trial  or  that  iuter- 
V.  Metropolitan  Bank,  124  App.  Div.  rogatories  should  have  accompanied  a 
478,  108  N.  Y.  Supp.  1027,  the  com-  new  commission  or  letters  rogatory 
missioner   could  not   return   the   orig-  have  been  issued. 

iual  deposition  from  France,  because 
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§  691  (710).  Suppression  of  parts  of  depositions. — Fol- 
lowing the  analogy  of  testimony  given  orally  at  the  trial, 
where  an  objection  to  any  part  of  the  evidence  is  limited  in 
its  operation  to  that  part,  parts  of  a  deposition,  material 
to  the  issue,  will  not  be  suppressed,  although  other  por- 
tions may  be  incompetent  and  immaterial.  ^^  The  deposi- 
tion will  not  be  rejected  as  a  whole  because  improper 
questions  were  asked.  The  objection  should  be  made  to 
the  particular  questions,  and,  if  not  so  taken,  it  is  waived.^^ 
Those  answers  which  are  not  responsive  should  be  stricken  - 
out  on  motion.^*  Under  a  motion  to  suppress  one  part  of 
a  deposition,  a  party  cannot  on  appeal  obtain  a  suppres- 
sion of  another  part  on  another  ground.**  General  objec- 
tions to  a  deposition  must  be  overruled,  if  any  part  of  the 
deposition  appears  to  be  admissible  in  evidencej  or  if  the 
proponent  calls  attention  to  any  part  Which  is  admissible 
in  any  view  of  the  case.  Such  objections  raise  the  issue 
whether  or  not  the  proposed  evidence  is  admissible  under 
any  circumstances  or  for  any  purpose,  but  they  raise  no 
other  issue.  If  a  court  overrules  them,  its  ruling  must  be 
sustained,  unless  it  clearly  appears  that  none  of  the  evi- 
dence admitted  could  be  lawfully  received  under  the  plead- 
ing and  evidence  in  the  case.  If  it  sustains  such  objections 
its  rulings  must  be  reversed,  if  any  part  of  the  evidence 

11  Hemphill  v.  Miller,  16  Ark.  271 ;  Louisville  etc.  E.  Co.  v.  Graves,  78  K y. 
Higgius  V.  Wortell,  18  Oal.  330;  At-  74;  Day  v.  Eaguet,  14  Minn.  273; 
water  v.  Morning  News  Co.,  67  Conn.  Huilburt  v.  Hurlburt,  63  Vt.  667,  22 
504,  34  Atl.  865;  Ramsey  v.  Flan-  Atl.,  850;  ;  Harrimau  v.  Brown,  8 
nagan,  33  Ind.  305;  Adae  v.  Zangs,  Leigh  (Va.),  697.  See  §§692,  894, 
41  Iowa,  536;  Finlay  v.  Humble,  2  A.  post. 

K.    Marsh.    (Ky.)    569;    Hamilton  v.  13  Lee    v.     Stowe,    57     Tex.     444; 

Seull,  25  Mo.  165,  69  Am.  Dec.  460;  Nones  v.  Northouse,  46  Vt.  587;  Shep- 

Hill  V.  Sturgeon,  28  Mo.  323;  Hunt-  ard  v.  Pratt,  66   Kan.   209,  where  a 

ington  V.  Moore,  1  N.  M.  489;  Sher-  deposition  was  suppressed  because  the 

man    Oil   etc.   Co.    v.   Dallas   Oil   Co.  witness    gave    his    conclusions    rather 

(Tex.  Civ.  App.),  77  S.  W.  961.  than  the  facts. 

12  Taylor    v.    Strickland,    37    Ala.  ^,  ^^^^^  ^    ^^^  ^             gg 
642;  Higgins  v.  Wortell,  18  Cal.  330;  ^^g   13  N   W   103 

Steel   V.    Shafer,   39    III.    App.    185;  ' 
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rejected  was  admissible  upon  any  issue  before  the  court.*" 
The  court  is  invested  with  a  large  discretion,  however,  and 
may  in  exceptional  cases,  for  an  objectionable  part,  with- 
hold the  entire  deposition.*®  When  a  deposition  contains 
matter  which  ought  not  to  go  to  the  jury,  the  deposition 
should  not  be  delivered  to  them;  but  the  party  should  be 
permitted  only  to  read  that  part  which  is  admitted.*'' 

§  692  (711).  Same  —  Miscellaneous.  —  In  considering 
questions  relating  to  depositions,  it  must  be  kept  con- 
stantly in  mind  that-  the  rules  governing  relevancy,  mate- 
riality and  competency  with  regard  to  testimony  given 
orally  in  open  court  on  the  trial,  apply  with  all  force  to  the 
testimony  given  by  deposition;  and  that  the  answer  of  a 
witness  under  a  commission  is  not  admissible  unless  it 
would  have  been  admitted  if  he  had  been  examined  in  open 
court  on  the  stand.**    In  selecting  the  following,  which 


15  First  Nat.  Bank  v.  Kush,  85  Fed. 
539,  29  C.  C.  A.  333.  For  two  ex- 
ceptional eases,  see  Insurance  Co.  v. 
Frederick,  58  Fed.  144,  7  C.  0.  A. 
122 ;  Central  Pac.  B.  Co.  v.  California, 
162  TJ.  S.  91,  40  L.  Ed.  903,  16  Sup. 
Ct.  Eep.  766. 

16  Crutcher  v.  Memphis  etc.  R.  Co., 
38  Ala.  579;  Stiles  v.  McKibben,  2 
Ohio  St.  588. 

If  Stepp  V.  National  L.  etc.  Assn., 
37  S.  C.  417,  16  S.  E.  134;  Smithwiok 
V.  Anderson,  2  Swan  (Tenn.),  573; 
Wood  V.  Stewart,  7  Vt.  149;  Hans- 
brough  V.  Stinnett,  25  Gratt.  (Va.) 
495.  Sometimes  the  whole  deposition  is 
given  to  the  jury  witli  instructions 
appropriate  to  what  they  are  to  con- 
sider. The  better  practice  is  to  elim- 
inate the  objectionable  matter:  Jack- 
sonville etc.  R.  Co.  V.  Southworth,  32 
ni.  App.  307.  See,  also,  Hopkinson 
V.  Steel,  12  Vt.  582,  where  the  objec- 
tionable part  was  not  completely 
obliterated. 


18  Bush  V.  Jackson,  24  Ala.  273; 
Norman  Printers  Supply  Co.  v.  Ford, 
77  Conn.  461,  59  Atl.  499;  Florida 
R.  etc.  Co.  V.  Webster,  25  Fla.  394,  5 
South.  714;  Harrison  v.  Henderson, 
12  Ga.  19;  Chisholm  v.  Beaver  Lake 
Lumber  Co.,  33  111.  App.  253;  Booker 
V.  Booker,  83  Ind.  226;  Matthews  v. 
J.  H.  Luers  Drug  Co.,  110  Iowa,  231, 
81  N.  W.  464;  Griffith  v.  McCandless, 
9  Kan.  App.  794,  59  Pac.  729;  Bod- 
ley  V.  Finley,  111  Ky.  618,  64  S.  W. 
439;  Brooke  v.  Berry,  2  Gill  (Md.), 
83;  Drosdowski  v.  Supreme  Council 
etc.,  114  Mich.  178,  72  N.  W.  169; 
Stewart  v.  Swanzy,  23  Miss.  502; 
Bates  V.  B^tes,  94  Mo.  App.  70,  67 
S.  W.  932;  Whitlateh  v.  Fidelity  etc. 
Co.,  21  App.  Div.  124,  47  N.  Y.  Supp. 
331;  Oliver  v.  Columbia  etc.  B.  Co., 
65  S.  C.  1,  43  S.  E.  307;  Lang  v. 
Ingalls  Zinc  Co.  (Tenn.  Ch.),  49  S. 
W.  288;  Wells- Fargo  etc.  Express  v. 
Waites  (Tex.  Civ.  App.),  60  S.  W. 
582;    Eborn   v.   Zimpleman,   47    Tex. 
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are  further  illustrations  of  the  rules  and  enactments 
"we  have  considered  in  this  chapter,  it  will  be  found  that 
the  rulings  would  have  been  appropriate  if  the  objections 
had  been  to  viva  voce  testimony  in  court,  and  argument  ad- 
duced as  to  the  weight  to  be  attached  to  the  evidence  and 
the  degree  of  the  witness'  credibility.  The  mere  fact  that 
a  witness  has  read  the  questions  before  he  answered  them 
is  not  sufficient  ground  for  suppressing  the  deposition. 
But  the  fact  that  a  deposition  is  thus  taken  may  greatly 
affect  the  credibility  of  the  witness,  since  by  reading  the 
questions  in  advance  he  is  enabled  to  prepare  for  the  cross- 
examination  in  a  manner  not  contemplated  by  the  general 
rules  of  procedure.^*  The  same  rule  was  applied  where 
the  attorney  of  a  party,  at  the  request  of  the  witness  and 
before  the  taking  of  the  deposition,  wrote  down  the  state- 
ment of  the  witness  substantially  as  he  afterward  testified 
in  answer  to  the  interrogatories.^"  It  has  been  held  no 
ground  for  suppressing  a  deposition  that  the  officer  taking 
it  occupied  the  same  room  with  an  attorney  of  one  of  the 
parties,  or  even  that  he  was  himself  an  attorney  for  one  of 
the  parties  in  other  cases  ;^^  or  that  erasures  and  interlinea- 
tions exist,  unless  there  is  reason  to  suppose  that  the  dep- 
osition has  been  tampered  with.^^  Portions  of  a  deposition 
should  not  be  suppressed  before  the  trial  as  irrelevant,  un- 
less it  is  clear  from  the  nature  of  the  issue  that  the  pro- 
posed testimony  cannot  be  relevant.^*  On  motion  to  sup- 
press, the  objection  to  the  deposition  must  he  definite,  and 
must  point  out  the  particular  matters  or  defects  which  are 

503,  26  Am.  Eep.  315;  Camp  v.  Aver-  plied    with:    Knapp    v.    Am.    Hand 

iU,  54  Vt.  320;  Dwyer  v.  Dunbar,.  5  Sewed  Shoe  Co.,  63  Kan.  698,  66  Pac. 

Wall.   (U.  S.)   318,  18  L.  Ed.  489.  996. 

19  Allen  V.  Seyfried,  43  Wis.  414.  20  Commercial  Bank  v.  Union  Bank, 

Testimony    should    not    be    rejected  11  N.  T.  203. 

merely   because   the   witness    consults  21  Burton  v.  Galveston  Ey.  Co.,  61 

with  his  attorney  during  cross-exam-  Tex.   526;     Abbott    v.    Pearson,   130 

ination:    New  Jersey  Express  Co.  v.  Mass.  191,  where  a  person  had  advised 

Nichols,  33  N.  J.  Ii.  434,  97  Am.  Dec.  a  witness  not  to  answer. 

722;    nor  because  a  stipulatioti   that  22  Johnston   v.   Beckham,   3   Grant 

the    witness    should    read    over    and  Cas.  (Pa.)  267. 

swear  to  the  deposition  was  not  com-  23  Covey  v.  Campbell,  52  Ind.  157. 
Evidence  IV— 13 


§  692  (711)       THE  LAW  or  EVIDENCE  IN  CIVIL,  CASES.  194 

relied  on.^*  Thus,  if  certain  questions  have  not  been  an- 
swered or  are  leading,  a  mere  general  objection  does  not 
suffice  on  a  motion  to  suppress,  but  the  particular  points 
relied  on  must  be  disclosed;-^  and  the  motion  will  be  con- 
fined to  that  portion  of  the  deposition  which  is  attacked.^® 
Where  a  deposition  contained  matter  both  relevant  and 
irrelevant  to  the  issue,  and  by  consent  the  pleadings  were 
amended  so  that  that  which  was  irrelevant  had  become  rel- 
evant, the  objection  to  that  part  of  the  deposition  which  at 
the  time  of  taking  was  irrelevant  was  waived  by  the  agree- 
ment which  was  practically  to  make  the  pleadings  con- 
form to  the  proof.^'^  Where  the  sanity  of  the  deponent  is 
challenged  but  the  evidence  of  mental  incapacity  is  such  as 
to  leave  it  an  open  question,  his  deposition  should  not  be 
suppressed.  In  a  Missouri  case  the  court  held  it  should 
be  left  to  the  jury  to  consider  the  weight.  The  circum- 
stances of  the  case  were  out  of  the  ordinary.  The  original 
petition  for  damages  for  personal  injuries  was  filed  in  the 
name  of  the  injured  man,  and  nine  days  later  his  deposition 
was  taken  on  his  own  behalf.  Four  months  thereafter  the 
father  of  the  plaintiff  prayed  an  inquisition  de  Imiatico  on 
the  ground  that  the  plaintiff  had  become  insane  by  reason 
of  his  injuries  and  the  plaintiff  was  two  days  later  ad- 
judged to  be  insane.  The  defendant  moved  to  suppress  the 
deposition  on  the  ground  that  the  plaintiff  was  insane  when 
he  made  it.  There  was  evidence  tending  to  show  that  the 
man  was  insane.  He  had  been  an  inmate  of  a  lunatic 
asylum.  During  the  taking  of  the  deposition  he  was  at- 
tended by  a  physician,  and  several  times  the  proceeding 
had  to  be  suspended  to  allow  him  to  get  out  in  the  open  air 
and  recover  his  nerves,  but  up  to  that  time  there  had  been 
no  adjudication  of  his  insanity.     Valliant,  J.,  delivering 

24  Whitaker    v.    Sigler,    44    Iowa,       Bank  v.  Union  Bank,  11  N.  Y.   203. 
419;  Howard  v.  Coleman,  36  Ala.  721.       See  §  893  et  seq.,  post. 

See  the  last  section.  26  Wallis  v.  Rhea,  10  Ala.  451. 

25  Gassen  v.  Hendriek,  74  Cal.  444,  ,7  ri,,,  „,.„    m        ri  ti 

,»  -r.        0^0     XT    T     J        r>     J      rn  ■'^  Orr  etc.  Shoe  Co.  v.  Hauce,  44 

16  Pao.   242;   Neyland   v.   Beady,   69       ^^^    .        ^g^  ' 

Tex.   711,   7   S.   W.   497;    Commercial 
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the  opinion  of  the  court,  said:  "Whether  or  not  he  had 
sufficient  mental  capacity  to  give  testimony  in  the  ease  was 
an  open  question,  and  the  evidence  on  that  point  bore  on 
the  question  of  the  weight  to  be  given  to  his  testimony. 
There  was  sufficient  evidence  to  justify  the  defendant  in 
contending  before  the  jury  that  the  testimony  was  unre- 
liable on  account  of  mental  incapacity,  and  at  defendant's 
request  the  court  instructed  the  jury  on  that  point  that,  if 
they  believed  from  the  evidence  that  when  the  plaintiff 
gave  his  deposition  he  'was  feeble-minded  and  mentally 
unbalanced,  then  they  will  take  such  fact  into  considera- 
tion in  weighing  his  evidence  and  in  determining  what 
credit  they  will  give  his  testimony  in  the  case.'  We  do 
not  think  the  plaintiff's  mental  incapacity  as  shown  by 
the  evidence  was  so  obvious  as  to  have  justified  the  court 
in  suppressing  the  deposition  on  that  ground."^*  Where 
the  statute  provides  that  objections  shall  be  made  and  de- 
termined at  the  first  term  of  the  coTirt  after  the  deposition 
has  been  filed,^*  they  will  not  be  suppressed  on  motion 
because  a  motion  to  strike  was  not  passed  on  at  the  term 
in  which  they  were  filed.** 

§  693  (712).  Withdrawal  —  Amendments.  —  The  few 
cases  reported  on  the  subject  of  the  permanent  with- 
drawal of  depositions  afford  small  assistance  to  the  eluci- 
dation of  the  subject.  The  reason  for  this  appears  to  be 
that  the  word  "withdrawal"  has  been  used  as  synonymous 
with  waiving,  and  at  times  with  declining  to  use  a  deposi- 
tion taken,  which  latter,  of  course,  the  party  taking  it  can 
always  do  at  his  option.  It  is  also  used  in  cases  of  with- 
drawal for  amendment.  In  the  sense,  however,  of  perma- 
nent taking  from  the  file,  the  authorities,  few  as  they  are, 
are  against  any  such  course,  and  in  the  absence  of  any 
statutory  authority  or  rule  of  court  such  a  proceeding 

28  Eedmond  v.  Quincy  etc.  R.  Co.,       2289,   to  which  is   appended   a  well- 
225  Mo   721,  126  S.  W.  159.  digested  series  of  notes. 

„.        „  .3*  Hartford  Fire  Ins.  Co.  v.  Becton 

29Sayles'    Tex.    Civ.    Stats.,    art.       (Tex.  Civ.  App.),  124  S.  W.  474. 
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would  be  improper.^^  In  a  recent  Texas  case,'^  it  was 
ruled  that  when  a  party  proposes  cross-interrogatories 
which  are  duly  answered,  he  cannot  withdraw  them  even 
on  the  ground  that  he  could  not  be  bound  by  a  conversation 
between  the  witness  and  a  third  person  named  in  the  in- 
terrogatory. This  was  a  matter  that  should  have  been 
considered  when  the  cross-interrogatories  were  pro- 
pounded, and  it  was  too  late,  after  the  questions  had  been 
answered  in  a  way  very  damaging  to  the  case  of  the  pro- 
posing party,  to  have  the  answers  excluded.  He  should 
have  anticipated  such  a  reply,  and  could  not  avail  himself 
of  objections  to  the  answers  elicited  by  him,  on  a  tech- 
nical ground  that  would  not  have  been  presented  if  the  an- 
swers had  been  favorable  to  him.  The  ground  of  objection 
was  in  effect  that  the  answers  were  not  what  the  party 
desired,  and  therefore  should  be  excluded.  But  the  party 
asked  the  questions  at  his  peril,  and  he  had  to  abide  the 
consequences.^*  It  is  clearly  within  the  power  of  the  court, 
on  application,  to  order  the  return  of  a  deposition  to  the 
officer  for  the  correction  of  mistakes;  and,  in  some  cases, 
amendments  have  been  allowed  at  the  trial.  Thus,  where 
a  deposition  was  taken  in  another  county  of  the  state  be- 
fore a  justice  of  the  peace  who  had  omitted  to  state  in  his 
certificate  the  name  of  the  county  in  which  the  testimony 
was  taken,  and  that  he  was  not  interested  in  the  cause,  he 
was  permitted  to  appear  before  the  court  and  amend  his 
certificate.*'*     So  a  commissioner  was  allowed  to  testify 

31  Hale  V.  Gibbs,  43  Iowa,  380,  32  Fairbanks  Oo.  v.  Stiles  (Tex. 
citing  Pelamdurges  v.  Clark,  9  Iowa,  Civ.  App.),  125  S.  W.  636. 
1;  Henshaw  v.  Clark,  2  Boot  (Conn.),  S3  See,  aJso,  Weeks,  Dep.,  §  480. 
103;  Pulaski  v.  Ward,  2  Eich.  (S.  0.)  34  EUer  v.  Richardson,  89  Tenn.  575, 
119;  Polleys  v.  Ocean  Insurance  Co.,  15  S.  W.  650;  Gartside  Coal  Co.  v. 
14  Me.  141.  There  is  a  reference  to  Maxwell,  20  Fed.  187,  where  a  depo- 
such  a  power  under  certain  rules  of  sition  was  withdrawn  to  allow  officer 
the  court  whereby  the  party  taking  to  amend  the  certificate;  Donahue  v. 
a  deposition  might  withdraw  it  at  any  Roberts,  19  Fed.  863 ;  Conger  v.  Cot- 
time  during  the  first  term.  See,  also,  ton,  37  Ark.  286;  Wolfe  v.  Under- 
Lake  Erie  etc.  R.  Co.  v.  HufEman  wood,  97  Ala.  375,  12  South.  234- 
(Ind.),  97  N.  E.  434.  Bewley  v.  Ottinger,  1  Heisk.  (Tenn.) 
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that  the  depositions  were  taken  by  and  before  him.^'  In 
another  case,  the  officer  had  failed  to  affix  the  word  "com- 
missioner" to  his  signature;  and,  after  the  deposition  was 
offered  in  evidence,  it  was  returned  to  the  commissioner 
and  corrected,  and  notice  of  filing  was  served  on  the  other 
party,  after  which  it  was  received  in  evidence.^®  Although 
the  commissioner  has  no  authority  to  amend  the  certificate 
after  it  has  been  filed,  yet  the  court  may  grant  leave,  if  he 
seeks  to  amend.*''  If  errors  could  have  been  remedied,  pro- 
vided a  motion  to  suppress  the  deposition  or  an  objection 
to  its  admission  had  been  made,  the  same  will  be  considered 
as  waived  when  not  so  made.^®  The  amendment  should 
only  be  allowed  on  due  notice  and  with  the  permission 
of  the  court,  and  with  such  regulations  and  safeguards  as 
will  insure  that  the  integrity  of  the  answers  shall  be  pre- 
served.®*   A  witness  may  be  allowed  to  correct  his  testi- 


354.  Other  illustrations  filling  blanks : 
Nick  V.  Rector,  i  Ark.  251;  correct- 
ing address:  Irvin  v.  Bevili  80  Tex. 
332,  16  S.  W.  21;  attestation  clause: 
Linskie  v.  Kerr  (Tex.  Civ.  App.),  34 
S.  W.  765.  See  §  684,  ante.  See, 
also,  Wallace  v.  Byers,  14  Tex.  Civ. 
App.  574,  38  8.  W.  228;  Stucfcey  v. 
Bellah,  41  Ala.  700;  and  the  late 
cases:  Kump  v.  Woods  (Ind.  App.), 
98  N.  B.  369;  Cleburne  Electric  & 
aas  Go.  v.  McCoy  (Tex.  Civ.  App.), 
149  8.  W.  534  (clerical  error  in  tran- 
scription from  stenographic  notes) . 

35  Porter  v.  Beltzhoover,  2  Harr. 
(Del.)   484. 

36  Jenkins  v.  Anderson  (Pa.),  11 
Atl.  558;  Senraiens  v.  Walters,  55 
Wis.  675,  13  N.  W.  889.  So  where  he 
had  omitted  to  sign  as  notary  public: 
Florence  Oil  &  Eefining  Co.  v.  Eeeves, 
13   Colo.  App.  95,  56  Pac.  674. 

37  Oatman  v.  Andrews,  43  Vt.  466; 
Wolfe  V.  Underwood,  97  Ala.  375,  12 
South.  234;  Oreager  v.  Douglass,  77 
Tex.  484,  14  S.  W.  150. 

M  Tuthill  Springs  Co.  y.  Smith,  90 


Iowa,  331,  57  N.  W.  853;  American 
Pub.  Co.  V.  Mayne  Co.,  9  Utah,  318, 
34  Pac.  247. 

39  Creager  v.  Douglass,  supra; 
Price  V.  Horton,  4  Tex.  Civ.  App.  526, 
23  S.  W.  501.  "It  is  proper  to  allow 
depositions  defective  in  formal  requi- 
sites to  be  vrithdrawn  fi-om  the  files 
and  amended  by  the  respective  ofS.cers 
taking  them:  Wallace  v.  Byers,  14 
Tex.  Civ.  App.  574,  38  S.  W.  228.  In 
Brown  v.  Clark,  41  N.  H.  242,  the 
proper  practice  was  held  to  be  the 
return  of  the  whole  deposition  to  the 
magistrate  for  a  new  certificate  or 
proper  amendment  to  be  by  him  an- 
nexed to  the  deposition  and  directed 
to  the  court  where  it  was  to  be  used: 
See,  also,  13  Cyc.  969,  970;  6  Ency. 
PI.  &  Pr.  606 ;  16  Am.  Dig.,  Cent,  ed., 
1186 ;  Wells  v.  Hub  Pub.  Co.,  12  Wkly. 
Dig.  (N.  T.)  425;  Keeler  v.  Vander- 
pooj,  1  Code  E.,  N.  8.,  289.  I  think, 
therefore,  that  the  plaintiffs  should 
be  allowed  to  return  the  commission 
and  depositions  to  the  commissioner 
for  the  purpose  of  amending  them  by 
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inony  in  a  deposition  by  oral  testimony  given  at  the  trial.** 
Such  a  correction,  however,  could  not  be  made  after  trial 
for  the  purposes  of  a  rehearing.*^  As  a  rule,  the  application 
for  correction  comes  from  the  party  taking  the  deposition, 
but  in  an  Iowa  case,*^  the  deposition  of  the  defendant  was 
taken  and  used  on  the  trial.  At  the  commencement  of  the 
trial,  and  before  testimony  was  offered,  the  plaintiff  made 
an  application  to  have  the  deposition  corrected  wherein  the 
stenographer  before  whom  the  deposition  was  taken  had 
omitted  certain  statements  by  the  witness.  The  fact  as  to 
the  omission  was  shown  by  affidavit.  In  sustaining  the 
action  of  the  trial  court  denying  the  application  the  court 
said:  "It  seems  to  us  it  would  be  a  dangerous  rule  to  per- 
mit depositions,  where  filed,  to  be  attacked  by  affidavit  with 
a  view  to  add  to  or  strike  from  them.  It  can  readily  be 
understood  what  issues  might  be  made  on  such  applica- 
tions, and  what  complications  might  follow.  We  think  the 
court  did  not  err  in  the  refusal  of  the  application."  In  an 
interesting  Texas  case,*'  a  deposition  had  been  taken  by 
the  plaintiff  and  used  on  the  trial.  The  defendant,  as  part 
of  his  case,  introduced  the  witness  who  had  made  the 
deposition,  and  such  witness  changed  the  testimony  given 
therein  and  pointed  out  alleged  errors.  The  plaintiff  then 
offered  to  prove  by  the  notary  who  took  it  that  the  deposi- 
tion was  correctly  taken,  and  on  objection  the  evidence  was 
excluded.     In  holding  the  exclusion  reversible  error  the 

signing  his  name  to  each  half  sheet  spieller  v.  Nockles,  58  Iowa,  649,  12 

of   each   deposition   and   to   each    ex-  N.    W.    708    (a   very   strong   ease    in 

hibit,    and    also    for    the   purpose    of  whioh  the  plaintiff  had  stated  himself 

attaching  his  certificate  to  each  of  the  out  of  court  in  his  deposition  and  was 

depositions,  according  to  sections  901  allowed    to    correct    what    he    alleged 

and    902   of   the   Code   of   Civil   Pro-  was  a  mistake) ;  Denton  v.  Jackson,  1 

cedure":   Bisley  v.  Harlow,  48   Misc.  Johns.   Ch.    (N.   Y.)    526;   Graham   v. 

Bep.  277,  96  N.  Y.  Supp.  728.     See,  i?eynolda,  90  Tenn.  673,  18  S.  W.  272. 

also,   Gray  v.   Phillips,   54   Tex.    (^iv.  41  Gray    v.    Murray,   4   Johns.    Ch. 

App.  148,  117  S.  W.  870,  where  rea-  (N.  Y.)   412. 

sons    for    permitting    withdrawal    for  42  Graves  v.  Clark,  101  Iowa    738, 

amendment  are  considered.  69  N.  W.  1046. 

40  Baltzer  v.  Chicago,  M.  &  N.  By.  4,s  Herd  v.  Gulf  etc.  E.  Co.,  33  Tex. 

Co.,  89  Wis.  257,  60  N.  W.  716;  Egg-  Civ.  App.  163,  76  S.  W.  227. 
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court  made  some  useful  observations.  In  the  first  place, 
the  appellants  should  have  objected  to  the  line  of  interrog- 
atories which  sought  to  impeach  the  witness'  deposition. 
The  remedy  of  defendant,  if  the  deposition  had  not  been 
regularly  and  correctly  taken  and  returned,  was  by  motion 
to  suppress,  and  not  the  plan  pursued.**  The  witness 
having  been  called  by  the  defendant  for  the  purpose  of 
giving  affirmative  testimony  in  its  behalf,  thereupon,  to  this 
extent,  at  least,  became  defendant's  witness.*^  "It  cannot 
be  said  that  this  error  is  harmless  because  the  officer's 
certificate  sufficiently  attests  the  correctness  of  the  witness' 
answers.  His  oral  testimony  would  tend  to  contradict  and 
rebut  the  testimony  of  Mrs.  Benge,  (the  witness  who  had 
made  the  deposition  referred  to)  and,  as  against  the 
objections  made,  should  have  been  admitted.  It  was  un- 
deniably prejudicial  to  appellants  to  have  the  verity  of- 
their  depositions  thus  assailed  without  being  allowed  to 
rebut  the  damaging  testimony  by  the  officer  whose  certifi- 
cate was  thus  impeached.  The  proposed  testimony  further 
tended  to  show  that  the  witness  had  made  prior  contra- 
dictory statements,  and  should,  perhaps,  for  that  reason, 
have  been  admitted;  and  this,  too,  whether  she  be  treated 
as  appellee's  or  appellant's  witness."*®  While  it  is  clear 
that  a  party  to  a  suit  will  not  be  permitted  to  impeach  the 
general  reputation  of  his  witness  for  truth  and  veracity, 
yet  if  a  witness  unexpectedly  gives  material  evidence 
against  the  party  who  called  him,  such  party  niay,  for  the 
purpose  of  refreshing  the  memory  of  the  witness  and 
awakening  his  conscience,  ask  him  if  he  did  on  a  particular 
occasion  make  a  contrary  statement.*^     Any  unauthorized 

44  Chicago  R.  I.  &  T.  By.  Go.  v.  Louisville  By.  Oo.  (Ky.),  67  S.  W. 
Long,  26  Tex.  Civ.  App.  601,  65  S.  249;  Hays  v.  Tacoma  B.  &  P.  Co. 
W.  882.  (C.    C),    106   Fed.    48;    Greenl.    Bv., 

45  Gaines  v.  State  (Tex.  Cr.  App.),  §  444;  Thompson  on  Trials,  §  512. 

53    S.   W.   624;    Woodward   v.   State,  47  White's    Ann.    Code     Cr.    Proe., 

42  Tex.  Cr.  App.  188,  58  S.  W.  142.  art.  795;  Gulf  ete.  By.  v.  Mitchell,  21 

46  See,  also,  Gulf,  C.  &  S.  F.  By.  Tex.  Civ.  App.  463,  51  S.  W.  662; 
Co.  V.  Mitchell,  21  Tex.  Civ.  App.  Parlin  &  Orendorff  Co.  v.  Miller,  25 
463,    51    S.    W.    662;    Nussbaum    v.  Tex.   Civ.   App.   190,   60   S.   W.   881; 
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interference  with  the  depositions  in  the  shape  of  material 
alterations  after  a  deposition  is  completed  will  invalidate 
it.  The  witness  could  not  be  convicted  of  perjury,  if  the 
alteration  renders  it  false;  and  thus  the  legal  sanction, 
upon  which  the  legal  character  of  the  testimony  depends,  is 
removed.  In  short,  the  paper  so  altered  is  no  longer  the 
testimony  of  the  witness,  and  cannot  be  regarded  as  such. 
Even  where  the  court  sent  it  to  the  jury  accompanied  with 
proof  of  its  original  tenor  and  full  instructions,  it  was  held 
error  where  the  original  expression  was  wholly  obliterated 
and  parol  proof  resorted  to  to  ascertain  the  testimony  of 
the  deponent.  "Another  most  satisfactory  reason  for  re- 
jecting the  evidence  is  to  be  found  in  the  extreme  danger 
of  suffering  the  magistrate  thus  to  tamper  with  the  in- 
strument. Every  consideration  of  general  expediency,  as 
connected  with  the  elucidation  of  truth,  and  with  safety  in 
the  administration  of  justice,  forbids  it.  To  admit  this 
evidence  would  be  unsafe  in  the  particular  instance,  and 
dangerous  in  the  last  degree  as  a  precedent."*^  A  deposi- 
tion is  in  many  respects  the  same  as  an  affidavit,  and  the 
deponent  cannot  authorize  his  attorney  or  anyone  else  to 
alter  what  he  has  sworn.  The  proper  method  is  to  reswear 
the  deposition,  and  the  new  jurat  and  certificate  should  dis- 
close that  the  corrections  were  all  made  at  the  same  place 
and  time  and  formed  a  part  of  the  same  transaction.** 

§  694(713).     The  certificate  —  The  notice.— It  is  the 
usual  practice  to  require  the  commissioner  or  the  other 

Hall   V.   Clountz,   26   Tex.   Civ.    App.  v.  McAllister,  41  Tex.  Civ.  App.  131, 

348,  63  S.  W.  941.     Whether  or  not,  90  S.  W.   933;    Southwestern   Coal  & 

after  the  witness   denies  the   making  Imp.  Co.  v.  Rohr,  15   Tex.  Civ.  App. 

of   sueh   prior   statements,   the   party  404,   39   8.   W.   1017;    Hord   v!   Gulf 

will  be  permitted  to  prove  the  same,  etc.  R.  Co.,  supra. 
is  a  question  upon  which  there  exists  48  Winoo'skie  Turnpike  Co    v    Rid- 

a   diversity  of  opinion,   many  courts  ley,  g  Vt.  404,  30  Am.  Dec"  476 
holding    such    testimony    not    admis-  ^o  -rrr    .  ' 

sible:   Gillett,  Ind.  &  Col.  Ev.,  §   89.  „       „Tf' ""  "*«•  ^-  «•  ^-  Harris,  46 

In    Texas,    however,    the    evidence    is  ^*'   JJ /gg       '*   Walther,   Fed.   Cm. 
held   admissible:    Dallas   etc.    E.    Co.  ■       >      • 
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officer  to  attach  a  certificate  to  be  returned  with  the  depo- 
sition, to  the  end  that  the  court  may  know  how  the  officer 
has  performed  his  duty,  and  whether  the  statute  and  rules 
of  court  have  been  complied  with.  Although  the  practice 
varies  in  different  states  as  to  the  form  of  the  certificate, 
it  is  generally  necessary  for  it  to  show  affirmatively  that 
the  deposition  was  taken  by  and  before  the  commissioner 
or  magistrate  making  the  return.^"  In  Nebraska  the  code 
provides  that  the  officer  taking  the  deposition  shall  annex 
thereto  a  certificate  showing  the  following  facts :  First— 
That  the  witness  was  first  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  Second — That  the 
deposition  was  reduced  to  writing  by  some  proper  person 
(naming  him).  Third — That  the  deposition  was  written 
and  subscribed  in  the  presence  of  the  officer  certifying 
thereto.  Fourth — That  the  deposition  was  taken  at  the 
time  and  place  specified  in  the  notice.^^  In  the  absence  of 
statute  or  rule  of  court  no  particular  form  is  required.^^ 


50  Powers  V.  Shepard,  21  ,  N.  H. 
60,  53  Am.  Dec.  168;  Dane  v.  Maee, 
37  N.  H.  533;  Porter  v.  Beltzhoover, 
2  Harr.  (Del.)  484;  Homberger  v. 
Alexander,  11  Utah,  363,  40  Pac. 
260.  A*  to  this  subject  in  federal 
courts,  see  §  644  et  seq.,  ante.  The 
certificate  must  be  signed  by  the  com- 
missioner who,  acted,  and  if  required 
by  the  commission  or  statute  to  be 
under  his  seal,  should  bear  a  seal  ac- 
cordingly: Price  V.  Emerson,  16  La. 
Ann.  95;  Burnham  v.  Porter,  24  N. 
H.  570;  Shed  v.  Leslie,  22  Vt.  498. 
It  is  advisable  but  not  essential  that 
he  should  add  his  official  title  to  his 
name:  Munroe  v.  Woodruff,  17  Md. 
159.  In  Jackson  v.  Stiles,  3  Gaines 
(N.  Y.),  128,  it  was  held  necessary, 
both  in  affidavits  and  commissions. 
His  usual  signature  is  sufficient.  He 
need  not  write  the  whole  of  his  name 
at  length:  Feagin  v.  Beasley,  23  Ga. 
17. 


51  Neb.  Code  Civ.  Proc,  §  385; 
Cobbey's  Ann.  Stats.  1909,  p.  519. 
This  section  has  been  discussed  in 
American  Bonding  Co,  v.  Pulver,  77 
Neb.  211,  109  N.  W.  156;  Dawson  v. 
Dawson,  26  Neb.  716,  42  N.  W.  744; 
Glidden  v.  Moore,  14  Neb.  86,  45 
Am.  Eep.  98,  15  N.  W.  326;  Payne 
v.  Briggs,  8  Neb.  75. 

52  Behrensmeyer  v.  Kreitz,  135  111. 
591,  26  N.  B.  '704;  Murray  v.  Lara- 
bie,  8  Mont.  208,  19  Pac.  574;  Boy- 
kin  v.  Smith,  65  Ala.  294;  Nye  v. 
Spalding,  11  Vt.  501;  Lyon  v.  Ely, 
24  Conn.  507.  In  this  case  the  no- 
tary had  certified  the  parties  were 
"duly  notified,"  and  it  appeared  that 
they  attended  the  original  examina- 
tion which  was  adjourned  to  another 
time  and  place  of  which  adjournment, 
being  present,  they  were  cognizant. 
The  certificate  did  not  set  this  out, 
and  was  held  not  required  to  be  made 
with  all   the   particularity   and   tech- 
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It  should  set  forth  that  the  respective  parties  had  ap- 
peared, or  the  contrary,^*  as  vs^ell  as  the  time  and  place  at 
which  the  testimony  was  taken.^*  It  should  appear  that 
the  witnesses  were  duly  sworn  or  affirmed  ;^^  that  the  tes- 
timony was  reduced  to  writing  by  the  officer,  or  by  some 
disinterested  person  in  his  presence,^®  and  that  the^witness 
had  subscribed  the  deposition.^''     But  where  the  statute 


nieality  of  an  entry  of  judicial  pro- 
ceedings. See  the  late  cases  of  Ktz- 
simons  t.  Eichardson  Twigg  &  Co. 
<Vt.),  84  Atl.  811  (clerical  error); 
Eoberts  v.  Louisiana  E.  &  Nav.  Co. 
<La.),    61    South.   522. 

53  Hay  V.  State,  58  Ind.  337;  Car- 
penter V.  State,  58  Ark.  233,  24  S.  W. 
247;  Hopkins  v.  Myers,  10  Ky.  Law 
Eep.  39;  Haggin  v.  Eogers,  29  Ky. 
Law  Eep.  1263,  97  S.  W.  362;  Turner 
V.  Hardin,  80  Iowa,  691,  45  N.  W. 
758;  Wells  v.  Jackson  Iron  Mfg.  Co., 
47  N.  H.  235,  90  Am.  Dec.  575; 
Gallagher  v.  Cotton,  74  N.  H.  1,  64 
Atl.  583.  In  State  v.  Vanella,  40 
Mont.  326,  20  Ann.  Cas.  398,  106 
Pae.  364,  it  was  held  that  there  was 
no  necessity  for  the  certificate  to  re- 
cite the  presence  of  the   accused. 

04  Stetson  v.  Lyon,  34  Ala.  140; 
Pancher  v.  Armstrong,  5  Ark.  187; 
Dye  V.  Bailey,  2  Cal.  383;  Flournoy 
V.  Jeffersonville  first  Nat.  Bank,  79 
Ga.  810,  2  S.  E.  547;  Moss  v.  Booth, 
34  Mo.  316;  Payne  v.  Briggs,  8  Neb. 
75;  Dawson  v.  Dawson,  26  Neb.  716, 
42  N.  W.  744;  American  Bonding  Co. 
».  Pulver,  77  Neb.  211,  109  N.  W. 
156;  English  v.  Camp,  2  N.  C.  358; 
Dunham  v.  Holloway,  2  Okl.  78,  35 
Pac.    949. 

55  Stetson  V.  Lyons,  34  Ala.  140; 
Western  Union  Tel.  Go.  v.  Collins,  45 
Kan.  88,  10  L.  E.  A.  515,  25  Pac. 
187;  Manders  Committee  v.  Eastern 
State  Hospital,  27  Ky.  Law  Eep.  254, 
84   S.    W.    761;    Call   v.   Perkins,    68 


Me.  158;  Simpson  v.  Carleton,  1  Al- 
len (Mass.),  109,  79  Am.  Dec.  707; 
Thomas  v.  Wheeler,  47  Mo.  363; 
Moss  V.  Booth,  34  Mo.  316;  Fabyan 
V.  Adams,  15  N.  H.  371;  Stewart  v. 
Bowne,  3  N.  J.  L.  959;  Bailia  v. 
Cochran,  2  Johns.  (N.  Y.)  417;  War- 
ring V.  Martin,  Wright  (Ohio),  380; 
Bowman  v.  Paulhamus,  20  Pa.  Co.  Ct. 
600;  Griffin  v.  Humphrey  (Tex.  Civ. 
App.),  138  S.  W.  1111;  Homberger 
V.  Alexander,  11  Utah,  363,  40  Pac. 
260 ;  Shed  v.  Leslie,  22  Vt.  498 ;  Bax- 
ter V.  Payne,   1  Pinn.    (Wis.)    501. 

56  Thieband  v.  Sebastian,  10  Ind. 
454;  Atchison  etc.  E.  Co.  v.  Pearson, 
6  Kan.  App.  825,  49  Pac.  681;  West- 
ern Union  Tel.  Co.  v.  Corso  &  Sons, 
121  Ky.  322,  11  Ann.  Cas.  1065,  89  S. 
W.  212  (transportation  by  stenogra- 
pher under  statute)  ;  American  Bond- 
ing Co.  V.  Pulver,  77  Neb.  211,  109  N. 
W.  156;  Baili's  v.  Cochran,  2  Johns. 
(N.  Y.)  417;  Sheridan  v.  Frank 
Spangler  Co.,  87  S.  C.  555,  70  S.  E. 
302;  Wilson  v.  Smith,  5  Yerg. 
(Tenn.)    379. 

57  Bell  V.  Chambers,  38  Ala.  660; 
Vaughan  v.  Smith,  58  Iowa,  553,  12 
N.  W.  604;  Beal  v.  Brandt,  7  La. 
583;  Foster  v.  Bullock,  12  Hun  (N. 
Y.),  200;  Bobilya  v.  Priddy,  68  Ohio 
St.  373,  67  N.  E.  736;  McFaddin  v. 
Sims,  43  Tex.  Civ.  App.  598,  97  S. 
W.  335;  Bush  V.  Barron,  78  Tex.  5, 
14  S.  W.  238 ;  Neill  v.  Cody,  26  Tex. 
286  (signature  by  mark) ;  Thompson 
V.  Haile,  12  Tex.  139. 
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does  not  require  the  signature  of  the  witness,  the  deposi- 
tion is  not  necessarily  to  be  rejected  on  account  of  the 
omission  of  the  signature.^^  Other  requisites  which  have 
been  prescribed  are,  that  the  certificate  should  show  the 
state  and  county  in  which  the  deposition  was  taken,^*  and 
contain  the  names  of  the  witnesses.^"  Statutes  sometimes 
require  the  certificate  to  set  forth  the  reason  for  taking 
the  deposition  and  the  form  of  the  oath,  and  whenever  these 
or  other  requirements  are  prescribed  in  the  statute,  there 
must  be  compliance.**  But  it  has  frequently  been  held 
that,  if  some  of  the  matters  usually  stated  in  the  certificate 
are  contained  in  the  caption,  so  that,  when  the  two  are 
taken  together,  the  court  can  see  that  the  statute  has  been 
complied  with,  it  is  sufficient.®^  Frequently  under  statutes 
irregularities  have  been  disregarded,  and  in  some  cases  the 
statutes  are  treated  as  directory.  The  certificate,  in  short, 
in  the  absence  of  what  the  statute  may  say  is  sufficient,  may 
well  set  out  the  history  of  the  taking  of  the  deposition,  so 
that  it  practically  contains,  with  the  caption  hereinafter 
dealt  with,  a  succinct  account  of  time  and  place  and  of  such 
facts  as  will  disclose  that  each  proper  step  to  insure  its  per- 
fection has  been  regularly  taken.  It  must,  however,  be 
borne  in  mind  that  we  are  now  speaking  of  the  certificate 
given  in  the  absence  of  statutory  particulars,  and  that  in 
some  jurisdictions  some  of  the  steps  herein  detailed  are 
not  required,  that  in  some  cases  they  are  not  necessary  and 
in  others  they  have  been  waived.    It  should  disclose  the 

B8  Mobley  v.  Hamit,  1  A.  K.  10  L.  R.  A.  515,  25  Pac.  187,  where 
Marsh.  (Ky.)  590;  Moulson  v.  Har-  the  form  of  an  oath  was  defective; 
grove,  1  Serg.  &  E.  (Pa.)  201;  Ede  Emberson  v.  MoKenna  (Tex.  App.), 
V.  Johnson,  15  Cal.  53,  where  the  16  S.  W.  419,  where  there  was  a  fail- 
instrument  was  an  affidavit;  Potomac  ure  to  show  that  deposition  was 
Bottling  Works  v.  Barber  &  Co.,  103  signed  and  sworn  to;  Brewer  v.  Bow- 
Md.   509,   63   Atl.   1068.  ersox,  92  Md.  567,  48  Atl.  1060. 

59  Payne   y.   Briggs,   8   Neb.   75.  *^  Borders  v..  Barber,  81  Mo.  636; 

Houston  By.   Co.  v.  Larkin,   64   Tex. 

60  Amick  T.   Holman,   71   Mo.   44o.       ^.^.   ^^^^^^  ^    ^^^^^^  ^  ^^    229; 

61  Patterson  v.  Wabash  Ry.  Co.,  5i  Missouri,  K.  &  T.  By.  Co.  v.  Denton, 
Mich.  91,  19  N.  W.  761 ;  Western  Un-  29  Tex.  Civ.  App.  284,  68  S.  W. 
ion  Tel.  Co.  v.  Collins,  45  Kan.  88,      336. 
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facts  and  terms  of  the  notice  or  the  notice  should  be 
annexed  to  it,  or  reasons  stated  for  its  absence.**  The  con- 
tents of  the  notice  have  already  been  dealt  with  in  consid- 
ering their  requisites  for  the  federal  courts  ;^*  and  we  refer 
to  them  now  with  regard  to  the  reference  the  certificate 
should  make.  Notice  to  take  depositions  should  state  the 
place,  the  day,  and  between  what  hours  of  the  day  deposi- 
tions will  be  taken,  and  that,  if  not  completed  on  that  day, 
the  taking  will  continue  at  the  same  place  and  between 
the  same  hours  from  day  to  day  until  completed;  and,  to 
authorize  the  reading  of  the  deposition,  it  must  appear 
from  the  return  of  the  officer  taking  them  that  they  were 
taken  in  pursuance  of  the  notice.  If,  for  any  reason, 
the  taking  is  adjourned  to  the  following  day,  the  cause  for 
the  adjournment  should  be  noted  by  the  officer  taking  the 
deposition.  The  authority  of  the  commissioner  to  take  the 
depositions  can  only  be  exercised  in  pursuance  of  the  notice 
served  by  the  plaintiff  upon  the  defendant  of  the  time  and 
place  of  their  taking,  and  any  unauthorized  adjournment 
would  be  a  departure  from  the  terms  of  the  notice,  and 
have  the  effect  of  ousting  the  jurisdiction  of  the  commis- 
sioner to  proceed  further  in  the  taking  of  depositions,  and 
his  authority  to  take  them  could  only  be  restored  by  the 
service  of  a  new  notice.^^  Where  the  adverse  party  fails 
to  appear  at  the  taking  of  the  depositions,  and  continuances 
thereof  are  had,  the  record  should  show  what  was  done  on 
each  day  and  the  cause  for  continuance  or  adjournment. 
And  it  is  for  the  court  on  review  to  determine  whether  the 
cause  assigned  was  sufficient  or  insufficient  in  that  behalf."® 
Where  the  services  of  an  interpreter  are  called  into  requi- 

63  Unis     V.     Charlton,     12     Gratt.  6*  §   640  et  seq.,  ante.     See,  also, 

(Va.)   484;   Gittings  v.  Ball,  1  Har.  §§   661-664. 

&  J.  (Md.)  14,  2  Am.  Dec.  502;  65  Blajid,  J.,  in  Ex  parte  Green, 
Smelser  v.  Williams,  4  Bob.  (La.)  126  Mo.  App.  309,  103  S.  W.  503. 
152;  Hormer  v.  Brainerd,  15  Me.  54;  66  Nortoni,  J.,  in  Ex  parte  Green, 
Chase  v.  Garretson  (N.  J.)  22  Atl.  supra.  In  Bowman  v.  Branson,  111 
787;  Dinsraore  v.  Maroney,  Fed.  Cas.  Mo.  343,  19  S.  W.  634,  it  was  ad- 
No.  3920,  4  Blatchf.  416;  4  Wkly.  judged  that  the  commissioner's  return 
Law  Gaz.  283.  should    show    affirmatively    the    depo- 
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sition,  the  certificate  should  disclose  it  and  the  fact  of  his 
being  sworn.^'^  There  is  no  necessity  for  the  statutory  cer- 
tificate to  be  appended  to  the  deposition  of  each  witness, 
when  two  or  more  give  their  depositions  for  the  same 
party  at  the  same  time  and  before  the  same  officer;  one 
certificate,  in  due  form,  to  all  such  depositions,  when  se- 
curely attached  together,  is  sufficient.^*  Wliile  the  courts 
appear  to  be  willing  to  extend  a  certain  amount  of  grace 
to  certificates  which  substantially  comply  with  the  law, 
they  are  nevertheless  constrained  to  require  the  perform- 
ance of  all  the  statutory  requirements,  if  only  for  the 
reason  that  the  use  of  depositions  is  in  derogation  of  the 
common  law.  In  Utah,  the  language  of  the  statute  is 
general,  and  only  in  terms  requires  the  commissioner  to 
administer  an  oath  to  the  witness,  and  "take  his  deposi- 
tion," and  to  certify  the  same  to  the  court.®®  It  is  there 
held  that  a  reasonable  construction  of  the  statute  would 
seem  to  require  the  administration  of  an  oath  substantially 
as  above  to  the  witness  before  his  examination  or  reduction 
thereof  to  writing,  and  tha,t  the  deposition  should  be  read 
over  to  the  witness  before  signing,  or,  at  least,  opportunity 
afforded  him  for  the  correction  of  his  testimony,  if  de- 
sired.'^"  As  a  general  rale,  the  certificate  should  state 
that  the  deposition  was  read  to  the  witness  before  sign- 
ing.'^^  It  is  imperative  that  the  certificate  of  the  officer 
should  prove  the  essentials  in  the  taking  of  the  deposition. 
The  certificate  is  an  official  document,  and  ought  to  be  in 

sitions   were   not   completed,   and   for  264,  15  Am.  Dec.  676;  St.  Louis  etc. 

that  reason  the  adjournment  was  had,  E.  Co.  v.  Kennedy.  (Tex.  Civ.  App.), 

in   order   to   validate  the   proceeding,  96   S.  W.   653. 

subsequent   to   adjournment,    the   op-  69  2  Comp.    Laws,    §    3946.     Else- 

posite    party    not   appearing.  where    in    the    statute    tie    form    of 

8T  Amory     v.     Fellowes,     5     Mass.  oaths  in  actions  is  prescribed,  requir- 

219;  United  States  v.  Fifty  Boxes  of  ing  a  witness  to  swear  that  his  evi- 

Lace,   92   Fed.   601.  dence  "shall  be  the  truth,  the  whole 

«8  Pralus  T.  Pacific  etc.  M.  Co.,  35  truth,  and  nothing  but  the  truth." 

Cal.    30,    12    Morr.    Min.    Kep.    478.  „^  „      ^ 

,       T^            T.        J.    lA    Tiir-  ^^  Homberger     </.     A  exander,     1 1 

See,   also,  Day  v.   Eaguet,   14   Minn.  „    ,„„„,„„                      uc  ,     ji 

o,o      ,«■                X.  1           IK    T>       .;i  Utah,  363,  40  Pac.  260. 

273;    Morss    v.    Palmer,    15    Pa.    51;  '         ' 

Pingry    v.   Washburn,    1   Aik.    (Vt.)  »i  Weeks,  Dep.,   §   328. 
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such  form  as  to  exclude  doubt.  The  manner  of  executing 
the  commission  ought  not  to  be  left  to  inference,  but  should 
be  plainly  and  explicitly  stated.''^ 

§  695  (714).  The  caption. — The  caption  is  the  heading 
of  the  deposition  in  which  the  officer  generally  states  the 
time  and  place  of  taking  the  deposition,  and  the  authority 
by  which  it  is  taken,  as  well  as  the  names  of  the  parties 
and  the  witnesses  sworn.''^  Although  the  statutes  and 
rules  of  court  frequently  prescribe  the  requisites  of  the 
certificate  to  be  attached  to  the  deposition,  this  is  not 
usual  in  respect  to  the  cap"tion,  hence  irregularities  in 
respect  to  this  part  of  the  deposition  are  less  likely  to  be 
fatal.  If  the  certificate  states  the  facts  showing  that  the 
statute  has  been  substantially  complied  with,  and  contains 
those  recitals  usually  contained  in  the  caption,  the  deposi- 
tion should  be  admitted,  however  defective  the  caption  may 
be.''*  In  a  Vermont  case,  it  was  shown  that  the  certificate 
and  caption  of  the  deposition  were  not  in  strict  conformity 
to  the  form  prescribed  by  statute,  as  that  contemplated  sep- 
arate signatures  by  the  commissioner;  one  to  the  jurat  or 
certificate  and  the  other  to  the  caption.  In  the  case  re- 
ferred to,  the  certificate  and  the  caption  were  drawn 
together,  and  formed  a  connected  statement  of  facts.  The 
court  held  that,  when  the  commissioner  affixed  his  official 
signature  to  that  statement,  he  as  fully  certified  to  the 
truth  of  all  the  facts  required  in  the  certificate  and  caption 
as  if  they  had  been  separately  drawn,  and  his  signature 
had  been  placed  to  each.  The  fact  that  the  proper  oath 
was  administered  to  the  witness,  and  that  those  facts 
existed  which  authorized  the  taking  of  the  deposition,  were 
as  fully  certified  by  the  commissioner,  and  were  made  to 

T2  Weeks,  Dep.,   §   328.     See,   also,  73  Proff.  Not.,  2d  ed.,  §  76;  Weeks, 

Stonebreaker    v.   Short,   8    Pa.     157;  Dep.,   §   323. 

Davis  V.  Allen,  14  Pick.  (Mass.)  313;  ,,  ^^^^^^^  ^   ^           ^              gg 

Crosby    V     Se^boarc    etc.    By.,    81    S.  ^            ^.                  ^^  Ala..  294;   Free- 

C.    24,   61     S.    E.     1064;     Boyk:n     v.  ^^^^^  ^,    ^            ;^  ^^^  ^^^     ^^^^  ^^ 

Smith,     65     Ala.     294;      Thomas     v.  j^^^        17  N    H    343 

Wheeler,  47  Mo.  363.  6  ,            .      .         . 
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appear  with  as  much  certainty,  as  if  a  separate  and  dis- 
tinct caption  and  certificate  had  been  drawn,  and  each  had 
the  signature  of  the  commissioner.  The  objections  were 
properly  overruledJ^  The  mere  want  of  a  caption  to 
depositions  does  not  invalidate  them  if  the  notice  under 
which  they  were  taken  and  the  certificate  of  the  notary  as 
to  their  taking  supply  all  that  a  caption  usually  contains.'^" 
If,  however,  the  statute,  under  which  the  deposition  is 
taken  prescribes  what  the  caption  shall  contain,  it  must  be 
substantially  complied  with.^''  Mere  mistakes  in  the  cap- 
tion as  to  the  names  of  the  parties  or  witnesses,  or  in 
other  respects,  which  work  no  prejudice  to  the  rights  of  the 
party  objecting,  are  generally  disregarded.''*  But  where 
a  deposition  is  objected  to  on  the  grounds  used  in  an  Okla- 
homa case,''*  "First,  the  paper  does  not  show  that  the  wit- 
ness was  sworn ;  second,  it  contained  no  caption  and  does 


75  Hauxhurst  v.  Hovey,  26  Vt.  544. 
In  Shed  v.  Leslie,  22  Vt.  498,  the 
deposition  was  rejected,  as  the  certifi- 
cate and  caption  were  separately 
drawn,  and  required  distinct  and 
separate  signatures  of  the  magistrate, 
in  order  that  the  facts  stated  in  each 
should  be  certified  by  him.  When  the 
magistrate  certified  the  facts  stated 
in  the  caption,  leaving  the  blank  un- 
filled for  the  certificate,  there  was 
wanting  on  th«  face  of  the  deposition 
evidence  that  the  oath  was  adminis- 
tered by  the  magistrate  to  the  de- 
ponent. For  that  reason  the  deposi- 
tion  was   rejected. 

76  Krohn  etc.  Co.  v.  Sohn,  68  W. 
Va.  687,  70  S.  E.  699.  That  case 
also  approves  the  ruling  in  Hanley  v. 
West  Virginia  etc.  E.  Co.,  59  W.  Va. 
420,  53  S.  E.  625,  that  the  absence 
of  an  official  seal  to  the  notary's  cer- 
tificate is  not  fatal. 

77  People  V.  Marine,  54  Cal.  575; 
Greene  County  v.  Bledsoe,  12  III.  267 ; 
Connolley's  Succession,  6  La.  Ann. 
479;  Welles  v.  Fish,  3  Pick.   (Mass.) 


74;  Eaton  v.  Peck,  26  Mich.  57? 
Currier  v.  Boston  etc.  E.  Co.,  31 
N.  H.  209;  Street  v.  Andrews,  115. 
N.  C.  417,  20  8.  E.  450;  Houston  etc. 
E.  Co.  v.  Larkin,  64  Tex.  454;  Nye 
V.  Spalding,  II  Vt.  501.  In  Plour- 
noy  V.  First  Nat.  Bank,  79  Ga.  810,. 
2  S.  E.  547,  it  is  held  that  the  stat- 
•ute  (Code,  §  3888)  does  not  require- 
either  caption  or  preamble.  In  a 
very  useful  opinion  Bleckley,  C.  J.,, 
has  discussed  the  va.rious  require- 
ments of  depositions,  and  while,  he 
says,  it  is  usual  to  have  something - 
of  the  sort  prefixed  to  answers,  cap- 
tion and  preamble  are  not  among  the- 
essentials  of  execution. 

78  Haywood  Eubber  Co.  v.  Dunek-- 
lee,  30  Vt.  29;  Field  v.  Tenny,  47 
N.  H.  513;  Spaulding  v.  Eobbins,  42: 
Vt.  90;  Kidder  v.  Blaisdell,  45  Me. 
461;  Cook  v.  Carroll  Land  &  Cattle 
Co.  (Tex.  Civ.  App.),  39  S.  W.  1006. 
Amendment  allowed:  Gallagher  v.. 
Cotton,  74  N.  H.  1,  64  Atl.  583. 

79  Lowrance  v.  Eichardsou,  23  Okl._ 
343,  100  Pac.  529. 
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not  show  the  time  or  place  or  before  what  officer  it  was 
taken;  third,  it  does  not  show  that  it  was  taken  before  an 
officer  authorized  by  law  to  take  depositions ;  fourth,  it  does 
not  contain  the  certificate  of  the  officer  before  whom  it 
was  taken,  as  required  by  law;  fifth,  the  said  paper  was 
only  a  written  statement,  is  not  sworn  to,  and  is  not  in 
any  respect  a  deposition  within  the  meaning  of  the  law, ' '  it 
was  held  rightly  suppressed. 

§  696  (715).  Adjournments. — Commissioners  or  other 
officers  authorized  to  take  depositions  must  observe  the 
directions  of  the  commission  and  the  statute  or  rules  of 
court.  Hence,  they  have  not  the  authority  to  postpone  or 
continue  the  taking  of  the  deposition  to  another  time  or 
place,  in  a  manner  not  warranted  by  the  notice  or  commis- 
sion.®" Thus,  where  the  person  on  whom  the  notice  had 
been  served  was  present  with  his  attorney  at  the  time  and 
place,  and  waited  until  notified  by  the  officer  that  the  time 
had  expired,  and  then  discharged  his  attorney,  it  was  held 
that  the  deposition  was  inadmissible,  although  the  officer 
had  adjourned  the  proceeding  to  a  later  hour  pursuant  to 
a  telegram  from  the  other  party  of  which  notice  was 
given.  ^^  As  a  rule,  the  statute  requires  of  the  party  pro- 
posing to. take  depositions  to  give  notice  to  the  opposite 
party  of  ' '  the  day,  the  hour  and  place  of  taking  the  same ' ' ; 
and  that  the  magistrate  shall,  with  the  certificate  of  the 
taking  of  the  depositions,  certify  the  time  and  place  of  the 

80  Beach  v.  Workman,  20  N.  H.  than  the  day  named  in  the  citation, 
379;  Johnson  v.  Perry,  54  Vt.  459;  it  stood  the  same  as  if  taken  without 
Bowman  v.  Branson,  111  Mo.  343,  19  notice,  unless  a  legal  continuance  is 
S.  W.  634;  Buddicum  v.  Kirk,  3  to  be  presumed.  But  no  presump- 
Craneh,  293,  2  L.  Ed.  444;  Bauer  v.  tions  are  made  in  favor  of  the  regu- 
State,  144  Cal.  740,  78  Pac.  280;  larity  of  the  proceedings  resulting  in 
Dawson  v.  Dawson,  26  Neb.  716,  42  the  taking  of  deposition ,  further  than 
N.  W.   744.  what   appears   in  the   caption.     It   is 

81  Hennessy  v.  Stewart,  31  Vt.  486.  only  by  force  of  the  provisions  of 
In  Johnson  v.  Perry,  54  Vt.  459,  in  the  statute  that  depositions  are  ad- 
holding  that  a  deposition  had  been  missible  in  evidence,  and  then  only 
properly  excluded,  the  court  said  that  when  taken  in  compliance  with  those 
having   been   taken   on   a   day    other  provisions. 
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proceedings.  The  object  in  requiring  sucli  notice  to  be 
given  very  plainly  is  to  enable  the  adverse  party  to  attend ; 
and  if,  having  repaired  to  the  place  indicated  in  the  notice, 
the  party  taking  the  testimony  were  permitted  to  adjourn 
forthwith  to  another  place,  it  is  quite  obvious  that  it  would 
be  in  his  power  wholly  to  defeat  that  object.  He  has  the 
power  of  selecting  the  place,  and  should  avail  himself  of 
it,  so  far  as  to  make  choice  of  one  suited  to  his  occasion, 
and  where  he  can  carry  into  effect  his  lawful  purposes.*^ 
The  notice  often  contains  a  clause  to  the  effect  that  the 
taking  of  the  deposition  is  to  he  continued  from  day  to 
day  until  completed.  It  is  clear  that,  in  such  case,  the 
notice  is  sufficient  to  warrant  the  continuance  from  day 
to  day  until  the  witnesses  have  finished  their  testimony.^' 
But  such  a  notice  or  commission  does  not  usually  author- 
ize a  continuance  for  a  longer  period  than  the  succeeding 
day.^*  Where,  however,  the  succeeding  day  falls  on  a  legal 
holiday  or  on  Sunday,  an  adjournment  to  the  first  business 
day  is  no  ground  for  suppressing  the  deposition.*^  It  was 
held  in  an  early  Missouri  case  that  a  notice  to  take  depo- 
sitions on  the  22d  of  the  month  did  not  authorize  the  tak- 
ing of  them  by  adjournment  from  day  to  day  on  the  26th 
of  the  month,  without  having  commenced  the  taking  on  the 
22d,  otherwise  it  would  be  almost  impossible,  in  the  nature 
of  things,  for  parties  interested  in  the  cross-examination 
to  know  when  or  before  whom  to  attend.  "The  deposi- 
tions might  as  well  be  taker  four  months  as  four  days  after 
the  time  appointed.  The  dedimus  and  notice  did  not  war- 
rant the  proceeding,  and  the  depositions  were  incompetent 

82  Beach  v.  Workman,  supra.  241;  Harding  v.  Merrick,  3  Ala.  60; 

83  Stainbrook  v.  Drawyer,  25  Kan.  Parker  v.  Hayes,  23  N.  J.  Eq.  186. 
383;  Finlay  v.  Humble,  2  A.  K.  An  adjournment  from  Saturday  till 
-Marsh.  (Ky.)  569;  Cross  v.  Cross,  19  Monday  following  has  been  held  ad- 
Ky.  Law  Kep.  650,  41  S.  W.  272;  missible:  Stainbrook  v.  Drawyer,  25 
Ulmer  v.  Austill,  9  Port.  (Ala.)   157;  Kan.  383. 

Paffker  v.  Hayes,  23  N.  J.  Eq.  186 ;  85  Leach  v.  Leach,  46  Kan.  724,  27 

Kelly    V.    Martin,    53    Kan.    380,    36  Pae.   131,  where  an  adjournment  was 

Pac.   705.  taken  over  Sunday  and  Washington's 

84  Eaymond   v.    Williams,    21    Ind.  birthday. 

Evideace  IT — 14 
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to  be  read  in  evidence  on  the  trial."*®  But  the  obligation 
to  commence  on  the  day  stated  in  the  notice  may  be  dis- 
charged by  an  acquiescence  of  the  opposite  party.  If  he  is 
present,  for  instance,  when  the  adjournment  is  made  and 
offers  no  objection,  he  will  be  held  to  have  waived  the  right 
to  object  at  a  later  stage,  or  if  he  has  appeared  at  the  ad- 
journed day  without  objecting.*''  It  has  been  held  by  no 
less  an  authority  than  Cooley,  C.  J.,  that  under  certain 
circumstances  the  officer  is  justified  in  postponing  the  tak- 
ing of  a  deposition  beyond  a  succeeding  day.  The  learned 
chief  justice  held  that  the  commissioner's  adjourning  ex- 
amination of  witnesses  to  another  town  from  that  fixed  in 
the  notice,  without  the  consent  of  the  parties,  is  of  ques- 
tionable propriety,  and  ought  not  to  be  encouraged;  but 
where  a  party  did  not  attend  at  the  time  and  place  des- 
ignated, and  the  commissioner,  owing  to  the  absence  of  a 
witness,  adjourned  the  examination  to  another  day  and  at 
another  place  within  the  county,  and  on  such  adjourned 
day  proceeded  to  take  the  testimony  if  such  party  has  in 
any  way  been  injured  by  the  adjournment,  his  remedy  is 
to  apply  to  the  court,  on  proper  showing,  to  suppress  the 
deposition.**  Although  the  notice  or  commission  only 
mentions  a  certain  date,  if  it  is  inconvenient  to  finish  the 
testimony  on  that  date,  it  is  proper  to  continue  to  the  suc- 
ceeding day.**     If  a  deposition  is  taken  on  a  day  other 

8«  Pox  V.  Carlisle,  3  Mo.  197,  fol-  25  Pac.  558;  Eead  v.  Patterson,  11 
lowed  in  In  the  Matter  of  Green,  86  Lea  (Tenn.),  430;  Ulmer  v.  Austill, 
Mo.  App.  216.  Depositions  may  Be  9  Port.  (Ala.)  157.  See,  also,  Bran- 
taken  on  a  public  holiday:  Stewart  y.  don  v.  Mullenix,  11  Heisk.  (Tenn.) 
Brown,  112  Mo.  171,  20  S.  W.  ioJ.  446.     Whenever     a     continuance      is 

87  Lingenfelser  v.  Simon,  49  Ind.  made,  it  should  appear  in  the  pro- 
82;  Missouri  etc.  R.  Co.  v.  Williams,  ceedings  that  it  was  for  sufficient 
43  Tex.  Civ.  App.  549,  96  S.  W.  1087.  cause:   Kisskadden  v.   Grant,   1   Kan. 

88  Wixom  V.  Stephens,  17  Mic)i.  328.  A  deposition  was  properly  sup- 
518,  97  Am.  Dec.  205,  where  the  wit-  pressed  because  it  did  not  appear 
ness  did  not  appear,  the  commissioner  from  the  record  to  have  been  con- 
waited  two  hours  and  then  adjourned  tinned  for  cause:  Bowman  v.  Bran- 
the  examination  to  another  day  and  son,  111  Mo.  343,  19  S.  W.  634. 
place   in   the  same   county.  Where,   however,   the  commission    au- 

89  Babb   v.   Aldrich,   45   Kan.  218,      thorizes  the  adjournment  and   names 
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ihan  that  stated  in  the  notice  or  citation,  and  no  legal  con- 
tinuance appears  to  have  been  made,  it  should  not  be  re- 
ceived.®" But  in  addition  to  the  notice  of  the  date  when 
the  deposition  is  to  be  taken  being  specific,  the  requirement 
is  equally  imperative  that  the  day  to  which  it  is  adjourned 
shall  be  specific,  and  if  this  is  not  disclosed,  or  if  the  record 
shows  that  the  date  has  been  omitted,  the  defect  is  fatal."^ 
So  long  as  the  notice  of  adjournment  reaches  the  opposite 
party,  it  appears  to  make  no  difference  whether  it  is  writ- 
ten or  verbal.'^"  But  where  the  proceedings  had  lapsed 
for  want  of  attendance,  a  verbal  notice  was  held  not  suffi- 
cient to  resuscitate  them.®*     Where  a  party  had  been  duly 


the  number  of  days,  there  is  no  neces- 
sity for  any  reason  appearing.  This 
whole  subject  is  admirably  dealt  with 
in  Glover  v.  Millings,  2  Stew.  &  P. 
(Ala.)  28.  See,  also,  the  late  cases: 
Ex  parte  Alexander,  163  Mo.  App. 
.615,  147  S.  W.  521;  State  v.  Rood 
(Mo.   App.),  147   S.  W.   526. 

90  Bennett  v.  Bennett,  37  W.  Va. 
396,  39  Am.  St.  Rep.  47,  16  S.  E. 
638. 

91  Hunter  v.  Fulcher,  5  Band.  (Va.) 
126,  16  Am.  Dee.  738;  Bennett  v. 
Bennett,  37  W.  Va.  396,  38  Am.  St. 
Eep.  47,  16  S.  E.  638,  where  the  rec- 
ord showed  an  adjournment  from 
19th  "March  until  the  15th— A.  D. 
1890,"  no  date  being  fixed  and  the 
depositions  not  taken  until  May,  the 
adverse  party  not  appearing:  See, 
also,  Dorrance  v.  Hitchinson,  22  Me. 
357;  Lowd  v.  Bowers,  64  N.  H.  1,  3 
Atl.  431;  Hamilton  v.  Menor,  2 
Sergi  &  E.  (Pa.)  70;  Pindar  v.  Bar- 
low,  31   Vt.   529. 

92  Edgell  V.  Bennett,  4  Vt.  405. 

93  Hennessy  v.  Stewart,  31  Vt.  486. 
In  this  case  a  deposition  was  to 
be  taken  at  1  P.  M.  at  a  specified 
place.  At  the  time  and  place  named, 
the  plaiiltiff  appeared  with  his  attor- 
ney to  attend  the  taking  of  the  depo- 


sition; the  magistrate  was  present, 
but  no  person  appeared  on  the  part 
of  the  defendant.  After  waiting  un- 
til 3  o'clock  the  plaintiff  again  went 
to  the  place,  when  he  was  informed 
by  the  magistrate  that  the  time  for 
taking  the  deposition  had  expired, 
and  the  magistrate  gave  him  a  writ- 
ing to  that  effect.  He  then  paid  and 
discharged  his  attorney,  and  left. 
The  attorney  of  the  defendant,  who 
was  then  on  his  way,  was  delayed, 
and  he  telegraphed  to  the  magistrate 
to  continue  the  taking  of  the  deposi- 
tion until  5  o'clock  P.  M.,  but  the 
telegram  was  not  received  by  the 
magistrate  until  after  3  o'clock,  and 
after  he  had  informed  the  plaintiff 
that  the  proceeding  was  at  an  end, 
and  that  at  that  time  there  had  not 
been  any  continuance  of  the  time  of 
taking  the  testimony.  When  the 
plaintiff  afterward  met  the  attorney 
for  the  defendant,  who  told  him  that 
the  proceeding  was  adjourned  until  5 
o'clock,  he  supposed  he  knew  that  the 
statement  was  not  correct,  and  dis- 
regarded it.  The  court  added:  "We 
think  he  was  justified  in  so  doing,, 
for  it  seems  to  be  apparent  that  at 
the  time  there  had  not  been  any  ad- 
journment  of    the    proceeding:     Th& 
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notified  of  the  time  and  place,  but  did  not  attend,  it  was 
held  admissible  to  adjourn  the  taking  of  the  deposition  to 
the  house  of  the  witness  on  account  of  his  sioloiess,  without 
further  notice."^  An  examination  of  these  cases  will  dis- 
close that  in  every  one  the  courts  have  only  insisted  upon 
a  proper  reasonable  notice  of  the  adjournment  being  given; 
and  alleged  notices  which  are  discovered  to  have  been  given 
in  a  loose  and  careless  way,  without  the  precaution  of  see- 
ing that  they  reached  the  person  who  ought  to  have  been 
notified,  are  discouraged.  The  law  calls  for  such  a  simple 
process,  that  there  is  small  excuse  for  any  haphazard  per- 
formance of  the  duty  of  seeing  that  a  reasonable  notice 
reaches  the  party  interested. 

§  697  (716).  Presence  of  party  when  deposition  is  taken 
on  commission. — Where  depositions  are  taken  on  commis- 
sion, upon  interrogatories  settled  in  advance,  there  is  no 
necessity  for  the  presence  of  the  parties  or  attorneys.  In- 
deed, their  presence  is  an  impropriety  which,  by  the  rules 
of  some  courts  is  forbidden.  This  is  upon  the  theory  that 
the  witness  who  is  to  be  examined  upon  a  commission 
ought  to  answer  the  interrogatories  and  cross-interroga- 
tories in  the  absence  of  those  whose  interest  may  be 
promoted  by  distorting  his  testimony.^^  According  to  this 
view,  the  deposition  will  be  excluded  if  a  party  who  has 
taken  out  a  commission  to  examine  a  witness  on  interroga- 
tories is  present  at  its  execution,  unless  something  in  the 
nature  of  a  waiver  is  shown  ;^''  and  on  the  same  view,  it 

entry  of  an  adjournment  was  subse-  95  Sayles  v.    Stewart,    5    Wis.     8. 

quently    made,   as   appears    from  the  See,  also,  Walker  v.  Barron,  4  Minn, 

report.     This  notice  did  not  emanate  253;  HoUister  v.  Hollister,  6  Pa.,  449; 

from  the  justice,  and,  we  think,  can-  Carpenter  v.   State,  58   Ark.   233,   24 

not   be   regarded   as   a   notice   of   an  S.   W.   247. 

adjournment,  that  the  party  was  ua-  »6  Holmes  v.  Dobbins,  19  Ga.  630; 

der  any  legal  obligation  to  regard,  or  Beverly    v.    Burke,    14    Ga.    70.     In 

as  an  original  notice  to  take  the  depo-  Iowa   the    statute    provides     that,    in 

sition  at  5  o'clock."  such    cases,    neither   party    shall    be 

94  Lowd  V.  Bowers,  64  N.  H.  1,  3  present,  unless  both  are;  and  the  cer- 

Atl.   431.  tifieate  is   required  to   state  whether 
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has  been  held  immaterial  that  the  commissioner  did  not 
take  the  testimony  at  the  place  named  in  the  notice  and 
commission  when  the  other  party  did  not  appear.^''  On 
the  other  hand,  it  is  just  as  clearly  held  that  when  no  such 
disability  is  created,  the  presence  of  the  party  does  not 
constitute  ground  for  suppression  of  the  deposition.^^  In 
Kansas  it  has  been  held  that  the  party  adverse  to  the  one 
taking  depositions  has  the  right,  if  he  chooses,  to  be  per- 
sonally present  at  the  taking  of  any  deposition  pursuant  to 
a  notice  as  provided  by  their  code."*  In  an  old  New 
Hampshire  case,^""  Chief  Justice  Parker  said  that  he  would 
permit  the  parties  and  counsel  to  be  present  at  the  examin- 
ation, and  to  put  interrogatories  in  writing,  through  the 
commissioner,  in  aid  of  the  interrogatories  filed  in  the 
cause,  for  the  purpose  of  drawing  out  whatever  knowledge 
the  witness  might  have  on  the  subjects  embraced  in  the  inter- 
rogatories filed;  but  in  no  case  to  address  the  witness,  or 
make  any  suggestion  to  him,  or  to  the  commissioner,  or  in 
any  other  way  to  interfere  with  the  examination. 

§  698  (717).  Retaking  depositions. — It  was  a  familiar 
rule  in  the  old  chancery  practice  that,  after  the  publication 
of  the  testimony,  no  new  testimony  should  be  taken,  and  no 
witness  should  be  re-examined,  except  upon  a  clear  showing 
that  the  interests  of  justice  demanded  it.     The  rule  rested 

either   party  is  present:    Iowa    Ann.  where  the  testimony  was  taken  at  52 

Code,   1897,   §   4704;    Turner  v.  Har-  Wall  St.,  New  York,  while  the  place 

din,    80    Iowa,    691,    45    N.   W.    758.  named  in  the  commission  was  the  cot- 

See,  also,  Nutter  v.  Eicketts,  6  Iowa,  ner  of  Nassau  and  Cedar  streets. 

92.     The  contrary  view  has  been  held  ^^  In  re  Arrowsmith,  206  111.  352, 


in  some  cases  where  it  did  not  ap 
pear  that  the  witness  had  been  in- 
fluenced by  such  presence:  Otis 
Clark,  2  Miles  (Pa.),  272;  Nutter  v, 
Ricketts,  6  Iowa,  92;  Southern  Pac. 
Co.  V.  Wilson,  10  Ariz.  162,  85  Pac, 
401;  Houston,  T.  C.  R.  Co.  v.  Mc- 
Kenzie    (Tex.   Civ.   App.),   41   S.   W, 


69  N.  E.  77;  Farrow  v.  Common- 
wealth Ins.  Co.,  18  Pick.  (Mass.)  53. 
29  Am.  Dec.  564;  Union  Bank  v.  Tor- 
rey,  5  Duer  (N.  Y.),  626;  Houston  v. 
MoKenzie  (Tex.  Civ.  App.),  41  S, 
W.  831. 

OS  Evans   v.   Rothschild,     54    Kan. 
747,  39  Pac.  701;   Kan.  Code,  §  352, 


831.  100  Marston  v.  Brackett,   9   N.   H. 

B7  Sayles   v.    Stewart,     5     Wis.     8,      336. 
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upon  the  view  that  it  was  a  dangerous  proceeding  to  per- 
mit parties  to  make  out  evidence  by  piecemeal,  and  to  make 
up  the  deficiencies  of  original  depositions  by  other  evi- 
dence.^ Although  in  modern  practice  the  courts  have  by 
no  means  lost  sight  of  the  reason  for  the  old  rule,  much 
greater  latitude  is  allowed  than  formerly;  and  there  is  no 
■doubt  of  the  power  of  the  court  to  allow  the  deposition  of 
a  witness  to  be  retaken,  just  as  it  existed  to  order  it  taken 
in  the  first  instance,  and  when  the  interests  of  justice  re- 
quired such  a  course.^  Accordingly,  orders  have  been 
made  when  newly  discovered  evidence  seems  to  have  been 
omitted,  or  where  there  has  been  such  mistake  that  the  in- 
terests of  justice  require  a  second  examination.^  The  il- 
lustrations are  numerous  of  what  the  courts  consider  suffi- 
cient cause.  It  may  be  stated  generally  that  on  a  showing 
of  errors,  inadvertently  made  either  in  the  forms  or  the 
method  of  executing  the  commission,  omissions  from  evi- 
dence or  from  the  fact  of  amendment  to  the  pleadings  or 
that  the  previous  deposition  has  been  suppressed,  the  courts 
do  not  hesitate  to  make  an  order  for  the  retaking  of  the 
deposition.*     The  court  on  such  application  may  impose 

1  Whitelocke  v.  Baker,  13  Ves.  311,  33  8.  E.  765;  Pennsylvania  Sugar 
33  Eng.  Keprint,  385;  The  Euby,  5  Rfg.  Co.  v.  American  Sugar  Kfg.  Co., 
Mason    (U.   S.),   451,   Fed.    Gas.   No.       171  Fed.  579. 

12,103.  3  Thus    the    court   may    order    the 

2  Milton  T.  Rowland,  11  Ala.  732;  deposition  to  be  taken  again  if  inter- 
Gibbs  V.  Gibbs,  6  Colo.  App.  368,  40  rogatories  have  not  been  fidly  an- 
Pac.  781 ;  Heard  v.  McKee,  26  Ga.  swered,  and  the  deposition  is  objected 
332;  Hughes  v.  Humphreys,  102  111.  to  for  that  reason:  Davis  v.  Moody, 
App.  194;  Davis  v.  Davis,  119  Ind.  13  Ga.  188;  if  the  deposition  has 
oil,  21  N.  E.  1112;  Todd  v.  Wick-  been  suppressed:  Arundel  v.  Pitt, 
liflfe,  12  B.  Mon.  (Ky.)  289;  Barnum  Ambler,  585,  27  Eng.  Reprint,  380; 
V.  Barnum,  42  Md.  251;  Peyoke  v.  Sanford  v.  Paul,  3  Brown  Ch.  370; 
Shinn,  6S  Neb.  343,  94  N.  W.  135;  In  re  Thomas,  35  Fed.  822;  or  lost: 
Hallock  V.   Smith,   4  Johns.   Ch.    (TST.  Weeks,  Dep.,   §   526. 

Y.)   649;  McNew  v.  Rogers,  1  Tenn.  *  People  v.  Lindquist,   84  Cal.   23, 

Cas.   17;   Western   Union   Tel.   Co.   v.  24  Pac.  153;  Parker  v.  Chambers,  24 

Douglass    (Tex.    Civ.    App.),    124    S.  Ga.  518;  Davis  v.  Moody,  13  Ga.  188; 

W.   488;    Carter  v.  Edmonds,  80  Va.  Zink  v.  Wells,  72  111.  App.  605;  AUi- 

58;    Donaldson     v.    Winningham,     62  son    v.   Allison,    7    Dana    (Ky.),    90; 

Wash.  212,   113  Pac.  285;   MoKell  v.  Lee  v.  Lee,  1  La.  Ann.  318;  Copeland 

Collins  Colliery  Co.,  46  W.  Va.   625,  v.    Mears,    2    Smedes    &    M.    (Miss.) 
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terms  on  the  party  in  fanlt.  Thus  where  an  application 
was  made  upon  the  ground  of  a  party  being  absent  from 
the  examination  through  a  misunderstanding,  the  motion 
was  granted  and  the  deposition  ordered  returned  for  the 
purpose  of  permitting  the  cross-examination  and  redirect 
examination  of  the  witness,  provided  the  applicant  paid 
the  charges  of  the  notary  and  the  stenographer  and  fifty 
dollars  counsel  fees  for  the  examination.^  While  it  is  the 
general  practice  to  obtain  the  leave  of  court,  and  while 
such  leave  has  frequently  been  held  necessary,^  yet  there 
is  authority  for  the  view  that  the  deposition  may  be  re- 
taken, in  such  case,  without  leave.''  In  Illinois  it  is  held 
to  be  unnecessary.  Breese,  J.,  said:  "It  is  not  true  a 
party  has  to  apply  for  leave  to  the  court  to  retake  a  dep- 
osition. The  statute  does  not  require  it,  nor  is  such  the 
practice.  A  dedimus  potestatem  issues  by  the  clerk,  with- 
out any  application  to  the  court,  and  a  party  might,  if  he 


519;  Smith  v.  Star  Co.,  132  App.  Div. 
916,  116  N.  Y.  Supp.  730;  Kingston 
V.  Tapin,  1  Johns.  Ch.  (N.  Y.)  368; 
Euckert  v.  Bursley,  51  N.  Y.  App. 
Div.  377,  64  N.  Y.  Supp.  622 ;  August 
V.  Fourth  Nat.  Bank,  56  Hun,  *642, 
9  N.  Y.  Supp.  270;  Fisher  v.  Dale, 
17  Johns.  (N.  Y.)  343;  Nichol  v. 
Columbian  Ins.  Co.,  1  Gaines  (N. 
Y.),  345;  Graham  v.  Carleton,  56 
Hun,  *642,  9  N.  Y.  Supp.  392;  Vin- 
cent V.  Conklin,  1  E.  D.  Smith  (N. 
Y.),  203;  Brown  v.  Bulkley,  14  N. 
J.  Eq.  294;  Young  v.  Young  (Tenn. 
Ch.),  64  S.  W.  319;  Boone  v.  Miller, 
73  Tex.  557,  11  S.  W.  551;  Wallace 
\.  Byers,  14  Tex.  Civ.  App.  574,  38 
S.  W.  228;  FoUett  v.  Murray,  17  Vt. 
530;  Carter  v.  Edmonds,  80  Va.  58; 
Vance  v.  Snyder,  6  W.  Va.  24;  In  re 
Thomas,  35  Fed.  822;  Wood  v.  Mann, 
30  Fed.  Gas.  No.  17,953,  2  Sum.  316; 
Darling  v.  Staniford,  Dick.  358,  21 
Eng.  Reprint,  308;  BoUen  v.  Milla- 
dew,  10  Com.  B.  898,  20  L.  J.  C.  P. 
172,  70  Eng.  Com.  L.  898;  Gasson  v. 


Wordsworth,  Amb.  108,  27  Eng.  Re- 
print, 70,  2  Ves.  Sr.  325,  28  Eng. 
Reprint,    209. 

5  Pennsylvania  Sugar  Rfg.  Co.  v. 
American  Sugar  Rfg.  Co.,  171  Fed. 
579. 

«  Kirby  v.  Cajinon,  9  Ind.  371 ;  Ad- 
dleman  v.  Swartz,  22  Ind.  249;  Thur- 
ber  V.  Cecil  Nat.  Bank,  52  Fed.  513; 
Newman  v.  Kendall,  2  A.  K.  Marsh. 
(Ky.)  234;  Bvansieh  v.  Gulf  Ry.  Co., 
61  Tex.  24;  Raney  v.  Weed,  1  Barb. 
(N.  Y.)  220,  where  the  court  refused 
application  after  the  death  of  the 
only  other  witness  cognizant  of  the 
facts.  Discretionary  with  court  to 
exclude  deposition  taken  without 
leave:  Bogan  v.  Hamilton,  90  Ala. 
454,  8  South.  186;  Lawson  v.  Zinn, 
48  W.  Va.  312,  37  S.  E.  612.  See 
cases  above  cited. 

7  Parker  v.  Chambers,  24  Ga.  518; 
Davis  V.  Moody,  13  Ga.  188;  Beach 
V.  Schmultz,  20  111.  185;  Peycke  v. 
Shinn,  68  Neb.  343,  94  N.  W.  135. 
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chose  to  incur  the  expense,  indulge  a  passion  for  taking 
the  deposition  of  the  same  person  more  than  twice,  but  the 
court  would  take  care  as  to  which,  and  how  many,  should 
be  read.  It  is  purely  discretionary  with  the  court,  and  is 
like  recalling  a  witness,  which  the  court  may  or  not 
allow.  "^  In  Nebraska,  the  court  is  equally  pronounced. 
"Another  deposition  was  assailed  by  the  defendants  by 
motion  to  suppress,  on  the  ground  that  a  former  deposi- 
tion of  the  same  witness  had  been  taken  in  the  case, 
and  no  leave  of  court  had  been  granted  for  the  taking  of 
the  second  deposition.  The  taking  of  depositions  is  wholly 
regulated  by  statute.  We  find  nothing  there  to  prevent 
the  taking  of  a  second  deposition  of  a  witness  in  the  same 
case,  nor  that  leave  of  court  is  necessary  to  that  end."* 
So  where  a  deposition  has  been  defectively  taken,  or  ex- 
ceptions have  been  taken  to  it,  and  it  is  liable  to  be  sup- 
pressed, it  is  proper  to  have  it  retaken  without  waiting  to 
see  whether  the  objections  will  be  waived.^"  On  the  prin- 
ciple under  discussion,  if  justice  seems  to  require  it,  the 
court  may  order  a  deposition  returned  for  further  cross- 
examination  of  the  witness."  Notwithstanding,  these 
cases,  however,  in  the  absence  of  authority  to  the  contrary, 
the  safe  method  is  to  obtain  the  leave  of  the  court,  es- 
pecially in  view  of  decisions  that  the  re-examination  or  re- 
taking of  the  deposition  must  be  by  such  leave.  In  Texas 
the  law  has  been  clearly  laid  down.  In  a  comparatively 
early  case,'^  the  court  said:  "When  the  deposition  of  a 
witness  has  been  defectively  taken  and  it  is  liable  to  be  sup- 
pressed, it  is  proper  for  any  party  having  an  interest  in  it 
to  proceed  to  have  it  retaken,  without  delaying  to  see 
whether  the  objection  will  be  waived.  We  do  not  think  it 
is  a  correct  practice  to  withdraw  and  use  a  filed  paper  for 

8  Beach   v.    Sohmultz,   supra.  cross-examination  was  ordered  at  the 

9  Peycke  v.  Shinn,  supra.  expense    of    the    opposite    party    for 

10  Fox  V.  Jones,  1  W.  Va.  205,  91  the  reason  that  he  had  improperly 
Am.  Dee.  38.3 ;  Akers  v.  Demond,  103  supplied  the  witness  with  a  copy  of 
Mass.    318;    Martin    v.    Kaffroth,    16       the  questions. 

Serg.  &  R.   (Pa.)   120.  j2  Boone  v.  Miller,  73  Tex.  557,  11 

11  Graham   v.     Garleton,     56     Hun,       g    ™    ,.., 
*642,  9  N.  Y.  Supp.  392,  where  a  re- 
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that  purpose,  and  it  would  have  been  in  this  instance 
proper  to  have  used  certified  copies,  instead  of  the  original 
papers,  but  we  do  not  think  that  irregularity  atfected  the 
admissibility  of  the  deposition;  nor  do  we  think  that  the 
detaching  of  the  interrogatories  from  the  deposition,  and 
attaching  them  to  another  deposition  in  the  same  case,  pre- 
vented the  second  deposition  from  being  properly  read 
to  the  jury  in  connection  with  the  interrogatories."  In 
the  case  cited  the  deposition  had  not  been  suppressed,  but 
the  second  commission  was  issued,  and  the  original  direct 
and  cross  interrogatories  were  used  in  retaking  the  dep- 
osition, in  anticipation  of  a  motion  to  suppress  because  of 
the  defective  certificate  of  the  officer  thereto.  In  a  later 
case,^^  the  second  commission  was  taken  out,  and  the  orig- 
inal direct  and  cross  interrogatories,  upon  which  the  first 
deposition  had  been  taken,  detached  and  used  in  retaking 
the  deposition  of  the  witness,  after  the  first  deposition  had 
been  quashed,  and  in  spite  of  the  court's  ruling  that  said 
interrogatories,  which  were  filed  papers  in  the  case,  and 
subject  to  the  absolute  control  of  the  court,  could  not  be 
withdrawn  and  used  for  that  purpose;  that  if  defendant 
desired  to  retake  the  deposition  of  the  witness,  he  should 
propound  new  interrogatories  and  serve  notice  on  plaintiff, 
as  in  the  first  instance.  Under  these  circumstances  it 
was  held  that  the  trial  court  had  not  erred  in  quashing  the 
deposition;  and  that  when  the  depositions  were  quashed, 
the  interrogatories  became  functus  officio.  The  Texas 
court  followed  an  old  and  useful  Tennessee  decision,  that 
when  the  deposition  of  the  witness  has  been  once  taken 
upon  such  interrogatories,  all  the  efiftciency  of  such  inter- 
rogatories and  notice  in  giving  the  party  the  right  to  take 
the  deposition  is  exhausted,  and  the  party  has  no  right  to 
retake  the  deposition,  for  any  cause,  without  refiling  the 
original,  or  filing  additional,  interrogatories,  and  giving 
the  opposite  party  the  notice,  as  required  by  the  statute, 
and  therefore  the  exception  should  have  been  sustained.^* 

13  First     Nat.     Bank     v.     Thomas  "  Foster  v.  Smith,  2  Cold.  (Tenn.) 

(Tex.   Civ.  App.),   118   S.   W.   221.  474,    88    Am.   Dec.    604.     For    other 
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§  699  (718).  Exhibits  to  depositions. — ^Under  the  famil- 
iar rule  that  parol  evidence  should  not  be  received  of 
the  contents  of  written  instruments,  exhibits  and  papers, 
referred  to  in  a  deposition,  cannot  be  read,  unless  they  are 
attached  to  the  deposition,  and  offered  and  made  a  part  of 
it.**  Thus,  where  a  witness  stated  that  he  was  made  an 
agent  by  an  instrument  in  writing,  and  proceeded  to  state 
the  powers  conferred  upon  him  thereby,  and  did  not  pro- 
duce or  account  for  the  instrument,  it  was  held  that  the 
testimony  was  properly  rejected  as  parol  evidence  of  the 
contents  of  a  written  instrument.*®  In  some  states  statu- 
tory provision  is  made  that  all  exhibits  produced  to  the 
person  or  officer  taking  the  examination  or  deposition  and 
proved  or  referred  to  by  any  witness  shall  be  returned  with 
the  deposition.*''  But  the  matter,  as  a  rule,  is  one  entirely 
independent  of  special  statutory  provision,  except,  of  course, 
it  were  to  the  effect  of  dispensing  with  exhibits,  which  is  not 
likely  to  be  met  with.  The  courts  have  dealt  with  the  subject 
from  the  proper  standpoint  of  the  deposition  disclosing  the 
evidence  given  at  the  examination,  whether  by  the  word  of 
mouth  of  the  witness,  or  his  written  answer  or  by  docu- 
ments produced.  If  they  do  not,  then  they  are  defective, 
and  must  be  so  dealt  with.     The  similitude  to  the  trial  in 

eases  see  Bonner  v.  Young,   68  Ala.  Ala.    312,    3    South.    863.     See,    also, 

35;  WoodruflE  v.  Garner,  39  Ind.  246;  Toby  v.  Oregon  Pac.  Ry.  Co.,  98  Gal. 

Newman  v.  Kendall,  2  A.  K.  Marsh.  490,  33  Pae.  550. 

(Ky.)  234;  Both  v.  McJilton,  82  Va.  le  Hotehkiss  v.  Bailey,  2  Ind.  117; 

827,  1  S.  E.  137;   McKell  v.  Collins  King  v.  Dale,  1  Seam.  (2  HI.)  513 

CoUiery  Co.,  46  W.  Va.  625,  33  S.  B.  „  jj^     ^^^    ^^^^^     ^^^^^    ^    ^903. 

''l5  Crary  v.  Carradine,  4  Ark.  216;  '^,   ''fZ  J'!  "T  "'^  ""^'^*°^^'' 

•'                         '                   „  '  but  the  court  has  discretionary  nower 

Mather  v.  Goddard,  7  Conn.  303;  Pe-  ,     „„^..   .,        ...  ,  ^      ,     *  ,u     j 

'              p   o     /o    N  *°  permit  the  withdrawal  of  the  depo- 

tnken  v.  Collier,  7  Wfitts  &  S.   (Pa.)  „;,^._    .^   ,,  ^  „„,„„„       *  v     • 

'.        ,             ,        ...  sition  tor  the  purpose  of  havms  an- 

392.     A  paper  pinned  to  a  deposition  _„_„3  +„  u  „        i  -vi     -u-  t 

,       ;        ■,  i     j^,       .       ^    ^,  nexed  to  it  an  exhibit  which  was  not 

and  not  referred  to  therein  or  other-  „..i„„v,„j  i„   n,„  e    ,.  ■     i.             ^ 

.  „   ,   .          .       . ,             „  attached  m  the  first  instance :   Crane 

wise  identified  is    not  evidence:   Sus-  ^^    ^_              ^^^  ^^               ^.. 

quehanna  &  W.  N.  By.  Co.  v.  Quick,       g  ^  ' 

61  Pa.  328,  1  Morr.  Min.  Rep.  201;  ,.         .    ,  ,      '7    '.         ^     '  ^^^ 

■         '  .         J   •     iu  radme,  4  Ark.  216;   Augusta  etc.   S. 

80  loo.e  papers  returned  in  the  same      ^^    ^.    j^^^^^,j_  ^^  ^^    ^^      ^^  ^    ^ 

envelope    as    the    deposition    are    not       ^^       ^^^^  ^_  33   ^^^    ^^-      ' 

part  of  the  same:  Apfel  v.  Crane,  83 
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open  court,  to  which  we  have  had  occasion  to  refer,  applies 
throughout  the  whole  process  of  the  deposition.  If  the  docu- 
ment is  produced  and  used,  it  must  be  made  an  exhibit,  and 
if  it  is  made  an  exhibit,  then  the  authorities  show  it  must 
be  either  returned  with  the  official  certificate,  itself  duly  cer- 
tified as  having  been  produced,  or  so  identified  that  it  may 
be  used  on  the  trial.  It  has  been  held  in  several  cases  that 
where  the  statute  is  silent,  exhibits  properly  identified  need 
not  be  attached,  and  if  proven  may  be  identified  by  parol.** 
In  an  Illinois  case  where  a  motion  to  suppress  founded  on 
an  omission  to  properly  return  exhibits  had  been  denied, 
Mr.  Justice  McAllister  said:  "There  was  such  a  material 
departure  from  the  requirements  of  the  statute  in  respect 
to  those  depositions  that  the  court  should  have  sustained 
appellant's  motion,  before  trial,  to  suppress  them.  The 
note,  which  was  professedly  an  exhibit  referred  to  in  them, 
was  not  attached  or  indorsed  with  the  commission  and  in- 
terrogatories sealed  and  sent  to  the  clerk;  but  a  part  only 
of  the  papers  was  so  sent  by  the  commissioner,  while  the 
note,  interrogatories  and  commission,  and  other  papers, 
were  sent  by  him  to  appellees '  attorneys.  Such  a  practice, 
if  tolerated,  would  lead  to  tampering  with  the  evidence 
thus  sought  to  be  taken,  and  afford  a  convenient  shield  for 
perjury.  Every  provision  of  the  statute  regulating  the 
mode  of  taking  depositions  must  be  substantially  complied 
with.""  But  a  paper  does  not  become  evidence  by  the 
mere  fact  of  its  being  marked  for  identification.  We  repeat 
that  a  deposition  is  to  have  the  same  effect,  and  no  other, 
as  the  oral  testimony  of  the  witness  would  have  if  given  on 
the  trial.  It  is  of  constant  occurrence  upon  trials  that  a 
witness  proves  the  execution  of  a  paper  put  into  his  hands 
for  that  purpose,  and  that  the  paper  is  not  given  in  evi- 
dence, unless  the  party  who  produced  it  thinks  fit  to  use  it. 
His  right  to  refrain  from  using  it  under  such  circumstances 

18  Toby  V.   Oregon  etc.  E.   Co.,  98  v.    Union    Bank,    19    Barb.    (N.    Y.) 

Cal.  490,  33  Pac.  550;  Gimbel  t.  Huf-  391;    Dailey   v.    Green,    15    Pa.    118; 

ford,  46   Ind.   125;   Gardner  v.   Kim-  Weeks,  ,Dep.,   §§   ]94,  358,  527. 
ball,  58  N.  H.  202;  Commercial  Bank  10  Edleman  v.  Byers,  75  111.  367. 
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is  well  settled.  The  paper  does  not  become  evidence  in  the 
cause  by  the  mere  proof  of  its  execution.  Until  it  has 
been  read  in  evidence,  it  remains  under  the  control  of  the 
party  to  whom  it  belongs.  This  is  in  fact  what  occurred 
in  a  New  York  case.^"  The  court  in  that  case  said :  ' '  The 
papers  were  produced  and  their  genuineness  proved  by  the 
witness,  and  the  marking  was  made  for  the  purpose  of 
readily  identifying  the  particular  paper.  That  did  not 
make  them  a  part  of  the  evidence  in  the  case;  until  they 
were  read  in  evidence,  the  other  party  acquired  no  right 
■over  them.  If  he  desired  and  was  entitled  to  the  benefit 
of  them  as  evidence,  he  should  have  procured  a  discovery 
of  them,  or  been  prepared  to  give  parol  evidence  of  their 
contents  on  their  not  being  produced.  "^^  If  the  original 
books  of  entry  of  accounts  are  produced  before  a  commis- 
sioner who  is  taking' depositions,  and  correct  copies  of  the 
entries  are  taken  from  such  books,  the  books  themselves 
need  not  be  made  exhibits  to  the  answers  to  the  interroga- 
tories. It  would  be  so  very  inconvenient  to  make  the  books 
themselves  exhibits  to  the  answers  to  interrogatories  as 
to   render  that  course  practically  impossible,   especially 

20  Edmonstone  v.  Hartshorn,  19  the  back  of  the  notes  attached  to 
N.  Y.   9.  such    answers,   which   were    produced 

21  In  an  earlier  case  (Brunskill  v.  and  shown  to  them.  The  notes  of- 
James,  11  if.  Y.  294),  exception  had  fered  in  evidence  corresponded  with 
been  taken  to  the  judge  allowing  eer-  the  description  given,  in  every  par- 
tain  notes  annexed  to  the  commission  ticular,  and  were  indorsed  with  the 
to  be  read  in  evidence.  The  objec-  names  of  the  commissioners,  in  pursu- 
tion  was,  that  there  was  not  sufE-  ance  of  the  statute:  2  Rev.  Stats, 
cient  evidence  that  they  were  the  394,  §  16,  subd.  3.  Gardner,  C.  J., 
same  not«s,  proved  by  the  witnesses  held  this  to  be  a  suficient  identifica- 
examlned  by  the  commissioners.  The  tion.  It  seems  to  us  that  a  marking 
notes  were  respectively  marked  A  and  upon  the  exhibit  that  "This  is  the 
B;  they  were  referred  to  by  the  wit-  note  (or  as  the  case  may  be)  marked 
nosses  as  being  thus  marked;  a  copy  A  referred  to  in  the  '(annexed)  deposi- 
of  each  was  also  given,  with  a  state-  tion  of  A  B  taken  this  (date)  at 
ment  that  the  witnesses  had  written  (place)  in  the  case  of  (title  of 
their  names  upon  each  note.  All  this  cause)  before  me  (or  us)  (signature 
appeared  in  the  depositions.  The  and  official  designation  of  commis- 
oommissioners  had  certified  that  the  sioners),"  would  place  the  identiflca- 
witnesses  testified  as  above  'written,  tion  beyond  question.  See  also 
that  they  subscribed  their  names  on  Humphries  v.  Dawson,  38  Ala.  199, 
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where  tlie  books  were  the  private  property  of  the  witnesses, 
and  it  would  be  manifestly  improper  to  require  them  to 
part  with  their  books,  when  none  of  them  are  in  any  wise 
interested  in  the  litigation.  The  same  remarks  apply  to 
an  original  receipt  belonging  to  the  witness.  Such  a  re- 
ceipt need  not  be  made  an  exhibit  if  a  correct  copy  of  it  is 
annexed.  Of  course,  the  original  should  be  produced.^^ 
Where  the  exhibit  has  been  properly  marked  and  is  duly, 
referred  to  in  the  deposition,  the  mere  fact  that  it  is  not 
"attached"  to  the  deposition  is  immaterial.-^  Where 
there  are  several  sets  of  interrogatories  to  be  propounded 
to  different  witnesses,  and  where  the  same  exhibit  cannot 
be  attached  to  each,  it  may  be  annexed  to  one  set  of  inter- 
rogatories and  referred  to  and  properly  described  in  the 
other.^*  Witnesses  residing  out  of  the  state  are  not  com- 
pelled to  annex  original  letters  or  other  documentary  evi- 
dence to  depositions;  they  are  not  called  upon  to  risk  the 
loss  of  valuable  original  papers  by  annexing  them  to  a  dep- 
osition to  be  transmitted  to  a  distant  state.  If  they  are 
unwilling  to  do  so,  copies  can  be  attached,  and  a  foundation 
is  thus  laid  for  the  admission  of  such  copies  in  evidence.^^ 
The  copy  should  be  properly  sworn  to,  identified  and  an- 

22  Hauenstein  v.  Gillespie,  73  hibits  attached"  and  were  identified 
Miss.  742,  55  Am.  St.  Eep.  569,  19  and  signed  by  the  notary,  and  the 
South.  673.  "It  is  not  contended,"  execution  of  the  first  two  was  ad- 
said  the  court  in  this  case,  "that  true  mitted  by  the  answer  and  that  of  the 
copies  were  not  given  in  each  in-  assignment  otherwise  established, 
stance,  but  only  that  the  books  and  24  Mobley  v.  Leophart,  51  Ala.  587. 
the  receipts  themselves  should  have  ob  a  i,  ^  t^  , 
,  J  ,  .,  .,  ^  iv  •■  .  ^^  Amherst  Bank  v.  Conkey,  4  Met. 
been    made    exhibits    to    the    deposi-  /tvt       %    ,.^Vv     t,  .      ,          „ 

™                     vi      i>.  (Mass.)  459;  Petersburg  Co.  v.  Man- 

tions.     We    are    unable     to    see    any  ,    ,.      V        1      „„  „      ° 

,                 ,                 ,    ,,  .           ^    ^  iiattan  Ins.  Co.,  66  Ga.  446:  Commer- 
good   reason   to   support  this   conten-  •  i   -r>     i         tt  •       ^     ,      - 
f.              ,    ^.                            ■..■.,.  <i'^l  Bank  V.  Union  Bank,  11  N.   Y. 
tion,   and   the   reasons   against  it   lie  nno      t  >tt    n    . ,            „. 
: ^„.,..            ^  203;     L'Herbette    v.   Pittsfield    Nat. 


upon  the  surface." 


Bank,  162  Mass.  137,  44  Am.  St.  Rep. 


23  Black     T.      Webber,      1      Neb.  a^^     ooxt     t,  '  „„„      „  ^' 

^TT  .,^.^   ARa    o«  tm   w    aor      t     *i,-=  ^^*'  ^^  ^-    ^-   ^68;     Hauenstein    v, 

(Unor.)   468,  96  N.  W.  606.     In  this  „.,,       .       _„    ,,. 

.J       Ju-^        .      4.,,        .  ^  Gillespie,   73   Miss.    742,   55   Am.   St. 

case  the  exhibits  were  the  note,  mort-  „„      ,„„    -,«   o     .,     „_„      „ 

,         .  ..  , . '      ,,  Eep.  569,   19  South.   673.     See,  also, 

gage    and   assignment    on   which    the  ^^  ^     ,  „  ,,.      ,,  .,  '  '• 

•I  V         1...      rm,  McCord-Collins  Mercantile  Co.  v.  Dod- 

suit     was    brought.     They     were     re-  ,^,.  .     lo-.  p 

f erred    to    in   the   deposition   as   "ex-  '  ' 
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nexed  to  the  deposition.^^  It  is  proper  for  the  commis- 
sioner to  return  a  copy  of  a  deed  or  other  document  re- 
ferred to  in  the  testimony,  whether  the  document  is 
admissible  in  evidence  at  the  trial  or  not.^'^  In  a  Massa- 
chusetts case,  where  a  witness  in  another  state  had  refused 
to  annex  original  letters  on  the  ground  that  they  related 
to  other  private  matters  in  no  way  relevant  to  the  action, 
the  court  held  that  the  most  which  could  be  required  of  the 
witness  in  such  a  case  was  to  furnish  true  extracts  from 
such  letters  as  he  had  relating  to  the  subject  of  inquiry, 
and  to  make  oath  as  to  their  verity,  upon  being  paid  a  rea- 
sonable charge  therefor.^^  If  the  circumstances  are  such 
that  the  party  cross-examining  a  witness  at  the  taking  of 
a  deposition  is  entitled  to  the  entire  letters  or  documents, 


26  Gimbel  v.  Hufford,  46  Ind.  125; 
Thorn  T.  Wilson,  27  Ind.  370;  Fisher 
\.  Greene,  95  111.  94.  See,  also,  the 
late  ease  of  Smith  v.  National  Bank 
of  D.  0.  Mills  &  Co.,  193  Fed.  255; 
Wiggins  V.  Guier,  12  La.  Ann.  177; 
Christie  v.  Nagel,  2  Y«ates  (Pa.) 
213;  Blackburn  v.  Crawford,  3  Wall. 
(U.  S.)  175,  18  L.  Ed.  186.  As  to 
copies  of  public  records,  see  Jackson 
V.  Shepherd,  6  Cow.   (N.  Y.)   444. 

27  Giles  V.  Paxon,  36  Fed.  382. 
Section  3736  of  the  Code  of  Iowa  re- 
quires that  "all  exhibits  produced  be- 
fore the  person  taking  the  deposition, 
or  proved  or  referred  to  by  any  wit- 
ness, or  correct  copies  thereof,  must 
be  appended  to  the  depositions  and 
returned  with  them,  unless  sufficient 
reason  be  shown  for  not  so  doing." 
The  deposition  showed  that  the  wit- 
ness referred  to  the  deed  in  question, 
and  therefore  it  was  entirely  proper 
for  the  notary  to  return  a  copy 
thereof  attached  to  the  deposition. 
Whether  it  was  admissible  in  evidence 
00.  the  trial  is  another  question,  the 
decision  of  which  did  not  belong  to 
the  notary.     For  an  interesting  case 


where  the  admissibility  of  documents 
annexed  to  the  deposition  over  objec- 
tion was  discussed,  see  Title  Guar- 
anty etc.  Co.  V.  Nichols,  12  Ariz.  405, 
100  Pac.  825. 

28  Amherst  Bank  v.  Conkey,  4  Met. 
(Mass.)  459.  It  has  been  held  un- 
necessary to  make  books  exhibits 
where  there  is  negative  testimony 
concerning  them,  such  as  that  they 
contained  no  entry  of  a  certain  mat- 
ter: Todd  ?.  Bishop,  136  Mass.  386; 
although  in  Blackburn  v.  Crawford, 
supra,  Mr.  Justice  Swayne  said  that 
when  it  was  sought  to  prove  the  non- 
celebration  of  a  marriage,  and  the 
priest  making  the  deposition  said  that 
if  he  had  married  the  parties  he 
would  have  recorded  it  in  his  diary, 
and  that  his  diary  contained  no  such 
entry,  the  diary  or  an  ejaimined  copy 
should  have  been  made  an  exhibit. 
See,  also.  Savage  v.  Birckhead,  20 
Pick.  (Maas.)  167,  in  which  many  in- 
teresting questions  on  depositions  are 
dealt  with,  and  especially  the  absence 
of  necessity  to  make  voluminous  ex- 
tracts from  books. 
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and  only  extracts  are  attached,  his  remedy  is  not  an  ob- 
jection at  the  trial,  but  a  motion  before  the  trial  to  have 
the  deposition  amended  or  suppressed.^®  It  is  obvious 
that,  if  a  document  is  irrelevant  or  incompetent  as  evi- 
dence, it  is  not  made  competent  by  being  attached  to  a  dep- 
osition, if  proper  objection  is  made.^"  Depositions  will 
not  be  supressed  from  the  fact  alone  that  every  exhibit  re- 
ferred to  in  them  is  not  annexed.  The  mere  fact  that  a 
witness  does  not  produce  papers  may  npt  be  a  sufficient 
reason  for  rejecting  all  his  testimony.  Before  all  his  tes- 
timony is  rejected  for  that  cause,  it  is  necessary  to  know 
what  his  testimony  is,  what  connection  it  has  with  the 
papers,  and  how  their  nonproduction  renders  his  tes- 
timony incompetent.  The  failure  of  a  party  to  produce 
a  paper  is  often  a  ground  for  the  admission  of  second- 
ary evidence  of  the  contents  and  may  be  evidence  itself 
to  be  considered  by  the  jury.  Sometimes  an  order  is 
made  for  the  production  of  papers.  A  compulsory  writ  of 
summons  for  their  production  may  be  employed.  "If  the 
whole  or  a  part  of  a  deposition  may  be  rejected  absolutely, 
or  until  papers  are  annexed  or  produced  at  the  trial,  it 
does  not  appear  that  any  of  the  papers  mentioned  in  this 
case  were  such  as  the  plaintiff  should  be  compelled  to  pro- 
duce, or  that,  if  produced,  they  would  be  admissible  in  evi- 
dence, or  that,  if  admissible,  they  were  of  any  particular 
importance,  or  that  their  nonproduction  was,  in  law  or 
in  fact,  a  sufficient  reason  for  rejecting  the  deposition,  or 
that  the  question  of  rejection  was  one  of  law  and  not  of 
discretion."^'     It  frequently  happens  that  documents  are 

29  Wright  V.  CJabot,  89  N.  Y.  570.  objection    that    copies    of    a    certain 

SO  Ashley  v.  Wolcott,  3  Gray,  STl;  deed   and   notes   referred    to    by    the 

Smith   V.   Ellison,   6   Colo.   App.   207,  witness  were  not  attached  to  the  ien- 

40  Pac.  502;  Standard  Talking  Maeh.  ositions:   "In  the  first  place,   we  say 

Co.    T.   D.    O.    Matthews    Supply    Co.  that,  the  witness  shows  that  the  desJ, 

(Ala.  App.),  60  Sonth.  481.  is  not  in  his  possession  or  under  his 

31  Doe,   C.   J.,  in  Lobdell  v.   Mar-  control;    nor  does  it  appear  that  he 

shall,  58  N.  H.  342.     See,  also,  Lyon  had  the  notes  under  his  control  at  the 

V.  Barrows,  13  Iowa,  428,  where  Bald-  time  the  deposition  was  taken.   Again, 

win,   C.   J.,   said   in   disposing   of   an  neither   are   these   notes   or   the   deed 
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exhibited  to  the  witness  for  the  purpose  of  refreshing  his 
memory.  It  is  not  a  valid  objection  to  a  deposition  that 
the  witness  in  his  testimony  refers  to  a  contemporaneous 
paper,  book,  or  memorandum  made  by  himself,  and  not  in 
evidence,  if  the  reference  be  made  as  a  means  of  refreshing 
his  memory,  or  as  enabling  him  to  speak  with  accuracy  on 
the  subject  matter  under  investigation.  A  witness,  in  fix- 
ing the  date  of  a  given  transaction,  may  refer  to  a  book  or 
diary  to  refresh  his  recollection.  He  may  state  that  the  en- 
tries of  events  were  made  therein  at  the  time  of  their  occur- 
rence, respectively,  and  that  he  is  enabled  thereby  to  &s. 
with  accuracy  the  date  in  question;  but,  if  objected  to,  he 
would  not  be  permitted  to  read  the  entry  in  evidence,  ex- 
cepting, perhaps,  upon  cross-examination.  It  follows,  of 
course,  that  the  book  or  diary  need  not  be  produced  for  the 
inspection  of  the  jury.^^  While  it  is  not  necessary  that  the 
document  used  to  refresh  the  memory  should  be  made  an 
exhibit,  it  is  clearly  unobjectionable  to  make  it  so.^^  Some- 
times a  document  is  "read  in"  to  the  deposition,  and  in 
Georgia  it  was  held  that  under  the  circumstances  disclosed 
there  was  no  necessity  that  the  paper  itself  should  be  an- 
nexed to  the  deposition.  It  appeared  that  the  defendant 
sued  out  a  commission  to  take  the  testimony  of  a  female 
witness  in  a  personal  injury  action.  Counsel  for  the  plain- 
tiffs and  for  the  defendant  both  appeared  before  the  commis- 
sioner, in  the  manner  provided  by  the  code,  and  examined  the 
witnesses  orally,  instead  of  by  written  interrogatories.  On 
cross-examination,  counsel  for  the  plaintiffs  put  to  the  wit- 

the    basis    of    the    plaintiff's    action;  sey,  7  Eich.  (S.  C.)  181,  is  sometimes 

nor  is  there  any  dispute  about  their  cited  as  being   contrary   to   the   rule, 

contents.     They  are  referred  to,  inci-  The  syllabus  is  not  as  plain  as  could 

dentally,  to  show  the  date  of  the  sale  be  desired,  but  an  examination  of  the 

of  a   certain   tract   of  land,  ajid  the  case  will  show  that  the  gravamen  of 

consideration    received,    and    are    not  the  objection  was  really  the   witness 

exhibits   within   the   meaning   of    the  giving  parol  evidence  of  the  contents 

statute.''  of  a  deed.     See,  on  this  latter  point, 

32  First   Nat.   Bank   v.   First   Nat.  Mather  v.  Goddard,  7  Conn.  304. 
Bank,  114  Pa.   1,  6  Atl.  366;   Bailey  '■'»  Langham     v.     Grigsby,     9     Tex. 

v.  Laws,  3  Tex.  Civ.  App.  529,  23  S.  493;  Iglehart  v.  Jernegan,  16  HI.  513. 
W.  20.     The  case  of  Floyd  v.  Mint- 
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ness  the  question  if  she  had  not  made  a  certain  affidavit,  and 
thereupon  read  to  her  the  affidavit,  the  contents  of  which 
were  taken  down  by  the  commissioner,  and  fully  set  out 
in  the  deposition,  and  returned  to  the  court  as  a  part  of 
the  testimony  of  the  witness.  Counsel  for  the  defendant, 
who  had  sued  out  the  commission,  objected  to  this  testi- 
mony, on  the  ground  that  the  affidavit  must  be  annexed  to 
the  return  made  by  the  commissioner.^*  Blandford,  J., 
said:  "We  think  the  learned  counsel  mistake  the  applica- 
tion of  this  rule.  It  clearly  does  not  apply  in  a  case  of  this 
kind,  where  the  affidavit  was  read  to  the  witness  and  was 
fully  set  out  by  the  commissioner,  and  the  witness  ex- 
amined as  to  whether  she  made  it,  etc.  "We  think  that  was 
all  the  law  required  should  be  done.''**  The  method  of 
taking  the  depositions  when  the  witness  has  to  refresh  his 
memory  from  memoranda  is  dealt  with  in  a  New  York  case. 
In  that  case  the  witness,  as  directed  by  the  interrogatories, 
having  examined  several  pages  of  what  purported  to  be  a 
volume  of  testimony  in  the  matter  of  one  Tifft,  stated: 
"My  recollection  is  refreshed  from  these  minutes  as  they 
were  then  reported  by  me,  but  I  cannot  now  remember  the 
things  reported  herein  in  detail."  These  pages  purported 
to  be  a  copy  of  notes  of  things  said  and  done  by  Tifft,  sten- 
ographically  taken  by  the  witness.  After  stating  that  her 
recollection  was  refreshed,  the  witness  said:  "I  believe 
this  to  be  a  correct  copy  of  my  transcript,  which  was 
handed  in  to  Mr.  Moot  and  inserted  in  this  record  by  Mr. 
Bailey. ' '  She  then  indorsed  the  several  pages  of  the  testi- 
mony certified  by  the  commissioner  as  exhibits.  The 
court,  in  holding  that  the  commission  was  not  properly  ex- 
ecuted, said:  "The  witness  should  have  been  required  to 
state  whether  the  testimony  shown  to  her  refreshed  her 

34  The  objection  was  founded  upon  written  memoranda,  such  memoranda 
section  3887  of  the  Code,  which  says  shall  be  sent  with  the  commission,  and 
that  witnesses  may  write  out  their  the  fact  certified  by  the  commission- 
own   answers  in   the   presence  of  the  ers. 

commissioners,  and  by  their  consent;  35  Augusta  etc.  R.   Co.  v.  Bandall, 

an<l,    if    the    witnesses    answer    from  79  Ga.  304,  i  S.  E.  674. 
Evidence  IV — 15 
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recollection  as  to  the  things  which  Mr.  Tifft  said  and  did  in 
his  presence,  of  which  she  took  stenographic  notes,  and,  if 
so,  then  the  facts  which  she  could  recall  should  have  been 
stated  or  read  from  the  minutes  shown  her  and  embodied 
in  her  answers  to  the  interrogatories."*® 

§  700  (719).  Depositions  taken  in  foreign  countries — 
Letters  rogatory. — The  usual  method  of  taking  depositions 
in  foreig-n  countries  is  by  commission  and  not  upon  oral 
interrogatories  de  bene  esse.  It  was  early  decided  by  the 
supreme  court  of  the  United  States  that  this  was  the  only 
regular  mode  of  taking  such  depositions.*^  Another  mode 
of  taking  depositions  abroad  is,  however,  now  recognized 
by  the  statutes  of  the  United  States  and  of  some  of  the 
states,  namely,  by  means  of  letters  rogatory.^^    It  will  be 


36  In  re  Tifft's  Will,  115  App.  Div. 
915,  101  N.  Y.  Supp.  1072.  See,  also, 
Marely  v.  Shults,  29  N.  Y.  346. 

37  Stein  V.  Bowman,  13  Pet.  209, 
10  L.  Ed.  129;  Cootes  v.  Tannhouaer, 
18  Peel.  667,  21  Blatchf.  552,  where 
it  was  held  that  such  depositions  can- 
not be  taken  under  section  863,  Re- 
vised Statutes  of  the  United  States 
(U.  S.  Comp.  Stats.  1901,  p.  661;  3 
Fed.  Stats.  Ann.  8).  The  appoint- 
ment of  commissioners  in  such  a  ease 
is  in  the  discretion  of  the  court: 
United  States  v.  Parrot,  McAU.  447, 
Fed.  Gas.  No.  15,999.  As  to  the 
power  of  the  court  to  impose  terms, 
see  Baelde  v.  San  Domingo  Improve- 
ment Co.  (N.  J.),  83  Atl.  485. 

38  U.  S.  Kev.  Stats.,  §  875  (U.  S. 
Comp.  Stats.  1901,  p.  667;  3  Fed.  Stats. 
Ann.  25) .  The  New  York  Code  of  Civil 
Procedure,  section  913,  provides  that 
"Letters  rogatory  may  be  issued  from 
fljther  of  the  courts  specified  in  the  last 
section,  in  its  discretion,  in  a  case 
wnere  a  commission!  may  be  issued,  as 
prescribed  in  this  article,  upon  satis- 
factory proof,  by  affidavit,  that  tliere 


is  good  reason  to  believe  that  the  ends 
of  justice  will  be  better  promoted 
thereby  than  by  the  issuing  of  a  com- 
mission, notwithstanding  that  a  com- 
mission can  be  executed,  in  the  coun- 
try to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  exam- 
ine one  or  more  witnesses,  upon  writ- 
ten interrogatories,  annexed  thereto, 
which  must  be  framed  and  settled, 
and  the  depositions  must  bq  returned, 
as  prescribed  in  this  article,  with  re- 
spect: to  the  interrogatories  annexed 
to  a  commission,  and  the  depositions 
taken  thereunder.''  Weeks,  in  his  Law 
of  Deposition  (section  128),  says: 
"Letters  rogatory  are  derived  from 
the  civil  law,  and  the  practice  under 
them  is  regulated  by  the  civil  law. 
They  are  largely  made  use  of  in 
courts  of  admiralty.  They  are  issued 
by  the  court  of  one  country  to  the 
court  or  judge  of  another  country. 
There  is  a  broad  distinction  between 
the  execution  of  a  commission  and 
the  procurement  of  testimony  by  the 
instrumentality  of  letters  rogatory. 
In  the  former  case  the  rules  of  pro- 
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noted  tliat  the  United  States  statutes  which  are  fully  set 
forth  in  this  and  the  next  two  sections  make  provision  for 
a  certain  class  of  suits  only — those  in  which  the  respective 
countries  are  parties  or  have  an  interest.  As  to  suits  by 
or  against  other  parties,  the  courts  have  inherent  power 
to  issue  letters  rogatory,  and  thus  obtain  the  testimony  of 
witnesses  where  such  testimony  cannot  be  obtained  by  com- 
mission.** The  deposition  may  be  in  the  language  of  the 
country  where  it  is  taken,  although,  of  course,  the  inter- 
rogatories are  in  English.  The  manner  of  taking  them  is 
one  wholly  for  the  foreign  court.*"  By  letters  rogatory  is 
meant  an  instrument  sent  in  the  name  and  by  the  authority 
of  a  judge  or  court  to  another  such  officer,  requesting  the 
latter  to  cause  a  witness,  who  is  within  the  jurisdiction  of 


cedure  are  established  by  the  court 
issuing  the  Bommission  and  are 
entirely  under  its  control.  In  the 
latter,  methods  of  procedure  must, 
from  the  nature  of  the  ease,  be  alto- 
gether under  the  control  of  the  for- 
eign tribunal,  which  is  appealed  to 
for  assistance  in  the  administration 
of  justice.  We  cannot  execute  our 
own  laws  in  a,  foreign  country,  nor 
can  we  prescribe  conditions  for  the 
performance  of  a  request  which  is 
based  entirely  upon  the  comity  of 
nations,  and  which,  if  granted,  is  al- 
together ex  gratia.  We  cannot  dic- 
tate the  methods  to  be  pursued  by  a 
court  whose  assistance  we  invoke. 
The  rules  and  practice  of  the  foreign 
court  must  be  the  law  of  procedure 
in  such  cases.  Letters  rogatory  were 
unknown  to  the  common  law.  They 
came  to  us  from  the  civil  law, 
through  the  admiralty  courts;  and  the 
civilians  seem  to  agree  that,  in  all 
that  concerns  the  form  of  procedure 
in  such  OEises,  the  judge  ought  to  ob- 
serve the  laws  of  his  own  country." 

39  Decauville  Auto  Co.  v.  Metropol- 
itan Bank,  124  App.  Div.  478,  108  N. 


Y.  Supp.  1027;  Union  Square  Bank  v. 
Eeichman,  9  App.  Div.  596,  41  N.  Y. 
Supp.  602. 

40  Union  Square  Bank  v.  Eeich- 
man, 9  App.  Div.  596,  41  N.  Y.  Supp. 
602.  The  letters  rogatory  issued  in 
this  case  indicate  the  true  rule  as  to 
the  execution  thereof.  They  are  di- 
rected to  "any  judge  or  other  tribunal 
having  jurisdiction  of  civil  causes,  at 
Vienna,  Empire  of  Austria";  and 
they  expressly  state:  "We  therefore 
request  you  that,  in  furtherance  of 
justice,  you  will,  by  the  proper  and 
usual  process  of  your  court,  cause 
such  witness  ....  to  appear  before 
you,  or  some  competent  person  by  you 
for  that  purpose  to  be  appointed  and 
authorized,  at  a  precise  time  by  you 
to  be  fixed,  and  there  to  answer  on 
his  oath  or  affirmation  to  the  several 
interrogatories  and  cross-interroga- 
tories hereto  annexed,  and  that  you 
will  cause  his  deposition  to  be  com- 
mitted to  writing,  and  returned  to  us ; 
....  and  we  shall  be  ready  and  will- 
ing to  do  the  same  for  you  in  a  sim- 
ilar case  when  required,"  etc 


§  700  (719)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  228 

the  judge  or. court  to  whom  such  letters  are  addressed,  to 
be  examined  upon  interrogatories  filed  in  a  cause  pending 
before  the  former.*^  "By  this  instrument,  the  court 
abroad  is  informed  of  the  pendency  of  the  cause  and  the 
names  of  the  foreign  witnesses,  and  is  requested  to  cause 
their  depositions  to  be  taken  in  due  course  of  law,  for  the 
furtherance  of  justice,  with  an  offer  on  the  part  of  the  trib- 
unal making  the  request,  to  do  the  like  for  the  other  in  a 
similar  case.  The  writ  or  commission  is  usually  accompanied 
by  interrogatories,  filed  by  the  parties  on  each  side,  to 
which  the  answers  of  the  witnesses  are  desired.  The  com- 
mission is  executed  by  the  judge  who  receives  it,  either  by 
calling  the  witness  before  himself,  or  by  the  intervention 
of  a  commissioner  for  that  purpose;  and  the  original  an- 
swers, duly  signed  and  sworn  to  by  the  deponent  and  prop- 
erly authenticated,  are  returned  with  the  commission  to 
the  court  from  which  it  issued."*^  This  practice  is  seldom 
resorted  to,  but  prevails  in  those  cases  where  the  author- 
ities of  the  foreign  country  do  not  allow  commissioners  ap- 
pointed by  our  courts  to  administer  oaths  or  take  testi- 
mony. Where  letters  rogatory  are  issued,  the  deposition 
is  taken,  not  according  to  the  rules  prescribed  by  the  court 
where  the  action  is  pending,  but  according  to  the  procedure 
adopted  by  the  court  of  the  country  whose  assistance  is 
asked.**  Proceedings  to  take  such  depositions  or  any  dep- 
ositions upon  commission  abroad  should  be  liberally  con- 
strued.** But  such  letters  will  not  be  issued  where  testi- 
mony can  be  obtained  by  commission,  and  it  must  appear 

41  Bouv.  Law  Diet.,  tit.  "Letters  C.  184,  Ted.  Qis.  No.  5452;  Winthrop 
Eogatory."  v.  XJBion  Ins.   Co.,  2  Wash.  C.  C.  7, 

42  1  Greenl.  Ev.,  §  320.  ^sd.    Cas.    No.    17,901.     As    to    the 

43  Nelsoa  v.  United  States,  P.t.C.  f'^'f''  ^'^^  the  measure  of  inquiry 

C.  235,  Fed.  Cas.  No.  10,116;  Weeks,      ^J  ''''  'T°'"  *^'  ''™'  °*  '""^"^  ^* 
^        o  ,po  ^e'^s,  see  Hyde  v.  Scott,  75  Misc.  Rep. 

^^■'^  487,    133    N.    Y.    Supp.    904;    In    re 

44  Dussert  v.  Doe,  1  Wall.  Jr.  (U.  Smith,  79  Misc.  Eep.  77,  139  N.  Y. 
S.)  39,  Fed.  Cas.  No.  4200;  Gilpin  v.  Supp,  523;  Van  Dyke  v.  Doughty 
Consequa,  Pet.  0.  C.  85,  3  Wash.  C.  (Mich.),  140  N.  W.  627. 
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that  a  commission  is  not  adequate.    The  issuance  of  such 
letters  is  discretionary  with  the  court.*^ 

§  700a.  Same — In  suits  where  United  States  or  foreig^i 
government  is  party  or  has  interest — Taken  abroad  for  use 
in  the  United  States. — These  cases  have  been  specially 
legislated  for.  The  manner  of  taking  the  deposition  in  a 
foreign  country  under  letters  rogatory  issued  from  the 
United  States  is  of  necessity  that  of  the  foreign  country, 
the  aid  of  whose  court  has  been  invoked  and  which  is 
usually  given,  upon  the  ground  of  comity  of  nations.  The 
method  of  returning  the  depositions  is  as  foUbws:  When 
any  commissioner  or  letter  rogatory,  issued  to  take  testi- 
mony of  any  witness  in  a  foreign  country,  in  any  suit  in 
ivhich  the  United  States  are' parties  or  have  an  interest, 
is  executed  by  the  court  or  the  commissioner  to  whom  it  is 
directed,  it  shall  be  returned  by  such  court  or  commissioner 
to  the  minister  or  consul  of  the  United  States  nearest  the 
place  where  it  is  executed.  On  receiving  the  same,  the  said 
minister  or  consul  shall  indorse  thereon  a  certificate,  stat- 
ing when  and  where  the  same  was  received,  and  that  the 
said  deposition  is  in  the  same  condition  as  when  he  received 
it;  and  he  shall  thereupon  transmit  the  said  letter  or  com- 
mission, so  executed  and  certified,  by  mail,  to  the  clerk  of 
the  court  from  which  the  same  issued,  in  the  manner  in 
which  his  official  dispatches  are  transmitted  to  the  govern- 
ment. And  the  testimony  of  witnesses  so  taken  and  re- 
turned shall  be  read  as  evidence  on  the  trial  of  the  suit  in 

45     Hite    ^.   Keene,   137   Wis.   6-3,  have   been   made   irrespective   of    the 

119   N.   W.   303.     This  case   was   de-  code  section,  especially  if  any  doubt 

cided    on    a    liberal    construction    of  existed    as    to    its    application.     See 

Statutes  of  1898,  section  4096,  author-  Decauville   Auto   Co.   v.   Metropolitan 

izing  examinations  without  the  state,  Bank,  124  App.  Div.  478,  108  N.  Y. 

and  is  an  undoubtedly  correct  inter-  Supp.    1027;    Anonymous,    59    N.    Y. 

pretation,  inasmuch  as  it  was  founded  313.     This  is  best  shown  by  the  issue 

on  that  section.     But  in  view  of  the  and  return:  Gross  v.  Palmer,  105  I'ed. 

inherent  power  of  the  court  to  issue  833. 
such   letters,  the  application  might  well 
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which  it  was  taken,  without  objection  as  to  the  method  of 
returning  the  same.*'' 

§  700b.  Same— Taken  in  the  United  States  for  use 
abroad. — The  testimony  of  any  witness  residing  within  the 
United  States,  to  be  used  in  any  suit  for  the  recovery  of 
money  or  property  depending  in  any  court  in  any  foreign 
country  with  which  the  United  States  are  at  peace,  and  in 
which  the  government  of  such  foreign  country  shall  be  a 
party  or  shall  have  an  interest,  may  be  obtained,  to  be 
used  in  such  suit.  If  a  commission  or  letters  rogatory  to 
take  such  testimony,  together  with :  sp^citic  written  inter- 
rogatories, accompanying  the  same,  and  addressed  to  such 
witness,  shall  have  been  issued  froni  the  court  in  which 
such  suit  is  pending,  on  producing  the  same  before  the 
district  judge  of  any  district  where  the  witness  resides  or 
shall  be  found,  and  on  due  proof  being  made  to  such  judge 
that  the  testiniony  of  any  witness  is  material  to  the  party 
desiring  the  same,  such  judge  shall  issue  a  summons  to 
such  witness,  requiring  him  to  appear  before  the  officer  or 
commissioner  named  in  such  commission  or  letters  roga- 
tory, to  testify  in  such  suit.  And  no  witness  shall  be  com- 
pelled to  appear  or  to  testify  under  this  section  except  for 
the  purpose  of  answering  such  interrogatories  so  issued 
and  accompanying  such  commission  or  letters:  Provided, 
that  when  counsel  for  all  the  parties  attend  the  exami- 
nation, they  may  consent  that  questions  in  addition  to  those 
accompanying  the  commission  or  letters  rogatory  may  be 
put  to  the  witness,  unless  the  commission  or  letters  roga- 
tory exclude  such  additional  interrogatories.  The  sum- 
mons shall  specify  the  time  and  place  at  which  the  witness 
is  required  to  attend,  which  place  shall  be  within  one  hun- 
dred miles  of  the  place  where  the  witness  resides  or  shall 
be  served  with  such  summons.  No  witness  shall  be  re- 
quired, on  such  examination  or  any  other  under  letters 
rogatory,  to  make  any  disclosure  or  discovery  which  shall 

46  IT.  S.  EOT.  stats.,  §  875  (U.  S.  Comp.  Stats.  1901,  p.  667;  3  F©d.  Stats. 
Ann.  25). 
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tend  to  criminate  him  either  under  the  laws  of  the  state  or 
territory  within  which  such  examination  is  had,  or  any 
other,  or  any  foreign  state.  If  any  person  shall  refuse  or 
neglect  to  appear  at  the  time  and  place  mentioned  in  the 
summons  issued,  in  accordance  with  section  4071  of  the 
United  States  Revised  Statutes,  or  if  upon  his  appearance 
he  shall  refuse  to  testify,  he  shall  be  liable  to  the  same  pen- 
alties as  would  be  incurred  for  a  like  offense  on  the  trial 
of  a  suit  in  the  district  court  of  the  United  States.*^ 

§701(720).  Depositions  to  perpetuate  testimony  — 
Manner  of  application  for  order. — ^In  a  former  section  at- 
tention was  called  to  the  practice  of  courts  of  equity  with 
respect  to  a  class  of  depositions  taken  to  perpetuate  testi- 
mony, otherwise  called  depositions  in  perpetuam  rei  memo- 
r'tam.^^  They  are  resorted  to  much  less  frequently  than 
others.  By  the  federal  statute,  depositions  of  this  char- 
acter may  be  taken  upon  application  to  the  circuit  court, 
as  a  court  of  equity,  according  to  the  usages  of  chancery, 
if  the  subject  is  cognizable  in  any  court  of  the  United 
States.*®  "Any  court  of  the  United  States  may  admit  in 
evidence  in  any  cause  before  it  any  deposition  taken  in 
perpetuam  rei  memoriam,  which  would  be  so  admissible  in 
the  court  of  the  state  wherein  such  cause  is  pending,  ac- 
cording to  the  laws  thereof."^"  This  mode  of  taking  tes- 
timony is  generally  regulated  by  statutes  in  the  several 

47  IT.    S.    Bev.    Stats.,  §§  4071-4073  Rev.  Stats.,  §  875   (U.  S.  Comp.  Stats. 

(U.   S.   Comp.   Stats.   1901,  pp.   2763,  1901,  p.  667;  3  Fed.  Stats.  Ann.  25). 

2764;    3    Fed.    Stats.    Ann.    41,    42).  48  §635,  ante.     On  jurisdiction  of 

When  letters  rogatory   are  addressed  courts   of  equity  to   entertain  bill  to 

from  any  court  of  a  foreign  country  perpetuate     testimony,    see     note    to 

to   any   circuit   court    of   the  -United  Westinghouse    Mach.    Co.    v.    Electric 

States,  a  commissioner  of  such  circuit  Storage  Co.,  25  L.  E.  A.,  N.  S.,  67.3. 
court    designated    by    said    court    to 

make    the    examination    of    the    wit-  *«  ^-   »•   Eev.    Stats.,  §  866    (U.   S. 

nesses  mentioned  in  said  letters  shall  «""?■    ^tats.    1901,    p.    663;    3    Fed. 

ha^'e   power   to   compel   the   witnesses  ^J^*=-  ^^'^^'  P"  ^63  J  3  Fed.  Stats.  Ann. 

to    appear    and    depose    in   the    same  •'■ 

manner  as  witnesses  may  be  compelled  50  Gould  v.  Gould,  3  Story  (tJ.  S.), 

to  appear  and  testify  in  courts:  U.  S.  516,  Fed.  Cas.  No.  5637. 
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states.  Following  the  plan  adopted  of  giving  the  code  pro- 
visions of  one  state  as  typical,  with  minor  variations,  of  the 
others,  we  find  that  in  California  the  applicant  must  pro- 
duce to  a  judge  of  the  superior  court  a  petition,  verified 
by  the  oath  of  the  applicant,  stating:  1.  That  the  appli- 
cant expects  to  be  a  party  to  an  action  in  a  court  in  this 
state,  and,  in  such  case,  the  names  of  the  persons  whom  he 
expects  will  be  adverse  parties  ;^^  or,  2.  That  the  proof  of 
some  fact  is  necessary  to  perfect  the  title  to  property  in 
which  he  is  interested,  or  to  establish  marriage,  descent, 
heirship,  or  any  other  matter  which  may  hereafter  become 
material  to  establish,  though  no  suit  may  at  the  time  be 
anticipated,  or,  if  anticipated,  he  may  not  know  the  parties 
to  such  suit;  and,  3.  The  name  of  the  witness  to  be  ex- 
amined, his  place  of  residence,  and  a  general  outline  of  the 
facts  expected  to  be  proved.  The  judge  to  whom  such 
petition  is  presented  must  make  an  order  allowing  the  ex- 
amination, and  designating  the  officer  before  whom  the 
same  must  be  taken,  and  prescribing  the  notice  to  be  given, 
which  notice,  if  the  parties  expectant  are  known  and  reside 
in  this  state,  must  be  personally  served,  and,  if  unknown, 
such  notice  must  be  served  on  the  clerk' of  the  county  where 
the  property  to  be  affected  by  such  evidence  is  situated,  or 
the  judge  making  the  order  resides,  as  may  be  directed  by 

51  In   some  states,   however,   if   aji  templates    the   perpetuation    of    testi- 

action  be  pending  at  the  time  of  tak-  mony  concerning,  is  a  present  right, 

ing  the  deposition  between  the  person  either  vested   or  contingent,  and   the 

making  the  petition  and  those  named  proceeding    cannot    be    supported    to 

therein,  or  those  in  privity  with  them,  protect  a  mere  possibility  or  expect- 

and   if   the   proceedings   are   regular,  tancy;     the    right    must    be    certain 

the  deposition  so  taken  may  be  used.  though  future.     The  bill  should  show 

In  Illinois,  the  statute,  after  enumer-  that  the  complainant  has  an  interest 

ating     certain     facts,     matters     and  to  be  protected,  that  there  is  no  pres- 

things     concerning     which     testimony  ent  right  of  action  or  that  defendant 

may     be     perpetuated,     adds:     "Or  obstructs    plaintiff's    right.     It   does 

any  other  matter  or  thing,  necessary  not  pray  relief :  See  State  v.  Elliott,  75 

to   the   security   of   any   estate,   real,  Minn.  391,  77  N.  W.  952.     See    also, 

personal    or    mixed,    or    any    private  Dursley  v.  Berkeley,  6  Ves.  Jr.  251, 

right  whatever.''     And  in  Hanford  v.  31  Eng.  Reprint,  1036;  Pomeroy's  Eq. 

Ewen,  79  111.  App.  327,  it  was  held  Jur.,  §211;  Story's  E'q.  Jur.,  §1511. 
that  the  right,  which  the  statute  eon- 
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him,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the  depo- 
sition must  be  returned  when  taken.^^ 

§  701a.  Same — Notice  of  time  and  pla^e. — The  person 
appointed  by  the  judge  to  take  the  depositions  is  author- 
ized, if  a  resident  of  this  state,  on  receiving  a  copy  of  the 
order  of  the  judge,  and  of  the  notice  prescribed  in  the  last 
section,  with  proof  of  its  personal  service  or  publication, 
or,  if  a  resident  without  the  state,  on  receiving  the  com- 
mission mentioned  in  the  next  section,  with  proof  of  like 
service  of  publication  of  the  notice,  to  take  the  deposition 
of  the  witness  named  in  the  order  of  the  judge,  or  in  the 
commission,  or,  if  more  than  one  witness  is  thus  named,  of 
such  of  them  as  appear  before  him,  at  the  time  designated, 
and  the  taking  of  the  same  may  be  continued  from  time  to 
time.^^ 

§  701b.    Same — Manner    of    taking    depositions. — The 

examination  must  be  by  question  and  answer,  and  if  the 
testimony  is  to  be  taken  in  another  state,  it  must  be  taken 
upon  a  commission  to  be  issued  by  the  judge  allowing  the 
examination,  under  the  seal  of  the  court  of  which  he  is 
judge,  and  upon  interrogatories,  to  be  settled  in  the  same 
manner  as  in  cases  of  depositions  taken  under  commission 
in  pending  actions,  unless  the  parties  expectant,  if  known, 
otherwise  agree.  If  such  parties  are  unknown,  notice  of 
the  settlement  of  the  interrogatories  shall  be  published  in 
some  newspaper  for  such  time  as  the  judge  may  designate. 
The  deposition,  when  completed,  must  be  carefully  read  to 
and  subscribed  by  the  witness,  then  certified  by  the  officer 
or  person  taking  the  same,  and  shall  then  be  sealed  up  and 
delivered  or  transmitted  to  the  clerk  of  the  county  desig- 
nated in  the  order  of  the  judge  allowing  the  examination, 

52  Cal.  Code  Civ.  Proc,  §  2084.  53  Cal.   Code  Civ.  Proc,  §  2085. 
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who  shall  file  the  same  when  received.  The  judge  allow- 
ing the  examination  shall  file  with  the  clerk  the  order  for 
the  examination,  the  petition  on  which  the  same  was 
granted,  with  proof  of  service  of  the  order,  and  notice. 
The  petition  and  order  and  papers  filed  by  the  judge,  or  a 
certified  copy  thereof,  are  prima  facie  evidence  of  the  facts 
stated  therein  to  show  compliance  with  the  statutory  pro- 
visions.®* 

§  701c.  Same — When  the  depositions  may  be  used — 
Effect  of  them. — If  a  trial  be  had  between  .the  parties 
named  in  the  petition  as  parties  expectant,  or  their  suc- 
cessors in  interest,  or  between  any  parties  wherein  it  may 
be  material  to  establish  the  facts  which  such  depositions 
prove,  or  tend  to  prove,  upon  proof  of  the  death,  or  insan- 
ity of  the  witnesses,  or  that  they  cannot  be  found,  or  are 
unable,  by  reason  of  age  or  other  infirmity,  to  give  their 
testimony,  the  depositions  or  copies  thereof  may  be  used 
by  either  party,  subject  to  all  legal  objections;  but  if  the 
parties  attended  at  the  examination,  no  objection  to  the 
form  of  an  interrogatory  can  be  made  at  the  trial,  unless 
the  same  was  stated  at  the  examination.  The  deposition 
so  taken  and  read  in  evidence  has  the  same  effect  as  the 
oral  testimony  of  the  witness,  and  no  other,  and  every  ob- 
jection to  the  witness,  or  to  the  relevancy  of  any  question 
put  to  him,  or  of  any  answer  given  by  him,  may  be  made 
in  the  same  manner  as  if  he  were  examined  orally  at  the 
trial.®^  It  will  be  observed  that,  although  the  procedure 
is  somewhat  different,  the  essential  distinction  between  this 
and  other  depositions  is  that  testimony  of  this  character  is 
taken,  not  for  use  in  a  pending  suit,  but  to  be  preserved  for 
use  in  an  anticipated  suit.  It  was  necessary,  however,  in 
the  proceedings  by  bill  in  equity,  to  show  some  reason  and 
necessity  for  perpetuating  the  testimony;  as  that  the  facts 
could  not  be  investigated  in  a  court  of  law,  or  that  some 

54  Cal.  Code,  Civ.  Proc,  §§  2086,  55  Cal.  Code  Civ.  Proc,  §§  2088, 
2087.  2089. 
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impediment  had  been  interposed  to  an  immediate  trial  of 
the  suit,  or  that  there  was  danger  that  the  evidence  of  a 
material  witness  might  be  lost  by  his  absence  or  death. 
For  these  purposes,  the  common  law  did  not  afford  any  or 
sufficient  remedy,  and  hence  litigants  or  intended  litigants 
invoked  the  auxiliary  jurisdiction  of  equity  in  perpetuating 
the  desired  testimony  as  to  some  matters  which  would 
likely  be  necessary  at  some  future  time,  if  litigation  therein 
should  be  instituted.  A  deposition,  while  authorized  by 
statute,  is  still  considered  as  secondary  evidence,  the  pri- 
mary evidence  being  that  given  orally  by  the  witness  in 
court;  and  where  the  witness  whose  deposition  is  thus  ob- 
tained is  within  the  jurisdiction  of  the  trial  court,  and  is 
able  to  appear  and  testify,  the  reason  for  taking  his  dep- 
osition no  longer  exists.'® 

56  State  V.   Elliott,   75   Minn.   391,  as   sueh,   without  a   showing   that   he 

77  N.  W.  952;  Booker  v.  Booker,  20  could  give  testimony  which  might  be- 

Ga.  777;  Weeks,  Dep.,  457.     In  State  come  material,  was  not  well  founded. 

V.  Elliott,  supra,  it  was  held  that  an  A  subpoena  for  him  or  for  his  suc- 

applieation  to  take  the  deposition  of  oessor   would   answer   the   purpose   if 

the  eustodiaji  of  certain  ballot-boxes  the  occasion  arose. 
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CHAPTER  19. 
DISCOVEHY. 

§  702.  Bill  of  Discovery — General  Nature  of. 

§  702a.  Same,  Continued — Qualification  of  Rule  as  to  Party  to  Action. 

§  702b.  Same,  Continued. 

§  702c.  Same,  Continued. 

§  703.  Statutory  Discovery. 

§  704.  Same,  Continued. 

§  704a.  Practice  in  Federal  Courts. 

§  705.  Effect  of  Statutes  upon  Former  Remedy. 

§  706.  Scope  of  the  Examination. 

§  707.  Examination  Under  Control  of  the  Court. 

§  707a.  Same,  Continued. 

§  708.  Privilege — Self-crimination. 

§  709.  Inspection  of  Books  and  Papers. 

§  710.  Inspection  of  Documents  in  the  United  States  Courts  Before  Trial  by 

Bill  of  Discovery  Only. 

§  710a.  Same,  Continued. 

§  711.  Statutory  Discovery  of  Books  and  Papers  in  State  Courts. 

§  702  (721).    Bill   of   discovery— General  nature   of.— 

At  the  present  day,  when  the  right  of  inspection  and  pro- 
duction of  papers  is  firmly  established,  it  may  seem  that 
any  inquiry  into  the  origin  is  a  work  of  supererogation. 
It  may  seem  that  the  law  relating  to  depositions  covers  the 
whole  ground  of  affording  opportunity  for  the  inspection 
of  documents  in  the  opponent's  custody.  There  remain, 
however,  though  rarely  used,  those  provisions  which  par- 
tially served  the  purpose  for  a  long  while,  and  it  becomes 
necessary  to  consider  them,  if  cursorily,  that  the  reason 
of  the  existence  of  the  present  enactments  may  be  the 
better  understood  and  their  advantages  better  appreciated. 
It  must  be  borne  in  mind,  too,  that  the  difficulties  under 
which  the  old  time  litigant  labored  were  in  great  measure 
attributable  to  the  incompetency  of  the  parties  to  an  ac- 
tion to  give  testimony.  There  is  no  call  here  to  discuss 
what  was  then  thought  to  be  the  merit  of  that  system  or 
what  we  know  now  to  have  been  its  defects.  Add  to  those 
difficulties  the  production  of  papers  in  the  possession  of 
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the  adversary,  shown  at  his  option,  and  we  shall  better 
understand  how  the  ingenuity  of  the  ancient  lawyer  was 
taxed  to  establish  his  client's  cause.  It  was  one  of  the  in- 
firmities of  the  procedure  in  the  common-law  courts  that 
they  afforded  no  adequate  remedy  for  one  party  to  obtain 
from  his  adversary  any  disijlosure  of  facts  material  to  the 
issue  either  by  compelling  him  to  make  admissions  in  his 
pleading,  or  to  testify  at  the  trial  or  before,  or  to  furnish 
documents  material  to  the  issue  for  inspection.  By  the 
ancient  rule  of  the  common-law  no  man  was  bound  to  furnish 
his  adversary  with  evidence  to  be  used  against  himself. 
And  parties  not  being  competent  witnesses  at  common  law, 
notice  to  produce  was  the  only  remedy  of  a  party  in  a  suit 
at  law,  unless  he  resorted  to  equity,  in  case  the  other  party 
to  the  record  had  in  his  possession  books  or  papers  con- 
taining evidence  material  to  the  trial,  and  such  notice  never 
enabled  the  party  to  compel  the  production  of  such  books 
or  papers.  All  the  effect  it  had  was  to  lay  the  foundation 
for  the  introduction  of  parol  or  secondary  proof  of  their 
contents,  in  case  it  appeared  that  the  books  and  papers 
described  in  the  notice  were  in  the  possession  of  the  party 
notified,  and  that  he  refused  to  produce  them  at  the  trial  as 
requested.^  Even  orders  for  the  inspection  of  documents 
could  not  be  made  by  a  court  of  common  law,  except  when 
the  document  was  counted  or  pleaded  on,  or  might  be  con- 
sidered as  held  in  trust  for  the  moving  party.^  It  was  to 
remedy  these  defects  that  the  courts  of  chancery  enter- 
tained the  bill  of  discovery,  that  is,  a  bill  which  asks  no 
relief  other  than  the  discovery  of  facts  resting  in  the 
knowledge  of  the  defendant  or  the  discovery  of  deeds, 
writings  or  other  things  in  this  possession  or  power,  in 
order  to  maintain  a  right  or  title  of  the  party  asking  it  in 
some  suit  or  proceeding  in  another  court.*     "Early  in  the 

1  Merchants'    Nat.    Bank    v.    State  2  Union  Pac.  Ey.  Co.  v.  Botsford, 

Nat.   Bank,    3    GliS.   201,    203,   Fed.  141  U.  8.  250,  35  L.  Bd.  734,  11  Sup. 

Gas.  No.  9448;    Smith  v.  Bentz,   IJl  Ct.  Eep.   1000. 

iSr.  Y.  169,  15  L.  B.  A.  138,  30  N.  E.  3  2     Story,     Eq.     Jur.,     §1486;     1 

54.     See  Austin  v.  Thomson,  43  N,  H.  Story,   Eq.   Jur.;    §  989 ;    1   Pom.   Eq. 

113.  Jul-.,  3d  ed.,  §§  144,  191.     The  whole 
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history  of  our  jurisprudence  the  administration  of  justice 
by  the  ordinary  courts  appears  to  have  been  incomplete, 
and  to  supply  the  defect  courts  of  equity  have  extended 
their  jurisdiction The  courts  of  equity  also  admin- 
istered to  the  ends  of  justice  by  removing  impediments  to  a 
fair  decision  of  a  question  in  other  courts,  and,  without  pro- 
nouncing any  judgment  on  the  subject,  by  compelling  a 
discovery,  or  procuring  evidence,  which  may  enable  other 
courts  to  give  their  judgment."*  "Bills  of  discovery' 
are  greatly  favored  in  equity,  inasmuch  as  they  tend  to 
assist  and  promote  the  administration  of  justice  in  others, 
and  will  be  sustained  in  all  cases  where  some  well-founded 
objection  does  not  exist  against  the  exercise  of  this  juris- 
diction." A  court  of  equity  has  the  power  to  compel  the 
discovery  and  production  of  papers  in  virtue  of  its  in- 
herent and  general  jurisdiction.  And,  according  to  the 
principles  and  practice  of  such  courts,  a  bill  called  a  bill  of 
discovery  may  be  filed  for  the  discovery  of  facts  in  the 
knowledge  of  an  adverse  party,  or  of  deeds  or  writings,  or 
other  things  in  his  custody  and  power,  and  is  usually  em- 
ployed to  enable  the  complainant  to  prosecute  or  defend 
an  action.®  And  if  deeds,  letters  or  other  writings  are  re- 
ferred to  in  an  answer,  the  same  will,  on  the  plaintiff's 
motion,  be  ordered  to  be  left  vsdth  an  officer  of  the  court 
for  the  inspection  of  the  complainant  or  his  counsel.'' 
Where  the  books  or  papers  of  the  plaintiff  are  required  by 
the  defendant  for  the  purposes  of  his  defense  in  the  suit,  he 
ought  to  file  a  cross-bill  against  the  plaintiff  for  a  discovery 
of  them.*  From  the  nature  of  this  proceeding,  as  soon  as 
the  defendant  had  interposed  his  answer  making  disclosure 
of  facts  in  compliance  with  the  rules  of  equity,  the  action 

subject  of  this  chapter  is  discussed  in  6  Townsend  v.  Lawrence,  9  Wend, 

an  extended  note  to  Lester  v.  People,  (N.  Y.)   458. 

41  Am.  St.  Bep.  388-396,  from  which  7  Townsend  v.  Lawrence    9   Wend, 

we  have  extracted  useful  matter.  (N.   Y.)    458;    Atkyns  v.  Wright    14 

4  Mitford's   Pleading^  and   Practice  Ves.     21I,     33     Eng.     Reprint,     502- 

in  Equity,  p.  101.  Bischoflfsheim  v.  Brown,  29   Tod.  34l'. 

n  Snell,  in  his  Principles  of  Equity,  8  Kelly  v.   Eckfnnl.  5  Paige,  .548- 

P-  485.  Millsaps  v.  Pffeifei,  44  Miss.  805. 
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terminated;  the  party  seeking  the  discovery  had  accom- 
plished all  the  relief  which  this  auxiliary  proceeding  could 
afford,  and  he  was  at  liberty  to  use  the  evidence  thus  ob- 
tained in  his  other  action.®  The  courts  of  equity,  not  only 
exercised  this  auxiliary  jurisdiction,  but  they  always  as- 
serted their  right  to  probe  the  conscience  of  the  defendant ; 
and  it  was  an  incident  of  their  general  jurisdiction  that 
the  defendant  could  he  compelled  to  answer  on  oath  the  al- 
legations and  interrogatories  in  the  bill.  "It  is  the  right, 
as  a  general  rule,  of  the  plaintiff  in  equity  to  examine  the 
defendant  upon  oath  as  to  all  matters  of  fact  which,  being 
well  pleaded  in  the  bill,  are  material  to  the  proof  of  the 
plaintiff's  case,  and  which  the  defendant  does  not,  by  his 
form  of  pleading,  admit.  Courts  of  equity,  as  a  general 
rule,  oblige  a  defendant  to  pledge  his  oath  to  the  truth  of 
his  defense;  with  this  qualification,  the  right  of  a  plaintiff 
in  equity  to  the  benefit  of  the  defendant's  oath  is  limited 
to  a  discovery  of  such  material  facts  as  relate  to  the  plain- 
tiff's case,  and  it  does  not  extend  to  the  discovery  of  the 
manner  in  which,  or  of  the  evidence  by  means  of  which, 
the  defendant's  case  is  to  be  established,  or  to  any  discov- 
ery of  the  defendant's  evidence."^"  The  bill  of  discov- 
ery could  be  maintained  hy  the  plaintiff  in  an  action  at  law 
against  the  defendant  therein,  or  by  the  defendant  in  an 
action  at  law  against  the  plaintiff  therein,  and  also  by  the 
defendant  in  a  suit  in  equity  in  the  form  of  a  cross-bill 
against  the  complainant  therein,  in  order  to  obtain  a  dis- 
closure of  facts  necessary  to  enable  him  to  frame  his  an- 
swer to  the  original  bill;  or  it  could  be  maintained  to 
secure  a  disclosure  of  facts,  material  as  evidence  on  his 
behalf,  at  the  hearing  upon  the  original  bill  and  answer 
thereto.**  There  are  important  limitations  upon  the  right 
to  bring  a  bill  for  discovery,  among  which  the  following 
may  be  mentioned:  It  will  not  be  entertained  when  the 
discovery  is  not  material  to  the  suit;  when  the  plaintiff  has 

9  See  the  authorities  last  cited.  H  Pom.  Eq.  Jur.,  3d  ed.,  §  191. 

10  Wig.   Discovery,    21,   22,   quoted 
in  1  Pom.  Eq.  Jur.,  3d  ed.,  §  195,  note. 
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no  interest  in  the  subject  matter;  when  an  action  will  not 
lie;  where  the  subject  is  not  cognizable  in  any  court,  or 
where  the  defendant  is  not  bound  to  disclose  his  own  title,^^ 
or  is  otherwise  excused  by  reason  of  the  matter  of  which 
disclosure  is  sought  being  privileged.  We  shall  have  oc- 
casion later  on  to  deal  with  the  subject  of  such  communica- 
tions;^^ but,  as  a  rule,  communications  between  attorney 
and  client,  physician  and  patient,  and  husband  and  wife 
are  not  ordered  to  be  disclosed  by  bills  of  discovery,  and 
the  rule  extends  to  political  communications  which  the 
head  of  the  department  considers  should  be  kept  secret  in 
the  interests  of  the  state.  A  suit  in  equity  in  the  nature 
of  a  bill  of  discovery,  when  tenable,  must  relate  only  to  a 
discovery  of  documents  or  other  evidence  which  pertains 
to  the  merits  of  a  pending  action  or  one  about  to  be  insti- 
tuted ;  and  it  cannot  be  used  to  establish  facts  collateral  to 
the  merits,  to  enable  a  plaintiff  to  bring  defendants  within 
the  jurisdiction  of  the  court.^*    No  person  is  obliged  to 


12  Pom.  Eq.  Jur.,  Sd  ed.,   §  195  et 
seq. ;    2   Story,   Eq.  Jur.,  §  1489. 

13  See  §  708,  post. 

It  Union  etc.  Co.  v.  Superior  Court, 
149  Cal.  790,  87  Pae.  1035.  In  that 
case  the  action  in  aid  of  whioh  the 
plaintiff  claimed  the  right  to  a  dis- 
covery was  already  pending.  The 
matters  as  to  which  disclosure  was 
sought  were  in  no  way  material  to 
the  issues  presented  by  the  main  ac- 
tion in  the  court  below,  ■  and  a,  dis- 
closure of  them  did  not  assist  the 
plaintiff  therein  in  establishing  its 
case.  The  facts  constituting  the 
cause  of  action  were  fully  known  to 
the  plaintiff,  and  had  been  set  forth  , 
by  it  in  its  complaint.  "What  it 
seeks  now,"  said  the  court,  "is  not  the 
disclosure  of  facts  relevant  to  the 
cause  of  action  or  which  will  assist 
in  establishing  it,  but  of  facts  en- 
tirely collateral  to  the  merits,  which 
will  enable  it  to  bring  defendants 
within   the  jurisdiction  of   the  court. 


No  case  has  been  cited  which  extends 
the  right  of  discovery  to  a  state  of 
facts  such  as  is  here  presented.  In 
Post  v.  Toledo  etc.  K.  R.  Co.,  144  Jlass. 
341,  59  Am.  Eep.  86,  11  N.  E.  540, 
the  plaintiff,  creditor  of  a  corporation, 
was  allowed  a  discovery  of  the  names 
of  stockholders,  in  order  that  he 
might  enforce  the  individual  liability 
of  such  stockholders.  But  the  names 
of  such  stockholders  constituted  infor- 
mation which  was  essential  to  plain- 
tiff in  order  that  he  might  frame  his 
proposed  declaration  or  complaint  and 
institute  hi§  action.  While  the  name 
and  identity  of  the  proposed  defend- 
ants are  certainly  material  to  a  cause 
of  action  about  to  be  instituted,  the 
whereabouts  of  defendants  who  are 
known  and  who  have  been  made  par- 
ties cannot  be  said  to  be  material  to 
an  action  already  pending  against 
them.  Hoppock's  Exrs.  v.  United  N. 
J.  R.  R.  &  C.  Co.,  27  N.  J.  Eq.  2S6 
(reversed   on   a  ground   not   here   in- 
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answer  matter  of  scandal;  nor  to  make  discovery  of  that 
which  may  subject  him  to  a  forfeiture  or  penalty.  The 
term  "scandal,"  that  protects  a  person  from  making  an- 
swer, has  a  meaning  limited  and  technical.  Fraud,  in  the 
established  sense  of  the  word,  is  not  scandal,  but  this 
epithet  is  applicable  to  crime  only.  Notwithstanding  the 
answer  of  the  defendant,  by  the  discovery  of  a  private 
fraud,  may  tend  to  cast  great  reproach  on  his  conduct  and 
character,  still  he  is  compellable  to  make  answer.  But  to 
the  scandal  and  infamy  arising  from  crime,  he  is  never  to 
be  accessory  by  being  compelled  to  make  discovery.  ^^  Nor 
is  the  defendant  bound  to  make  discovery,  not  only  of  that 
which  must,  but  even  of  that  which  may,  subject  him  to  a 
penalty.'® 

§  702a.  Same,  continued — Qualification  of  rule  as  to 
party  to  action. — Although  the^  bill,  for  discovery  lay  only 
as  between  the  parties  to  the  action  brought,  or  to  be 
brought,"   the   exigencies   of  modern   corporation   trans- 

volved  in  United   New  Jersey  E.   B.  can  never   be   enforced:    Williams   v. 

etc.    Co.   v.    Hoppoek,   28    N.    J.    Bq.  Farrington,   3   Bro.   0.   C.   39;    Park. 

261),  is  similar  in  principle  to  Post  279,    29    Eng.    Reprint,   395;    2    Oox, 

V.  Toledo  etc.  E.  E.  Co."  202,  30  Eng.  Reprint,  94;   Parkhurst 

15  Mitf.  37,  147 ;  Deane  v.  Rastron,  v.  Lowten,  1  Mer.  391.  Upon  the 
1  Ansti'.  64;  AUen  et  al.  v.  Randolph  same  principle,  if  the  penalty  is 
et  al.,  4  Johns.  Ch.  (N.  Y.)  693;  waived  by  the'  plaintiff,  and  by  all 
Chetwynd  v.  Lindon,  2  Ves.  Sr.  450,  those  who  can  claim  any  part  of  the 
28  Eng.  Reprint,  315;  Parkhurst  v.  penalty  or  forfeiture,  the  defendant 
Lowten,  1  Mer.  391,  35  Eng.  Reprint,  is  bound  to  make  discovery;  1  Madd. 
718;  Harrison  et  ux.  v.  Southeote  et  Ch.  173;  Bird  v.  Hardwieke,  1  Vern. 
al.,  1  Atk.  539,  26  Eng.  Reprint,  333.  109,  23  Eng.  Reprint,  349 ;  1  Ch.  Eep. 

16  1  Madd.  Ch.  73;  City  of  London  144.  And  on  similar  ground,  if  the 
v.  Levy,  8  Ves.  Jr.  404,  32  Eng.  Ee-  penalty  is  barred  and  irrecoverable,  a 
print,  408;  Finch  v.  Finch,  2  Ves.  discovery  will  be  enforced;  Anon.,  1 
Sr.  492,  28  Eng.  Eeprint,  315.  The  Vern.  60,  23  Eng.  Eeprint,  310.  In 
Attorney  General  v.  Duplessis,  Park.  opposition  to  the  principles  above 
144;  Hinde  Ch.  40,  41;  Mitf.  160;  stated  is  the  case  of  Northrop  v. 
Harrison  et  ux.  v.  Southeote  et  al.,  1  Hatch,  6  Conn.  361,  but  that  case  is 
Atk.  539.  If,  however,  the  statute  of  distinguished  in  Skinner  v.  Judson,  8 
limitations  has  incurred,   the   defend-  Conn.  528,  21  Am.  Dec.  691. 

ant  is  compellable  to  answer,  and  for  it  it'  has    been    applied   to    atock- 

thifl  plain  reason,  because  the  penalty      holders  named  as  defendants:   Brum- 
EvidencelV — 16' 
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actions  have  called  for  its  extension  in  certain  exceptional 
cases.  Thus  where  a  corporation  was  insolvent  and  a 
receiver  was  appointed,  and  an  assessment  had  been  made 
and  the  receiver  was  desirous  of  suing  the  owner  of  the 
stock  therefor,  it  was  held  that  he  was  entitled  to  discovery 
from  a  broker  who  had  manipulated  the  shares  so  that  they 
were  held  by  an  irresponsible  party.^®  The  claim  for  dis- 
covery was  resisted  on  the  ground  of  the  broker  not  being 
a  party  to  the  action,  and  the  opinion  deals  squarely  with 
the  question.  "Now  that  by  the  purchase  and  ownership 
of  stock  in  this  company  the  owner  assumed  payment  of 
unpaid  assessments  will  not  be  or  at  least  in  this  case  is  not 
questioned.  But  the  actual  owner  here  seeks  by  the  act  of 
his  agent  to  vest  ownership  in  himself,  and  at  the  same 
time  divest  the  liability  incident  to  such  ownership.  For 
one  to  falsely  assume  ownership  of  property  not  his  own 
in  order  to  obtain  money  from  another  is  fraudulent.  It 
may  well  be  asked  whether  the  converse  thereof,  viz.,  for 
one  falsely  to  assume  nonownership  of  his  own  property 
in  order  to  withhold  money  from  another  is  any  less  so. 
Now  this  bill  is  not  against  a  mere  stranger  who  casually 
discovers  the  identity  or  liability  of  another;  but,  be  it 
observed,  we  are  dealing,  through  an  admitted  agent  who 
has  actively  forwarded  hig  principal's  purpose,  with  that 
hidden  principal  himself,  for  qui  facit  per  alium  facit  per 
se.  Here  then,  we  have  a  receiver  with  an  unquestioned 
right  against  another,  and  that  other  subject  to  an  un- 
questioned liability, to  the  receiver  and  a  court  of  law  by 
its  own  process,  powerless  to  enforce  the  liability.  But  the 
law's  extremity  is  equity's  opportunity."  Unless,  there- 
fore, the  broker  "stands  in  the  relation  of  a  mere  ordi- 
nary witness  to  the  cause,  there  would  seem  to  be  no 
ground  for  denying  complainant  relief.  That  he  is  a  wit- 
ness and  not  a  party  is  clear  in  that  no  relief,  other  than 
mere  discovery,  is  sought  against  him;  but  that  he  has  by 

ley  V.  Westchester  County  Mfg.  Soc,  11  Ann.  Oas.  576,  81  C.  C.  A.  498; 
1  Johns.  Ch.  {;N.  Y.)   366.  Brown  v.  McDonald,  133  Fed.  897,  68 

18  Kurtz  V.'  Brown,   152   Fed.   372,       L.  K.  A.  462,  67  b'.  C.  A.  59. 
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his  conduct  so  connected  himself  with  the  subject  matter  of 
the  proposed  suit  that  he  is  treated  as  wholly  different 
from  a  mere  witness  is  equally  clear.  "^^  In  referring  to 
the  English  case  cited  in  the  notes  the  court  added  that  if 
the  relation  of  a  ship  owner,  a  mere  forwarder  of  goods,  so 
connects  him  with  the  transaction  that  he  is  regarded  as 
other  than  a  witness,  there  could  be  no  question  that  the 
active  agent  to  conceal  the  identity  of  the  owners  of  this 
stock  was  not  to  be  regarded  as  a  mere  witness.  "In  case 
of  fraud,  a  party  to  the  fraud  cannot  assert  his  want  of  in- 
terest in  the  subject."^" 


19  In  Orr  v.  Diaper,  4  Ch.  Div.  92, 
a  "bin  was  brought  by  the  owner  of  a 
trademark  against  ship  owners,  who 
were  mere  forwarders  of  goods  in- 
tended to  counterfeit  complainant's 
trademark.  It  was  there  contended 
such  ship  owners  were  mere  witnesses 
and  that  complainant  had  no  title  to, 
sue  them.  This  contention  was  not 
sustained,  and  it  is  not  without  sig- 
nificanee,  as  showing  how  firmly 
grounded  the  right  of  discovery  in 
aid  of  a  proposed  action  at  law  had 
become  in  English  jurisprudence,  that 
counsel  for  the  bill  were  not  called 
upon  to  answer.  The  court  said : 
"The  plaintiffs  state  that  they  seek 
discovery  in  aid  of  other  proceedings; 
and  for  the  defendants  it  is  contended 
that  they  cannot  mean  to  take  any 
proceedings  against  them,  as  they 
eould  do  that  without  having  the 
names  of  other  persons.  The  plain- 
tiffs, however,  want  to  bring  their 
action  against  those  persons  for  whom 
the  defendants  have  shipped  goods 
with  counterfeit  marks.  It  has  been 
submitted  that  the  defendants  are 
mere  witnesses;  but  their  position, 
they  being  actual  shippers,  is  differ- 
ent from  that  of  mere  witnesses.  I 
think  the  plaintiffs  do  show  a  title 
to  sue In  this  case  the  plain- 


tiffs do  not  know  and  cannot  discover 
who  the  persons  are  who  have  invaded 
their  rights,  and  who  may  be  said  to 
have  abstracted  their  property.  These 
proceedings  have  come  to  a  deadlock, 
and  it  would  be  a  denial  of  justice  if 
means  eould  not  be  found  in  this 
court  to  assist  the  plaintiffs." 

20  Kurtz  V.  Brown,  supra,  followed 
in  Brown  v.  Huey,  166  Fed.  483.  In 
Story,  Eq.  Jur.,  §  1488,  he  says:  "As 
the  object  of  this  jurisdiction  in  cases 
of  bills  of  discovery  is'  to  assist  and 
promote  the  administration  of  public 
justice  in  other  courts,  they  are 
greatly  favored  in  equity,  and  ivill 
be  sustained  in  all  cases  where  some 
well-founded  objection  does  not  exist 
against  the  exercise  of  the  jurisdic- 
tion. We  shall  therefore  proceed  to 
the  consideration  of  some  of  the"  cir- 
cumstances which  may  constitute  an 
objection  to  such  bills,  leaving  the 
reader  silently  to  draw  the  conclusion 
that  if  nofte'  of  these  nor  any  of  the 
like  nature  intervene,  the  jurisdiction 
to  compel  the  discovery  sought  will  be 
strictly  enforced."  It  is  noteworthy 
that  the  learned  author  enumerates 
twelve  principal  grounds  for  resisting- 
a  bill  of  discovery  in  aid  of  law,  and 
that  none  of  them  preclude  relief  in  a 
case  similar  to  Kurtz  v.  Brown,  supra^ 
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§  702b.  Same,  continued. — Closely  connected  with  the 
right  to  discovery  in  chancery  is  the  right  to  compel  the 
defendant  to  produce,  for  the  inspection  of  complainant, 
domimentary  evidence  which  is  in  his  possession,  and  is 
necessary  to  be  used  as  evidence  for  the  complainant.  It 
was  a  familiar  rule  that,  when  a  defendant  had  admitted 
in  his  answer,  in  reply  to  allegations  or  interrogatories 
of  the  bill,  that  he  had  possession  of  such  documents,  and 
that  they  were  material  to  the  plaintiff's  case  or  to  the 
relief  demanded  by  him,  they  had  to  be  produced  for  in- 
spection on  the  order  of  the  court.  One  of  the  limitations 
upon  the  right  to  discovery  is  thus  stated  by  Pomeroy: 
"The  ground  upon  which  the  plaintiff's  right  to  the  pro- 
duction of  documents,  as  well  as  to  any  other  discovery, 
must  rest  is  that  they  relate  to  and  are  material  to  his  own 
case,  or  to  the  relief  which  is  demanded  in  his  suit;  he  has 
no  right  to  a  discovery  of  the  defendant's  evidence,  nor  to 
the  production  or  inspection  of  papers  connected  with  the 
defendant's  title  alone.  If,  however,  the  documents  are 
material  to  his  own  case,  or  to  the  relief  he  demands,  the 
fact  that  they  may  also  be  evidence  for  defense,  or  may 
tend  to  support  the  defendant's  title  or  contention  does  not 
prevent  the  plaintiff  from  compelling  their  production.  "^^ 
In  later  times,  however,  the  strictness  of  the  old  rule  was 
considerably  relaxed,  and  it  became  the  established  English 
practice  for  the  court  to  order  a  party  to  furnish  papers 
to  his  adversary,  or  allow  copies  of  them  to  be  taken,  if . 
material  to  his  suit  or  defense.^^  But  the  New  York  court, 
in  the  earlier  decisions,  declined  to  follow  the  English  prac- 
tice, except  in  certain  cases,  as  where  the  instrument  to  be 
inspected  or  copied  was  the  immediate  foundation  of  the 
action,  and  in  a  few  other  cases  depending  upon  peculiar 

21  Pom.  Eq.  Jur.,  3d  ed.,  §  207.  Slight,   1   Dowl.  P.   C.   163;   Price  v. 

22  Bluck  V.  Gomportz,  7  Ex.  67,  2  Harrison,  8  Com.  B.,  N.  S.,  617; 
L.  M.  &  P.  597,  21  L.  J.  Ex.  25,  15  Steadman  v.  Arden,  15  Mees.  &  W. 
Jur.  1040;  Reid  v.  Coleman,  2  Dowl.  587,  4  D.  &  L.  16,  15  L.  J.  Ex.  310, 
P.  C.  354,   2  Car.  &  M.  456,  4  Tyr.  10  Jur.  553. 

274,  2  L,  J.  Ex.  138;  Doe  d. v. 
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circumstances.  It  was  held  that  the  exercise  of  the  power 
of  courts  at  common  law  to  compel  the  production  of  writ- 
ings in  actions  therein  was  confined  to  those  which  were 
the  foundation  of  the  action,  excluding  those  which  were 
evidentiary  only.^^  The  broader  ground  was  taken,  how- 
ever, in  decisions  of  the  same  court,  that  either  party  was 
entitled  to  a  rule  for  the  production  of  a  paper,  when  on  a 
bill  of  discovery  he  could  obtain  what  he  asked  for,  and 
the  paper  was  necessary  to  enable  him  to  proceed  in  his 
cause  with  safety.^*  And  it  is  a  matter  of  course  in  courts 
of  law  to  compel  a  party  who  has  the  possession  of  a 
document  belonging  equally  to  both,  to  produce  the  same 
for  the  inspection  of  his  adversary,  for  the  purposes  of 
the  suit.^^  A  plaintiff  who,  in  whatever  manner  or  under 
whatever  name,  is  entitled  to  a  portion  of  the  proceeds 
of  a  common  venture,  is  prima  facie  entitled  to  an  inspec- 
tion, when  necessary,  of  the  books  containing  the  records 
thereof,  unless  it  appears  that  the  application  is  in  bad 
faith.26 

§  702c.  Same,  continued. — Having  thus  outlined  the 
general  jurisdiction  of  the  courts  of  equity,  we  shall  equally 
briefly  draw  attention  to  some  of  the  more  important  prin- 
ciples which  guide  those  courts  in  extending  the  relief  by 
bill  of  discovery.  Such  bills  are  always  brought  in  aid  of 
a  pending  suit  at  law,  or  of  a  stiit  about  to  be  brought  to 
have  disclosure  of  facts  resting  in  the  knowledge  of  de- 
fendants, such  as  deeds  or  other  writings  in  his  custody 
or  power ;  but  no  relief  is  sought  because  of  such  discovery, 
or  touching  the  matter  brought  to  light.^^  The  object  of 
the  bill  is  to  obtain  a  discovery  of  facts  material  to  the 

23  Willis  V.  Bailey,  19  Johns.  (N.  etc.  E.  H.  Co.,  129  N.  Y.  54,  26  Am. 
Y.)  268;  Bank  of  Utica  v.  Hillard,  6  St.  Eep.  507,  14  L.  E.  A.  466,  29  N. 
Com.  (N.  Y.)  62.  E.  235. 

24  Lawrence  c  Ocean  Ins.  Co.,  11  25  Kelly  v.  Eckford,  5  Paige  (N. 
Johns.  (N.  Y.)  245,  and  note;  Wallis  Y.),  548. 

V.    Murray,    4    Cow.     (N.    Y.)     399;  26  Vieller   v.    Oppenheim,   31   Abb. 

Townsend  v.  Lawrence,  9  Wend.   (N.       N.  C.  (N.  Y.)  181. 

Y.)  458.     See  McQuigan  r.  Delaware  27  Story,  Eq.  Jut.,  §  1483. 
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prosecution  of  the  complainant's  right  in  some  other  suit. 
It  is  generally,. if  not  always,  the  case  that  a  court  of  law, 
or  some  other  tribunal  than  a  court  of  equity,  has  exclu- 
sive cognizance  of  the  subject  matter  touching  which  dis- 
covery is  sought.  Incidental  relief,  necessaiy  to  give  the 
plaintiff  full  benefit  of  discovery,  is  allowable,  such  as  the 
stay  of  the  suit  at  law  until  discovery  is  made,  or  the 
production  of  deeds  and  papers  in  court.-*  And  the  rem- 
edy is  extended  to  practically  every  cause  of  action  in 
which  the  party  seeks  that  assistance  which  he  could  not 
obtain  through  the  medium  of  his  action  at  law.  Formerly, 
there  was  some  doubt  as  to  the  right  in  an  action  of  tort, 
especially  in  cases  of  personal  tort,  a  distinction  being 
sought  to  be  drawn  between  trespass  to  the  goods  or  on 
the  lands  of  the  plaintiff  and  trespass  to  his  person.  So, 
alsO;  there  was  originally  an  effort  made  to  limit  the  doc- 
uments of  which  discovery  was  asked  to  muniments  of 
title.  G-radually  each  of  these  doubts  has  been  dispelled 
in  favor  of  the  right  to  have  them  discovered.  Several 
well-known  English  cases  illustrate  the  application  that  has 
been  made  of  the  doctrine  of  discovery  in  aid  of  actions 
at  law,  in  respect  to  documents  and  books.  The  docu- 
ments, a  discovery  of  which  was  sought  in  these  cases,  were 
not  muniments  of  title,  or  documents  containing  evidence 
bearing  upon  an  accounting  between  the  parties,  but  were 
letters,  books  and  papers  supposed  to  contain  evidence  in 
support  of  the  plaintiff's  case  in  actions  at  law.  Indeed, 
no  cases  have  been  found  in  which  it  is  held  that  the  right 
of  discovery  in  respect  to  documents  depends  upon  the  fact 
that  the  documents  are  muniments  of  title  to  property  in 
dispute  in  the  action  at  law,  or  that  they  are  relevant  to 
an  accounting  between  the  parties  sought  in  such  action. 
The  right  to  the  discovery  of  documents  is  as  extensive 
as  the  right  to  discovery  by  oral  testimony,  and  depends 

28  Story,  Eq.  PI.  315.     This  chan-       conferred    upon    the    courts    of    law: 
cei-v  jurisdiction  in  aid  of  a  proceeil-       Kearney  t.  Jeffries,  48  Miss.  343. 
ing    at    law    has,    by    statute,    been 
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upon  the  same  principles. ^^  In  a  Massachusetts  case  the 
same  rule  was  applied.  One  only  of  three  defendants  in 
an  action  for  breach  of  contract  defended,  and  discovery- 
was  sought  by  the  plaintiff  of  a  letter  written  by  one  of 
the  other  defendants  to  him.  The  court  there  held  that 
if,  under  any  circumstances,  the  letter  might  be  introduced 
as  evidence,  that  was  sufficient  to  entitle  the  plaintiff  to 
discovery  of  it,  or  if  facts  existed  which  would  afford  the 
.defendant  proper  excuse  for  not  producing  it,  then  the 
defendant  must  state  those  facts.^"  A  consideration  of  the 
origin  of  the  equitable  remedy  for  discovery,  and  of  its 
nature  and  purpose,  leads  to  the  conclusion  that  it  niay 
be  employed  to  compel  the  production  of  personal  chattels, 
as  well  as  books,  deeds,  letters  and  other  documents,  for 
inspection  and  examination  in  aid  of  an  action  at  law,  and 
that  it  may  be  employed  to  enable  expert  witnesses  to  tes- 
tify in  relation  thereto.  It  may  also  be  invoked  in  aid  of 
an  action  at  law  for  a  personal  tort  arising  from  negligence 
not  involving  moral  turpitude,  a  crime,  or  misdemeanor, 
or  a  forfeiture  of  property.  It  has  also  been  held  that  stat- 
utes removing  the  disability  of  parties  as  witnesses,  au- 
thorizing the  taking  of  depositions,  and  the  court  to  order 
a  view,  do  not  furnish  such  a  complete  remedy  for  obtaiur 
ing  information  concerning  personal  property  in  the  pos- 
session of  the  defendant  as  to  oust  the  court  of  jurisdiction 
to  grant  a  bill  of  discovery  in  aid  of  an  action  at  law.  To 
warrant  discovery,  it  is  not  necessary  that  there  should 
be  absolutely  no  means  of  proving  the  plaintiff's  case 
without  it.  The  bill  may  be  used  either  when  the  party 
without  a  discovery  has  no  proof  at  all  or  when  he  requires 
the  discovery  to  help  what  proof  he  has.^^     There  are  also 

29  Anonymoua,  2   Ves.   Sr.   620,   28  wick  v.  Bowman,  L.  R.  16  Q.  B.  Div. 

Eng.  Beprint,  395;  Moodalay  v.  Mor-  561. 

ton,  1  Bro.  C.  C.  469,  Dick.  652;  Bur-  30  Peck  v.  Ashley,  12  Met.  (Mass.) 

rail  T.  Nicholson,  1  Mylne  &  K.  680,  478. 

39  Eng.  Reprint,  838;  Storey  v.  Len-  31  Reynolds     v.     Burgess     Sulphite 

nox,  1  Mylne  &  C.  525,  40  Eng.  Re-  Fibre  Co.,  71  N.  H.  332,  93  Am.  St. 

print,  476 ;  Smith  V.  Beaufort,  1  Hare,  Rep.   535,   57  L.   R.   A.   949,   51   Atl. 

507,    66    Eng.    Reprint,    1132;    Chad-  1075.     In    that    case    a    bill    of    dis- 
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authorities  for  the  inspection  of  real  estate,  and  it  would 
seem  that  the  court  of  equity  will  not  refuse  discovery  hav- 
ing relation  to  property  of  any  particular  kind.*^  In  an 
interesting  case,^*  the  circuit  court  of  the  district  of  Kan- 
sas held  that  the  power  of  the  court  to  order  corporal 
inspection  was  not  limited  to  living  human  beings.  A  man 
insured  his  life  for  one  hundred  thousand  dollars  with  the 
insurance  company,  party  to  the  application,  and  for  four 


covery  was  maintained  to  compel  the 
production  and  right  of  inspection  of 
fragments  of  broken  machinery  in  the 
possession  of  the  defendant  in  aid  of 
the  proper  preparation  for  a  trial  of 
a  suit  at  law  for  a  personal  injury. 
In  the  report  of  an  old  English  case, 
cited  in  the  New  Hampshire  case  re- 
ferred to,  Marsden  v.  Panshall  (1686), 
1  Vern.  407,  23  Eng.  Reprint,  548,  we 
find,  "Sergeant  Maynard  this  day 
moved  for  the  plaintiff  that  the  de- 
fendant might  be  ordered  to  let  the 
plaintiff,  with  two  or  more  persons 
present,  have  a  sight  of  the  clothes 
pawned,  ....  which  was  ordered  ac- 
cordingly; the  meaning  of  which  was, 
and  so  it  was  taken  by  the  court,  that 
the  plaintiff  should  thereby  be  en- 
abled to  bring  an  action  at  law."  It 
was  urged  that  this  was  not  an  order 
compelling  inspection  of  the  defend- 
ant's property,  as  the  title  was  alleged 
to  be  in  the  plaintiff,  and  this  was 
not  denied.  But  the  tille  to  the 
clothes  was  the  fact  to  be  determined 
in  the  action  at  law.  It  might  have 
turned  out  that  they  belonged  to  the 
defendant.  Macclesfield  v.  Davis,  3 
Ves.  &  B.  16,  35  Eng.  Reprint,  385,  is 
to  the  same  effect. 

32  Lonsdale  v.  Curwen,  3  Bligh, 
168,  4  Eng.  Reprint,  166;  Walker  v. 
Fletcher,  3  Bligh,  172,  4  Eng.  Re- 
print, 568;  East  India  Co.  v.  Kynas- 
ton,  3  Bligh,  153,  4  Eng.  Reprint, 
561;    Attorney  General  v.   Chambers, 


12  Beav.  159,  50  Eng.  Reprint,  1020; 
Lewis  V.  Marsh,  8  Hare,  97,  68  Eng. 
Reprint,  288.  In  a  note  to  the  first- 
named  case,  Bligh,  the  reporter,  says: 
"The  practice  in  courts  of  equity  of 
granting  orders  for  inspection  of 
mines,  machines,  etc.,  is  well  settled. 
But  no  notice  has  ever  been  taken  of 
the  point  in  the  books  of  practice  and 
no  authorities  are  to  be  found  upon 
the  subject  in  the  reports  of  cases  in 
equity,  except  in  the  case  in  the  court 
below  of  Kynaston  v.  East  India  Co., 
as  reported  in  3  Swan.  248,  19  R.  R. 
202,  36  Eng.  Reprint,  850,  and  upon 
appeal  to  the  house  of  lords,  now  re- 
ported in  the  text,  and  which  case, 
as  it  relates  to  warehouses  is  distinct 
from  former  authorities  and  new  in 
its  kind.  Two  eases  of  orders  for  in- 
spection extracted  from  the  register's 
book  are  therefore  subjoined" — being 
Walker  v.  Fletcher,  3  Bligh,  172,  4 
Eng.  Reprint,  568,  and  Browne  r. 
Moore,  3  Bligh,  178,  4  Eng.  Reprint, 
571,  the  former  providing  for  an  in- 
spection of  mines  and  the  latter,  as 
has  already  been  stated,  for  an  in- 
spection of  machinery  in  a  case  for 
an  infringement  of  a  patent.  See  the 
late  ease  of  Donoghue  v.  Callanan, 
152  App.  Biv.  162,  136  N.  Y.  Supp. 
657  (discovery  of  aerated  water  ma- 
ohinejy) . 

33  Mutual  Life  Ins.  Co.  v.  Griesa, 
156  Fed.  398. 
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hundred  and  forty  thousand  dollars  with  other  companies. 
On  the  day  of  his  death  he  purchased  morphine  poison,  and 
that  evening  fell  from  the  roof  of  his  house,  and  when 
reached  was  unconscious,  remaining  in  that  condition  until 
his  death,  a  few  hours  thereafter.  At  the  time  he  took 
out  the  policy,  which  contained  a  provision  rendering  it 
void  in  the  event  of  death  by  suicide  within  two  years  of  its 
issue,  he  was  in  correspondence  with  a  chemist  as  to  the 
use  and  effect  of  poisons.  The  insurance  company  filed  the 
bill  for  discovery,  praying  the  exhumation  and  examination 
of  the  body.  '  The  bill  was  based  on  the  right  to  cancel  the 
policy.  The  deceased's  executors  had  brought  an  action 
on  the  policy.  The  executors  contended  that  there  was  no 
power  to  make  such  an  order.**  The  facts  disclosed  that 
the  eyes  of  the  deceased  showed  evidence  of  morphine  poi- 
son.    The  coroner  expressed  the  opinion  that  it  was  sui- 


34  The  reasons  given  contain  such 
valuable  matter  for  reference  that 
they  are  extracted  from  the  opinion: 
"The  executors  protested  against  mak- 
ing the  order  in  the  action  at  law  for 
two  reasons:  (1)  Section  724  of  the 
Eevised  Statutes  (TJ.  S.  Comp.  Stats. 
1901,  p.  583,  3  Fed.  Stats.  Ann.  2), 
provides  only  for  the  production  of 
papers  and  writings,  when  such  was 
formerly  allowable  under  the  chancery 
practice.  And  it  is  believed  that  such 
contention  is  correct,  and  that  a  court 
of  law  has  no  power  to  order  the  pro- 
duction or  inspection  of  inanimate 
objects  in  the  possession  or  control  of 
a  pprty  in  advance  of  the  trial.  This 
court  is  mindful  of  the  statement  in 
the  opinion  of  the  circuit  court  of  ap- 
peals for  this  circuit  in  the  case  of 
Penny  v.  Central  Coal  Co.,  138  Fed. 
769,  71  C.  C.  A.  135.  The  point  was 
not  discussed,  and  no  authorities  were 
cited.  It  was  a  mining  case.  Giving 
full  weight  to  that  decision,  it  must 
be  limited  to  mining  cases  only,  and 
then   only,   as   this  court  believes,   to 


cases  arising  in  states  having  statutes 
providing  for  such  inspection.  (2) 
But,  whatever  the  law  is  as  to  the 
point  noticed,  there  is  an  insurmount- 
able objection  to  making  the  order  in 
the  law  action  iii  the  case  now  before 
the  courtj-and  that  is  that  the  widow 
is  not  a  party  to  the  law  action,  and 
cannot  be  made  a  party  to  the  law 
action.  She  is  a  defendant  to  the 
action  in  equity.  The  widow  has  the 
control  of  the  body  of  her  deceased 
husband,  and  the  executors  do  not 
have:  Griffith  v.  Eailroad  (S.  C),  24 
Am.  Law  Reg.',  N.  S.,  586,  and  other 
cases  cited  in  note;  Larson  v.  Chase, 
47  Minn.  307,  28  Am.  St.  Rep.  370, 
14  L.  R.  A.  85,  50  N.  W.  23S ;  Young 
V.  College,  81  Md.  358,  31  L.  R.  A. 
540,  32  Atl.  177;  Petigrew  v.  Peti- 
grew,  207  Pa.  313,  99  Am.  St.  Rep. 
795,  64  L.  R.  A.  179,  56  Atl.  878. 
The  annotations  to  these  eases  show 
that  proposition  cannot  be  in  doubt, 
and  counsel  herein  agree  to  its  cor- 
rectness ;  so  that,  if  the  order  is  made, 
it  must.be  in  the  action  in  equity." 
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cide.  Neither  the  family  physician  nor  any  member  of  the 
family  was  called  as  a  witness.  "Whether  he  suicided," 
said  the  court,  "is  not  now  a  question  for  decision;  but 
on  such  a  showing,  if  the  body  cannot  be  exhumed,  it  is 
because  the  court  cannot  and  should  not  compel  the  dis- 
closure of  the  real  truth.  If  such  disclosure  cannot  be 
made,  it  is  because  of  the  right  of  one  party  to  disclose  the 
truth,  if  believed  advantageous,  and  to  conceal  it  if  believed 
harmful,  and  that  ought  not  to  be  a  rule  for  the  guidance 
of  courts.  And  the  only  objection  aside  from  that  as  to 
the  power  of  the  court  is  one  of  sentiment,  as  if  sentiment 

should  control  in  the  administration  of  justice Can 

anyone  doubt  but  that  all  sentiment  would  dissipate,  and 
all  objection  would  vanish,  if  it  were  necessary  for  the  es- 
tate to  make  the  showing  in  order  to  recover  the  large  sum 
of  money  involved?  And  why  should  it  be  optional  with 
one  party  to  say  what  part  of  the  truth  shall  be  made 
known  and  what  part  kept  from  the  court!  The  order 
will  be  that  the  marshal  of  this  district  will  exhume  the 
body.  The  court  will  appoint  a  pathologist  to  examine  the 
body,  to  the  end  that  the  evidence  may  be  had  as  to  whether 
the  fall  killed  the  insured.  A  chemist  will  be  appointed 
to  determine  whether  he  died  by  morphine  poison.  The 
results  of  their  efforts  ought  to  materially  aid  the  court 
in  arriving  at  the  truth.  And  such  an  order  is  made  be- 
cause the  court  is  of  the  opinion  that  it  cannot  be  made  in 
the  action  at  law,  but  holding  that  it  is  within  the  general 
powers  of  a  court  of  equity,  and  that  such  an  order  is  in 
the  furtherance  of  justice."^®  The  equity  courts  too  will 
compel  discovery  in  aid  of  the  tribunals  of  sister  states.  It 
has  been  held  that  the  jurisdiction  which  they  exercise  as 
ancillary  to  that  of  other  courts  is  not,  either  on  principle 
or  authority,  confined  to  other  courts  of  the  same  state.** 

35  Mutual  Life  Ins.  Co.  v.  Griesa,  amiDation,  with  which  we  have  already 

supra.     This  case  contains  also  a  use-  dealt  under  the  heading  of  "Inspee- 

ful  list  of  the  authorities  conflicting  tion  of  the  Person,"  §§  396,  397,  ante. 

on  the   power   of   compelling  the   ex-  36  Post  &  Co.  v.  Toledo  etc.  E.  B., 

posure  of  the  person  for  physical  ex-  144  Mass.  341,   58  Am.  Eep.   86,   11 
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It  is  now  fairly  well  settled  that  the  bill  for  discovery  will 
not,  save  in  very  exceptional  cases,  be  entertained  after 
judgment  in  the  action  at  law.^^  There  must  be  a  clear 
case  of  accident,  surprise  or  fraud,  before  equity  will  inter- 
fere. Lord  Thurlow  was  very  tenacious  of  the  doctrine 
that  a  party  who  had  an  opportunity  of  a  trial  at  law,  and 
would  not  avail  himself  of  it,  could  not  come  into  a  court 
of  equity  for  relief.^*  Such,  now,  is  the  established  doc- 
trine in  England,  and  has  been  for  a  longer  time  the 
doctrine  in  the  United  States.  And  the  doctrine,  as  applied 
to  a  case  for  relief  from  usury,  is  that  a  defendant  sued 
at  law  on  a  contract  alleged  to  be  usurious  will  not  be 
entitled  to  a  bill  of  discovery,  if  he  suffers  a  verdict  and 
judgment  to  be  taken  against  him;  and  especially  when  he 
does  so  without  making  a  defense  at  law.*®  "The  reason 
of  the  rule  is,  that  the  proof  of  usury  is  a  good  defense 
at  law;  and  when  it  is  in  the  knowledge  of  the  defendant, 
no  satisfactory  reason  can  be  given  why  the  discovery  was 
not  sought  while  the  suit  was  pending.     It  is  our  opinion, 

N.  E.  540.     In  Mitchell  v.   Smith,  1  Dec.  732;  Bush  v.  Mahon,  2  Ind.  44; 

Paige  (N.  Y.),  287,  a  bill  was  main-  Gentry  v.  Thornberry,  3  Dana  (Ky.), 

tained    in   the   court   of   chancery   of  500;  Wright  v.  King,  Harr.   (Mich.) 

New  York  for  the  discovery  of  mat-  12;    Thurmond   y.    Durham,   3    Yerg. 

ters    in   aid   of    the    defense   of    an  ,(Tenn.)     99;     Green   v.     Massie,    21 

action   at    law   brought   in    Connecti-  Gratt.    356;    ZoU  v.   Campbell,   3   W. 

cut.     In    Burgess   v.   Smith,  2    Barb.  Va.  -226. 

Ch.    (N.  Y.)    276,   it  is  said:    "This  38  In  the  ease  of  Protheroe  v.  For- 

court     has     jurisdiction,     and     will  man,  2  Swan.  227,  36  Bng.  Reprint, 

entertain   a   bill   of   discovery   in   aid  602,  the  lord  chancellor  says:    "If  a 

of  the  prosecution  of  a  civil  suit,  in  defendant  has  a  good  legal  defense, 

a  sister  state,  or  in  a  foreign  tribunal,  but  the  matter  has  not  been  tried  at 

or  in  a  court  of  the  United  States."  jaw,    it    becomes    a    serious    question 

And  in  the  last  named  case  Chancellor  whether   a   party   who,   being   compe- 

Walworth    emphasized    the    rule    that  tent,  does  not  choose  to  defend  him- 

such  a  bill  would  not  be  entertained  gelf  at  law,  can  come  into  equity  and 

against  one  not  a  party  to  the  suit,  change  the  jurisdiction.     Consider  the 

even  though  such  person  was  the  sub-  effect:  he  might  not  have  succeeded  at 

stantial  party  in  interest  in  the  de-  law,  but  by  coming  into  equity  he  se- 

fense  of  such  suit.  cures  so  much  additional  time." 


37  McCoUum    V.    Prewitt,    37    Ala. 

73;    Norris   v.   Denton,   2   Cal.   378; 

Pollock  v.  Gilbert,  16  Ga.  398,  60  Am. 


„  „    „  ,     „  „  ^^  Thompson  v.  Berry,  3  Johns.  Ch. 

573;    Norris   v.   Denton,   2   Cal.   378;        ,^,    y,    ggg  •" 
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then,  that  whenever  a  party  seeking  a  discovery  had  knowl- 
edge of  the  facts  during  the  pendency  of  a  suit  at  law, 
equity  will  not  permit  him  to  do  so  afterward  to  enjoin  a 
judgment."*"  The  rule  to  be  applied  to  a  bill  seeking  a 
discovery  from  an  interested  party  is  that  the  complainant 
shall  charge  in  his  bill  that  the  facts  are  known  to  the 
defendant,  and  ought  to  be  disclosed  by  him,  and  that  the 
complainant  is  unable  to  prove  them  by  other  testimony; 
and  when  the  facts  are  desired  to  assist  a  court  of  law  in 
the  progress  of  a  cause,  it  should  be  affirmatively  stated  in 
the  bill  that  they  are  wanted  for  such  purpose.*^  And  it 
Tests  on  this  foundation,  that  it  is  a  bill  to  discover  facts 
which  cannot  be  proved  according  to  the  existing  forms  of 
procedure  at  law.  The  jurisdiction  of  a  court  of  equity, 
in  this  regard,  rests  upon  the  inability  of  the  courts  of 
common  law  to  obtain,  or  to  compel  such  testimony  to  be 
given.  "It  has  no  other  foundation:  and  whenever  a  dis- 
covery of  this  kind  is  sought  in  equity,  if  it  shall  appear 
that  the  same  facts  could  be  obtained  by  the  process  of  the 
courts  of  common  law,  it  is  an  abuse  of  the  powers  of 
chancery  to  interfere.  The  courts  of  common  law  having 
full  power  to  compel  the  attendance  of  witnesses,  it  follows 
that  the  aid  of  equity  can  alone  be  wanted  for  a  discovery 
in  those  cases  where  there  is  no  witness,  to  prove  what  is 
sought  from  the  conscience  of  an  interested  party.  Courts 
of  chancery  have,  then,  established  rules  for  the  exercise 
of  this  jurisdiction,  to  keep  it  within  its  proper  limits,  and 
to  prevent  it  from  encroaching  upon  the  jurisdiction  of  the 
courts  of  common  law."*^ 

§  703  (722).  Statutory  discovery.— We  have  only  stated 
in  the  most  general  manner  some  of  the  more  important  and 
familiar  rules   governing  the  right   of   discovery  in   the 

40  Brown   v.    Swann,    10    Pet.    (U.  Wright   v.    Superior   Court,    139    Cal. 

S.)  497,  9  L.  Ed.  508.  469,  73  Pao.  145;  Larkey  v.  Gardner, 

«  Brown    v.    Swann,    supra.    See,  105  Va.  718,  54  S.  E.  886. 

also,  Owyliee  Land  etc.  Co.  •/.  Taut-  *2  Brown  v.  Swann,  supra. 
phaus,  109  Fed.  549,  48  C.  C.  A.  535; 
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courts  of  equity.  While  the  details  of  this  subject  more 
properly  belong  to  other  works,  the  brief  statement  which 
has  been  given  is  necessary  to  a  proper  understanding  of 
the  mode  of  discovery  now  in  general  use.  The  production 
and  inspection  of  documents  in  the  hands  of  the  adverse 
party,  both  in  suits  at  law  and  in  equity,  are  now  obtained 
and  regulated  by  statute,  not  only  in  England,  but  very 
generally  in  this  country.  And  it  was  not  until  the  enact- 
ment of  such  statutes,  conferring  upon  common-law  courts 
the  same  power  to  compel  the  discovery  and  inspection  of 
books  and  papers,  which  was  exercised  by  courts  of  chan- 
cerj?^,  that  courts  of  common  law  claimed  or  exercised  full 
power  over  the  subject.*^  The  application  under  statutes 
providin  g  for  the  production  of  writings  is  clearly  intended 
as  a  substitute  for  the  more  ancient  and  cumbersome 
method  of  a  bill  of  discovery,  and  whenever  the  application 
shows  a  case  which  would  entitle  the  party  to  relief  under 
such  a  bill,  he  may  have  such  relief  under  the  statute.**  It 
is  held,  however,  that,  the  statutory  provisions  whereby 
parties  are  made  competent  witnesses,  and  are  permitted 
in  suits  at  law  or  in  equity  to  obtain  from  each  other  the 
discovery  of  facts  and  documents  by  filing  interrogatories, 
have  not  taken  away  the  jurisdiction  of  the  court  to 
entertain  bills  of  discovery.*^  In  the  United  States,  stat- 
es See  MeQuigan  v.  Delaware  etc.  right  to  discovery  is  regulated  by  the 
E.  R.  Co.,  129  N.  Y.'50,  26  Am.  St.  rules  previously  existing  in  the  court 
Rep.  507,  14  L.  R.  A.  466,  29  N.  E.  of  chancery:  Anderson  v.  Bank  of 
23.5.  The  matter  is  regulated  in  Bng-  British  Columbia,  2  Ch.  Div.  644- 
lish  practice  by  statutes  which  con-  the  old  practice  furnishes  a  guide  by 
fer  upon  the  superior  courts  of  com-  analogy  to  the  present  practice: 
mon  law  the  equitable  power  to  Cashin  v.  Craddoek,  2  Ch.  Biv.  140 
compel  the  production  and  inspection       147. 

of  documents  relating  to  the  subject  «  See    Arnold    v.     Pawtuxet    etc. 

in  dispute.  But  it  has  been  said  of  Water  Co.,  18  R.  I.  189,  19  L.  R.  A. 
these  statutes  that  they  are  to  be  con-  602,  26  Atl.  55;  Townsend  v.  Law- 
sidered  rather  as  declaratory,  than  rence,  9  Wend.  (N.  Y.)  458;  Gould 
creative,  of  the  jurisdiction  of  the  v.  McCarty,  11  N.  Y.  575;  Faireloth 
jourts  of  common  law  in  this  respect:  v.  Jordan,  15-  Ga.  511. 
Ely  V.  Mpwry,  12  R.  I.  570;  and  see  45  Post   v.    Toledo   etc.   E.   R.    Co. 

Hilyard    v.    Township,    37    N.    J.    L.       144  Ma?s.   341,  59   Am.  Rep.   86,   11 
170.     Under  the  English  statutes  the      N.  E.  540,  and  see  Handley  v.  Heflan 
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utes  have  Leen  quite  generally  adopted  permitting  either 
party  to  exawAne  the  adverse  party  as  a  witness  at  the 
trial;  and  in  many  of  the  states  statutes  have  also  been 
adopted  providing  that  suitors  may  have  discovery  from 
adverse  parties  before  the  trial  by  requiring  them  to  sub- 
mit to  an  examination  as  to  facts  relevant  to  the  issue. 
These  statutes  do  not  restrict  the  right  of  examination  to 
either  party,  On  the  contrary,  the  defendant  has  the 
same  right  as  the  plaintiff  to  invoke  their  aid.  It  would 
require  more  space  than  is  at  our  command  to  give  the 
details  of  the  various  state  provisions,  and  it  is  hardly  pos- 
sible to  give  any  generalization  of  their  provisions  as  the 
differences  between  them  are  so  numerous  and  so  great. 
It  is  absolutely  necessary  to  consult  the  statutes  of  the  par- 
ticular jurisdiction.  Throughout,  however,  the  intention 
to  supjplant  the  old  procedure  is  evidenced,  and  while  in 
some  states  the  statutes  seem  to  provide  machinery  capable 
of  taking  the  place  of  the  more  cumbersome  solution  of 
procuring  discovery  through  the  equitable  jurisdiction,  in 
others,  the  ground  seems  only  to  have  been  partially 
covered.  In  a  great  many  of  the  states,  the  statutes  pro- 
vide for  the  ante-trial  examination  of  either  party."*"  In 
New  Hampshire,  at  a  very  early  date,  it  was  provided  *'' 
that  the  deposition  of  a  party  may  be  taken,  but  in  giving 
it  he  shall  not  be  compelled  to  answer  any  question  or 
produce  any  document,  the  answering  or  producing  of 
which  would  tend  to  criminate  himself  or  disclose  his  title 
to  any  property  the  title  whereof  is  not  material  to  the  trial 

84  Ala.  600,  4  South.  725;  Oliviera  v.  Apperson  v.  Mutual  Ben.  L.  Ins.  Co., 

tTniversity,  Phill.  Eq.   69;   Bryant   i.  38   N.   J.   L.   272;    Mithertz   v.   Gold- 

Leyland,  6  Fed.   125.     Prom  note  to  schmidt  Bros.  Co.,  64  Misc.  Rep.  460, 

Lester  v.  People,  in  41  Am.  St.  Rep.  118     N.   Y.     Supp.     610;     Pender   v. 

387.  Mallett,  122  N.  C.  163,  30  S.  E.  324, 

46  Working  v.  Gain,  148  Ind.  546,  123   N.   C.   57,   31   S.   E.   351;    West 

47  n!  E.  951;  Western  Union  Tel  Co.  Michigan  Furniture  Co.  v.  Lacy  (Tex. 

V.  Williams,   129   Ky.   515,   19   L.   E.  Oiv.    App.),    34    S.    W.    167;    In    re 

A.,  N.  S.,  409,  112  S.  W.  651;  Baine  Foster,  44  Vt.  570;  Kelly  v.  Chicago 

V.    Wilson,     18     La.     59;    Coburn    v.  etc.   R.   Co.,   60   Wis.   480,   19  N.   W. 

Tucker,    21    Mo.    219;    Farrington    v.  521. 

Stone,  35  Neb.   456,  53  N.  W.   389;  JT  Laws   1858,  c.  2090. 
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of  the  action  in  the  course  of  which  he  is  interrogated,  or 
to  disclose  the  names  of  the  witnesses  by  whom  or  the 
manner  in  which  he  proposes  to  prove  his  own  case.  The 
object  of  this  provision  was  to  prevent  an  oppressive  nse 
of  the  power  granted,  and  the  idea  is  apparently  drawn 
from  the  rules  in  chancery  applicable  to  what  are  known 
as  fishing  bills.*^  "Such  a  deposition  may  have  the  effect 
of  a  bill  of  discovery,  and  in  cases  where  such  discovery 
is  essential  and  the  party  is  out  of  the  jitrisdiction  of  this 
court,  or  his  attendance  upon  the  witness-stand  cannot  be 
secured,  there  might,  without  it,  be  a  failure  of  justice. 
On  the  other  hand,  courts  will,  not  be  inclined  to  favor  a 
fishing  deposition  any  more  than  a  fishing  bill,  and  when  it 
appears  that  the  answer  of  a  party  might  disclose  the  wit- 
nesses by  whom,  or  the  manner  in  which,  the  party  pro- 
posed to  prove  his  own  case,  he  ought  to  be  protected. 
Indeed,  the  court  would  be  strongly  inclined,  so  far  as  it 
might  properly  do  so,  to  discountenance  all  -attempts^  in 
this  way  to  pry  into  the  mode  and  manner  by  which  the  ad- 
verse party  expected  to  make  out  his  case.  With  these 
and  the  other  limitations  mentioned  in  the  statute,  we  see 
no  reason  to  doubt  that  in  taking  the  deposition  of  a  party 
he  may  be  required  to  answer  all  questions  relating  to  the 
issue  on  either  side,  much  the  same  as  if  he  were  on  the 

48  In  equity,  where  the  defendant  under  consideration,  so  that  the  party, 
sets  up  in  his  answer  a  title  incon-  when  a  witness,  is  only  protected  from 
sistent  with  that  of  the  plaintiff,  and  disclosing  his  title  to  property  whec 
not  in  privity  with  it,  he  is  not  bound  it  is  not  material  in  the  cause,  leav- 
to  discover  the  evidence  of  the  title  ing  it  to  be  implied  that  if  it  6e  ma- 
under which  he  claims,  but  the  plain-  tSrial,  he  is  not  protected,  but  must 
tiff's  right  to  discovery  is  limited  to  sivear  as  if  on  the  stand.  So,  in 
such  material  facts  as  relate  to  the  ■  respect  to  the  case  of  the  party  whose 
plaintiff's  case,  and  does  not  extend  deposition  is  taken,  the  rule  is  also 
to  the  manner  of  establishing  the  de-  modified  and  he  is  only  protected  from 
f endant's  case,  or  to  the  evidence  by  disclosing  the  names  of  the  witnesses 
which  he  expects  to  prove  it:  Story's  by.,  whom,  and  the  manner. in  which, 
Eq.  PI.  571,  572,  856-859;  Joy  v.  he-  proposes  to  prove  Ms  own  case; 
Kekewick,  2  Ves.  Jr.  679,  and  note  but  is  not  protected  from  testifying 
a;  Wigram  on  Discovery,  pp.  259,  269.  to  what  he  himself:  knows  about  it: 
These  rules  are  modified  by  the  law  Eaton  v.  Farmer,  46  N.  H.  200. 
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stand."*"  They  sometimes  provide  that  the  examination 
may  be  obtained  on  application  to  the  court  by  affidavit  or 
petition  showing  the  nature  of  the  action  and  the  necessity 
for  discovery.  In  New  York  any  party  has  the  right  to 
take  the  deposition  of  a  party  at  any  time  before  or  during 
trial.^"  The  code  in  that  state  further  provides  that,  if 
the  action  is  pending  in  a  court  of  record,  a  person  desiring 
to  take  such  a  deposition  must  present  to  the  justice  an  affi- 
davit setting  forth  the  names  and  residences  of  all  parties 
to  the  action,  whether  or  not  they  have  appeared,  with  the 
name  and  residence  or  office  address  of  the  attorney,  the 
nature  of  the  action,  and  the  substance  of  the  judgment, 
demanded,  and,  if  a  defense  has  been  interposed,  the  nature 
of  the  defense,  the  name  and  residence  of  the  person  to  be 
examined,  and  the  testimony  of  such  person  is  material  and 
necessary  for  the  party  taking  such  application,  or  for  the 
prosecution  or  defense  of  such  action,  and  that  if  the  party 
sought  to  be  examined  is  a  corporation,  the  affidavit  shall 
state  the  names  of  the  officers  or  directors  thereof,  or  any 
of  them,  whose  testimony  is  necessary  and  material;  and 
that  the  judge  to  whom  such  an  affidavit  is  presented  must 
grant  an  order  for  the  examination.^^  In  a  recent  case*^ 
the  procedure  is  discussed  to  useful  purpose,  and  part  of 
thei  opinion  will  disclose  both  the  provisions  that  replace 
the  old  method  and  the  safeguards  by  which  the  new  prac- 
tice is  surrounded.  The  rule  that  the  affidavit  must  state 
the  facts  and  circumstances  to  show  that  the  deposition  of 
the  proposed  witness  is  material  and  necessary  to  the  party 
making  the  application  is  intended  to  prevent  an  abuse  of 
the  permission  to  examine  an  adverse  party,  so  that  a 
party  to  an  action  will  not  be  allowed  to  examine  his  op- 

49  Eaton  V.  Farmer,  supra.     In  the  BO  N.    Y.    Code    Civ.    Proc,    §  870, 

same  case  the  court  lays  down  the  rule  gg  amended  by  u.  696,  p.  1693,  Laws 

which   should   guide   them  in   dealing  ^^^^ 

with  the  question  of  privilege  on  the  at    -<r    r.   i     /^-      -r, 

ground    of    self-crimination,    and    re-  "  N.   Y.   Code   C.v.   Proc,   §§  872, 

fusal  to  compel  answers  which  might  873. 

incidentally  disclose  the  names  of  wit-  52  Mithertz    v.    Goldschmidt    Bros, 

nesses  or  the  manner  of  proving  the  Co.,  supra. 
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poiiehts  for  an  -ulterior  or  improper  purpose.  It  is  not  an 
answer  to  such  an  application  to  say  that  the  party  making 
the  application  can  subpoena  the  witness  sought  to  be  ex- 
amined on  the  trial,  nor  a  stipulation  by  a  witness  or  a  de- 
fendant that  such  a  witness  or  defendant  would  appear  for 
trial  and  answer  to  such  an  application.  The  New  York 
code  expressly  provides  that  the  deposition  is  to  be  taken 
either  before  or  during  the  trial.  The  object  is  to  obtain 
testimony  of  an  adverse  party  before  the  trial,  so  that  it 
can  be  used  at  the  trial.  Just  what  such  an  adverse  party 
will  swear  to  cannot  be  ascertained  until  the  deposition  is 
taken,  and  until  the  deposition  is  taken  in  a  condition  to  be 
read  at  the  trial,  a  party  cannot  tell  whether  the  evidence 
of  the  proposed  witness  would  be  sufficient  to  prove  the 
particular  fact  sought,  as  it  may  or  may  not  appear  from 
the  deposition  taken  on  such  examination.  Nor  is  it  an 
answer  to  such  an  application  that  the  party  making  it  can 
procure  the  evidence  from  other  persons  than  the  person 
whose  deposition  is  required.  The  statute  does  not  re- 
quire that  it  shall  appear  that  the  fact  sought  to  be  proved 
cannot  be  proved  by  other  persons;  but  it  authorizes  a 
party  to  take  the  deposition  of  his  opponent,  where  his 
testimony  can  prove  the  fact  which  he  desires  to  estab- 
lish.^* "Where  an  issue  of  fact  is  presented,  to  be  deter- 
mined upon  the  trial  of  an  action,  and  where  it  appears 
that  a  party  to  an  action  has  knowledge  of  facts  which  are 
material  in  the  determination  of  that  issue,  either  party 
to  the  action,  under  these  provisions  of  the  code,  is  en- 
titled to  examine  such  a  party  and  have  his  deposition  for 
use  at  the  trial.  "^*  Where  a  defense  has  been  set  up 
which,  if  established  and  unanswered,  would  destroy  the 
cause  of  action,  if  the  plaintiff  in  his  moving  papers  shows 
that  he  desires  an  examination  of  the  defendant,  not  for  the 

53  Bule  82  of  the  General  Eules  of  Y.  Supp.  21;  Koplin  v.  Hoe,  123  App. 

Practice.  I>iv.  827,  108  N.  Y.  Supp.  602;  Gold- 

B4  Mithertz    v.    Goldschmidt    Bros.  mark    v.    U.    S.    Electro-Galvanizing 

Oo.,    supra.     Bee,    also,    Bichards    v.  Co.,  Ill  App.  I>iv.  526,  97  N.  Y.  Supp. 

Wiiiting,  127  App.  Div.  208,  111  N.  1078. 
Evidence  IV — 17 
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purpose  of  disclosing  that  defense,  which  has  already  been 
disclosed  by  the  answer,  but  to  avoid  it,  then  such  evidence 
is  material  and  necessary  to  the  plaintiff's  cause  of  ac- 
tion, because  without  it  that  cause  would  be  gone.  Under 
such  circumstances  an  examination  may  be  had.°°  In  other 
states,  the  examination  may  be  had  without  any  affidavit 
or  petition  by  simply  giving  the  notice  prescribed  by  stat- 
ute. Under  these  statutes  the  examination  is  generally 
taken  after  issue  has  been  joined,  though  there  are  stat- 
utes which  provide  that  it  may  be  had  before ;  but,  in  such 
cases,  it  is  usual  for  the  court  to  limit,  by  an  order,  the 
subjects  to  which  the  examination  shall  extend.  In  some 
states,  as  well  as  in  England,  the  statutes  and  rules  of  court , 
provide  that  discovery  may  be  made  in  the  manner  already 
stated,  except  that  the  party  making  the  application  files 
with  the  court  written  interrogatories  to  which  the  adverse 
party  is  compelled  to  make  answer  in  writing.^®  These 
statutes  prescribe  the  practice  and  allow  exceptions  to  the 
interrogatories  and  provide  the  penalty  for  refusing  to  an- 
swer.^'^  Such  interrogatories  are  properly  limited  to  the 
answering  of  the  questions  propounded,  and  cannot  call 
upon  the  party  interrogated  to  annex  original  documents 
to  his  answer.  Thus,  in  Alabama,  where  the  code  section 
reads  as  follows:  "If  the  complainant  wishes  to  examine 

55  Schweinburg  v.  Altman,  131  App.  v.   Grove,   111   Mich.   528,   70  N.   W. 

Div.  795,  116  N.  Y.  Supp.  318.  15;  Illinois  Central  R.  Co.  v.  Sanford, 

86  Tayl.   Ev.,  10th  ed.,  §522.     See  75    Miss.   862,   23    South.    355,   942; 

the  statutes  of  the  jurisdiction.  Wood  v.  Weld,  Smith   (N.  H.),  367; 

57  Goodall-Brown  v.  Eay,  168  Ala.  Shober  v.  Wheeler,  113  N.  C.  370,  18 

350,  53  South.  137;  Conway  v.  Turner,  S.  E.  328;   Springfield  etc.  R.  Co.  v. 

8  Ark.  356;  Downie  v.  Nettleton,  61  Western  K.  Constr.   Co.,  49  Ohio   St. 

Conn.     593,     24     Atl.     977;     Volusia  681,  32  N.  B.  961;   Hazlett's  Estate, 

County  Bank  v.  Bigelow,  45  Fla.  638,  8  Pa.  Dist.  201;  Lowry  v.  Moore,  16 

33  South.  704;  Brown  v.  Meroier,  82  Wash.  476,   58    Am.   St.   Rep.   49,  48 

Ga.  550,  9  S.  B.  471;  Paul  v.  Balti-  Pac.   238;   Blossom  v.  Ludington,  32 

more  etc.  R.   Co.,  33  Ind.  App.   157,  Wis.    212.     For   refusing   to    answer: 

69  isr.  B.   1024;   Free  v.  West  U.  T.  Harding   v.   Morrill,   136   Mass.    291; 

Co.,   135   Iowa,   69,   110   N.   W.   143;  Rushing   v.   Willis    (Tex.   Civ.   App.). 

Burnett  v.  Garnett,  18  B.  Mon.  (Ky.)  28   S.   W.   921;    Bounds  v.  Little,   75 

68;    Robbins   v.    Brocton   St.   R.    Co.,  Tex.  .'lie,   12  S.  W.  1109. 
180  Mass.  51,  61  JJ.  E.  265;  Mulhorn 
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the  defendant  touching  the  matters  at  issue,  he  may  exhibit 
interrogatories  to  the  defendant  and  call  upon  him  to  an- 
swer the  same;  and  on  his  failure  to  answer  them  within 
such  time  as  may  be  prescribed  by  the  register,  the  court 
may,  by  attachment,  compel  him  to  answer  them,  or  may 
render  a  decree  granting  relief  to  the  complainant^  or  may 
extend  the  time  for  such  answers  to  be  made,'"'®  it  was 
held  that  an  interrogatory  requiring  the  party  to  attach  to 
his  answer  the  original  note  and  mortgage  sued  upon  was 
not  warranted.  The  party  is  not  called  upon  by  the  section 
to  surrender  his  own  documents  to  be  indefinitely  im- 
pounded in  court.®® 

§  704  (722).  Same,  continued.— In  other  states,  the  ex- 
amination is  taken  orally,  and  in  some  it  is  the  practice 
in  oral  examination  for  the  court  commissioners  or  judge 
taking  the  deposition  to  rule  as  to  relevancy  and  com- 
petency. The  investiture  of  a  commissioner  with  this 
right  to  deal  with  these  two  matters  has  been  vigorously 
attacked,  and  in  Michigan  an  act  which  embodied  such  a 
provision  was  held  unconstitutional.  The  act  in  question 
was  thus  dealt  with  by  the  court:  "The  object  of  the  act 
under  discussion  is  to  enable  a  party  to  obtain  discovery  of 
matters  relevant  to  the  issue.  It  as  plainly  attempts  to 
deny  discovery  as  to  other  matters.  It  names  an  officer  to 
possess  the  necessary  power  to  determine  the  question, 
and  it  also  undertakes  to  give  the  testimony  taken  the  force 
of  evidence.  It  makes  no  provision  for  exceptions,  or  re- 
view by  the  court  of  the  rulings  of  the  commissioner,  as  in 
the  case  of  depositions.  Such  rulings  are  final,  and  such 
irrelevant  matters,  if  admitted,  may  come  before  the  jury. 
Rulings  upon  the  introduction  of  testimony  are  vital  to 
the  determination  of  the  case.  They  may  or  may  not  con- 
stitute error  calling  for  its  reversal,  and,  where  decisive  of 

58  Ala.     Civ.     Code    4907,    §  3135.  exeeptions,  and  how  the  answers  may 

The  preceding  section  provides  for  the  be  used  in  evidence; 

examination  of  the  plaintiff,  and  th*  *»  Goodall-Brown  v.   Ray,  sv,pra. 
three   following   sections   for   service, 
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the  right  of  the  jury  to  hear  and  act  upon  testimony,  can- 
not be  called  quasi-jndiGial  acts.  They  are  strictly  judicial, 
and  must  be  determined  by  an  officer  having  judicial  powers, 
and  usually,  if  not  necessarily,  the  one  who  is  to  decide  the 
case.  We  must,  therefore,  hold  that  the  provision  permitting 
the  judge  or  commissioner  to  pass  upon  the  relevancy  of  tes- 
timony to  be  used  upon  the  trial  was  invalid. " ''*'  Since  the 
courts  had  no  inherent  common-law  right  to  compel  such  ex- 
amination, the  statutes  must  be  strictly  followed,^^  especially 
with  regard  to  the  limit  to  which  the  examination  may  go. 
While  many  of  the  states — especially  the  code  states — have 
statutes  permitting  discovery  in  proceedings  at  law,  most 
of  them  require  an  order  of  court,  and  the  settling  of  inter- 
rogatories; and  in  construing  such  statutes  the  trend  of 
judicial  opinion  seems  to  be  toward  a  denial  of  an  unlimited 
right  of  examination,  and  confining  it  to  such  subjects  as 
will  enable  the  party  requiring  it  to  make  out  his  own 
case.*^  In  a  Massachusetts  case,  Bigelow,  J.,  construing 
the  statute  which  authorized  the  plaintiff  and  the  defendant 
within  a  prescribed  period  of  time  to  file  interrogatories 
for  the  discovery  of  facts  and  documents  material  to  the 

60  Mulhern    v.    Grove,    111    Mieh.  is  said:  "The  legislature  has  invested 

528,  70  N.  W.  15.  the  court  of  law  with  this  authority 

81  Heishon  v.  Knickerbocker  Life  in  order  that  parties  might  get  relief 
Ins.  Co.,  77  N.  Y..  278 ;  First  National  without  incurring  the  additional  ex- 
Bank  v.  Wood,  26  Wis.  500.  See,  pense  of  going  to  a  court  of  equity, 
also,  Wheeler  v.  Burkhardt,  34  Or.  They  must  be  taken  to  have  done  this 
504,  56  Pac.  644;  Roberts  v.  Par-  ^vith  a  full  knowledge  of  the  prin- 
rish,  17  Or.  583,  22  Pac.  136.  ciples   and   rules  according   to   which 

62  Lord  Campbell,  in  dealing  with  this  subsidiary  power  had  always  been 

the  power  conferred  on  the  courts  of  administered  in  courts  of  equity,  and, 

law  in  England  in  this  respect,  held:  as    they    have    not    expressly    given 

"That  the  section  is  intended  to  apply  larger  power,  they  may  have  intended 

to   cases   only   when   the   matters   in-  that  it  should  be  exercised  with  the 

quired  into  would  be  evidence  in  the  same  limitations.     But  whether  we  are 

cause,  and  that  it  was  not  intended  fettered  or  left  free  to  exercise   our 

thereby  to  give  one  party  the  power  judicial  discretion,  we  ought  to  abide 

of   asking  the   other  how  he  intends  by  the  principle  on  which  this  branch 

to  shape  his  case" :  Edwards  v.  Wake-  of    jurisprudence    has    for    centuries 

field,  6  El.  &  Bl.  468.     See,  also,  Flit-  been     administered     in     coul-ts     of 

croft    v.    Fletcher,    11    Ex.   543.     In  equity." 
Pye  v.  Butterfield,  5  Best  &  S.  837,  it 
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support  or  defense  of  the  suit,  to  be  answered  on  oath  by 
the  adverse  party,  said:  "It  does  not  authorize  the  plain- 
tiff to  inquire  concerning  facts  or  documents  which  may  be 
material  in  support  of  the  defense  nor  the  defendant  to 
seek  a  disclosure  of  those  which  go  to  make  up  the  proofs 
in  support  of  the  plaintiff's  case.  Each  party  is  to  be  con- 
fined to  those  matters  which  are  material  to  sustain  the 
case  which  he  sets  up  by  his  pleadings ;  he  is  to  be  allowed 
to  obtain,  by  interrogating  his  adversary,  proofs  of  his 
own  case,  but  not  those  which  establish  the  case  set  up 
against  him.®*  ....  The  object  of  the  statute  is  simply 
to  enable  a  party  to  obtain  from  his  adversary  a  disclosure 
of  proofs  in  aid  of  his  own  case;  but  not  to  find  out  the 
evidence  on  which  the  case  against  him  is  to  be  made 

out The  main  purpose  of  these  provisions  of  the 

practice  act  was  to  substitute,  in  place  of  the  tedious,  ex- 
pensive and  complex  process  of  a  bill  of  discovery  on  the 
equity  side  of  the  court,  an  easy,  cheap  and  simple  mode 
of  interrogating  an  adverse  party,  as  incident  to  and  part 
of  the  proceedings  in  the  cause  in  which  the  discovery  was 
sought.  It  was  not  intended  to  make  the  parties  to  a  cause 
witnesses,  who  might,  at  the  pleasure  of  the  party  inter- 
rogating, be  made  to  testify  respecting  the  whole  case; 
but  only  to  give  a  limited  right  to  obtain  evidence  from 
an  adverse  party  in  analogy  to  the  well-settled  rules  reg- 

63  To  illustrate  the  application   of  support   of   the   plaintiff's   ease;    but 

the  statute,  according  to  this  construe-  he  might  interrogate  him  concerning 

tion,  let  us  suppose   a  case  where   a  the  sale  and  delivery  of  the  property, 

plaintiff  brings  an  action  of  contract  that  being  the  case  which  the  plaintiff 

for  goods  sold  and  delivered;  the  de-  is    bound    to    prove.     On    the   other 

fendant,  in  his  answer,  denies  the  sale  hand,  the  defendant  might  require  of 

and  delivery,  or  alleges  his  ignorance  the    plaintiff    a    disclosure   of    facts 

thereof,  and  requires  proof  of  those  tending  to  establish  the  release,  or  the 

facts  by  the  plaintiff,  and  also   sets  accord  and  satisfaction,  because  thev 

up  the  defense  of  release,  or  accord  would    directly   tend   to    support    the 

and  satisfaction.     In  such  a  case,  the  defense;  but  he  could  not  inquire  con- 

plaintifif  could  not  ask  the  defendant  cerniug  the  proof  of  the  sale  and  de- 

to    disclose    any    facts    or    documents  livery   of    the    property    to    himself: 

tending  to  prove  the  release,  or  ac-  Wilson  v.  Webber,  2  Gray   (Mass.), 

cord    and    satisfaction,    because  they  558. 
would    not    be,    strictly   speaking,   in 
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ulating  bills  of  discovery  in  the  court  of  chancery  in  Eng- 
land. In  regard  to  these,  it  has  always  been  held  by  that 
court,  that  the  right  of  a  plaintiff  in  equity  to  the  de- 
fendant's oath  is  limited  to  a  discovery  of  such  material 
facts  as  relate  to  the  plaintiff's  case,  and  does  not  extend 
to  a  discovery  of  the  manner  in  which  the  defendant's  case 
is  to  be  established,  or  to  evidence  which  relates  exclusively 
to  his  case.  The  discovery  sought  must  be  material  to 
enable  the  plaintiff  in  a  bill  to  support  or  defend  a  suit."®* 
The  right  of  a  party  to  a  disclosure  in  support  of  his  own 
case  ought  not  to  be  abridged  or  taken  away  by  the  con- 
sideration that  the  matter  of  fact  or  the  document  asked 
for  might  be  evidence  in  support  of  the  case  of  the  adverse 
party,  in  common  with  that  of  the  party  seeking  the  dis- 
closure. In  such  a  case,  the  party  interrogated  would  be 
bound  to  make  the  disclosure  asked  for,  unless  it  infringed 
on  the  restriction  imposed  by  the  statute,  and  compelled 
him  to  disclose  the  manner  in  which  he  proposed  to  prove 
his  own  case.®°  In  Louisiana,  Mississippi,  New  York  and 
Texas  it  has  been  held  that  the  answers  to  interrogatories 
are  available  to  the  party  making  them,  irrespective  of 
their  use  by  the  party  on  .whose  behalf  they  were  taken.**" 
In  Iowa,  in  addition  to  other  ordinary  methods,  either  party 
may  annex  to  his  pleading  written  interrogatories  to  any 
one  or  more  of  the  adverse  parties,  concerning  any  of  the 
material  facts  in  issue  in  the  action,  the  answer  to  which,  on 
oath,  may  be  read  by  either  party  as  a  deposition  between 
the  party  interrogating  and  the  party  answering;  and  the 

84  Wilson   V.   Webber,   supra.  sioners  meant  them  to  be  a  means  of 

65  The    court    of    appeals    in    New  accomplishing  substantially  the  same 

York  has  construed  in  the  same  man-  ends  which  were  attained  in  a  court 

iier  similar  provisions  of  the  code  of  of  equity  in  the  exercise  of  its  juris- 

that    state:    Glenney   v.   Stedwell,    64  diction  to  compel  a  discovery." 
N.  y.  120,  123.     Judge  Folger,  speak-  66  Bachemin    v.    Schei-xnaydre,    16 

ing  for  the  court,  said:  "We  find  that  La.  Ann.  32;   Standard  Life  etc.  Co. 

in    reporting    the    provisions    of  the  v.    Tinney,    73    Miss.    726,    19    South, 

code  for  the  examination  of  parties  to  (Hi2 ;   Page  v.  Krekey,  63  Hun.  *629 

actions   which   prohibit   the    bringing  17    X.    Y.    Supp.     764;    Handley    v. 

of  a  bill  of  disonvpry  in  one  action  in  Jjcigh,    8    Tex.    129. 
aid    of    another    action,    the    oommis- 
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party  answering  is  not  confined  merely  to  the  response  to 
the  questions,  but  may  state  any  new  matter  concerning  the 
same  cause  of  action,  which  shall  likewise  be  read  as  a 
deposition."'^  It  is  the  prevailing  rule  under  these  statutes 
that  the  party  taking  the  examination  is  not  compelled  to 
introduce  the  deposition,  and  that  the  other  party  can  make 
no  use  of  it  unless  it  is  first  read  by  the  adversary.^^  Al- 
though in  a  few  states  the  party  offering  such  a  deposition 
must  use  the  whole  of  it,"^  it  is  held  in  other  states  in  an- 
alogy to  the  rule  in  other  depositions  that  portions  may  he 
read,  of  course  allowing  the  other  party  to  offer  explana- 
tory facts.''*'  And  he  does  not,  by  so  doing,  make  the 
adverse  party  his  own  witness.''^  Under  the  statutes,  the 
moving  party  is  not  bound  by  the  answers  of  his  adversary, 
but  may  rebut  such  testimony  or  impeach  the  witness.''^^ 
It  is  clear  that  the  one  at  whose  instance  the  examination 
is  taken  may  offer  the  deposition  of  his  adversary  so  taken 


67  Iowa  Ann.  Code,  §§3604/3605. 
Under  these  sections  it  was  held  that 
interrogatories  annexed  to  the  answer 
in  a  personal  Injury  action  asking 
date  and  place  of  plaintiff's  birth  and 
her  place  of  residence  since  she  was 
twelve  years  old,  names  of  parents 
and  employers,  were  not  concerning 
any  material  facts  in  issue:  MePar- 
land  V.  Muscatine,  98  Iowa,  199,  67 
N.  W.  233.  See,  also,  Hogaboom  v. 
Price,  53  Iowa,  703,  6  N.  W.  43; 
Greene  t.  Woods,  34  Iowa,  573. 

68  Southern  E.  Co.  v.  Hubbard,  116 
Ala.  387,  22  South.  541;  Shober  v. 
Wheeler,  113  N.  C.  370,  18  S.  E. 
328;  Moore  v.  Palmer,  14  Wash.  134, 
44  Pac.  142.  See,  also,  Beem  v.  !Par- 
rell,  135  Iowa,  670,  113  N.  W.  509; 
Fugate  V.  Carter,  6  Mo.  267;  McFar- 
land  V.  Hunter,  8  Leigh  (Va.),  489, 
which  contains  a  full  discussion  by 
the  justices  to  whom  it  was  referred 
for  further  argument;  Conway  v. 
Turner,  8  Ark.  356,  AThere  the  court 
said  that  a  party  having  declined  to 


use  the  answer  of  the  opponent  as  evi- 
dence was  not  precluded  from  estab- 
lishing his  demand  by  other  evidence. 

69  Farrow  v.  Nashville  etc.  Ey.  Co., 
109  Ala.  448,  20  South.  303;  Wunder- 
Jieh  v.  Palatine  Ins.  Co.,  104  Wis. 
382,  80  N.  W.  467. 

70  AUend  v.  Spokane  Falls  &  N. 
Ey.  Co.,  21  Wash.  324,  58  Pac.  244; 
Van  Horn  v.  Smith,  59  Iowa,  142,  12 
N.  W.  789 ;  Wunderlich  v.  Palatine  F. 
Ins.  Co.,  104  Wis.  382,  80  N.  W.  467. 

71  Shober  v.  Wheeler,  113  N.  C. 
370,  18  S.  E.  328. 

72  Crocker  v.  Agenbroad,  122  Ind. 
585,  24  N.  E.  169;  Meier  v.  Paulus, 
70  Wis.  165,  3.3  N.  W.  301;  Le  Bleu 
V.  Savoie,  109  La.  680,  33  South.  729 ; 
Sawdey  v.  Spokane  Falls  &  N.  Ey. 
Co.,  30  Wash.  349,  94  Am.  St.  Eep. 
880,  70  Pac.  972.  See  Southern  By. 
Co.  V.  Hubbard,  116  Ala.  387,  22 
South.  541,  as  to  introducing  parts  of 
answers  to  contradict  the  maker  of 
them  on  the  witness-stand. 
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or  portions  thereof  on  the  trial  as  admissions,  even  though 
such  witness  is  present  in  court.^*  The  examination 
should  be  confined  to  facts  which  are  relevant  to  the  issue.''* 
But  within  these  limits  the  same  latitude  should  be  allowed 
as  in  the  cross-examination  of  a  party.''®  Under  these 
statutes  the  right  to  examine  the  adverse  party  is  a  sub- 
stantial right,  and  may  be  exercised  at  any  reasonable  time 
before  the  trial.  In  a  "Wisconsin  case,  in  which  the  plain- 
tiff was  denied  the  right  to  make  the  proposed  examination 
upon  the  ground  that  it  was  not  necessary  to  enable  the 
plaintiff  to  frame  her  complaint,  and  that  with  the  knowl- 
edge of  the  matters  stated  in  the  affidavit  her  attorney 
might  frame  one  that  would  suffice,  the  court  said  that 
while  it  was  within  the  power  of  the  judge  to  limit  the 
subject  of  inquiry,  it  was  beyond  it  to  absolutely  deny  the 
application.  "The  proceeding  is  one  calculated  to  further 
the  ends  of  justice,  and  lessen  the  expense  and  remove  em- 
barrassments in  the  way  of  a  bona  fide  prosecution  of  legal 
rights;  and  it  ought  not  to  be  unduly  hampered  or  re- 
stricted. '  '^^ 

§  704a.  (722).     Practice  in  federal  courts. — It  is  well  es- 
tablished that  this  method  of  discovery  does  not  exist  in 

73  Williams  v.  Cheney,  3  Gray,  215;  Gunn  v.  New  York  etc.  Ey.  Co.,  171 
Meier  v.  Paulus,  70  Wis.  165,  35  N.       Mass.  417,  50  N.  E.  1031. 

W.   301;    Caiion  v.    Sweet    (Tex.  Or.  75  Cleveland  v.  Burnham,   60   Wis. 

App.),  28  S.  W.  718.     But  not  that  16,   17   N.   W.   126,,  18    N.   W.    190; 

of  a  mere  employee  of  a  corporation:  Kelly  v.   Chicago   &   N.   W.   By.   Co., 

Anderson   v.   Chicago   Brass   Co.,   127  60  Wis.  480,  19  N.  W.  521. 

Wis.  273,  106  N.  W.  1077.     Answers  76  Schmidt    v.    Menasha    etc.    Co., 

on  Information  and  belief  admissible:  92   Wis.   529,   66   N.   W.   695.     If   a 

Gunn  V.  New  York  etc.  Ey.  Co.,  171  party  does  not  know  whether  another 

Mass.  417,  50  N.  B.  1031;  GoUobitsch  owes  him  or  has  collected  any  money 

V.  Eainbow,  84  Iowa,  567,  51  N.  W.  belonging  to  him,  and  therefore  can- 

48.  not  make  such  an  averment  in  a  com- 

74  McFarland  v.  Muscatine,  98  P^^*"*'  ^^  "^^  ^"°g  l^^s  action  by 
Iowa,  199,  67  N.  W.  233.  Mere  opin-  *^*  '^^"««  "^  «■  summons,  and  then 
ions  rejected;  Meyer  v.  Manhattan  L.  P''°'=««'^  ^°  examine  the  opposite  party 
Ins.  Co.,  144  Ind.  439,  43  N.  E.  448;  ™''^''  ^^'^^^°''  ^°^^'  Revised  Statutes, 
Bobbins  V.  Brocktoa  St.  Ey.  Co.,  180  ^"'^  °'^*-"  ^"""^  discovery  thereof  as 
Mass.  51,  61  N.E.  265;  also  hearsay:  ^^"   "''^'^^^   1"™   ^°    P^ead:    Eichards 

V.  Allis,  82  Wis.  509,  52  N.  W.  593. 
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the  federal  courts.  There  have  been  several  important 
decisions  and  an  alteration  of  the  United  States  statutes 
without  resulting  in  an  assimilation  of  the  procedures, 
and  indeed  evidently  without  the  intention  of  assimilating 
them.  The  provision  by  which  the  practice,  pleadings  and 
forms  of  procedure  in  the  courts  of  the  several  states  are 
to  be  followed  in  actions  at  law  in  the  courts  of  the  United 
States  held  within  the  same  state  neither  restricts  nor  en- 
larges the  power  of  federal  courts  to  order  the  exami- 
nation of  parties  out  of  court.''^  The  principle,  that  in  ac- 
tions at  law  the  laws  of  the  states  shall  be  regarded  as 
rules  of  decision  in  the  courts  of  the  United  States  (section 
721,  Revised  Statutes),  and  that  the  practice,  pleadings  and 
forms  and  modes  of  proceedings  in  such  cases  shall  con- 
form as  near  as  may  be  to  those  of  the  courts  of  the  states 
in  which  tlie  courts  sit  (section  914),  is  applicable  only 
where  there  is  no  rule  on  the  same  subject  prescribed  by 
act  of  Congress,  and  where  the  state  rule  is  not  in  conflict 
with  any  such  law.''*  In  the  case  last  cited  it  was  held,  in 
substance,  that  inasmuch  as  section  861  of  the  Revised 
Statutes  of  the  United  States''^  declares  that  "the  mode  of 
proof  in  the  trial  of  actions  at  common  law  shall  be  by 
oral  testimony  and  examination  of  witnesses  in  open  court 
except  as  hereinafter  provided, ' '  testimony  cannot  be  taken 
by  deposition  for  use  in  the  federal  coiirts  except  under 
the  circumstances  enumerated  in  sections  863  and  866 ;  that 
is  to  say,  unless  the  witness  lives  at  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles,  or  is  bound  on  a 
voyage  to  sea,  or  is  about  to  go  out  of  the  United  States 
or  out  of  the  district,  and  to  a  greater  distance  than  one 
hundred  miles  from  the  place  of  trial,  before  the  time  of 

T7  U.   S.  Rev.   Stats.,  §914   (U.  S.  See,   also,  the  late   eases:    BMscher  v. 

Comp.   Stats.,   p.   684).  Automobile  Supply  Mfg.  Co.,  199  Fed. 

T8  Ex  parte  Fisk,   113   TJ.   S.   713,  191;     Cheatham     Electric     Switching 

28  L.  Ed.  1117,  5  Sup.  Ct.  Eep.  724.  Device  v.  American  Automatic  Switch 

See   Barnes    v.    Trees,    194   Fed.    230  Co.,  198  Fed.  496;   Schatz  v.  Winton 

(an-    examination   de     bene     esse    in  Motor  Carriage  Co.,  197  Fed.  777. 

which  the  witness  was  the  defendant).  79  XJ.  S.  Comp.  Stats.  1901,  p.  661. 
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trial,  or  is  ancient  and  infirm,  or  unless,  as  specified  in  sec- 
tion 866,  it  is  necessary  to  take  the  deposition  of  a  witness 
or  witnesses  "in  order  to  prevent  a  failure  or  delay  of 
justice."  And  therefore  that  the  statute  of  New  York, 
which  permits  a  party  to  a  suit  to  be  examined  by  his  ad- 
versary as  a  witness  at  any  time  previous  to  the  trial  in  an 
action  at  law,  is  in  conflict  with  section  861.^°  After  the 
decision  in  Ex  parte  Fish,  referred  to,  an  act  was  passed 
providing  that  in  addition  to  the  mode  of  taking  the  depo- 
sitions of  witnesses  in  causes  pending  at  law  or  equity  in 
the  district  and  circuit  courts  of  the  United  States,  it  shall 
be  lawful  to  take  the  depositions  or  testimony  of  witnesses 
in  the  mode  prescribed  by  the  laws  of  the  state  in  which 
the  courts  are  held.^^  It  was  claimed  that  the  effect  of  this 
statute  was  to  actually  assimilate  the  procedures,  and  one 
line  of  decisions,  supported  by  Judge  Lacombe,  construes 
this  act  as  providing  additional  modes  of  taking  testimony, 
so  as  to  enable  the  federal  courts  to  avail  themselves  of  all 
modes  prescribed  by  the  laws  of  the  different  states  and 
adapted  to  the  several  communities  where  the  courts  sit.'^ 

80  It   was    also    said   in   Ex   'parte  delay   of   justice,   any   of   the   courts 

Fisfc  that  it  is  not  according  to  "com-  of   the   United    States   may   grant    a 

mon    usage"    to    call    a    party    in    in  dedimus    potestatem  to    take    deposl- 

advance  of  a  trial  at  law,  and  sub-  tions    according    to    common  usage." 

jeet  him  to  an  examination  to  ascer-  The  right  to  a  dedimus  exists,  as  it 

tain   facts  which   the   opposite   party  seems,  under  this  statute,  where  there 

calling  him  may  or  may  not  use  at  the  is  a  well-grounded  apprehension  of  a 

trial,   as   suits   his   purpose.     But    in  failure   or  delay  of  justice:    Zych  v. 

that   instance   the   court   was   dealing  American  Car  etc.  Co.,  127  Fed.  723. 

with  a  case  where  the  plaintiff  in  the  81  Act    March    9,    1892,    c.    14.    27 

suit  had  procured  an  order  from  the  Stat.  7   (XJ.  S.  Comp.  Stats.  1901,  p. 

state  court,   prior  to   the   removal  of  664). 

the  cause,  for  the  examination  of  the  82  International    Tooth    Crown    Co. 

defendant  in  advance  of  the  trial,  and  v.  Hanks  Dental  Assn.,  101  Fed.  306. 

what  was  said  cannot  fairly  be  con-  Lacombe,    J.,    added:    "It   is   supple- 

strued  to  mean  that  in  no  event  can  mentary  to  section  914,  Revised  Stat- 

a  person  who  is  simply  a  witness,  and  utes   of   the   United   States,   securing 

not  a  party  to  the  suit,  be  summoned  a  uniformity  in  the  mode  of   taking 

and  compelled  to   testify  in   advance  proof,     which     that     section    was    no 

of    the    trial.     Section    866    declares  doubt  intended  to   secure,   but   which 

that  "in  any  case  wlievo  it  is  neces-  it  failed  to  seoure  under  the  interpre- 

.sary,  in  order  to  prevent  a  failure  or  tation   of    the   supreme   court   in   Ex 
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The  otlier  line  of  decisions,  and  the  more  numerous,  hold 
that  the  law  as  declared  in  Ex  parte  Fish  has  not  been 
altered  by  the  act  of  Congress  of  March  9,  1892,  which  was 
approved  subsequent  to  that  decision.  This  question  has 
been  considered  since  the  passage  of  that  act,  and  there 
seems  to  be  a  general  consensus  of  judicial  opinion  that 
the  act  relates  merelj-  to  the  mode  of  taking  testimony, 
adopting,  in  that  respect,  the  provisions  of  the  laws  of 
the  various  states  relative  to  the  method  of  taking  depo- 
sitions, without  altering  the  conditions  prescribed  by  sec- 
tions 863  and  866  of  the  Revised  Statutes  of  the  United 
States,  under  which  depositions  for  use  in  the  federal 
courts  may  be  taken.^^  We  think  that  these  latter  decisions 
are  most  in  accord  with  the  spirit  of  the  acts  of  Congress, 
and  that  no  good  reason  has  been  shown  in  support  of  the 
proposition  that  there  was  either  any  legislative  intention 
to  interfere  with  the  conditions  of  sections  863  and  866  of 
the  Revised  Statutes,  or  that  by  any  judicial  interpretation 
they  could  be  so  construed. 

§  705  (723).    Effect  of  statutes  upon  former  remedy. — 

Where  equity  has  original  jurisdiction  of  a  matter,  that 
jurisdiction  is  not  taken  away  by  a  statute  conferring  juris- 
diction in  similar  cases  upon  courts  of  law,  or  giving  to 
them  authority  to  grant  the  relief  desired,  without  express 
words  in  the  statute  abrogating  the  jurisdiction  of  equity, 

parte  Fisk,  113  TJ.  S.  713,  5  Sup.  Ct.  em   Pac.   E.   Co.,   110   Fed.   341;    In- 

Rep.  724,  28  L.  Ed.  1117.     I  do  not  teruational  Tooth  Crown  Co.  v.  Carter, 

find  in  National  Cash  Eegister  Co.  v.  112    Fed.    396. 

Leland,  94  Fed.  505,  37  C.  C.  A.  372,  83  Zych  v.  American   Car  etc.   Co., 

sufficient  reason  for  reversing  former  127  Fed.  723;  National  Cash  Register 

decisions   of   this   court,   nor   for   de-  Co.  v.  Leland,  94  Fed.  502,  37  C.  C. 

dining  to  avail  of  any  mode  of  tak-  A.   372;    Texas  &  Pacific  Ry.   Co.  t. 

ing  proof  which  the  state  laws  pro-  Wilder,  92  Fed.  953,  35  C.  C.  A.  105; 

vide.     The    practice    of    examination  Shellabarger  v.  Oliver,  64  Fed.  306; 

before    trial    under    the    New    York  National  Cash  Register  Co.  v.  Leland 

practice    is    a     most    wholesome    one.  (C.   C),    77   Fed.    242;    Despeaux   v. 

It  tends  to  simplification  of  the  trial,  Pennsylvania  K.  Co.  (G.  C),  81  Fed. 

and  frequently  leads  to  settlement  out  897. 
of  court."     See,  also,  Smith  v.  North- 
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or  a  necessary  legal  intendment  from  its  language  having 
a  like  effect.  In  such  a  case  the  jurisdiction  of  courts  of 
law  and  equity  becomes  concurrent.**  Some  of  the  stat- 
utes under  consideration  expressly  take  away  the  old  rem- 
edy of  discovery.  It  has  been  held  that  the  former  remedial 
jurisdiction  of  equity,  which  arose  out  of  the  necessity  for 
a  discovery,  was  superseded  by  the  act  making  parties  com- 
petent witnesses ;  this  decision,  however,  was  in  consequence 
of  an  act  excluding  from  courts  of  equity  jurisdiction  where 
there  was  a  plain  and  adequate  remedy  at  law.*®  In  other 
instances,  the  courts  have  construed  the  ancient  remedy 
as  practically  obsolete,  and  have  held  that,  where  the  stat- 
ute gives  an  adequate  remedy  in  the  principal  action  in 
form  of  the  right  to  fully  examine  the  adverse  party  before 
the  trial,  the  action  for  discovery  is  unnecessary  and  will 
not   be    allowed.**     Although    this  view  seems    to  accord 


84  Cannon  v.  McNab,  48  Ala.  99; 
Jones  V.  Jones,  28  Ark.  19;  Harde- 
man V.  Battersby,  53  G-a.  36;  Bab- 
eock  V.  MeCaraant,  53  111.  214;  Dor- 
sey  V.  Beese,  14  B.  Mon.  (Ky.)  127; 
Grain  v.  Barnes,  1  Md.  Ch.  151; 
Millsaps  V.  Pfeiflfer,  44  Miss.  805; 
Dobyns  y.  MoGovern,  15  Mo.  662; 
Force  v.  City  of  Elizabeth,  27  N.  J. 
Eq.  408;  Wells  v.  Pierce,  27  N.  H. 
513;  Barnawall  v.  Threadgill,  5  Ired. 
Eq.  (N.  C.)  86;  Howe  v.  Taylor,  6 
Or.  284;  Lane  v.  Marshall,  1  Heisk. 
(Tenn.)  34.  "Whenever  the  statutes 
conferring  the  new  jurisdiction  upon 
the  courts  are  permissive  only,  or 
whenever  they  not  only  contain  no 
express  prohibitory  language,  but  also 
do  not  indicate,  from  all  their  provi- 
sions taken  together,  any  clear  intent 
to  restrict  the  equitable  jurisdiction, 
that  jurisdiction  remains  unaffected, 
and  may  still  be  exorcised,  even 
though  the  rights  protected  and  the 
remedies  conferred  have  by  the  stat- 
utes been  made  legal,  and  a  relief  or- 
dinarily  sufficient,   even    amply   suffi- 


cient and  complete,  may  be  obtained 
through  the  action  at  law.  But  the 
effect  depends  upon  the  legislative  in- 
tent. If  the  statute  is  expressly  pro- 
hibitory upon  the  equity  courts,  or  if 
it  shows  a  clear  and  certain  intent 
that  the  equitable  jurisdiction  is  no 
longer  to  be  exercised  over  the  mat- 
ters within  the  scope  of  the  enact- 
ment, then  such  jurisdiction  of  equity 
in  the  particular  class  of  cases  must 
be  considered  as  virtually  abro- 
gated" :   1  Pomeroy's  Eq.  Jur.,  §  182. 

85  Hall  v.  Joiner,  1  S.  G.  186. 

88  Chapman  v.  Lee,  45  Ohio  St.  356, 
13  N.  E.  736.  In  federal  court:  Saf- 
ford  v.  Ensign  Mfg.  Co.,  120  Fed. 
480,  56  C.  C.  A.  630 ;  Ex  parte  Boyd, 
105  U.  S.  647,  26  L.  Ed.  1200.  In 
Riopelle  v.  Doellner,  26  Mich.  102,  it 
was  held  that  a  bill  for  a  discovery 
would  not  lie  where  the  facts  sought 
to  be  discovered  were  within  the 
knowledge  of  any  witness,  or  where 
the  court  of  law  in  which  the  proceed- 
ings were  pending  had  the  means  of 
compelling  the  defendant  to  make  dis- 
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with  the  general  principles  of  equity  jurisdiction,  it  is  not 
universally  accepted,  and  we  find  high  authority  for  the 
other  view  that  the  jurisdiction  of  the  courts  of  chancery, 
which  existed  prior  to  these  statutes,  is  not  taken  away 
by  implication,*'^  While  bills  of  discovery  in  aid  of  the 
prosecution  or  defense  of  actions  at  law  have  practically 
fallen  into  disuse,  owing  to  the  simpler  methods  provided 
by  statute  for  obtaining  the  same  facts  which  might  have 
been  originally  obtained  by  such  cross-bills,  still  it  seems 
to  be  certain  that  courts  of  equity  have  not  been  deprived 
of  their  original  and  inherent  jurisdiction  to  entertain  bills 
of  discovery  by  reason  of  such  statutory  provisions.  The 
most  that  can  be  said  is  that  these  statutes  have  provided 
a  cumulative  remedy  for  obtaining  evidence  of  facts  which, 
before  the  enactment  of  such  statutes,  could  only  be  ob- 
tained by  a  bill  of  discovery.  "The  court  knows  of  no 
statute  enacted  by  Congress,  nor  of  any  rule  promulgated 
by  the  supreme  court,  which  abridges  or  denies  the  original 
jurisdiction  of  courts  of  equity  to  entertain  bills  of  dis- 
covery. However,  bills  of  discovery  in  aid  of  the  prosecu- 
tion or  defense  of  an  action  at  law  will  be  of  very  rare 
occurrence,  for  the  reason  that  the  statutes  provide  a  sim- 
pler, cheaper,  and  more  expeditious  method  of  obtaining 
the  facts  than  does  a  bill  of  discovery."**     The  statement 

closures;  and  that  under  the  statute  These  provisions  are  not  inconsistent 
allowing  parties  to  become  general  with  the  statutes  relating  to  bills  of 
witnesses,  there  seemed  to  be  no  discovery,  nor  with  the  general  equity 
further  ofEoe  for  a  bill  of  discovery,  jurisdiction  of  the  court  over  such 
and  that  a  demurrer  to  such  a  bill  bills:  Post  v.  Toledo,  C.  St.  L.  Ey. 
was  properly  sustained.  Co.,  144  Mass.  341,  59  Am.  Eep.  86, 
87  The  statutory  provisions  whereby  11  N.  E.  540.  See,  also,  Kendall- 
parties  are  made  competent  witnesses,  ville  Eefrigerator  Co.  v.  Davis,  40  III. 
and  are  permitted  in  suits  at  law  or  App.  616;  Handley  v.  Heflin,  84  Ala. 
in  equity  to  obtain  from  each  other  600,  4  South.  725;  Kearney  v.  Jef- 
the  discovery  of  facts  and  documents  fries,  48  Miss.  343. 
by  filing  interrogatories,  have  not  88  Indianapolis  Gas  Co.  v.  City  of 
taken  away  the  jurisdiction  of  the  Indianapolis,  90  Fed.  196.  It  has 
court  to  entertain  bills  of  discovery,  been  held  that  the  change  did  not 
although  they  may  affect  the  exercise  take  away  the  jurisdiction,  of  chan- 
of  this  jurisdiction  in  reference  to  eery  to  compel  a  discovery:  Cannon 
suits    brought    in    our    own    courts.  v.   McNab,   48   Ala.   99;    and   that   a 
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has  sometimes  been  made  that  the  statutory  proceeding  is  a 
substitute  for  the  bill  of  discovery;  and  there  are  decisions 
which  have  construed  these  statutes  in  this  spirit,  and  have 
followed  the  analogies  of  the  equity  rules  relating  to  bills 
of  discovery.  But  it  is  the  present  tendency  to  treat  these 
statutes  as  something  more  than  an  attempt  to  perpetuate 
the  old  bill  of  discovery  under  a  new  name  and  form.  It 
is  a  fair  construction  of  these  statutes  that  it  was  the 
legislative  intent,  not  onty  to  compel  disclosure  in  the  prin- 
cipal suit,  and  to  avoid  the  cumbersome  practice  of  the 
ancient  bill  of  discovery,  but  to  give  a  broader  range  to  the 
examination.^*  The  statutes  are  generally  broad  enough 
to  permit  the  examination  in  all  forms  of  action,*"  and  it- 
is  generally  held  that, they  should  be  liberally  construed.** 
If  justice  seems  to  require,  there  may  be  more  than  one 
examination  of  a  party.*^ 

§  706  (724).  Scope  of  the  examination. — ^As  appears  in 
the  previous  sections  of  this  chapter,  the  examination  of 
the  party  before  trial  had  its  origin  in  the  old  chancery 
practice,  and  under  most  of  the  modem  statutes  creating^ 

party  has  his  election  between  taking  90  Equity:  Oobh  v.  Eice,  130  Mass. 
the  testimony  of  the  other  party  un-  231;  law:  Jacksonville  T.  &  K.  W. 
der  the  statute  or  resorting  to  his  R.  Co.  v.  Peninsular  Land  Transp.  &r 
bill  for  discovery:  Millsaps  v.  Pfeif-  Mfg.  Co.,  27  Fla.  1157,  17  L.  E.  A. 
fer,  44  Miss.  805.  See  note  on  how  33,  9  South.  661;  Illinois  C.  E.  Co.. 
the  jurisdiction  of  equity  is  affected  v.  Sangford,  75  Miss.  862,  23  South., 
by  statutes  conferring  similar  juris-  355;  tort:  Gunn  v.  New  York  etc.. 
diction  on  courts  of  law,  appended  to  By.  Co.,  171  Mass.  417,  50  N.  E.. 
Payne  v.  Bullard,  55  Am.  Dec.  77.  1031;  in  plea  of  abatement:  Paul  v. 
89  The  right  has  been  construed  Baltimore  &  0.  E.  Co.,  33  Ind.  App. 
broadly  enough  to  permit  examina-  157,  69  N.  B.  1024. 
tion  in  a  proceeding  instituted  before  91  Frawley  v.  Cosgrove,  83  Wis. 
filing  of  the  complaint:  EUinger  v.  441,  53  N.  W.  689;  Schmidt  v.  Men- 
Equitable  Life  Assur.  Co.,  125  Wis.  asha  Wooden  Ware  Co.,  92  Wis.  520, 
643,  104  N.  W.  811.    In  Alabama  the  66  N.  W.  695. 

theory  of  substitution  for  the  bill  of  92  Hancock  v.  Insurance  Co.,  107 
discovery  has  been  held,  and  the  Mass.  113.  Oral  examination  is 
right  to  use  them  confined  to  the  favored:  Heller,  Hirsh  &  Co.  v.  Gen- 
party  who  takes  them:  Calvert  v.  eral  Mfg.  Co.,  155  App.  Div.  211  140< 
Calvert  (Ala.),  60  South.  261.  Sre  N.  Y.  Supp.  117. 
cases  cited  under  the  next  section. 
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simple  methods  and  extending  it  to  the  courts  of  law,  it 
is  provided  that  the  present  right  shall  arise  whenever  the 
bill  of  discovery  in  equity  would  have  lain.  Thus  is  har- 
monized the  purpose  of  giving  to  a  court  of  law  the  power 
to  do  that  which  a  court  of  equity  could  have  done  by  a 
separate  action  in  aid  of  one  at  law,  with  the  other  purpose 
of  abolishing  the  wearisome  machinery  of  the  -court  of 
chancery,  and  of  simplifying  and  shortening  the  methods 
of  procedure.  The  substance  is  retained,  and  the  process 
is  more  ready.***  It  will  also  be  remembered  that  the  old 
standard  is  not  rigidly  used,  and  it  will  be  found  that  the 
statutes  allow  greater  freedom  of  examination  than  was  at 
first  granted,  while  they  still  embody  all  the  features  of 
the  bill  of  discovery  which  permitted  the  party  to  sift  the 
conscience  of  the  adversary."*  As  an  illustration  of  the 
tendency  mentioned  in  the  last  section,  it  has  often  been 
held  that  the  examination  is  not  to  be  confined,  as  in  the 
equity  practice,  to  those  facts  which  were  set  up  in  the 
pleadings  of  the  moving  party,  but,  on  the  contrary,  it 
may  extend  to  matters  in  support  of  the  case  or  defense 
of  the  other  party.^^  Under  this  class  of  statutes,  it  has 
been  held  within  the  scope  of  the  examination  to  elicit  a 
full  and  complete  disclosure  of  whatever  may  be  relevant 
to  the  controversy,  which  is  to  be  ascertained  by  the  issues 
made  in  the  pleadings,  or,  if  issue  has  not  been  joined,  by 
an  order  limiting  the  subjects  to  which  the  examination 
may  extend."'     In  New  York,  for  example,  the  code  gives 

93  Glenney  v.  Stedwell,  64  N.  T.  See,  also,  Kornbluth  v.  Isaacs,  149 
120.  App.  Div.  108,  133  N.  Y.  Supp.  737; 

94  King  V.  Leighton,  58  N.  Y.  383;  Plohn  v.  Columbia  Amvisement  Co., 
Kelly  V .  Chicago  etc.  R.  Co.,  60  Wis.  76  Misc.  Rep.  2.52,  134  N.  Y.  Supp. 
480,  19  N.  W.  521;  Ex  parte  Brock-  947,  as  to  insufficiency  of  answer  to 
man,  233  Mo.  391,  134  S.  W.  977.  application  for  discovery. 

95  Herbage  v.  City  of  Utica,  109  96  Kelly  v.  Chicago  &  N.  W.  Ry. 
N.  Y.  81,  16  N.  E.  62;  Kelly  v.  Co.,  60  Wis.  480,  19  N.  W.  521; 
Chicago  &  N.  W.  Ry.  Co.,  60  Wis.  State  v.  Baetz,  86  Wis.  29,  56  N.  W. 
480,  19  N.  W.  521;  Whereatt  v.  329.  The  scope  of  the  examination 
Ellis,  65  Wis.  639,  27  N.  W.  630,  28  may  be  as  broad  as  on  eross-exami- 
N.  W.  333;  Haynes  v.  Hatch,  60  nation:  Nichols  v.  McGeoeh,  78  Wis. 
Hun,    *586,     15     N.   W.   Supp.     615.  360,    47    N.    W.    372.      See   Lyon    v. 
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the  defendant  the  absolute  right  to  examine  the  plaintiff 
upon  all  the  matters  and  things  set  forth  in  the  affidavit 
upon  which  the  original  order  to  examine  was  granted,  sub- 
ject only  to  the  limitation  that  "the  order  may,  in  the 
discretion  of  the  judge,  designate  and  limit  the  particular 
matters  as  to  which  the  party  shall  be  examined."*^  A 
party  litigant  may,  under  that  code,  in  the  discretion  of  the 
judge  to  whom  the  application  is  made,  have  a  general 
examination  of  his  adversary  as  a  witness  in  the  cause, 
as  well  before  as  at  the  trial,  and  that  it  is  not,  as  of  course, 
to  be  limited  to  an  affirmative  cause  of  action,  or  an 
affirmative  defense  set  forth  in  favor  of  the  party  desiring 
that  examination.®^  Other  statutes,  however,  are  so  framed 
that  the  interrogatories  can  only  relate  to  matters  neces- 
sary to  support  the  case  or  defense  of  the  applicant,  in 
analogy  to  the  bill  of  discovery;  and  that  the  right  does 
not  extend  to  a  discovery  of  the  manner  in  which  the 
defendant's  case  is  to  be  established  nor  to  evidence  which 
relates  exclusively  to  his  case,""  or  to  what  his  witnesses 
will  testify.^""  Taylor  gives  many  illustrations  of  the  de- 
cisions under  the  modern  English  practice  holding  that 
under  the  statute  and  rules  of  court,  as  a  general  rule,  a 
party  cannot  inquire  into  facts  which  relate  exclusively  to 
the  case  of  his  adversary,  although  he  may  ask  questions, 
the  answers  to  which  will  advance  his  own  case,  even 
though  they  may  also  disclose  his  opponent's  case.^     It  is 

Gloeckner,    141    N.    Y.    Supp.    851;  99  Baker   v.    Carpenter,   127   Mass. 

Storer   v.    Harris,    141    N.    Y.    Supp.  226;  Sheren  v.  Lowell,  104  Mass.  24; 

897;    Locomobile   Co.   of   America   v.  Jacksonville,  T.  &  K.  W.  Ey.   Co.  v. 

Nichols,  140  N.  T.  Supp.  1041.  Peninsular  Land  Co.,  27  Tla.  l."7.  17 

97  Code  Civ.  Proc.,§§  870-873;  Her-  L.  E.  A.  33,  9  South.  661;  Downie 
bage  V.  City  of  Utica,  supra;  Glen-  v.  Nettleton,'  61  Conn.  593,  24  Atl. 
ney  v.  Stedwell,  64  N.  Y.  120;  Cook  977;  Ex  parte  Sehoepf,  74  Ohio  St. 
V.  Bidwell,  29  How.  483,  17  Abb.  Pr.  1,  77  N.  E.  276;  Volusia  County 
300.  There  are,  however.  New  York  Bank  v.  Bigelow,  45  Fla.  638,  33 
cases  which  do  not  give  the  same  free-  South.    704. 

dom  of  examination:   Stitcher  v.  Til-  joo  Bobbins    r.    Brockton    St    Ey 

linghast,     43     Hun,     95;     Adams     v.  Qo.,  180  Mass.  51,  61  N.  E    265 
Cavanaugh,  37  Hun,  232. 

98  Herbage  v.  City  of  Utica,  supra.  ^  '^^^^-  ^^"•'  ^^^^  ^^-i  §  =32  et  seq. 
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clearly  within  the  general  scope  of  these  matters  to  allow 
the  examining  party  to  ascertain  such  facts,  unknown  to 
him  and  within  the  knowledge  of  the  other  party,  as  will 
enable  him  to  make  proper  preparation  for  the  trial.^  A 
discovery  is  allowable  in  order  to  enable  a  plaintiff  to 
ascertain  the  amount  for  which  he  should  dernand  judg- 
ment.^ And  where  the  plaintiff  had  sued  the  editor  of  a 
newspaper  for  services  rendered  to  the  newspaper  and  the 
answer  denied  the  alleged  connection  with  the  paper,  and 
the  plaintiff  withdrew  the  complaint  and  sued  the  defend- 
ant as  a  director  of  the  corporation  owning  .the  paper, 
which  character  he  also  denied,  and  the  second  action  was 
withdrawn,  it  was  held  that  an  order  directing  the  exam- 
ination of  the  defendant  was  properly  made  on  a  showing 
that  he  had  been  asked  and  had  refused  to  disclose  who 
were  the  owners  of  the  publication.*  In  an  almost  identical 
case  in  the  same  court  in  a  different  department,  a  contrary 
ruling  was  made.  Although  everj^  effort  was  made  to  dis- 
cover the  defendant,  and  the  attorney  for  the  parties  first 

2  Thayer  v.  Humphreys,  69  Hun,  ing  affidavit  of  no  avail  where  appli- 
343,  23  N.  Y.  Supp.  531;  Cliapin  v.  cation  complied  with  statute);  Men- 
Thompson,  16  Hun,  53;  Wahle  T.  delson  v.  Newborg,  139  N.  Y.  Supp. 
McMillen,  1  Misc.  Eep.  89,  20  N.  Y.  1052;  Mason  v.  New  York  Eeview 
Supp.  372;  In  re  Nolan,  70  Hun,  Pub.  Co.,  139  N.  Y.  Supp.  639; 
536,  24  N.  Y.  Siipp.  238;  Arnold  v.  Sehnabel  v.  Hanover  Nat.  Bank,  137 
Pawtuxet  Water  Co.,  18  R.  I.  189,  N.  Y.  Supp.  72S;  Brichta  v.  Simon, 
19  L.  E.  A.  602,  26  Atl.  55;  Evans  152  App.  Div.  832,  137  N.  Y.  Supp. 
V.  Lancaster  City  St.  Ry.  Co.,  64  751;  American  Food  Products  Co.  v. 
Fed.  626.  See  the  late  cases:  La  American  Milling  Co.,  151  Wis.  385, 
Fourrure  v.  Newman,  150  App.  Div.  138  N.  W.  1123;  Kerr  v.  Hammond, 
920,  134  N.  Y.  Supp.  1087  (plead-  153  App.  Div.  681,  138  N.  Y.  Supp. 
ing)  ;  Looney  v.  Saltonstall,  212  619 ;  Skelly  v.  Mortimer,  154  App. 
Mass.  69,  98  N.  E.  698  (proofs  of  Div.  921,  138  N.  Y.  Supp.  1100; 
party's  own  case,  but  not  adver-  Schulte  v.  Petruzzi,  153  App.  Div. 
saiy's) ;  Seide  v.  Newkirk,  148  App.  889,  137  N.  Y.  Supp.  1103  (the  three 
Div.  864,  133  N.  Y.  Supp.  623;  Wal-  last-named  cases  being  ashing  in- 
lenstein   v.   Desser,   134  N.  Y.   Supp.  quiries). 

626 ;    Smith  v.  Smith,  76  Misc.  Eep.  3  Hofman  v.  Seixas,  12  Misc.  Eep. 

254,   134  N.  Y.   Supp.   901;   Sullivan  3,  33  N.  Y.  Sujip.  23. 

V.  Ashland  Light,  Power  etc.  Co.,  152'  4  j^  ,^  ^^jj   ^g  ^        ^^ 

Wis.  574,.  140  N.  W.   316   (pleading,  n.  Y.  Supp.  133. 
liberal  construction  of   statute,  answer- 
Evidence  IV — 18 
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sued  stated  in  open  court  that  the  plaintiff  had  not  as  yet 
sued  the  proper  parties,  and  when  he  was  subsequently 
applied  to,  refused  to  disclose  who  was  the  true  defendant^ 
the  court  declined  to  follow  the  previous  decision,  holding 
that  such  an  examination  cannot  be  had  for  the  purpose 
of  ascertaining  whether  the  plaintiff  in  a  proposed  action 
had  a  cause  of  action.**  Where,  however,  the  action  had 
already  been  commenced  against  one  defendant,  an  order 
for  his  examination  with  a  view  to  obtaining  the  names  of 
others  who  might  be  joined  with  him  as  defendants  was 
sustained."  Folger,  J.,  after  reviewing  the  statutory  pro- 
visions of  the  state,  said:  "As  a  general  rule,  a  court  of 
equity  has  jurisdiction  to  entertain  a  bill,  for  the  discovery 
of  facts  which  may  aid  in  the  prosecution  or  defense  of 
an  action  in  another  court,  and  which  may  enable  the  plain- 
tiff to  ascertain  who  will  be  proper  parties  to  that  action.' 
The  bill  may  be  filed  when  the  plaintiff  has  become  actually 
involved  in  the  litigation,  or  when  he  is  only  liable  to  be  so ; 
and  whether  he  has,  or  has  not  yet,  commenced  his  ac- 
tion.    The  statutes  look  to  the  obtaining  and  preserving 

5  In  re  Singer,  40  Misc.  JBep.  561,  pose  of  ascertaining  whether  or  not) 

82  N.  Y.  Supp.  870,  following  Mat-  the  plaintiff,  in  a  proposed  action  has 

ter   of   Schoeller,   74   App.   Div.   347,  a  cause  of  action:  Matter  of  Anthony 

77  N.  Y.  Supp.  614,  in  which  the  ap-  &   Co.,   42   App.    Div.    66,   58   N.    Y. 

plication   was   made   to   discover   who  Supp.  907;  Matter  of  White,  44  App. 

was   the    proper    party  to    be   made  Div.  119,  60  N.  Y.  Supp.  702;  Long 

defendant   in  an   action   proposed   to  Island    Bottlers'    Union    v.    Bottling 

be    brought   to   recover    damages   for  Brewers'  Assn.,  65  App.  Div.  459,  72 

personal    injuries,   or,    more    specifi-  N.   Y.   Sup.    976.     This    is    precisely 

cally,  to  discover  who  was  the  owner  what  was  held  in   each  of  the   cases 

of    the     express     wagon     which     had  cited;   and  in  Matter  of  Anthony  & 

caused  the  injuries,   the  court  saying  Co.    it  was  also  held  that  a  'proposed 

in  the  prevailing  opinion   (Matter  of  defendant  must  be  definitely,  and  not 

Schoeller,  74  App.  Div.  348,  77  N.  Y.  tentatively,   named    in    the    affidavit 

Supp.  614)  :  "The  purpose  of  the  ex-  (Code  Civ.  Proc,  §  872)  ;  and  that  it 

amination  is  apparent.    It  is  to  ascer-  ™ust    also   be    made   to    appear    that 

tain  whether  the  plaintiff  has  a  cause  th^   applicant  has  a  cause   of  action 

of  action    against    the    Metropolitan  against  such  specific  person.' " 

company   or   against    the    transporta-  6  Glenney   v.    Stedwell,    64    N.    Y. 

tion   company,   and    the   rule   is   well  120. 

settled   that   an   examination   of   this  T  Moodaly  v.   Morton,   1  Bro.   Ch. 

character  cannot  be  had  for  the  pur-  469;  S.  C,  2  Dick.  652. 
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depositions  as  testimony,  to  be  used  as  testimony,  and 
that  upon  the  trial,  by  either  party  who  chooses  so  to  do. 
....  The  bill  for  discovery,  as  we  have  seen,  had  much 
wider  range  than  that,  and  enabled  a  suitor  to  procure 
the  precise  information,  if  it  lay  in  the  mind  of  his  adver- 
sary, on  which  he  might  frame  his  pleadings  in  his  action 
for  relief;  might  select  the  persons  whom  he  should  make 
defendants,  and  procure  the  knowledge  of  facts  which 
would  qualify  him  to  come  to  trial  well  prepared."  A 
plaintiff  in  an  action  pending  may  examine  the  adverse 
party  on  oath,  before  the  service  on  him  of  a  complaint,  for 
the  purpose  of  obtaining  the  facts  on  which  to  frame  a 
complaint.*  The  right  is  not  generally  limited  to  infor- 
mation to  aid  the  framing  of  the  complaint  but  extends  to 
any  pleading."  And  in  the  liberal  construction  of  such 
statutes,  the  word ' '  pleading ' '  has  been  held  not  to  be  limited 
to  a  complaint,  answer  or  reply,  but  may  extend  to  a  claim 
urged  in  defense  of  a  proceeding  instituted  by  either  party 
in  aid  of  an  action  or  defense  and  which  may  be  put  in 
issue  and  tried.^"  In  New  York  it  is  held  that  although 
the  language  of  the  code  section  appears  mandatory  in  its 
terms,  nevertheless  it  is  well  established  the  judge  is  not 
necessarily  compelled  to  grant  the  order  as  a  matter  of 
strict  right,  but  when  it  appears  the  application  is  made 
for  purposes  of  annoyance  or  delay  should  deny  same,^^ 
Although  the  language  of  the  section  is  apparently  manda- 
tory, the  granting  or  refusal  to  grant  such  an  order  is  in 
a  degree  a  matter    of    discretion.'^    Notwithstanding,  it 

8  Grlenney  v.  Stedwell,  supra.  See,  Wormserj  53  Hun  (N.  Y.),  40,  5  N. 
also,  Karst  v.  Prang  Educational  Co.,  Y.  Supp.  889;  Schmidt  v.  Menasha 
132  App.  Div.  197,  116  N.  Y.  Supp.  Wooden  Ware  Co.,  92  Wis.  529,  66 
1049;    Heekendorn   v.   Komadka,    138  N.  W.  695. 

Wis.  416,  120  N.  W.  257.  lo  Ellinger  v.    Equitable   Life   etc. 

9  Hill    V.    Bloomingdale,  136  App.       Cc,  125  Wis.  643,  104  N.  W.  811 
Div.     651,     121     N.    Y.    Supp.     370; 

Cohen  V.  Hecht,  128  App.  Div.  511,  "  J^"^'"^  ^-   Pi^toam,   106   N.   Y. 

112  N.  Y.  Supp.  809;  Farmers'  Nat.  ^^^'  ^^  ^^-  ^-  ^^^• 

Bank  v.  Underwood,  6  App.  Div.  373,  12  Matter  of  Davies,  168  N.  Y.  89,. 

39    N.    Y.    Supp.    596;     Cornish   v.  56  L.  R.  A.  655,  61  N.  E.  118. 
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appears  to  have  been  the  practice  of  the  courts  to  regard 
the  privilege  to  examine  an  opposing  party  as  a  substantial 
right  when  free  from  abuse  of  that  right,  and  this  is  par- 
ticularly true  when  it  is  made  to  appear  that  the  facts 
sought  to  be  established  are  within  the  personal  knowledge 
of  the  defendant,  and  it  is  necessary  to  prove  them  to  make 
out  the  plaintiff's  case.^^  "Where  there  is  no  doubt  of  the 
good  faith  of  a  party  to  a  litigation  seeking  to  establish  a 
fact  essential  to  his  cause  of  action  by  the  testimony  of  his 
opponent,  I  can  see  no  reason  why  a  party  is  not  entitled 
to  have  the  knowledge  of  his  opponent  as  to  the  fact  which 
he  wishes  to  establish  put  upon  record,  so  that  the  evidence 
of  that  fact  would  be  available  to  either  party  to  the  action 
when  the  trial  takes  place.  "^*  Liberal  construction  of  the 
feature  of  this  law  which  authorizes  an  ex  parte  inquisition 
into  the  affairs  of  a  private  corporation,  or  into  the  private 
affairs  of  an  individual, — the  details  of  which  are  to  be  filed 
with  the  county  clerk,  and  become  public  property, — does 
not  authorize  or  justify  the  granting  of  an  order  to  aid 
the  doing  of  this  for  the  purpose  of  gratifying  public  curi- 
osity, or  the  furnishing  of  food  for  scandal,  or  for  affecting 
the  stock  market,  or  for  furnishing  aid  to  a  criminal  prose- 
cution. If  the  order  is  to  be  granted  at  all,  it  must  be  in 
cases  only  where  the  necessity  is  apparent  from  what  is 
disclosed  in  the  petition  or  application.  It  must  be  appar- 
ent that  it  is  necessary  for  the  sole  purpose  for  which  it 
is  authorized.^^  The  application  must  be  hona  fide,  not 
for  the  purpose  of  delay,  not  for  any  unauthorized  purpose 

13  Commercial  Pub.  Co.  v.  Beck-  court  said:  "In  allowing  the  examina- 
with,  57  App.  Div.  574,  68  N.  Y.  ition  to  be  before  trial,  it  must  have 
Supp.  600;  Tanenbaum  v.  Lippmann,  been  the  intention  of  the  legislature 
80  App.  Div.  17,  85  N.  Y.  Supp.  122.;  to  prevent  a  party  from  depriving  his 
Presbrey  v.  Public    Opinion    Co.,  6  adversary   of    his    testimony   at    the 

App.  Biv.  600,  3S  N.  Y.  Supp.  957.  trial.     It  was  not  merely  for  the  con- 

14  Goldmark  v.  U.  S.  Electro  Gal-  venieuce  of  the  party  examining,  but 
vanizing  Co.,  Ill  App.  Div.  526,  97  to  procure  evidence  in  support  of  the 
N.  Y.  Supp.  1078.     See,  also,  Bender  action  or  defense." 

>.  Bork,  52  Misc.  Rep.  295,  102  N.  Y.  15  People    v.    Nussbaum,    55    App. 

Supp.  152.  In  McViekar  v.  Kptohum.  Div.  245,  67  N.  Y.  Supp.  492.  See, 
i  Abb.  Pr.   (N.  Y.),  N.  S.,  452,  the       also,  cases  cited  to  note  19,  post. 
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such  as  what  is  known  as  a  "fishing"  inquiry,  and  not  to 
seek  information  which  the  applicant  himself  should  know 
either  of  his  own  knowledge  or  from  his  assignor.^^  In 
some  states  the  statutes  prohibit  calling  for  the  names  of 
the  party's  witnesses  or  the  manner  in  which  he  proposes 
to  prove  his  own  case."  In  sorae  of  the  states,  the  statute 
provides,  as  the  penalty  for  refusal  to  answer,  that  the 
pleadings  or  interrogatories  of  the  examining  party  shall 
be  taken  as  confessed ;  that  is,  that  the  facts  as  alleged  by 
him  shall  be  accepted  as  true  as  set  forth.^^ 

§  707  (725).  Examination  under  control  of  the  court. — 
In  the  preceding  section  we  have  had  occasion,  incidentally 
in  treating  of  the  scope  of  the  examination,  to  refer  to  the 
extent  to  which  the  examination  might  properly  be  allowed 
to  go.  The  courts  are  everywhere  agreed  in  the  view  that 
these  statutes  allowing  discovery  should  be  so  construed  as 
to  prevent  their  abuse;  the  privilege  of  examining  the  ad- 
versary in  advance  of  trial  should  not  be  allowed  to  become 
a  means  of  oppression.  As  under  the  anciertt  practice  in 
discovery,  a  mere  "fishing  bill"  was  not  tolerated,  so  ques- 
tions,] which  are  prompted  by  mere  ^  curiosity  or  imperti- 
nence, which  have  no  bearing  upon  the  case,  or  which  reck- 
lessly and  unnecessarily  tend  to  annoy  or  expose  private 
affairs,  should  not  be  allowed.^*  Accordingly,  under  these 
statutes,  the  courts  exercise  the  power  of  so  regulating  the 

16  Dyett  V.  Seymour,  13  N.  Y.  Bank  v.  Smith,  36  Neb.  199,  54  N.  W. 
Civ.  Proc.  127.     See,  also,  cases  cited       254. 

to  note  25,  post.  19  Jenkins    v.    Putnam,  106  N.  Y. 

17  Spinney  v.  Boston  Elevated  Ey.  272,  12  N.  E.  613;  Glen  Cove  Mfg. 
Co.,  188  Mass.  30,  73  N.  E.  1021;  In  Co.  v.  Sutro,  53  Hun,  *636,  6  N.  Y. 
re  Bradley,  71  N.  H.  54,  51  Atl.  264.  Supp.  384;  Volusia  County  Bank  v. 
See,  also,  Watkins  v.  Cope  (N.  J.),  Bigelow,  45  Fla.  638,  33  South.  704; 
86  Atl.  545.  Bigdon  v.  Conley,  31  111.  App.  630  (in 

18  Gulf,  C.  &  S.  ¥.  Ey.  Co.  v.  Nel-  this  case  the  order  related  to  the  pro- 
son,  5  Tex.  Civ.  App.  387,  24  8.  W.  duction  of  books  and  papers).  But 
588.  The  rule  has  been  applied  on  tte  party  need  have  no  property  in- 
applieation  of  a  corporation,  although  terest  in  the  instrument:  Arnold  v. 
the  statute  made  no  provision  for  ex-  Pawtuxet  Water  Co.,  18  R.  I.  189, 
amining     corporations:     First     Nat.  19   L.   E.  A.   602,   26   Atl.   55.     See 
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procedure,  either  by  limiting  the  siibjects  to  which  the 
examination  may  extend,  or  by  other  similar  orders,  that 
the  disclosure  may  be  kept  within  proper  limits.^"  Under 
those  statutes  which  provide  for  the  examination  of  the 
adverse  party  before  trial,  and  specify  what  the  affidavit, 
preliminary  to  the  order,  shall  contain,  it  has  been  held 
discretionary  with  the  judge  to  whom  the  application  is 
made  to  grant  or  deny  the  order,  although  the  statute  pro- 
vided that  the  judge  must  grant  the  order  upon  a  proper 
affldavit,^^  In  some  states  it  is  provided  that  if  such  ex- 
amination shall  be  taken  before  issue  joined,  the  notice  of 
taking  the  same  shall  be  accompanied  by  an  affidavit  of 
the  party,  his  agent  or  attorney,  stating  the  general  nature 
and  object  of  the  action,  that  discovery  is  sought  to  enable 
the  party  to  plead  and  the  points  upon  which  such  discov- 
ery is  desired,  and  such  examination  shall  be  limited  to 
the  discovery  of  the  facts  relevant  to  such  points  unless 
the  court  or  the  presiding  judge  thereof,  on  motion  and  one 
day's  notice,  shall,  before  the  examination  is  begun,  by 
order  further  limit  the  subjects  to  which  it  shall  extend; 
but  such  examination  shall  not  preclude  the  right  to  another 
examination  after  issue  joined  upon  all  the  issues  in  the 
cause,  and  the  party  examining  shall,  in  all  cases,  be 
allowed  to  examine  upon  oral  interrogatories.^-  In  New 
York,  the  person  desiring  to  take  such  a  deposition  must 

§  711,  post.     A  party  cannot  be  com-  Co.,   150   App.   Div.   221,   134   N.   Y. 

pelled  to  give  the  names  of  his  wit-  Supp.  655;  Wallenstein  v.  Cesser,  134 

nesses:  Wabash  &  W.  Ry.  Co.  v.  Mor-  N.  Y.  Supp.  626;  Hirsh  v.  Blair,  152 

gan,  132  Ind.  430,  31  N.  E.  661,  32  App.  Div.  941,  137  N.  Y.  Supp.  753; 

N.  E.  85.     See  preceding  section.  Fields  v.  Coleman   (N.  C),  75  S.  E. 

20  Stevens  v.  Flannagan,  131  Ind.  1005. 
122,  30  N.  B.  898;  Meek  v.  Wither-  21  Kelly  y.  New  York  Cent.  &  H. 
ington,  67  L.  T.  122;  State  v.  Dis-  By.  Co.,  66  Hun,  629,  21  N.  Y.  Supp. 
trict  Court,  27  Mont.  441,  94  Am.  St.  190.  The  affidavit,  when  required, 
Rep.  831,  71  Pae.  603.  See,  also,  must  in  all  respects  comply  with  the 
Mertins  v.  Hubbell  Publishing  Co.,  4  statute :  Schmidt  v.  Menasha  Wooden- 
Ala.  App.  500,  58  South.  679;  Del  ware  Co.,  92  Wis.  529,  66  N.  W.  695. 
Genovese  v.  Del  Genovese,  149  App.  See,  also,  Kornbluth  v.  Isaacs  149 
Div.  266,  133  N.  Y.  Supp.  765;  App.  Div.  108,  133  N,  Y.  Supp!  737. 
Palumbo   v.   L'Araldo    Italiano    Pub.  22  wis.  Stats.  1899,  §  4096. 
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support  Hs  application  for  it  by  an  affidavit  setting  out 
the  circumstances.^-''  Tlie  judge  to  whom  such  an  affidavit 
is  presented  must  grant  an  order  for  the  examination,  if 
an  action  is  pending ;  if  no  action  is  pending  he  must  grant 
it  if  there  be  reasonable  ground  to  believe  that  an  action 
will  be  brought,  as  stated  in  the  affidavit,  and  that  the  ap- 


23  N.  T.  Code  Civ.  Proc,  §  872. 
The  affidavit  must  set  out:  1.  The 
names  and  residences  of  all  the  par- 
ties to  the  action,  and  whether  or 
not  they  have  appeared,  and  if  either 
of  them  has  appeared  by  attorney, 
the  name,  and  residence  or  office  ad- 
dress of  the  attorney;  or,  if  no  action 
is  pending,  the  names  and  residences 
of  the  expected  parties  thereto.  2. 
If  an  action  is  pending,  the  nature  of 
the  action,  and  the  substance  of  the 
judgment  demanded,  and  if  the  appli- 
cation is  made  by  the  defendant 
before  answer,  or  by  either  party 
after  answer,  the  nature  of  the  de- 
fense. 3.  If  no  action  is  pehding, 
the  nature  of  the  controversy  which  is 
expected  to  be  the  subject  thereof. 
4.  The  name  and  residence  of  the  per- 
son to  be  examined,  and  that  the 
testimony  of  such  person  is  material 
and  necessary  for  the  party  making 
such  application  or  the  prosecution  or 
defense  of  such  action,  and  if  the 
action  is  to  recover  damages  for  per- 
sonal injuries,  that  the  ,  defendant  is 
ignorant  of  the  nature  and  extent  of 
such  personal  injuries;  and,  at  the 
option  of  the  applicant,  the  place 
where  he  is  sojourning,  or  where  he 
regularly  transacts  business.  (This 
provision  is  amplified  by  rule  82,  gen- 
eral rules  of  practice,  that  the  affi- 
davit shall  specify  the  facts  and 
circumstances  which  show  that  the 
examination  of  the  person  is  ma- 
terial and  necessary.)  5.  If  an  ac- 
tion is  pending,  that  the  person  to  be 
examined  is  about  to  depart  from  the 
state,  or  that  he  is  so  sick  or  infirm 


as  to  afford  reasonable  ground  to  be- 
lieve that  he  will  not  be  able  to  at- 
tend the  trial;  or  that  any  other 
special  circumstances  exist  which  ren- 
der it  proper  that  he  should  be  ex- 
amined as  prescribed  in  this  article. 
But  this  subdivision  does  not  apply  to 
a  ease  where  the  person  to  be  ex- 
amined is  a  party  to  the  action.  6. 
If  no  action  is  pending,  that  the  per- 
son expected  to  be  the  adverse  party 
is  of  full  age  and  a  resident  of  the 
state,  or  sojourning  within  the  state ; 
or  that  he  has  an  office  within  the 
state,  where  he  regularly  transacts 
business  in  person,  specifying  the 
place,  and,  if  it  is  in  a  city,  the  street 
and  street  number  or  other  designa- 
tion of  the  particular  locality;  or,  if 
two  or  more  persons  are  expected  to 
be  adverse  parties,  that  each  is  of 
full  age  and  so  resident  or  sojourning 
or  has  an  office;  also  the  circum- 
stances which  render  it  necessary  for 
the  protection  of  the  applicant's 
rights,  that  the  witness'  testimony 
should  be  perpetuated.  7.  Any  other 
facts  necessary  to  show  that  the  ease 
comes  ivithin  one  of  the  two  last 
sections.  And  if  the  party  sought  to 
be  examined  is  a  corporation,  the  affi- 
davit shall  state  the  name  of  the 
officers  or  directors  thereof,  or  any 
of  them  whose  testimony  is  necessary 
and  material,  or  the  books  and  papers 
as  to  the  contents  of  which  an  ex- 
amination or  inspection  is  desired, 
and  the  order  to  be  made  in  respect 
thereto  shall  direct  the  examination 
of  such  persons  and  the  production  of 
such  books  and  papers. 
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plication  is  made  in  good  faith  to  preserve  the  expected 
testimony;  otherwise  he  must  dismiss  the  application. 
Where  the  person  to  be  examined  is  a  party  to  a  pending 
action  or  is  expected  to  he  a  party  to  an  action  to  be 
brought,  the  order  may,  in  the  discretion  of  the  judge, 
designate  and  limit  the  particular  matters  as  to  which  he 
shall  be  examined.^* 

§  707a.  Same,  continued. — The  object  of  requiring  such 
an  affidavit  is  to  enable  the  judge  to  determine  whether 
the  examination  should  be  ordered,  and  also  to  place  limits 
upon  it.  In  such  cases,  where  the  judge  can  see  that  the 
examination  is  sought  merely  for  annoyance  or  for  delay, 
and  that  it  is  not  in  fact  necessary  and  material,  he  is  not 
required  to  make  the  order.^^  Formerly  the  statutes  were 
strictly  construed,  but  as  we  have  shown,  there  is  a  marked 
tendency  toward  a  liberality  of  construction.^®  Neverthe- 
less it  is  still  necessary  to  show  that  the  party  sought  to  be 
examined  has  knowledge  of  the  material  issues  involved, 
and  this  must  be  established,  not  by  mere  assertion  of  the 
affiant's  conclusions  to  that  effect,  but  of  facts  from  which 
the  justice  to  whom  application  is  made  can  himself  draw 
the  necessary  conclusions.^^  Where  a  rule  of  court  pro- 
vided that  the  affidavit  should  aver  that  no  previous  appli- 
cation of  the  same  nature  had  been  made  and  the  record 
did  not  contain  such  an  averment,  the  defect  was  fatal.-* 
When  the  affidavit  discloses  that  what  is  sought  is  not  the 
best  evidence  of  the  fact  the  party  desires  to  establish  and 

24  N.  Y.  Code  Civ.  Proc,  §873.  Y.  Supp.  244;  Loewy  v.  Gordon,  129 

25  Jenkins  v.  Putnam,  106  N.  Y.  App.  Div.  459,  114  N.  Y.  Supp.  211. 
272,  12  N.  E.  613;  Sheehan  v.  Albany  ^^  Grant  v.  Greene,  118  App.  Div. 
Turnpike  Co.,  54  Hun,  *639,  8  N.  Y.  S50,  103  N.  Y.  Supp.  674.  In  Seg- 
Supp.  14;  Bloom  v.  Patten,  58  Super.  Schneider  v.  Waring  Hat  Mfg.  Co., 
Ct.  225,  10  N.  Y.  Supp.  228.  For  134  App.  Div.  217,  118  N.  Y.  Supp. 
other  illustrations  see  preceding  see-  1000,  will  be  found  an  excellent  il- 
tion.  lustration   of   the   defects   in   an   afli- 

26  Irving  V.  Higgins,  131  App.  Div.  ^^"^^  "^^'^'^  ^^""1^  ^e  avoided  by  the 
184,  115  N.  Y.   Supp.  254;   Oakes   v.  ""^^"^  practitioner. 

Star  Co.,  119  App.  Div.  358,  104  N.  ^^  Mitchell    v.    Greene,    121    App. 

Div.  677,  106  N.  Y.  Supp.  449. 
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that  such  best  evidence  is  obtainable,  the  order  should  not 
be  made.^®  The  rigid  adherence  to  the  requirements  of  the 
statute  is  perfectly  consistent  with  its  liberal  construction. 
The  courts  show  every  disposition  to  stretch  the  provisions, 
but  at  the  same  time  insist  that  details  such  as  the  con- 
formity of  the  affidavit  to  the  statute  should  be  so  sub- 
stantially complied  with  as  to  leave  them  free  from  consid- 
eration of  aught  else  save  the  merits.  In  a  New  York  case 
it  is  said  that  the  right  of  a  party  presenting  such  an 
affidavit,  in  harmony  with  the  provisions  of  rule  82  of  the 
general  rules  of  practice,  is  absolute;^*  but  the  modern 
attitude  of  the  court  upon  these  orders  does  not  justify 
granting  or  sustaining  them  where  the  moving  party  has 
not  complied  with  the  conditions  prescribed.  The  statute 
grants  a  favor,  and  if  the  party  moving  desires  the  favor, 
he  must  comply  with  the  conditions  prescribed.*^  Under 
some  of  the  statutes  only  parties  to  the  record  can  be  called 
upon  to  make  the  disclosure ;  the  fact  that  one  is  interested 
in  the  result  is  not  sufficient.*^  But  sureties  may  also  be 
compelled  to  submit  to  such  an  examination  when  their  prin- 
cipals are  sued;**  and  where  the  action  is  brought  for  the 
benefit  of  a  third  person,  the  nominal  party  may  be  exam- 
ined.** Formerly,  the  officers  of  a  corporation  could  not 
be  compelled  to  submit  to  an  examination  under  the  general 
statute,  unless  there  was  a  special  statute  upon  the  sub- 
ject.*®    Statutes  now  exist,  however,  in  some  states  allow- 

29  Muldoon  y.  New  York  etc.  B.  the  interrogatories  are  addressed  must 
Co.,  98  App.  Div.  169,  91  N.  Y.  Supp.  answer.  Furnishing  a  reply  by  some 
65;  Chaskel  v.  Metropolitan  B.  Co.,  other  person  is  not  sufficient:  D.  H. 
53  Hun,  636,  6  N.  Y.  Supp.  369.  Baldwin  &  Co.  v.  Moser    (Iowa),  136 

30  Shonts  V.  Thomas,  116  App.  Div.  N.  W.   195.     See  §  r02a,  ante. 

854,  855,  102  N.  Y.  Supp.  324,  and  33  State  v.   Baetz,   86  Wis.   29,  56 

authorities  there  cited.  N.  W.  329. 

31  Loewy  v.  Gordon,  129  App.  Div.  34  Harding  v.  Morrill,  136  Mass. 
459,  114  N.  Y.  Supp.  211.  291.     So   the  real  party  may  be  ex- 

32  Seeley  v.  Clark,  78  N.  Y.  221.  amined,  though  he  is  not  a  party  of 
The  party  himself  must  submit  to  the  record:  WilUs  v.  Boddeley,  2  Q.  B. 
examination  even  though  his  attorney  324. 

is  more  familiar  with  the  facts:  Golls-  35  Boorman  v.  Atlantic  By.  Co.,  78 

titsch  V.  Rainbow,  84  Iowa,  .567,  N.  Y.  599 ;  People  v.  Mutual  Gas  Co., 
51  N.  W.  48.     The  parties  to  whom      74  N.  Y.  434.     But  see  Holt  v.  South- 
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ing  the  examination  of  the  officers  of  corporations,  subject 
to  the  same  general  rules  as  in  other  cases.  The  tendency 
has  been  to  extend  this  right,  and  in  some  statutes  so  that 
not  only  general  officers  of  the  corporations  but  their 
agents  and  employees  may  be  examined.^®  Under  a  Massa- 
chusetts statute  it  was  held  proper  to  require  a  president 
of  a  corporation,  if  he  did  not  know  certain  facts,  to  inquire 
of  his  agents  and  state  the  information  received  from 
them.^''  Illustrations  might  be  given  without  number  from 
decisions  on  what  showing  will  satisfy  the  courts  in  the 
various  jurisdictions.  We  have  had  to  content  ourselves 
with  selecting  those  which  will  give  a  fair  general  idea  of 
the  mode  in  which  the  courts  administer  the  statutes  in  aid 
of  discovery,  leaving  to  the  lawyer  their  application  to  the 
particular  act  of  the  state  wherein  the  matter  is  to  be  dealt 
with. 

§  708  (726).  Privilege— Self -crimination.— In  the  open- 
ing section  of  this  chapter  dealing  with  the  general 
nature  of  the  bill  of  discovery,  we  had  occasion  to  point  out 
that  to  the  principles  which  guided  the  courts  of  chancery 
in  compelling  discovery,  there  exist  certain  exceptions,  to 
two  of  which  mention  was  given — that  no  person  was  ob- 
liged to  answer  matter  of  scandal  in  its  limited  and  tech- 
nical sense,  nor  to  make  discovery  of  that  which  might  sub- 
ject him  to  a  forfeiture  or  penalty.  To  the  scandal  and 
infamy  arising  from  crime  he  is  not  bound  to  make  dis- 
covery.    In  analogy  to  this  familiar  rule  as  to  discovery, 

em  F.  &  W.  Co.,  116  N.  C.  480,  21  Wis.   258,   99   N.   W.   897;    Anderson 

S.  E.  919;   Blair  v.  Sioux  City  &  P.  v.   Chicago  Brass  Co.,   127  Wis.  273, 

Ry.  Co.    (Iowa),  73  N.  W.  1053.  106  N.  W.   1077.     See,   also,   §  702a' 

36  Anderson  v.   Chicago  Brass  Co.,  ante. 

127  Wis.  273,  106  N.  W.  1077.   Under  37  Tolaud   v.   Paine  Furniture  Co., 

such  a  statute  it  has  been  held  that  179  Mass.  501,  61  N.  E.  52.    Under 

the    deposition    of    a    general    officer  the    Indiana   statute   the    corporation 

may  be  read  although  he  is  present  should  select  to  make  answer  an  agent 

in  court:  Johnson  v.  St.  Paul  &  West-  familiar  with  the  facts:   Cleveland,  C. 

ern  Coal  Co.,  126  Wis.  492,  105  N.  W.  C.  &  St.  L.  By.  Co.  v.  Miller,  35  Ind. 

1048.     Not   as   to   a   mere   employee:  App.   707,   74   N.   E.   62& 
Hughes  T.  Chicago  etc.  By.  Co.,  122 
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the  statutes  do  not  compel  a  party  to  submit  to  an  exami- 
nation as  to  facts  which  would  expose  him  to  punishment 
for  crime,  or  to  a  penalty.^^  A  recent  decision  furnishes 
an  excellent  illustration.  When  an  application  was  made 
for  the  examination  of  one  of  several  defendants  and  the 
affidavit  disclosed  that  the  nature  of  the  action  was  "to  re- 
cover damages  for  the  conversion  by  the  defendants  of 
moneys  and  securities  owned  by  the  plaintiff,  and  which 
were  embezzled  and  stolen  from  him  by  one  Hugh  J.  Mc- 
Donald, a  clerk  in  the  deponent's  employment,  and  which 
said  moneys  and  securities  the  defendants  received  from 
said  McDonald  in  bad  faith  and  have  converted  to  their 
own  use;"  and  it  also  appeared  that  plaintiff  was  unable 
to  obtain  an  accurate  statement  of  the  amounts  of  moneys, 
and  securities  belonging  to  him,  and  desired  to  examine  one 
of  the  defendants,  one  Cady,  for  the  purpose  of  ascertain- 
ing in  detail  the  moneys  and  securities  belonging  to  plain- 
tiff and  delivered  to  defendants  by  McDonald,  together 
with  dates  of  the  payments  and  delivery  thereof,  the  court 
said:  "It  has  been  uniformly  held  that  a  person  will  not  be 
compelled  to  submit  to  an  examination  and  be  forced  to 
claim  his  privilege,  unless  there  are  matters  concerning 
which  he  is  expected  to  testify  that  will  have  no  tendency 
to  criminate  him.^®  ....  The  plaintiff  claiming  that  Me- 
ss Southern  B.  Co.  v.  Bush,  122  487,  12  Am.  Rep.  736 ;  Cully  v.  North- 
Ala.  470,  26  South.  168;  Marshal  v.  em  Pac.  Ey.  Co.,  35  Wash.  241,  77 
Riley,  7  6a.  367;  People  v.  Western  Pae.  202.  On  discovery  as  affected 
Ins.  Co.,  40  111.  App.  428;  French  by  constitutional  provision  against 
V.  Venneman,  14  Ind.  282;  Shepherd  self -crimination,  see  note  to  Levy  v. 
V.  Payson,  16  La.  Ann.  360;  Franks  Superior  Court,  29  L.  B.  A.  811. 
V.  Eeimer,  9  N.  T.  Supp.   273 ;    Ely  39  In  re  Attorney  General,  21  Misc. 

V.  Perkins,  57  Misc.  Rep.  361,  108  Rep.  101,  47  N.  Y.  Supp.  20;  Kellogg 
N.  Y.  Supp.  613;  Roberts  v.  Press  v.  Sowerby,  32  Misc.  Rep.  327,  66 
Pub.  Co.,  57  Super.  Ct.  526,  8  N.  Y.  N.  Y.  Supp.  542.  In  Abbott-Down- 
Supp.  870;  Horstman  v.  Kaufman,  97  ing  Co.  v.  Faber,  87  Hun,  299,  34 
Pa.  147,  39  Am.  R6p.  802;  Parr  v.  ISf.  Y.  Supp.  433,  it  was  held  that  it 
Johnston,  15  Tex.  294.  See  §§  711,  must  affirmatively  appear  that  there 
884  et  seq.,  post.  As  to  matters  priv-  is  some  fact  which  will  not  criminate 
ileged  from  public  policy:  Moore  v.  the  party  to  be  examined,  concern- 
Palmer,  14  Wash.  134,  44  Pae.  142;  ing  which  he  is  to  be  examined,  in 
Worthington   v.    Scribner,   109   Mass.       order  to  warrant  such  examination. 
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Donald  has  stolen  Ms  property  and  delivered  the  same  to 
defendants,,  who  received  the  same  in  bad  faith  from  Mc- 
Donald, every  element  necessary  to  constitute  a  crime  is 
charged ;  and  it  is  difficult  to  see  what  item  of  evidence  can 
be  elicited  from  defendant  Cady  on  the  proposed  exami- 
nation under  this  order  that  will  not  be  connected  with  some 
element  of  crime.  It  surely  will  be  a  link  that  may  be 
added  to  a  chain  of  testimony  tending  to  the  result  of  crim- 
inating the  defendant  Cady.  Such  an  examination  would 
be  compelling  a  person  to  connect  himself  with  the  com- 
mission of  a  crime."*"  But  an  application  for  an  exami- 
nation cannot  he  resisted  on  the  ground  that  the  testimony 
may  subject  the  party  to  a  criminal  prosecution,  where  there 
are  facts  relevant  to  the  case  which  he  can  disclose  with  im- 
punity. It  is  always  open  to  him  to  raise  the  question  of 
his  privilege  at  the  time  of  the  examination."  For  example, 
when  the  treasurer  of  a  corporation  was  one  of  several  de- 
fendants at  the  suit  of  stockholders  in  an  action  for  an 
accounting,  and  an  order  was  obtained  for  his  examination 
and  for  production  by  him  of  the  books  of  account  of  the 
corporation,  he  was  held  in  contempt  for  not  producing 
them,  his  excuse  that  he  declined  to  produce  them  on  the 
ground  that  they  would  tend  to  incriminate  him  not  being 
sufficient.  It  appeared  that  the  order  stated  the  produc- 
tion was  only  for  the  purpose  of  refreshing  the  recollection 
of  the  witnesses  and  aiding  their  memories  in  the  oral 
examination,  such  books  not  being  produced  for  the  pur- 
pose of  examination  or  inspection  by  the  plaintiffs  or  their 
counsel.  The  mere  production  of  the  books  could  not,  in 
and  of  itself,  tend  to  incriminate  him.  "It  is  a  novel,  if 
not  somewhat  startling,  proposition  that  an  officer  of  a  cor- 
poration can  refuse  to  produce  its  books,  when  he  is  asked 
to  account  for  property  which  has  been  committed  to  his 
charge,  upon  the  ground  that  the  production  of  the  books 
may  tend  to  incriminate  him.     If  such  rule  were  to  prevail, 

40  Ely  V.  Perkins,  supra.  57  Hun  (N.  T.),  116,  10  N.  Y.  Supp. 

41  Haynes  v.  Hatch,  60  Hun,  *586,       647.     See,  also,  Reynolds  v.  Reynolds, 
15  N.  Y.  Supp.  615  J  Carter  y.  Good,      142  N.  Y.  Supp.  1. 
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it  is  not  difficult  to  see  how  a  person  wlio  had  once  obtained 
possession  of  the  books  of  a  public  or  private  corporation 
naight  evade  accounting  for  property  which  had  come  into 
his  possession  by  doing  what  this  witness  did,  viz.,  claim- 
ing that  the  production  of  such  books  would  incriminate 
him,  even  though  the  production  was  solely  for  the  purpose 
of  enabling  him  to  refresh  his  recollection  concerning  ques- 
tions asked  him.  But  there  is  no  such  rule. "  *^  Moreover, 
a  defendant  is  always  compelled  to  disclose  his  fraud  and 
fraudulent  practices,  when  such  evidence  is  material  to  the 
plaintiff's  case,  even  though  the  fraud  might  be  so  great 
as  to  expose  the  defendant  to  a  prosecution  for  conspiracy 
unless  perhaps  the  indictment  is  actually  pending.*^  It  is 
a  familiar  rule  in  the  law  of  discovery  in  equity  that  a 
party  is  not  only  privileged  from  stating  the  main  facts 
which  might  criminate  him,  but  the  privilege  extends  also 
to  every  incidental  fact  which  might  form  a  link  in  the 
chain  of  evidence"  establishing  such  liability.**  Doubtless 
the  same  principle  should  be  recognized  in  statutory  dis- 
covery. It  makes  no  difference  whether  the  answer  will 
result  in  a  pecuniary  injury  to  the  party  examined.  He 
must  answer  the  questions  as  he  would  be  required  to  do 
before  the  court.*^  In  a  great  many  cases  that  would  be 
the  indirect  result  of  an  answer  which  the  party  interro- 
gated did  not  desire  to  give.  In  an  action  to  restrain  the 
further  negotiation  of  a  promissory  note  given  for  a 
epeeific  purpose  and  alleged  to  have  been  improperly  dealt 
with,  the  defendant  sought  to  evade  examination  because 
his  answer  might  serve  to  convict  him  of  complicity  with 
the  fraudulent  diversion  of  the  note.  As  the  court  tersely 
said,  this  was  no  answer  to  the  order  for  his  examination, 
but  rather  suggested  that  the  case  was  one  wherein  an 

*2  Pray  v.  Todd,  95  App.  Div.  423,  also,   Currier  v.   Concord  Ey.  Co.,  48 

88  N.  Y.  Supp.  650.  N.  H.  321;  1  Pom.  Bq.  Jur.,  3d  ed., 

43  Mitchell    V.    Koecker,    11    Beav.  §202. 

380;  Eobinson  v.  Kitehin,  35  Eng.  L.  «  Pom.    Eq.    Jur.,    3d    ed.,    §268. 

&  Eq.  558;  Skinner  v.  Judson,  8  Conn.  See  §  885  et  seq.,  post. 

528,   21   Am.   Dee.   691;    O'Connor  v.  45  Holt  v.  Southern  etc.  Warehouse 

Tack,    2    Brewst.    (Pa.)     407.  .  See,  Co.,  116  N.  C.  480,  21  S.  E.  919. 
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examination  would  promote  the  ends  of  justice,  and  that 
it  would  be  quite  time  enough  when  embarrassing  questions 
were  put,  for  the  defendant  to  invoke  his  constitutional 
right  to  be  excused  from  answering.**'  The  fact  that  the 
purpose  of  the  examination  is  to  procure  evidence  of  fraud 
on  the  part  of  the  defendants  who  are  to  be  examined  forms 
no  ground  for  the  refusal  of  the  order.*''  It  is  equally  clear 
that,  under  this  method  of  discovery,  there  is  no  reason  for 
departing  from  those  rules  of  public  policy  which  forbid 
an  attorney,  husband  or  wife,  clergyman,  priest,  physician 
and  in  some  cases  public  officers  to  reveal  those  communi- 
cations which,  in  the  law,  are  recognized  as  privileged.** 
The  right  of  a  party  to  an  examination  of  the  adversary 
before  trial  is  an  important  right,  so  important  that  an 
error  of  the  court  in  refusing  to  allow  a  disclosure  of  facts 
necessary  to  prepare  for  trial  is  not  cured  by  the  introduc- 
tion of,  or  opportunity  to  introduce,  testimony  on  the  same 
point  at  the  trial.**  It  was  held  in  an  Indiana  case  on  the 
facts  stated  that  a  pai-ty  was  not  compelled  to  submit  to 
such  an  examination  at  his  own  home,  and  that  to  lock  his 
door  and  go  away  at  the  time  noticed  for  the  examination 
was  no  contempt.®"  The  question  whether  the  information 
sought  to  be  elicited  by  the  examination  of  a  party  might 
tend  to  criminate  him  is  one  to  be  left  till  the  examination 
takes  place.^i  "When  it  arises  there  he  may  claim  his  priv- 
ilege, and  the  judge  before  whom  the  examination  was 
taken  should  deal  witli  it.®'-  He  may  be  able  to  give  ma- 
terial testimony  which  would  not  be  privileged ;  and,  more- 
over, the  right  of  a  party  to  an  order  for  such  an  exami- 
nation should  not  be  denied  upon  the  ground  that  the 

46  Peterson    v.    Fowler,    143    App.  49  Baker   v.    Carpenter,    127    Mass. 

Div.  282,  128  N.  Y.  Supp.  505.  226. 

i'i  Frothingham  v.  Broadway  etc.  R.  00  MoSwane  v.  Foreman,   167   Ind. 

Co.,  9  N.  Y.  Civ.  Proc.  304.     See,  also,  171,  78  N.  E.  630. 

Davies  V.  Fish,  35  Hun    (N.  Y.),430;  M  Ryan   v.   Reagan,   46   App.   Div. 

Davenport   Gliieose   Co.    v.   Tausig,   6  590,  62  N.  Y.  Supp.  39. 

N.  Y.  Civ.  Proc,  152.  f>2  Campbell  v.  Brock's  Commercial 

48  See  §   733  et  seq.,  748  et  aeq.,  Agency,  38  App.  Div.  137,  56  N.  Y. 

post.  Supp.   540. 
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testimony  sought  to  be  elicited  may  be  privileged,  for  the 
privilege,  if  it  exists,  is  personal  to  the  witness,  and  may 
not  be  claimed  by  bim.®^  The  order  in  such  cases  is  in- 
variably made.  It  is  otherwise,  however,  where  the  appli- 
cation shows  that  the  testimony,  if  given,  must  criminate 
the  deponent  or  subject  him  to  penalty  or  forfeiture. 
The  cases  holding  that  an  order  to  examine  a  party  is 
proper  although  he  may  be  privileged  from  testifying  as 
to  some,  but  not  as  to  all,  of  the  matters  in  relation  to 
which  the  examination  is  desired,  manifestly  can  have  no 
bearing  in  a  case  where  it  appears  that  the  party  is  priv- 
ileged from  testifying  as  to  all  the  material  matters  upon 
which  the  examination  is  sought.  Thus,  where  an  action 
was  brought  to  set  aside  certain  conveyances  of  real  estate 
as  fraudulent  and  void  as  against  the  plaintiff  and  the  firm 
of  which  he  was  receiver,  and  as  made  with  intent  to  hinder, 
delaj'  and  defraud  the  creditors  of  the  defendant;  and  the 
affidavit  averred  that  the  examination  was  sought  to  pro- 
cure from  the  defendant  facts  within  her  knowledge  which 
would  establish  the  deed  as  fraudulent  and  void,  it  was  held 
that  an  order  for  examination  founded  on  such  affidavit 
must  be  vacated.  The  court  said:  "If  the  deed  in  question 
was  made  by  the  defendant  with  intent  to  defraud  credit- 
ors or  other  persons,  as  alleged,  she  was  guilty  of  a  mis- 
demeanor, under  section  586  of  the  Penal  Code;  and  she 
cannot  be  compelled  to  testify  to  facts  proving  or  tending 
to  prove  that  the  deed  was  fraudulent,  as  claimed,  as  her 
testimony  is  privileged.  It  clearly  appears  by  the  clause 
from  the  atfidavit  above  quoted  that  the  only  material  evi- 
dence sought  by  the  examination  will  tend  to  show  that  she 
is  guilty  of  a  misdemeanor,  and  for  that  reason  the  order 
to  examine  her  should  not  stand.  "^* 

53  Bioren    v.    Campbell,    140    App.  Eep.   30,  40   N.   Y.   Supp.   767.     See, 

Div.  523,  125  N.  Y.  Supp.  392;  Nie-  also,  Skinner  v.  Steele,  88  Hun,  307, 

hoff  V.  Star  Co.,  134  App.  Div.  473,  34  N.  Y.  Supp.  748 ;  Abbott-Downing 

119  N.  Y.  Supp.  247.  Co.  v.  Faber,  87  Hun,  299,  34  N.  Y. 

64  Kugelman    v.    Barry,    17    Mise.  Supp.   433. 
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§  709  (727).  Inspection  of  books  and  papers. — ^Before 
considering  the  laws  under  which,  at  the  present,  the  ut- 
most facility  is  given  to  litigants  to  inspect  books  and 
papers  in  the  custody  or  control  of  an  adversary,  and  to 
have  such  books  and  papers  produced  both  for  examination 
and  ultimate  use,  if  so  desired,  in  court,  it  will  be  well  to 
recall  briefly  the  history  of  the  development  of  the  right. 
It  is  within  the  general  powers  of  courts  of  chancery  to 
order  the  discovery  and  inspection  of  documents  before 
trial  by  virtue  of  their  inherent  jurisdiction  over  discovery. 
It  has  been  the  practice  of  such  courts  to  frame  their  own 
rules,  and  to  adjust  the  procedure  to  meet  the  requirements 
of  justice.^^  The  history  of  the  power  of  common-law 
courts  to  compel  the  production  and  inspection  of  books 
and  papers  in  possession  of  the  opposite  party  in  a  civil 
action  discloses  that  originally  the  courts  disclaimed  any 
power  in  the  matter,  and  the  remedy  by  bill  of  discovery 
was  the  only  resource  of  the  party  desiring  such  discovery. 
Blackstone,  whose  commentaries  appeared  shortly  before 
1789,  said  of  this  want  of  power:  "A  second  defect  is  of 
a  nature  somewhat  similar  to  the  first — the  want  of  a  com- 
pulsive power  for  the  production  of  books  and  papers  be- 
longing to  the  parties.  In  the  hands  of  third  persons  they 
can  generally  be  obtained  by  rule  of  court,  or  by  adding  a 
clause  of  requisition  to  the  writ  of  subpoena,  which  is  then 
called  a  'subpoena  duces  tecum.'  But,  in  mercantile  trans- 
actions especially,  the  sight  of  the  party's  own  books  is 
frequently  decisive ;  as  the  daybook  of  a  trader,  where  the 
transaction  was  recently  entered  as  really  understood  at 
the  time,  though  subsequent  events  may  tempt  him  to  give 
it  a  different  color.  And,  as  this  evidence  may  be  finally 
obtained,  and  produced  on  a  trial  at  law,  by  the  circuitous 
course  of  filing  a  bill  in  equity,  the  want  of  an  original 
power  for  the  same  purposes  in  the  courts  of  law  is  liable 
to  the  same  observations  as  were  made  on  the  preceding 

55  King  V.  Leighton,  58  N.  Y.  383 ;       to  Lester  v.  People,  41  Am.  St.  Rep. 
Holt  V.   Southern   P.   &  W.   Co.,   116      388-396.     See  §  702,  ante. 
N.  C.  480,  21  S.  E.  919.     See  note, 
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article."^"  Later  the  common-law  courts  assumed  a  lim- 
ited equitable  jurisdiction  over  the  subject,  and  by  order 
compelled  a  party  who  in  his  pleading  relied  upon  a  written 
instrument  not  a  deed  to  give  inspection  to  the  other  party, 
if  required,  and  so  in  other  special  cases.^'''  The  courts  in 
New  York  state,  prior  to  any  statute,  exercised  a  limited 
equitable  jurisdiction  of  the  same  character.^*  But  this 
limited  jurisdiction  was  exercised  sparingly;  and  it  was 
not  until  statutes  were  enacted  in  England  and  in  New 
York  state,  conferring  upon  common-law  courts  the  same 
power  to  compel  the  discovery  and  inspection  of  books  and 
papers  which  was  exercised  by  courts  of  chancery  on  bills 
of  discovery,  that  courts  of  common  law  claimed  or  exer- 
cised full  power  over  the  subject.^^  But  in  some  of  the 
cases,  it  was  held  that  an  order  for  inspection  would  be 
denied,  except  in  those  cases  where  the  paper  itself  con- 
stituted a  cause  of  action,  or  might  be  considered  as  held 
in  trust  for  the  moving  party.®"  In  a  later  New  York 
case,^^  the  court  said:  "It  seems  by  one  of  the  cases  in 
support  of  this  motion,  that  the  English  courts  go  great 
lengths  in  granting  the  description  of  order  applied  for. 
It  is  granted  by  a  judge  at  chambers;  and  the  party  is 
compelled  to  furnish  evidence  to  the  full  extent  of  what  he 
would  be  bound  to  do  on  a  bill  of  discovery.  This  practice 
is  of  recent  origin  in  England.     It  has  not  been  adopted 

56  The  author  of  the  judiciary  aet  58  Lawrence  v.  Ocean  Ins.  Co.,  1] 
of  1789  is  supposed  to  have  been  Johns.  245,  note;  Denslow  v.  Fowler, 
Oliver   Ellsworth:  Virginia  v.   Eives,       2  Cow.  592,  note. 

lOO  U.   S.   313,  338,   25  L.  ed.    667.  .„  „,    ,     i .  «  ,-  „•  *        n,^    o.  ^ 

^^  ,  ,  .   „  n  .      ^,  -^  ^®  °*^*s-  14  &  15  Viet.,  c.  99;  Stats. 

That  he  was  influenced  by  these  crit-  ,-    «,   ,„   -„.,      „     -„.     _        „,   ^ 

.    _,    ,   ^  .  ,    ,  .  17   &   18   Vict.,   e.   125;    Rev.   Stats., 

icisms    of    Blackstone    in    embodying  „     mo     roi      tt        i  t>i-m,. 

,,..■'    ^  V-    199,    §  21 ;    Kearsley    v.    Phillips, 

m    that    act    powers    theretofore    ex-  in  r\   -d   -n-      aok    n-  ^     ■  t..  ■ 

■*  10  Q.  B.  Div.  465;  Pickering  v.  Pick- 

ercised  only  by  the  chancellor  seems  ^^.^^^   gg   (^    j^.^    247;    Graham  y. 

very    probable:  Cassatt    y.    Mitchell  g^^^.^^    ^^gg^,     ^   ^    ^^^ 
Coal  etc.  Co.,  150  Fed.  32,  10  L.  R. 

A.,  N.  S.,  99,  81  C.  C.  A.  80;  Maclay's  ""  "^^allis   y.   Murray,   4   Cow.    (N. 

Journal,  p.  92.  Y.)    399. 

57  McQuigan  v,  I>elaware  etc.  B.  81  Bank  of  Utica  y.  Hillard,  6  Cow. 
Co.,  129  N.  y.  50,  26  Am.  St.  Rep.  (N.  Y.)  62,  citing  Willis  y.'Baileyj 
507,  14  L.  R.  A.  466,  29  N.  E.  235.  19  Johns.   (N.  Y.)   268. 
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by  this  court;  and  we  have  often  declined  to  follow  it,  on 
motion  to  compel  the  party  to  furnish  evidence  in  this  way 
against  himself,  except  in  certain  cases;  as  where  the  in- 
strument to  be  inspected  or  copied  is  the  immediate  found- 
ation of  the  action;  and  in  a  few  other  cases,  depending 
on  peculiar  circumstances."  The  limited  jurisdiction  ex- 
ercised by  these  courts  before  the  statute  was  in  the  nature 
of  a  usurpation,  and  it  was  never  considered  that  they 
possessed  an  inherent  power  in  aid  of  justice  to  grant  re- 
lief in  cases  outside  of  the  narrow  limit  mentioned.''^ 

§  710  (728).    Inspection   of  documents   in  the   United 
States  courts — Before  trial  by  bill  of  discovery  only. — ^By 

the  judiciary  act  of  1789  the  following  procedure  for  obtain- 
ing the  inspection  of  documents  was  adopted :  "  In  the  trial 
of  actions  at  law,  the  courts  of  the  United  States  may,  on 
motion  and  due  notice  thereof,  require  the  parties  to  pro- 
duce books  or  writings  in  their  possession  or  power  which 
contain  evidence  pertinent  to  the  issue,  in  cases  and  under 
circumstances  where  they  might  be  compelled  to  produce 
the  same  by  the  ordinary  rules  of  proceeding  in  chancery. 
If  a  plaintiff  fails  to  comply  with  such  order,  the  court 
may,  on  motion,  give  the  like  judgment  for  the  defendant  as 
in  cases  of  nonsuit ;  and  if  a  defendant  fails  to  comply  with 
such  order,  the  court  may,  on  motion,  give  judgment 
against  him  by  default.  "^^  The  question  whether  this 
power  to  order  the  production  of  books  and  papers  includes 
the  power  to  grant  an  inspection  before  trial  has  been  de- 
cided both  in  the  affirmative  and  negative,  in  the  federal 
courts,  one  circuit  court  of  appeals  one  way  and  another 
the  opposite,  until  at  length,  after  conflicting  decisions  for 
a  hundred  years,  a  United  States  supreme  court  decision 
has   settled  the  question  in  the  negative.®*    Mr.  Justice 

62  McQuigan    v.    Delaware   etc.  R.       533,  55  L.  Ed.  842,  31  Sup.  Ct.  Rep. 

Co.,  supra.  683.     See  note  on  the  siibj-eot  to  Cas- 
es TJ.   S.   Rev.    Stats.     724    (U.  S.       satt  v.  Mitchell  Coal  &  Coke  Co.,  10 

Comp.  Stats.  1901,  p.  583).  L.  R.  A.,  N.  S.,  99. 

84  Carpenter   v.    Winn,    i!21    U.  S. 
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Lurton,  in  reviewing  the  decisions,  said  that  the  doubt 
about  the  meaning  of  the  provision  is  engendered  by  the 
use  of  the  words  "in  the  trial,"  and  he  had  before  him  the 
two  main  arguments,  (a)  that  if  the  Congress  had  intended 
to  limit  the  right  to  such  production,  it  would  have  said 
"at  the  trial,"  or,  "on  the  trial";  and  (b)  that  if  the  pur- 
pose was  to  compel  such  production  before  the  trial  and 
after  issue  joined,  Congress  would  have  substituted  the 
words,  "in  an  action  at  law,"  instead  of  using  words  seem- 
ingly more  restrictive.  In  holding  that  the  words  "in  the 
trial"  mean  "on  or  at  the  trial"  the  court  was  influenced 
by  four  main  considerations:  1.  That  the  word  "trial" 
cannot  be  held  to  include  every  step  in  a  cause  between 
issue  joined  and  that  judicial  examination  and  decision  of 
the  issues  in  an  action  at  law,  which  we  always  refer  to  as 
the  trial.®^  2.  That  the  words  "in  the  trial"  imply  a  re- 
stricted use  of  the  procedure  as  compared  to  a  bill  of  dis- 
covery. The  purpose  of  such  a  bill  has  been  already  fully 
described,  and  the  evidence  obtained  under  it  must,  "in  the 
very  nature  of  things,  result  in  production  before  the 
'trial'  at  law.""®  The  statute  provides  the  mode  for  ob- 
taining production  at  the  trial,  and  the  bill  of  discovery 
for  obtaining  it  before  the  trial.  3.  That  by  the  pro- 
cedure under  the  bill  of  discovery  the  danger  of  "fishing-" 
inquiries  is  minimized.  A  bill  of  discovery  must  seek  only 
evidence  which  is  material  to  the  support  of  the  complain- 
ant's own  case,  and  prying  into  the  nature  of  his  adver- 
sary's case  will  not  be  tolerated.  The  principle  is  stated 
by  a  great  authority  upon  equity  thus:  "Nor  has  a  party 
a  right  to  any  discovery  except  of  facts  and  deeds  and  writ- 
es See  Blackstone's  definition,  3  Bl.  plaintiff  to  produce  for  the  inspection 
Com.  350,  which  is  adopted  by  Bou-  of  the  defendants  the  business  books 
vier.  of    the    plaintiff's    firm    for    certain 

M  See  discussion  of  the  question  years,  "in  order  to  enable  them  to 
by  Judge  Wallace  in  Colgate  v.  Cam-  prepare  for  trial,"  was  denied.  Judge 
paignie  Francaise  du  Telegraphe,  23  Lacombe  saying  that  the  proper  prac- 
Blatchf.  86,  23  Fed.  82.  In  Guyot  tiee  to  obtain  such  relief  was  by  a  bill 
V.  Hilton,  32  Fed.  743,  an  application  in  equity  for  discovery, 
under    section     724    to    require    the 
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ings  necessary  to  his  own  title  under  which  he  claims ;  for 
he  is  not  at  liberty  to  pry  into  the  title  of  the  adverse 
party.'""'  4.  The  very  stringent  penalty  which  is  to  re- 
sult if  the  judge  shall  conclude  that  the  documents  desired 
have  not  been  produced.  This  result,  as  a  matter  of  course, 
the  party  aDeged  to  be  in  default  would  have  the  right  to 
combat  and  most  important  questions  would  arise  upon 
what  might  well  turn  out  to  be  the  termination  of  the  ac- 
tion. "When,  where,  and  how  are  these  important  questions 
to  be  heard  and  decided !  If  heard  by  the  court  in  advance 
of  the  trial,  it  will  often  be  necessary  that  it  shall  possess 
itself  of  that  kind  of  knowledge  of  the  case  which  can  be 
had  only  on  the  trial  where  the  evidence  is  to  be  produced. 
This  in  many  cases  will  practically  require  two  trials;  one 
before  the  jury  is  impaneled,  another  after.  Opportu- 
nities for  miscarriage  of  justice,  as  well  as  inconvenience 
to  the  trial  judge,  may  be  reduced  to  a  minimum  by  making 
an  order  to  produce  at  the  trial,  or  there  show  cause  why 
he  should  not."®* 


67  2  story,  Eq.  Jut.,  §  1490. 

08  See,  also,  Bas  v.  Steele,  Fed. 
Has'.  No.  4155.  In  the  former  cases 
Mr.  Justice  Washington  laid  down 
the  procedure  under  the  section,  and  it 
will  serve  as  a  guide  now,  the  more 
especially  a,s  it  is  quoted  in  full  in  Car- 
penter V.  Winn,  supra.  He  said:  "It 
is  not  difficult  to  give  a  construction  to 
the  section  of  the  act  of  Congress. 
When  either  party  wants  papers,  he 
must  give  notice;  and  he  has  in  view 
one  of  these  objects:  1st.  That  if  the 
papers  called  for  are  not  produced,  he 
may  be  enabled  to  argue  against  the 
party  not  producing  them  to  the  jury; 
2d.  This  object  may  be  to  obtain  evi- 
dence from  the  contents  of  the  papers 
called  for;  and  3d.  To  move  the 
court  for  a  nonsuit,  or  for  a  judgment 
by  default.,  as  the  case  may  be.  But 
in  either  ease,  the  party  must  entitle 
himself    to    the    benefits    of   the    sec- 


tion, by  showing  that  the  party  was 
in  possession  of  the  papers  called  for; 
and  he  must  also  give  evidence  of  the 
contents  of  the  papers;  for  it  will 
not  do  for  him  only  to  say  what  those 
contents  are.  The  court  will  require 
reasonable  proof  of  the  possession  and 
of  the  pertinency  of  the  papers.  If 
the  object  of  the  party  is  to  avail 
himself  of  the  provisions  of  the  sec- 
tion, so  as  to  move  for  a,  nonsuit,, 
or  for  judgment  by  default,  he  must 
put  the  party  on  his  guard,  and  let 
him  know  the  consequences  of  a  re- 
fusal; and  the  party  receiving  such 
notice  will  come  prepared  to  meet  it. 
In  any  such  case,  when  the  party  is 
called  on  to  produce  papers,  he  may 
make  oath  that  he  has  them  not,  and 
thus  extricate  himself  from  difficulty. 
This  is  the  case  in  chancery,  where 
the  plaintiff  charges  the  defendant 
with  having  papers  to  which  he  has- 


293 


DISCOVERY. 


710a 


§  710a.  Same,  continued. — In  the  federal  courts,  the 
provisions  of  state  statutes  for  inspection  of  documents 
do  not  control,  but  the  practice  is  governed  by  this  sec- 
tion.*^    The  application  must  be  on  motion,  with  a  reason- 


a  right,  and  the  defendant  relieves 
himself  by  his  oath;  and  this  may 
be  met  by  contrary  proof  of  two  wit- 
nesses. In  every  ease,  the  party 
claiming  the  papers  must  give  evi- 
dence of  the  relevancy  of  the  papers, 
and  of  the  opposite  party  having  pos- 
session of  them.  "Whenever  a  judg- 
ment by  default  or  a  nonsuit  is  in- 
tended to  be  claimed,  the  notice  to 
produce  papers  must  give  the  party 
information  that  it  is  intended  to 
move  for  a  nonsuit  or  a  judgment  by 
default,  as  the  case  may  be;  and  this 
must  hereafter  be  considered  as  the 
rule  of  the  court,  under  this  section 
of  the  act  of  Congress."  But  the 
court  "did  not  decide  whether  such 
order  must  be  absolute  in  the  first 
instance.  We  think  it  need  not  be  so ; 
but  that  upon  the  rule  to  show  cause, 
it  may  be  made  nisi;  leaving  the 
court  at  liberty  to  enforce  the  rule, 
unless  the  plaintiff  can  show,  at  the 
trial,  good  cause  for  not  producing 
them.  If  the  rule  be  made  absolute 
at  the  time  when  it  is  argued,  the  court 
might  have  to  go  prematurely  into 
an  inquiry  into  the  case,  in  order  to 
decide  whether  the  order  should  be 
absolute  or  not."  In  lasigi  v.  Brown, 
1  Curt.  401,  Fed.  Cas.  No.  6993,  Mr. 
Justice  Curtis  dealt  squarely  with  the 
construction  sought  to  be  put  upon 
the  question  of  production  before 
trial.  He  said:  "By  the  common  law, 
a  notice  to  produce  a  paper  merely 
enables  the  party  to  give  parol  evi- 
dence of  its  contents,  if  it  be  not 
produced.  Its  nonproduction  has  no 
other  legal  consequence.  This  act  of 
Congress  has  attached  to  the  nonpro- 


duction of  a  paper  ordered  to  be  pro- 
duced at  the  trial,  the  penalty  of  a 
nonsuit  or  default.  This  is  the  whole 
extent  of  the  law.  It  does  not  en^ 
able  parties  to  compel  the  production 
of  papers  before  trial,  but  only  at 
the  trial,  by  making  such  a  case  and 
obtaining  such  an  order  as  the  act 
contemplates.  The  applicant  must 
show  that  the  paper  exists,  and  is  in 
the  control  of  the  other  party;  that 
it  is  pertinent  to  the  issue,  and  that 
the  case  is  such  that  a  court  of  equity 
would  compel  its  discovery."  In 
view  of  the  importance  of  the  ques- 
tion, we  append  a  list  of  cases  (taken 
from  the  note  to  Carpenter  v.  Winn, 
supra),  in  which  the  section'  was  con- 
strued to  include  production  bef&re 
trial,  and  which  may  now  be  taken 
as  overruled:  Lueker  y.  Phoenix 
Assur.  Co.,  67  Fed.  18;  United  States 
v.  Youngs,  10  Ben.  264,  Fed.  Cas. 
No.  16,783;  Gray  v.  Schneider,  119 
Fed.  474;  Exchange  Nat.  Bank  v 
Washita  Cattle  Co.,  61  Fed.  190 
Gregory  v.  Chicago,  M.  &  St.  P.  B. 
Co.,  3  McCrary,  374,  10  Fed.  529 
Eidgely  v.  Richard,  130  Fed.  387 
Bronson  v.  Kensey,  3  McLean,  180 , 
Fed.  Cas.  No.  1927;  Central  Bank  v. 
Tayloe,  2  Cranch  C.  C.  427,  Fed  Cas. 
No.  2548;  Caspary  v.  Carter,  84  Fed. 
416;  American  Banana  Co.  v.  United 
Fruit  Co.,  153  Fed.  943;  Motley  G. 
&  Co.  V.  Detroit  Steel  &  Spring  Co., 
174  Fed.  734;  Kosenberger  v.  Shu- 
bert,  182  Fed.  411. 

69  Gregory  v.  Chicago,  M.  &  St.  P. 
By.  Co.,  3  McCrary,  374,  10  Fed.  529; 
Beardsley  v.  LitteU,  14  Blatohf.  (U. 
S.)    102,   Fed.   Cas.   No.   1185.    Not- 
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able  notice  to  the  party  or  Ms  attorney.^*'  It  would  appear 
that  the  statute  does  not  apply  in  those  cases  where  a 
subpoena  duces  tecum  would  issue  to  compel  a  witness  to 
produce  documents;"  and  it  does  not  take  away  the  right 


withstanding  the.  opinion  in  Victor 
G.  Bloede  Co.  v.  Joseph  Bancroft  & 
Sons  Co.,  98  Fed.  175,  it  must  now 
be  taken  as  settled  that  section  724  of 
the  Revised  Statutes  is  to  be  construed 
as  providing  for  production  of  docu- 
ments at  and  on  the  trial,  and  that 
if  inspection  is  denied  before  trial, 
the  procedure  is  by  bill  of  discovery. 

70  Sampson  v.  Johnson,  2  Cranch 
C.  C.  107,  Fed.  Cas.  No.  12281;  Maye 
\.  Carbery,  2  Cranch  C.  C.  336,  Fed. 
Cas.  No.  9339;  Bank  of  United  States 
,.  Kurtz,  2  Cranch  C.  C.  342,  Fed. 
Cas.  No.  920;  Thompson  v.  Selden, 
20  How.   194,  15  L.  Ed.  1001. 

Tl  In  Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  3  Cliff.  201,  Fed.  Cas. 
9448,  on  a  motion  under  the  fifteenth 
section  of  the  Judiciary  Act  (Eev. 
Stats.,  §  724)  Circuit  .Justice  Clifford 
said:  "Heretofore  the  commands  of 
the  subpoena  duces  tecum  have  been 
ample  to  obtain  such  evidence  as  that 
described  in  the  motion,  and  the  court 
is  not  satisfied  that  the  same  process 
will  not  have  a  like  salutary  effect  in 
this  case.  Should  it  fail,  it  will  then 
become  the  duty  of  the  court,  in  case 
a  proper  application  is  made,  to  ex- 
ercise all  the  power  it  possesses  to 
afford  an  adequate  remedy  to  the 
moving  party  in  this  case.''  But 
when  subpoena  duces  tecum  does  not 
afford  adequate  relief,  the  statute  ap- 
plies. Thus,  in  Kirkpatrick  v.  Pope 
Mfg.  Co.,  61  Fed.  46,  where  the  de- 
fendant practically  sought  to  hide  its 
identity  by  having  sold  its  assets  to 
another  corporation  of  the  same  name, 
the  plaintiff,  whose  claim  was  for 
royalties  on  certain  patented  saddles, 
Bought     production     of     the     returns 


made  and  predicated  his  right  to  an 
order  under  section  724  on  the  fact  that 
the  returns  would  disclose  the  identity 
of  the  two  corporations  and  that  he 
did  not  know  what  officer  to  subpoena 
duces  tecum.  Townsend,  D.  J.,  said: 
"It  is  suggested  that  the  rights  of  the 
plaintiff  will  be  sufficiently  protected 
by  a  notice  to  produce,  or  a  subpoena 
duces  tecum.  But  a  notice  to  produce 
does  not  compel  a  party  to  produce 
the  document.  The  effect  of  the  re- 
fusal is  merely  to  lay  the  foundation 
for  the  introduction  of  secondary  evi- 
dence of  the  contents  of  the  papers 
called  for:  lasigi  v.  Brown,  1  Curt. 
401,  Fed.  Cas.  No.  6993;  Life  &  Fire 
Ins.  Co.  V.  Mechanic  Fire  Ins.  Co.,  7 
Wend.  31,  34;  Mechanics'  Nat.  Bank 
V.  State  Nat.  Bank,  3  Cliff.  201,  Fed. 
Cas.  No.  9448.     Manifestly  this  would 

not  avail  the  plaintiff In  view 

of  the  possible  uncertainty  upon  this 
point,  and  as  to  what  officer  of  the  de- 
fendant corporation  would  be  in  pos- 
session of  the  papers  called  for,  where 
the  question  of  the  identity  of  the 
corporation  is  involved,  I  am  .  not 
satisfied  that  a  subpoena  duces  tecum 
would  be  sufBcient  under  the  circum- 
stances of  the  case.  Inasmuch  as  a 
notice  to  produce  is  not  a  safe  and 
adequate  remedy,  and  there  is  danger 
of  delay  upon  the  trial  in  case  the 
papers  should  not  be  produced,  and 
the  present  motion  is  the  statutory 
and  usual  proceeding,  and  the  affi- 
davits in  support  thereof  allege  that 
the  documents  therein  specified  are 
material  to  the  plaintiff's  case,  and 
the  determination  of  this  question  may 
be  reserved  until  after  examination 
by    the    court,    I    think    the    motion 
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to  relief  by  bill  of  discovery. ''^  So  it  lias  been  held  that  the 
statute  does  not  apply  to  suits  in  equity,  but  is  confined  to 
actions  at  law  and  to  cases  and  under  circumstances  where 
the  party  might  be  compelled  to  produce  documents  by  the 
ordinarj^  rules  of  procedure  in  chancery.'^^  But  the  statute 
does  not  require  the  modes  of  procedure  incident  to  a  bill 
of  discovery.  The  order  will  be  granted  on  notice,  con- 
taining a  description  of  the  documents  with  reasonable 
certainty.  And  before  a  defendant  can  be  held  in  default 
for  a  failure  to  produce  such  evidence  as  provided  by  the 
statute,  the  court  must  have  determined  that  the  evidence 
so  sought  is  pertinent  to  the  issues  and  ought  to  be  pro- 
duced and  have  made  an  order  for  its  production,  which  has 
l)een  disobeyed.'^*  It  should  also  appear  that  the  docu- 
ments are  in  the  possession  of  the,  other  party,  and  that 
they  are  relevant."^^  It  will  be  observed  that,  if  a  plaintiff 
fails  to  comply  with  the  order,  the  court  may  grant  a  judg- 
ment equivalent  to  nonsuit,  and,  if  the  defendant  fails  to 
comply  with  the  order,  the  court  may  give  judgment 
against  him  by  default.''*  It  is  hardly  necessary  to  add 
that  inspection  cannot  be  compelled  where  it  would  subject 
the  party  to  a  penalty  or  forfeiture.'''^  As  to  the  produc- 
tion of  books  and  papers  of  corporations,  the  law  has  been 

should  be  granted."     A  different  rule  No.  14,966 ;  United  States  v.  Babcock, 

seems  to  prevail  in  state  courts.     See  3  Dill.  566,  Fed.  Cas.  No.  14,484. 
notes  to  the  next  section.  T6  lasigi  v.  Brown,  1  Curt.  (U.  S.) 

72  XTnited  States  v.  Hutton,  10  Ben.  40l,  Fed.  Cas.  No.  6993;   Triplett  v. 

(U.    8.)    268,   Fed.   Cas.   No.    15,433.  Bank  of  Washington,  3  Cranch  Q.  C. 

Nor  is  the  pendency  of  a  bill  of  dis-  646,   Fed.   Cas.   No.   14,178;    Jacques 

covery  a  bar:   lasigi  v.  Brown,  1  Curt.  v.  Collins,  2  Blatchf.  (TT.  S.)  23,  Fed. 

(tl.  S.)  401,  Fed.  Cas.  No.  6993.  Cas.   No.   7167. 

T3  Bischoffsheim  v.  Brown,  29  Fed.  76  lasigi  v.  Brown,  1  Curt.  (U.  S.) 

341;    Finch    \.    Eikeman,    2    Blatchf.  264,  Fed.  Cas.  No.  6993;  U.  S.  Eev. 

(IT.    S.)    301,    Fed.    Cas.    No.    4788;  Stats.,    §724    (U.    S.    Comp.    Stats. 

Owyhee  Land  &  Irr.  Co.  v.  Tautphaus,  1901,  p.  583.) 
109  Fed.  547,  48  C.  C.  A.  535.  77  Finch    v.    Eikeman,    2    Blatchf. 

74  Jacques    v.    Collins,    2    Blatchf.  (IJ.    S.)    301,    Fed.'    Cas.    No.    4788; 

(U.  S.)  23,  Fed.  Cas.  No.  7167;  Vasse  Snow    v.    Mast,    63    Fed.    623.     See 

V.  Mifflin,  4  Wash.  C.  C.  519,  Fed.  Cas.  §  708,  ante.     B<?fused  in  qui  tarn  ac- 

No.   16.895;   United   States   \.  Distil-  tion:  Newgold  v.  Am.  Elect.  Novelty 

lery,  6  Biss.    (U.  S.)   483,  Fed.  Cas.  &  Mfg.  Co.,  108  Fed.  341. 
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settled  that  the  officers  called  upon  to  produce  them  are 
bound  so  to  do,  even  where  the  production  tends  to  crim- 
inate the  corporation.  If,  whenever  an  officer  or  employee 
of  a  corporation  were  summoned  before  a  grand  jury  as 
a  witness,  he  could  refuse  to  produce  the  books  and  docu- 
ments of  such  corporation,  upon  the  ground  that  they 
would  incriminate  the  corporation  itself,  it  would  result  in 
the  failure  of  a  large  number  of  cases  where  the  illegal 
combination  was  determinable  only  upon  the  examination 
of  such  papers.  "Conceding  that  the  witness  was  an 
officer  of  the  corporation  under  investigation,  and  that  he 
was  entitled  to  assert  the  rights  of  the  corporation  with 
respect  to  the  production  of  its  books  and  papers,  we  are 
of  opinion  that  there  is  a  clear  distinction  in  this  particular 
between  an  individual  and  a  corporation,  and  that  the  latter 
has  no  right  to  refuse  to  submit  its  books  and  papers  for  an 
examination  at  the  suit  of  the  state.     The  individual  may 

stand  upon  his  constitutional  rights  as  a  citizen '^* 

Among  his  rights  are  a  refusal  to  incriminate  himself,  and 
the  immunity  of  himself  and  his  property  from  arrest  or 
seizure  except  under  a  warrant  of  the  law.  He  owes  nothing 
to  the  public  so  long  as  he  does  not  trespass  upon  their 
rights.  Upon  the  other  hand,  the  corporation  is  a  creature 
of  the  state. "^^     "It  would  be  a  strange  anomaly  to  hold 

78  Mr.    Justice   Brown   in   Hale   ▼.  law,  and  in  accordance  with  the  con- 

Henkel,  201  U.  S.  43,  50  L.  Bd.  652,  stitution." 

26  Sup.  Ct.  Eep.  370.  Continuing,  79  It  is  presumed  to  be  incorporated 
the  learned  judge  said:  "He  is  en-  for  the  benefit  of  the  public.  It  re- 
titled  to  carry  on  his  private  busi-  ceives  certain  special  privileges  and 
ness  in  his  own  way.  His  power  to  franchises,  and  holds  them  subject  to 
contract  is  unlimited.  He  owes  no  the  laws  of  the  state  and  the  limita- 
duty  to  the  state  or  to  his  neighbors  tiong  of  its  charter.  Its  powers  are 
to  divulge  his  business,  or  to  open  limited  by  law.  It  can  make  no  oon- 
his  doors  to  an  investigation,  so  far  tract  not  authorized  by  its  charter, 
as  it  may  tend  to  criminate  him.  He  Its  rights  to  act  as  a  corporation  are 
owes  no  such  duty  to  the  state,  since  only  preserved  to  it  so  long  as  it 
he  receives  nothing  therefrom,  beyond  obeys  the  laws  of  its  creation.  There 
the  protection  of  his  life  and  property.  is  a  reserved  right  in  the  legislature 
His  rights  are  such  as  existed  by  the  to  investigate  its  contracts  and  find 
law  of  the  land  antecedent  to  the  or-  out  whether  it  has  exceeded  iia 
ganization  of  the  state,  and  can  only  powers:  Hale  v.  Henkel,  supra, 
be  taken  from  him  by  due  process  of 
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that  a  state,  having  chartered  a  corporation  to  make  use  of 
certain  franchises,  could  not,  in  the  exercise  of  its  sover- 
eignty, inquire  how  these  franchises  had  been  employed, 
and  whether  they  had  been  abused,  and  demand  the  produc- 
tion of  the  corporate  books  and  papers  for  that  purpose. 
The  defense  amounts  to  this :  That  an  officer  of  a  corpora- 
tion which  is  charged  with  a  criminal  violation  of  the  stat- 
ute, may  plead  the  criminality  of  such  corporation  as  a 
refusal  to  produce  its  books.  To  state  this  proposition  is 
to  answer  it.  While  an  individual  may  lawfully  refuse 
to  answer  incriminating  questions  unless  protected  by  an 
immunity  statute,  it  does  not  follow  that  a  corporation, 
vested  with  special  privileges  and  franchises,  may  refuse 
to  show  its  hand  when  charged  with  an  abuse  of  such  priv- 
ileges. ' '  ^"  The  immunity  provided  by  the  fifth  amendment 
against  self-incrimination  is  personal  to  the  witness  him- 
self, and  he  cannot  set  up  the  privilege  of  another  person 
or  of  a  corporation  as  an  excuse  for  a  refusal  to  answer; 
in  other  words,  the  privilege  is  that  of  the  witness  himself, 
and  not  that  of  the  party  on  trial.^^ 

80  Hale  V.  Henkel,  supra.  Mr.  Jus-  law' — earmot  claim  the  immunity 
tice  Harlan,  concurring,  said:  "It  given  by  the  fourth  amendment;  for 
seems  to  me  that  the  witness  was  not  it  is  not  a  part  of  the  'people,'  within 
entitled  to  assert,  as  a  reason  for  not  the  meaning  of  that  amendment.  Nor 
obeying  the  order  of  the  court,  that  is  it  embraced  by  the  word  'persons' 
the  s-ubpoena  chices  tecum  was  an  in-  in  the  amendment." 
fringement  of  the  fourth  amendment,  81  McAlister  v.  Henkel,  201  U.  S. 
which  declares  that  'the  right  of  the  9-0,  50  L.  Ed.  671,  26  Sup.  Ct.  Eep. 
people  to  be  secure  in  their  persons,  385.  The  authorities  are  practically 
houses,  paper,  and  effects,  against  un-  uniform  on  this  point:  Common- 
reasonable  searches  and  seizures,  shall  wealth  v.  Shaw,  i  Cush.  (Mass.)  594, 
not  be  violated,  and  no  warrants  shall  50  Am.  Dee.  813;  State  v.  Went- 
issue  but  upon  probable  cause,  sup-  worth,  65  Me.  234,  20  Am.  Rep.  688; 
ported  by  oath  or  affirmation,  and  Ex  parte  Eeynolds,  15  Cox  C.  C.  108, 
particularly  describing  the  place  to  be  115.  In  New  York  L.  Ins.  Co.  v. 
searched,  and  the  persons  or  things  to  People,  195  111.  430, '  63  N.  B.  264, 
be  searched.'  ....  It  was  not  his  the  privilege '  was  claimed  by  a  cor- 
privilege  to  stand  between  the  cor-  poration,  but  the  agent  of  an  insur- 
poratiou  and  the  government  in  the  ance  company  was  permitted  to  tes- 
investigation  before  the  grand  jury.  tify  in  a  suit  for  the  recovery  of  a 
In  my  opinion,  a  corporation — 'an  statutory  penalty  to  facts  showing  the 
artificial  being,  invisible,  intangible,  performance  by  the  corporation  of 
»nd  existing  only  in  contemplation  of  the   act   prohibited.     See,    also,    Nel- 
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§  711  (729).  Statutory  discovery  of  books  and  papers  in 
state  courts.— In  the  state  courts  it  will  be  found,  proce- 
dure by  the  old  bill  of  discovery  is  now  almost  unknown; 
the  various  legislatures  have  provided  for  the  necessity  of 
ante-trial  inspection  in  more  or  less  efficient  ways.  Stat- 
utes now  quite  generally  exist  in  the  several  states,  under 
which  the  courts,  on  application,  may,  on  due  notice,  in  both 
legal  and  equitable  actions,  order  either  party  to  give  to 
the  other  the  privilege  of  inspecting,  or  the  right  to  take 
copies  of  books  and  papers  containing  evidence  relevant  to 
the  merits  of  the  action  or  the  defense.^^  These  statutes  are 
intended  to  give  a  more  convenient  remedy  than  the  old  bill 
of  discovery ;  and  every  party  is  entitled  to  this  remedy,  at 
least  in  all  cases  when  he  might  have  maintained  a  bill  of 
discovery.^^     In  the  majority  of  cases,  these  statutes  set 

son  T.  United  States,  201  TJ.  S.  92, 
26  Sup.  Ct.  Eep.  358,  50  L.  Ed.  673, 
from  Tvliich  latter  volume  we  quote 
the  syllabus  illustrating  the  extent  of 
the  immunity:  "The  right  of  a  wit- 
ness to  claim  his  privilege  against 
self-incrimination,  afforded  by  United 
States  constitution,  fifth  amend- 
ment, when  examined  concerning  an 
alleged,  violation  of  the  anti-trust  act 
of  July  2,  1890  (26  Stats,  at  Large, 
309,  c.  647,  U.  S.  Comp.  Stats.  1901, 
p.  3200),  is  taken  away  by  the  proviso 
to  the  act  of  February  25,  1903  (32 
Stats,  at  Large,  904,  o.  755,  U.  S. 
Comp.  Stats.,  Supp'.  1905,  p.  602), 
that  no  person  shall  be  prosecuted  or 
be  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any 
transaction,  matter,  or  thing  concern- 
ing which  he  may  testify  or  produce 
evidence  in  any  proceeding,  suit,  or 
prosecution  under  certain  named  stat- 
utes, of  which  the  anti-trust  act  is 
one,  which  furnishes  a,  sufficient  im- 
munity from  prosecution  to  satisfy 
the  constitutional  guaranty,  although 
it  may  not  afford  immunity  from 
prosecution  in  the  state  courts  for  the 


disclosed."  The  question  of 
immunity  was  raised  in  Brown  v. 
Walker,  161  U.  S.  591,  40  L.  Ed.  819, 
16  Sup.  Ct.  Kep.  644,  after  the  act 
of  February  11,  1893,  chapter  83 
(U.  S.  Comp.  Stats.  1901,  p.  3173), 
was  passed,  providing  that  no  person 
shall  be  prosecuted  or  subjected  to 
any  penalty  or  forfeiture  on  account 
of  any  testimony  which  he  may  give, 
and  the  court  held  by  a  bare  major- 
ity that  in  view  of  the  absolute  im- 
munity, the  witness  was  deprived  of 
his  constitutional  right  to  refuse  to 
answer.  See,  also,  the  dissenting 
opinions.     See  §  802,  post. 

82  When  the  power  to  allow  inspec 
tion  is  given  generally  under  the  stat 
ute,  it  may  be  exercised  in  all  cases 
even  in  libel,  when  the  pleadings  re- 
fer to  any  document:   Kraus  v.  Sen 
tinel  Co.,  62  Wis.  660,  23  N.  W.  12 
See  note  to  Lester  v.  People,  41  Am 
St.  Rep.  388-396;  also  note  to  Cargiil. 
V.  Kountze  Bros.,  24  L.   B.   A.   1S3- 
191,  discussing  the  rule  established  in 
each  state. 

83  Gould  V.  McCarty,  11  X.  Y.  575; 
Arnold  V.  Pawtuxet  Water  Co.,  18  K. 
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out  the  circumstances  under  which  the  application  may  He 
made,  but  in  that  they  differ  in  their  details,  it  is  necessary 
to  consult  in  each  case  the  statutes  of  the  jurisdiction.  It 
would  be  of  little  use  to  make  a  comparative  analysis  of 
their  contents,  and  the  most  that  can  be  done  is  to  refer  to 
those  general  provisions  which  are  common  to  them  all.^* 
It  is  to  be  noted  that  the  principles  governing  the  exami- 
nation of  the  party  before  trial  apply  with  the  same  force  to 
the  compulsion  of  the  party  to  produce  books  and  papers. 
This  may  be  accounted  for  by  their  origin — the  original 
equity  procedure.  The  English  practice  is  now  well 
known.  "Anciently,  if  a  plaintiff  had  neglected  to  secure 
in  his  possession  a  part  of  a  deed  or  agreement  wanted  in 
order  to  frame  his  declaration,  he  was  obliged  to  file  a  bill 
in  a  court  of  equity  for  a  discovery;  but  now,  to  save  the 
expense  and  delay  of  that  proceeding,  a  judge  at  chambers 
will  make  an  order,  or  the  court  a  rule,  for  the  defendant 
to  produce  the  document  and  give  a  copy  to  the  plaintiff, 
at  his  expense,  in  order  that  he  may  declare  thereon."^* 
And  now  even  greater  facilities  exist  for  obtaining  not  only 
inspection  and  copies  of  documents  required,  but  a  party 
may  be  called  upon  to  produce  for  inspection  all  books  and 

I.   189,  19  L.  R.  A.  602,  26  Atl.  55.  Mulhern  v.  Grove,  111  Mich.  528,  fO 

See      full     discussion     in      Swedish-  N.  W.   15;    State  v.   Second  Judicial 

American     Tel.     Co.     v.     Fidelity    &  Dist.   Ct.,  27  Mont.  441,  94  Am.  St. 

Casualty  Co.,  208  111.  562,  70  N.  E.  Eep.   831,   71  Pac.   602;    Spielman  t. 

768.     See  MorafE  v.  Kohn,  135  N.  Y.  Plynn,   19  Neb.  342,  27  N.  W.   224; 

Supp.  689   (inspection  refused).  Littlefield    v.    Gansevoort    Bank,    62 

84  The     following     cases     will     be  Misc.  Eep.  339,  114  N.  Y.  Supp.  769; 

found  useful  as  types  of  state  deci-  Grant  v.  Leopold,  61  Misc.  Rep.   79, 

sions:  Ex  parte  Baker,  118  Ala.  185,  113  N.  Y.  Supp.  167;  McGibboney  v. 

23  South.  996;  People  v.  De  France,  Mills,  35    N.    C.    163;    Eaub  v.  Van 

29  Colo.  300,  68   Pac.   267,  22  Morr.  Horn,    133     Pa.   573,     19    Atl.    704; 

Minn.  Eep.  61;  District  of  Columbia  Jenkins  v.  Bennett.  40  S.  C.  393,  18 

y.  Bakersmith,  18   App.  Cas.    (D.  C.)  S.  E.  929;  McGeary  v.  Brown,  23  S. 

574;   Walter   Cabinet   Co.  v.   Eussell,  D.    573,    122    N.    W.    605;    Vermont 

i;50  111.  416,  95  N.  E.  462 ;  Iowa  Loan  Farm  Mach.  Co.  v.  Batchelder,  68  Vt. 

etc.   Co.  V.  District  Court,  149  Iowa,  430,   35   Atl.   378;    State  v.   Superior 

66,  127  N.  W.  1114;  Stevens  v.  Blake,  Court,  56  Wash.   649,   106  Pac.   150; 

5   Kan.   App.   124,  48  Pac.  48S ;    At-  Kraus  v.  Sentinel  Co.,  62  Wis.  660,  23 

water   v.    Colton,    18    La.    Ann.    2126;  N.   W.    12. 

Eschbach   v.   Lightner,   31   Md.   528;  85  3  Chitty's  Prac,  432,  434. 
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documents  upon  wliicli  lie  intends  to  rely  on  the  trial,  and  he 
cannot  use  any  which  he  has  without  just  cause  failed  to 
produce.  ' '  The  motion  for  a  rule  to  inspect  and  take 
copies  of  books  and  writings,  when  an  action  is  pending, 
may  be  made  at  any  stage  of  the  cause,  and  is  founded  on 
an  affidavit,  stating  the  circumstances  under  which  the  in- 
spection is  claimed  and  that  an  application  therefor  has 
been  made  to  the  proper  quarter  and  refused."***  If  such 
motion  may  be  made  at  any  stage  of  the  cause,  it  can  as 
well  be  made  before  the  trial  as  at  the  trial.*''  Such  stat- 
utes usually  provide  that  the  application  shall  be  made  upon 
affidavit  or  petition  showing  that  the  necessity  therefor 
exists.  The  statutes  and  rules  of  court  are  usually  so 
framed  that  the  court  may  exercise  a  wide  discretion  in 
determining  whether  the  order  shall  be  granted,  and  also 
as  to  the  mode  of  granting  inspection  or  allowing  copies 
to  be  made.**  The  New  York  code  provides  that  a  court 
of  record,  other  than  a  justices'  court  in  a  city,  has  power 
to  compel  a  party  to  an  action  pending  therein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inspection 
and  copy,  or  permission  to  take  a  copy,  of  a  book,  docu- 
ment, or  other  paper,  or  to  make  discovery  of  any  article 
or  property,  in  his  possession  or  under  his  control,  relating 

86  1  Greehl.  Ev.,  §  477.  grams) ;    Clyde  v.   Rogers,   94   N.   T. 

87  Swedish-American  Tel.  Co.  v.  541  (in  this  case  the  inspection  was 
Fidelity  etc.  Co.,  208  111.  562,  70  N.  under  the  supervision  of  a  referee). 
E.  768.  In  Greenleaf  on  Evidence,  See,  also,  Ely  v.  Mowry,  12  E.  I.  570. 
volume  1,  section  559,  it  is  said:  See  elaborate  note  to  Lester  v.  Peo- 
"The  production  of  private  writings  pie,  41  Am.  St.  Rep.  394;  also  note 
in  which  another  person  has  an  inter-  to  Commonwealth  v.  Perkins,  2  L.  R. 
est  may  be  had  either  by  a  bill  of  A.  223.  The  documents  should  be 
discovery  in  proper  cases,  or  in  trials  shown  to  be  within  the  control  of  the 
at  law  by  a  writ  of  subpoena  duces  party:  Netter  v.  Stoeckle,  4  Penne. 
tecum.,  directed  to  the  person  who  (Del.)  345,  56  Atl.  604.  But  doeu- 
has  them  in  his  possession.  The  ments  under  the  control  of  a  corpora- 
courts  of  common  law  may  also  make  tion  must  be  produced:  Nelson  v. 
an  order  for  the  inspection  of  writ-  United  States,  201  U.  S.  92,  26  Sup. 
ings  in  the  possession  of  one  party  Ct.  Rep.  358,  50  L.  Ed.  673.  See, 
to  a  suit  in  favor  of  the  other."  also,    Berger  v.   Herbert,    142   N.   Y. 

88  Phelps  V.  Atlantic  &  Pacific  Tel.  Supp.  2. 
Co.,  46  Wis.  366,  50  N.  W.  288  (tele- 
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to  the  merits  of  the  action,  or  of  the  defense  therein.  To 
entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  verified 
by  affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make 
an  order  in  the  action ;  upon  which  an  order  may  be  made, 
directing  the  party,  against  whom  the  discovery  or  inspec- 
tion is  sought,  to  allow  it,  or,  in  default  thereof,  to  show 
cause  before  the  court,  at  a  time  and  place,  and  upon  a 
notice,  therein  specified,  why  the  prayer  of  the  petition 
should  not  be  granted;  and,  if  necessary  or  proper,  that  his 
proceedings  be  stayed  until  the  hearing  of-  the  application, 
although  the  stay  exceeds  twenty  days.®^  Statutes  or  rules 
of  court  in  some  cases  permit  inspection  of  documents  to 
enable  the  party  to  plead.*"  The  application  should  recite 
facts  showing  that  the  examination  is  necessary.  The 
mere  opinion  of  the  party  is  not  enough.*^     It  should  also 


89  N.  Y.  Code  Civ.  Proc,  §§  803, 
805.  Provision  is  also  made  for 
vacating  the  order  (§806),  and  for 
the  punishment  for  d,isobedience. 
After  giving  the  party  in  default  a 
further  opportunity  to  comply  with 
the  order,  the  court,  in  a  proper  case, 
may  direct  that  his  complaint  be  dis- 
missed, or  his  answer  or  reply  be 
stricken  out,  and  that  judgment  be 
rendered  accordingly;  or  it  may  make 
an  order,  striking  out  one  or  more 
causes  of  action,  defenses,  counter- 
claims or  replies  interposed  by  him; 
or  that  he  be  debarred  from  main- 
taining a  particular  claim  or  defense, 
in  relation  to  which  the  discovery  or 
inspection  was  sought.  Where  the 
party  has  failed  to  obey  an  order, 
allowing  an  inspection  by  the  adverse 
party,  and  requiring  him  to  furnish  a 
copy,  or  permit  a  copy  to  be  taken, 
the  court  may  also  direct  that  the 
book,  document  or  other  paper,  be  ex- 
cluded from  being  given  in  evidence; 
or  it  may  punish  the  party  for  a  con- 
tempt, or  both. 


90  London  G.  &  A.  Co.  v.  Wayne 
Circuit  Judge,  146  Mich.  477,  109  N. 
W.  1049.  There  need  not  be  indis- 
pensaljle  necessity:  Id.  Documents 
necessary  to  enable  a  party  to  amend 
his  own  pleading:  Harris  v.  Richard- 
son, 92  Minn.  353,,  100  N.  W.  92.  No 
objection  that  evidence  can  be  ob- 
tained from  other  sources:  State  v. 
District  Court,  30  Mont.  206,  76  Pac. 
206.  See  the  late  cases:  Sufrin  v. 
Rhine  Realty  &  Improvement  Co.,  153 
App.  Div.  887,  138  N.  Y.  Supp.  382; 
Plohn  V.  Columbia  Amusement  Co., 
76  Misc.  Rep.  252,  134  N.  Y.  Supp. 
947,  as  to  other  sources  of  knowledge. 
See,  also.  La  Fourrure  v.  Newman, 
150  App.  Div.  920,  134  N.  Y.  Supp. 
1087,  as  to  pleading;  Trear  v.  Dur- 
yea,  151  App.  Div.  687,  136  N.  Y. 
Supp.  264;  Gottlieb  v.  Enlemann,  141 
N.  Y.  Supp.  860  (refused  for  combin- 
ing two   distinct  purposes). 

91  Jenkins  v.  Bennet,  40  S.  C.  393, 
18  S.  E.  929;  Davis  v.  Dunham,  13 
How.  Pr.  (N.  Y.)  425;  New  England 
Iron  Co.  V.  New  York  Loan  Co.,  55 
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describe  the  documents  to  be  produced  with  reasonable  cer- 
tainty, as  well  as  the  facts  to  be  proved,  so  that  the  court 
maj^  see  that  the  proposed  testimony  is  relevant.*^  The 
circumstances  of  the  documents  being  abroad  is  no  answer 
to  an  application  for  their  production;  but,  in  such  a  case^ 
reasonable  time  will  be  given  the  party  to  bring  them  into 
the  state,  and  refusal  to  comply  with  the  order  will  be  con- 
sidered the  same  as  if  the  documents  were  here,  and  the 
party  refused  to  produce  them.®^  Under  the  New  York 
code,  the  moving  papers  upon  the  application  for  such  dis- 
covery or  inspection  shall  state  the  facts  and  circumstances 
on  which  the  same  is  claimed,  and  shall  be  verified  by 
affidavit  stating  that  the  books,  papers,  articles,  property 
and  documents  whereof  discovery  or  inspection  is  sought 
are  not  in  the  possession  nor  under  the  control  of  the  party 
applying  therefor,  but  are  in  the  possession  or  under  the 
control  of  the  party  against  whom  discovery  is  sought  or 
his  agent  or  attorney.  The  party  applying  shall  show  to 
the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  partic- 
ular information  which  he  requires,  and  in  the  case  of 
books  and  papers,  that  there  are  entries  therein  as  to 

How.  Pr.  (N.  Y.)  351.  Where  the  that  it  shall  not  be  construed  "to 
affidavit  does  not  disclose  that  the  prevent  a  party  from  compelling  an- 
books  or  documents  sought  to  be  pro-  other  to  produce  books,  papers,  or 
dueed  contained  evidence  material  to  documents  when  he  is  examined  as  a 
the  cause,  an  order  to  compel  the  witness."  In  Montana  it  is  held  it 
witness  to  produce  them  was  not  must  be  shown  that  an  action  is  pend- 
within  the  statute:  Ex  parte  Clarke,  ing,  the  nature  of  it  and  of  the  re- 
126  Cal.  235,  77  Am.  St.  Rep.  176,  lief  sought:  State  v.  District  Court,. 
46  L.  E.  A.  835,  58  Pac.  546.  The  29  Mont.  363,  74  Pac.  1078;  State  v. 
California  Code  of  Civil  Procedure,  District  Court,  27  Mont.  441,  94  Am. 
section  1000,  provides  for  an  order,  in  St.  Rep.  831,  71  Pac.  602.  As  to- 
certain  cases,  upon  notice  that  a  party  requisites  of  application,  see  Landon 
to  a  pending  action  may  have  an  v.  Morehead,  34  Okl.  701,  126  Pae^ 
"inspection"  and  copy  of  accounts  in  1027. 

any  book,  or  of  a  document  or  paper  92  Ely  v.   Mowry,    12    R.   I.    570- 

"containing   evidence   relating  to   the  Cornish  v.  Wormser,'  53  Hun  (N.  Y.), 

merits  of  the   action   or  the   defense  40    5  N.  Y.  Supp    889 

therein,"    and   prescribing    a    certain  „„  ~              „.            ... 

,.  '                 -      ,         J  1-         •  ®^  Copper     King     of     Arizona    t. 

penalty  for  a  refusal;  and  there  is  a       t>  i,    ,.   ,7^  t.t    t   t-T     ne,    ...    ...    « 

'  .  .  ,  ,,  ,  »  i,  ,.  Robert,  76  N.  J.  Eq.  251,  74  AU.  292.. 
provision  at  the   end   of  the   section 
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the  matter  of  which  he  seeks  a  discovery  or  inspection.** 
The  application  will  not  be  granted  to  the  plaintiff,  if  it 
clearly  appears  that  his  action  cannot  be  maintained."^  It 
has  also  been  held  that  such  an  application  will  not  be 
granted  for  the  purpose  of  discovering  a  cause  of  action;"® 
nor  to  find  out  whether  there  is  any  defense  to  the  plain- 
tiff's claim,  or  what  such  defense  may  be;*'^  nor  will  it  be 
granted  in  favor  of  the  defendant,  if  his  defense  is  without 
merit,®*  or  where  the  object  is  merely  to  annoy  or  to  gratify 
idle  curiosity."®  But  if  it  is  reasonably  necessary  to  enable 
the  other  party  to  prepare  for  trial,  the  inspection  should 
be  allowed.^""    In  the  well-known  Rhode  Island  decision 


9*  N.  Y.  Gen.  Rules  of  Practice, 
Eule  XV. 

95  Bridgman  v.  Seott/  59  Hun,  624, 
13  N.  Y.  Supp.  338. 

96  Britton  v.  Maedonald,  3  Misc. 
Eep.  514,  23  N.  Y.  Supp.  350;  Walsh 
V.  Press  Co.,  48  App.  Div.  333,  62 
N.  Y.  Supp.  833;  Melnnes  v.  Gar- 
diner, 27  Misc.  Eep.  124,  57  N.  Y. 
Supp.  356;  Palmer  v.  United  Press, 
67  App.  Div.  64,  73  N.  Y.  Supp.  456; 
Davis  V.  Davis,  47  Ga.  81;  Nathan  v. 
WhitehiU,  67  Hun  (N.  Y.),  398,  22 
N.  Y.  Supp.  63. 

97  Govin  V.  De  Miranda,  63  Hun, 
629,  17  N.  Y.  Supp.  816 ;  Davis  v. 
Mills,  163  Mass.  481,  40  N.  B.  852. 

98  Fromme  v.  Lisner,  63  Hun,  290, 

17  N.  Y.  Supp.  850.  Nor  to  persons 
other  than  party:  Sheek  v.  Sain,  127 
N.  C.  266,  37  S.  E.  334. 

99  Jenkins  v.  Putnam,  106  N.  Y. 
272,  12  N.  E.  613;  Pynchon  v.  Day, 

18  111.  App.  147.  See  §707  ante. 
See,  also,  Shogry  v.  Naser,  80  Misc. 
Eep.  145,  140  N.  Y.  Supp.  1014 
(translation  of  foreign  note-book 
used  only  to  refresh  memory  denied). 

100  Arnold  v.  Pawtuxet  Water  Co., 
18  E.  I.  189,  19  L.  E.  A.  602,  26 
Atl.  55 ;  People  v.  Newaygo  Circuit 
Judge,  41  Mich.  258,  49  N.  W.  921; 


Petrie  v.  Muskegon  Circuit  Judge,  90 
M:ich.  265,  51  N.  W.  278;  Swedish- 
Airierican  Tel.  Co.  v.  Fidelity  etc. 
Co.,  208  111.  562,  70  N.  E.  768; 
Sehultze  v,  Huttlinger,  145  App.  Div. 
276,  130  N.  Y.  Supp.  53.  The  party; 
applying  must  not  only  show  what  he 
wants,  but  must  also  prove  that  he 
cannot  obtain  the  inform'ation  else- 
where: Hauseman  v.  Sterling,  61 
Barb.  (N.  Y.)  347.  Where  the  party 
against  whom  discovery  is  sought  is 
willing  to  allow  examination  of  his 
records  and  permit  extracts  to  be 
taken  therefrom,  no  necessity  for  an 
order  exists:  Jewell  v.  Franklin  Life 
Ins.  Co.,  138  Ga.  576,  75  S.  E.  592. 
See,  also,  the  late  cases:  Oppenheimer 
V.  Van  Baalte,  151  App.  Div.  601, 
136  N.  Y.  Supp.  197;  Clark  v.  Sip- 
pie  (Del.  Ch.),  84  Atl.  1  (discovery 
proper  method,  not  subpoena  ditices 
tecum) ;  Klein  v.  David,  141  N.  Y. 
Supp.  399  (information  willfully 
withheld) ;  Murdoek  v.  MeCutehen, 
154  App.  Div.  853,  140  N.  Y.  Supp. 
41  subpoena  duces  tecum  proper 
method  where  records  belong '  to  and 
are  in  the  control  Of  one  not  a  party 
to  the  action) ;  Denison  Cotton-Mill 
Co.  V.  Sehermerhorn,  257  111.  128,  100 
N.  E.  491    (memoranda  made  on  in- 
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cited  to  the  last  proposition'  the  objection  was  raised  that 
the  applicant  had  not  shown  that  he  was  "entitled"  to  the 
book  sought  to  be  produced  within  the  meaning  of  the  stat- 
ute. ^  It  was  held  to  be  not  necessary,  in  order  to  warrant 
the  court  to  order  the  production  of  a  document  under 
the  statute,  that  the  applicant  should  show  a  property  title 
therein,  but  that  it  is  enough  for  him  to  show  that  he  is 
justly  entitled  thereto  by  way  of  evidence  in  the  prepara- 
tion and  trial  of  his  case,  and  that  such  evidence  is  necessary 
to  enable  him  fully  to  prosecute  or  defend  the  same.  It 
is  not  necessary,  however,  to  aver  or  show  that,  without 
the  discovery  sought,  the  plaintiff  will  be  unable  to  prove 
his  case.^  It  was  also  held  in  that  case  that  the  applicant 
need  not  show  that  it  is  absolutely  necessary  for  him  to 
have  access  to  a  book  sought  to  be  produced  in  order  to 
prepare  his  case  foi"  trial.  All  he  is  called  upon  to  show 
is  that  the  circumstances  are  such  as  would  have  entitled 
him  to  relief  under  the  old  bill  of  discovery.*     In  Georgia 


speotion.  See  this  ease  also  for  pen- 
alty for  failing  to  prpduee  for  in- 
spection). 

1  Arnold  v.  Pawtuxet  Valley  W;ater 
Co.,  supra. 

2  The  words  of  the  statute  (E.  I. 
Pub.  Stats.,  e.  214,  §  45)  are:  "When- 
ever either  party  to  any  proceeding 
at  law  or  equity  in  the  supreme 
court,  or  to  any  proceeding  at  law 
in  the  court  of  common  pleas,  shall 
set  forth  in  writing,  under  oath,  upon 
his  knowledge  or  belief,  that  the  op- 
posite party  is  in  the  possession  or 
control  of  some  document  to  which 
the  applicant  is  entitled,  such  court 
or  a  justice  may  order  such  opposite 
party,  or,  if  the  same  be  a  body  cor- 
porate, then  some  officer  thereof,  to 
make  answer  on  oath,  at  or  before  a 
time  to  be  fixed  in  said  order,  as  to 
what  document  he  so  has  relating,  to 
the  matter  in  dispute  between  the 
parties,  or  what  he  knows  as  to  the 
custody  of  such  document,  and,  if  in 


his  possession  or  control  whether  he 
objects  to  the  production  of  the 
same,  and  the  grounds  of  such  objec- 
tion; and  thereupon  such  court  or 
justice  may  require  the  production  of 
said  document,  or  may  compel  the 
party  having  the  same  in  his  posses- 
sion or  control  to  allow  the  applicant 
to  inspect  the  same,  and,  if  neces- 
sary, to  take  examined  copies  of  the 
same,  and  may  make  such  further 
order  thereon  as  shall  be  just." 

3  2  Story,  Eq.  Jut.,  12th  ed., 
§  1483 ;  Peck  v.  Ashley,  12  Met. 
(Mass.)   478. 

4  In  Townsend  v.  Lawrence,  9 
Wend.  (N.  Y.)  458,  the  court  said: 
"According  to  the  principle  and  prac- 
tice of  the  court  of  chancery,  a  bill 
called  a  bill  of  discovery  may  be  filed 
for  the  discovery  of  facts  in  the 
knowledge  of  the  adverse  party,  or  of 
deeds  or  writings  or  other  things  in 
Ms  custody  or  power;  and  is  usually 
employed   to   enable  the  complainant 
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the  courts  have  power  to  require  either  party  to  produce 
books  and  other  writings  in  his,  her  or  their  possession, 
power  or  custody,  which  shall  Contain  evidence  pertinent  to 
the  cause  in  question,  under  circumstances  where  either 
party  might  be  compelled  to  produce  the  same  by  the  ordi- 
nary rules  of  proceeding  in  equity.  In  construing  this  act 
the  court  adopted  the  rule  laid  down  by  Adams,  in  his 
Doctrine  of  Equity,  which  is  as  follows :  "  A  defendant  is 
also  bound,  if  required  by  the  plaintiff,  to  set  forth  a  list 
of  all  documents  in  his  possession,  from  which  discovery 
of  the  matters  in  question  can  be  obtained;  and  if  the  pos- 
session of  such  documents,  and  their  character,  as  fit  .sub- 
jects of  discovery,  can  be  shown  from  the  answer,  he  must 
permit  the  plaintiff  to  inspect  or  copy  them. '  '^  The  exam- 
ination should  be  restricted  to  such  books  or  documents  as 
relate  to  the  dealings  of  the  parties  or  as  are,  for  other 
reasons,  relevant  to  the  issue.*"  So  under  a  statute  allow^ 
ing  examination  of  the  officers  of  a  corporation,  the  exam- 
ination will  be  confined  to  official  matters  and  acts  of  the 
company  in  connection  with  the  books  and  documents  pro- 

to  prosecute  or  defend  an  action:    1  merits  of  the  suit  or  defense":   See, 

Madd.  Pr.  160;  Montague  v.  Dudman,  also,  Post  v.  Toledo,  C.  &  St.  L.  K. 

2  Ves.  Sr.  398.     And  if  deeds,  letters  Co.,  144  Mass.  341,  59  Am.  Rep.  86, 

or  otlier  writings  are  referred  to  in  11  N.  E.  540;   Nieury  v.  O'Hara,   1 

an    answer,    the    same    will,    on    the  Barb.   484;   Ely  v.  Mowry,   12  R.   I. 

plaintiff's   motion,   be   ordered   to   be  "570;    1   Pom.   Eq.   Jur.,   §194.      See, 

left  with  an  officer  of  the  court  for  also,  London    Guarantee    etc.    Co.  v. 

the  inspection  of  the  complainant  or  Wayne  Circuit  Judge,  146  Mich.  477, 

his  counsel:  2  Madd.  Pr.  299;  Betti-  109  N.  W.  1049. 

son  V.  Farringdon,  3  P.  Wms.  364;  s  Faircloth  v.  Jordan,  15  Ga.  511. 

Taylor  v.   Milner,    11  Vea.    Jr.    42;  The  provisions  of  the  Georgia   Cbde 

Atkyns  v.  Wright,  14  Ves.  Jr.  214."  of  Practice,  911,  sections  5837,  5843, 

The  court  further  said:   "The  object  embody  the  acts  of  1799  and  1841. 

of  the  statute  was  to  substitute  the  /.ah            » n        .^  -rr       ,^-r   -x-r  - 

,       „          .   ■     .1,       1           t       u-„  ®  -^"^n  V.  Allen,  58  Hun   (N.  Y.), 

rule  of  court  m  .the  place  of  a  bill  „n.    ■,-,   -kt    -if    a          ^n=     -r.  i 

.    _.                   ,.         ^,          ■-,             J,  °04,  11  N.  Y.  Supp.  535;   Dobson  v. 

of   discovery    where    the   evidence   of  riv         ^n-rtji/r      mt 

,  .  ,         ^Z              .             ,      .       ,  Graham,  49  Fed.  17.     The  records  of 

which  a  discovery  is  sought  is  of  a  ■  ^-^    -u  x,           j     n^ 

,               ,°,              ,  an  association  before  and  after  mcor- 

documentary  nature;  and  the  remedy  ,.         ^          i.  ,j    <,       , 

-•'   -  ^        '         ,          ,         .•'  poration    were    held    "a    document," 

II  not  confined  to  cases  where  the  evi-  .,,  .               .           -     .,         ^  ^  ,       . 

.     ..     ,„          ,..    ,       '                 ,  within   meaning    of    the    statute    m 

dence  m  itself  constitutes  a  cause  of  ^^^^j^  ^   p^^^^^^^^  ^^^^^          ^^  ^ 

.ction,    but    extends    to    all    books,       j  ^g  ^    ^   ^  2^  ^^^   gg_ 

papers,  and  documents  relating  to  the 

Kridence  IV — 20 
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duced.''  The  mode  of  inspection  is  under  the  control  of 
the  court;  and  it  is  the  duty  of  the  court  to  see  that  the 
privilege  is  not  abused.*  A  party  is  not  relieved  from 
producing  books  or  papers,  material  to  the  issue,  merely 
because  they  are  private;®  and  it  is  no  answer  to  the  appli- 
cation that  the  documents  or  books  might  be  brought  into 
court  under  a  subpoena  duces  tecum.^"  '  But  a  party  should 
not  be  compelled  to  place  such  books  or  papers  in  the  pos- 
session or  the  control  of  some  third  party  fot'iilspection.''- 
Nor  to  produce  documents  which:  uiider'  general  rules  are 
privileged  as  confidential  communications  with  attorneys. ^^ 


7  Blocker  v.  Guild,  15  Daly,  348,  7 
N.  Y.  Supp.  651.  See  the  late  cases: 
Chapman  Vi  Geo.  E.  Bead  &  Co.,  149 
App.  Diy.  52,  133  N.  Y.  Supp.  625 
(limitation  to  examination  of  one 
officer,  though  two  asked  for) ;  Smith 
v;  Rubel,  149  App.  Div.  670,  134  N. 
Y.  Supp.  400;  Goldowitz  v.  Henry 
Kupfer  &  Co.,  137  N.  Y.  Supp.  690. 

8  Veiller  v.  Appenheim,  75  Hun, 
21,  26  N.  Y.  Supp.  1051;  Hopkinson , 
V.  Lord  Burghley,  L.  E.  2  Ch.  App. 
447.  Held  discretionary  with  the 
court:  Chdmberlain  v.  Chamberlain 
Banking  House  (Neb.),  93  N.  W. 
1021.  Where  the  issue  to  be  litigated 
was '  whether  certaiii  drafts  were 
forged,  the  plaintiff  is  not  limited  to 
inspection  and  loritten  copy,  but 
should  be  permitted  to  make  photo- 
graphic copies  of  them:  Corbet  v. 
Union  Dime  Savings  Inst.,  67  Misc. 
Rep.  175,  122  N.  Y.  Supp.  268;  Choj- 
nacki  >'.  Interborough  Rapid  Transit 
Co.,  76  Misc.  Rep.  427,  134  N.  Y, 
Supp.  1090.     '    ' 

9  Burnham  v.  Morissey,  14  Gray, 
226,;  74  Am.  Dec.  676;  In  re  Dunn,  9 
Mo.  App.  255;  Taylor  v.  Miller,-  11 
Ves.  41;  Johnson  Steel  Street  Rail 
Co.  V.  NoTth  Branch ,  Steel  Co.,  48 
nedf  191.  But  a  physician  cannot  be 
compelled  to  produce  -books  contain- 
ing  information     derived     from     pa- 


tients: Mott  V.  Consumers'  Ice  Co., 
52  How.  Pr.  (N.  Y.)  148.  Nor  must 
an  attorney  produce  his  clients' 
papers:  Crosby  v.  Berger,  11  Paige 
(N.  Y.),  377,  42  Am.  Dec.  117;  State 
V.  Douglass,  20  W.  Va.  770. 

10  Phelps  V.  Atlantic  &  P.  Tel.  Co., 
46  Wis.  266,  50  N.  W.  288;  Eigdon 
V.  Conley,  31  111.  App.  630.  A  differ- 
ent rule  prevails  in  the  federal 
courts:  See  note  71  to  §  710,  ante. 
See,  also,  Preston  Nat.  Bank  v.  Wayne 
Circuit  Judge,  137  Mich.  152,  100 
N.  W.  393. 

11  Lester  v.  People,  150  HI.  408,  41 
Am.  St.  Eep.  375  and  extended  note, 
23  N.  E.  387,  37  N.  B.  1004;  Thomas 
V.  Dunn,  6  Man.  &  G.  274,  46  Eng. 
Com.  L.  278;  and  note;  Ely  v.  Mowry, 
12  E.  I.  570,  57'2;  Hilyard  v.  Town- 
ship of  Harrison,  3t  N.  J.  L.  170, 
174.  But  where  there  is  danger  that 
the  document  may  be  lost  or 
destroyed,  it  may  be  ordered  placed 
in  safe  custody:  Beckford  v.  Wild- 
man,  16  Ves.  438.  Under  a  statute 
authorizing  an  order  for  inspection 
with  opportunity  for  copying,  a  party 
c'annot  be  required  to  deposit  them 
with  the  clerk  of  the  "cfeulft:  Mills  v. 
Biscoe  Lumber  Co.,  139  N.  C.  524,' 52 
S;  E.  200.  ■  '       i 

12  Ex  i  parte  Sfeboepf,  74  Ohio  St; 
1,  6  L.  E.  A.,  N.S.,  325;  77  N.  E. 
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While  the  course  of  judicial  investigation  frequently,  i'e- 
quires  a  party  to  produce  parts  of  his  books-  in  which  the 
adverse  party  has  an  interest,  for  the 'inspection  of  the 
latter,  it  may  frequently  be  of  great  importance  to  this 
former  that  his  accounts  and  transactions  with  other  per- 
sons should  not  be  exposed  to  the  examination  of  strangers, 
and  particularly  of  an  enraged  adversary.  Where  his 
books  are  subjected  to  inspection,  it  is  the  uniform  practice 
of  the  court  to  permit  a  party  to  seal  up  those  pairts  which 
do  not  relate  to  the  subject  of  litigation.^*  It  is  hardly 
necessary  to  add  that  the' production  of  documents  for  in- 
spection before  the  trial  does  not  make  them  evidence. 
The  object  of  the  inspection  is  generally  to  enable  the  party 
to  perfect  his  pleadings  or  prepare  for  the  trial;  and,  if 
the  documents  are  needed  as  evidence,  their  production  at 
the  trial  may  be  compelled  by  subpoena  duces  tecum.  The 
usual  rule  applies  that  a  party  is  not  bound  to  criminate 
himself;  hence  he  will  not  be  compelled  to  produce  docu- 
ments, when  he  raises  this  objection  under  oath;^*  and 
counsel  will  not  be  allowed  to  comment  on  such  refusal 


276.  The  subject  of  the  production 
of  documents,  resisted  on  the  ground 
of  professional  confidence,  was  exten- 
sively examined  by  Viee-Chanceilor 
Sandford  in  March  a.  Ludlum,  3 
Sand.  Ch.  35,  and  all  the  leading 
cases  were  cited.  There  must  be  at 
least  a  controversy  anticipated  be- 
tween parties  in  relation  to  the  sub- 
ject of  which  the  coipmunications 
were  made  to  counsel  on  the  docu- 
ments intrusted  to  him.  It  is  not 
enough  that  they  were  made  or'  deliv- 
ered in  the  general  course  of  profes- 
sional business,  although  Walker  a. 
Wildman,  6  Madd.  47,  goes  that 
length :  Peck  ».  (v.)  Williams,  13 
Abb.  Pr.  (N.  Y.)   68.  '     / 

IS  Diaz  V.  Merrill,  2  Paige  .  (N. 
Y.),  494 ;' Graham  v!  Sutton  (1897), 
1  Ch.  761. 

14  Kraus  v.   Sentinel  Coi,  6i2  V^is. 


660,  23  N.  W.  12;  Boyle  v.  Smith- 
man,  146  Pa.  255,  23  Atl.  397 ;  Chap- 
pell  V.  Chapp'ell,  116  App.  Div.  573, 
101  N.  Y.  Supp.  846.  As  to  when 
crime  barred  by  statute  of  limita- 
tions,' see  McCreery  v.  Gliormley,  6 
App.  Div.  170,  39  N.  ,Y.  Supp.  1036. 
In  Chappell  v.  Chappell,  lie  App. 
Div.  573,  101  N.  Y.  Supp.  846,  it  was 
held  that  witness'  privilege  was  not 
Effected  by  the  Penal  Code,  section 
142,  which  provides  that  no  person 
shall  be  excused  from  testifying  in 
any  civil  action,  or  legal ,  proceeding, 
to  any  facts  showing  that  a  thing  in 
action  has  been  bought,  sold  or  re- 
ceived contrary  to  law,  on  the  groiind 
that  his  testimony  might  tend  to  con- 
vict him  of  a  crime,  but  no  evidence 
derived  from  his  examination  shall  be 
received  against  him  on  a  criniinal 
prosecution.  "    ' 
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when  making  the  argument  to  the  jury. ^'  The  order  has 
been  made  on  the  application  of  one  defendant  against 
another  under  special  circumstances,  such  as  where  their 
interests  are  adverse.^®  In  some  cases,  too,  it  has  been 
made  against  third  persons.  In  Iowa  it  has  been  held  that 
the  statute  authorizing  the  production  makes  no  distinction 
between  the  books  and  papers  belonging  to  a  party  to  the 
suit  and  those  belonging  to  a  stranger.  "All  are  subject 
to  the  rule  upon  a  proper  showing.""  We  think,  however, 
that  while  there  can  be  no  opposition  to  an  order  calling  for 
production  of  books  or  papers  by  the  party  when,  though 
not  in  his  possession,  they  are  under  his  control,  that  an 
order  directing  a  stranger  to  produce  before  the  trial, 
except  by  way  of  deposition  and  exhibit,  cannot  find  sup- 
port.i*     The  foregoing  appear  to  be  the  principal  pro- 


is  Boyle  V.  Smithman,  146  Pa.  255, 
23  Atl.  397.  See,  also,  Harrington 
V.  Boston  Elevated  B.  Co.  (Mass.), 
101  N.  E.  977.    See  §  891,  post. 

16  Applebee  v.  Duke,  66  Hun, 
*634,  21  N.  Y.  Supp.  890,  where  the 
executor  of  a  partner  brought  suit 
against  the  surviving  partner,  and 
devisees  whose  interests  were  adverse 
to  the  defendant  were  joined  as 
defendants. 

1''  Iowa  Loan  etc.  Go.  v.  District 
Court,  149  Iowa,  66,  127  N.  W.  1114; 
Iowa  Code,  §  4654.  Interesting  deci- 
sions will  be  found  in  New  York 
state,  but  as  a  rule  the  "stranger" 
will  be  found  to  bo  an  assignor  or 
someone  in  privity  with  the  party: 
Lefferts  v.  Brampton,  24  How.  Pr. 
(N.  Y.)  257.  See,  also,  Eidgely  v. 
Richard,  130  Fed.  387,  and  Brock  v. 
Surpless,  66  App.  Div.  609,  72  N.  Y. 
Supp.  831,  where  the  applications 
were  refused)  the  documents  not  being 
in  the  possession  or  control  of  the 
jparty. 

18  In  Kentucky,  in  a  suit  to  set 
aside    a    partnership    settlement,    the 


plaintiff  obtained  a  rule  calling  on  a 
third  party  to  produce  documents  for 
inspection.  On  appeal  by  the  third 
party,  the  court  in  the  course  of  an 
instructive  opinion,  said:  "Here  it  is 
not  claimed  that  the  plaintiff  has 
any  right,  title,  or  interest  in  the 
books  of  the  bank.  All  that  is 
claimed  is  that  said  firms,  unijer  their 
various  firm  names,  made  deposits  in 
the  bank,  and  checked  on  them  from 
time  to  time;  that  the  plaintiff  does 
not  know  how  these  accounts  stand, 
nor  the  number  of  firm  names  that 
appear  on  the  books  of  the  bank  as 
having  had  dealings  with  it,  but  that 
the  books  will  show  these  things;  and 
she  wishes  experts  to  overhaul  them, 
and  report  to  her.  These  officers  of 
the  bank  are  competent  to  testify  to 
all  these  things.  When  they  give 
their  depositions,  if  they  should  be 
taken,  either  side  may  compel  them 
to  produce  the  bank-books,  and  sub- 
mit them  to  the  inspection  of  the 
parties  themselves  and  their  attor- 
neys, or  either  of  them,  for  the  pur- 
pose alone  of  inspecting  the  accounts 
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visions  whicli  may  be  regarded  as  common  to  most  juris- 
dictions. The  chief  requisite  of  an  application  should  be 
its  good  faith,  for  the  courts  are  uniformly  opposed  to 
permitting  parties  to  "fish  for  evidence."  Throughout  the 
cases  that  is  made  most  clearly  to  appear.  The  reasons 
essential  to  the  purpose  for  which  the  documents  are  re- 
quired should  be  given.  If  they  are  bona  fide  legal  reasons, 
the  application  will  succeed.  If  they  merely  cover  attempts 
to  "fish  for  evidence,"  or  to  "draw  the  fire"  of  the  oppo- 
site party,  for  the  purpose  of  either  making  a  case  or 
of  "cooking  up"  a  defense,  or  if  they  do  not  show  that 
the  applicant  is  fairly  entitled  to  the  evidence  sought,  to 
enable  him  properly  to  prepare  to  try  his  case,  the  appli- 
cation should  fail."^^ 

between  the  bank  and  said  firms ;  also  mony  would  be  after  the  cage  was  put. 

the    ofScer    testifying    may    be    com-  under  investigation,  and  he  put  upon, 

pelled  to  give  a  full  statement  of  the  the  witness-stand.     We    see    no  good, 

accounts,   item  by  item,   as   they  ap-  reason    for    making   him   submit   his 

pear  on  the  books,   and  to  file  with  books  to  either  party  for  his  inspec- 

his  deposition  a  transcript  of  said  ao-  tion  in  advance  of  the  time  that  he, 

counts.     In    this   way,    which    is   the  may   be   required   to  introduce    them 

plain  way  pointed  out  by  the  common  as   witnesses    in    the    case":    Marion, 

rules  for  the  production  of  evidence,  Nat.  Bank  v.  Abell,  88  Ky.  428,  11 

the    plaintiff    can    obtain    the    whole  S.  W.  300. 

truth   relative   to   the   firms'   transac-  19  Arnold      v.      Pawtuxet      Valley 

tions  with  the  bank,  which  is  all  that  Water  Co.,  supra;  In  re  (Jomine,  138 

she  is  entitled  to.    No  one  ever  heard  Fed.    837;    Seligsbery   v.    Schepp,    79 

of  a  witness    being    ruled    to   make  App.  Div.  626,  80  N.  Y..  Supp.  154. 
known  to  either  party  what  his  testi- 
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CHAPTER  20. 
COMPETENCY  OP  WITNESSES. 

i  712.  Competency;  of  Witnesses — Oath. 

t  V13.  Objection  to  Competency  for  Want  of  Belief — How  Baised. 

§  714.  Former  Eule — How  Changed  by  Statuteai 

J  715.  Oath  or  Equivalent  Still  Eequired. 

§  IIG.  Infamy  as  a.  Ground  of  Incompetency. 

§  717.  Same— Effect  of  Crime  Committed  in  Foreign  Country  or  Sister  State. 

§  718.  Disability — How  Proved — How  Removed. 

5  719.  Incapacity  as  a'  Ground  of  Incompetency — Idiots — Mutes. 

§)720;  Incapacity— Want  of  Age. 

§  721.  Mode  of  Determining  Capacity  of  Children — The  Tests  to  be  Applied. 

§  722.-'  Degree  of  Credit  to  be  Given  Such  Testimony — Adult  Testimony  as 

to  Occurrences  in  Childhood. 

S  723.  Want  of  Capacity — Insanity. 

I  724.  Same — Drunkenness — Defective  Memory,  etc. 

§  725.  Interest  in  the  Result. 

§  726.  Nature  of  the  Interest  Necessary  to  Disqualify— How  Removed. 

•§  727.  Parties  Forinerly  Incompetent  Witnesses. 

§  728.  Exceptions  to  the  Ancient  Rule — Practice  in  Equity. 

§  729,  Parties  were  not  Compelled  to   Testify  for  the  Adversary — ^Bule   in 

Criminal  Cases. 

i'730.  Effect  of  Statutes  on  Competency  of  Parties  as  Witnesses. 

5  731.  Same,  Continued. 

■§  732.  Competency  of  Parties — Corporators. 

S  733.  Husband  and  Wife  Incompetent  Witnesses. 

§  734.  Same — The  Rule  in  Criminal  Cases. 

5  735.  Same — Confidential  Communications. 

S  736.  DnratiBn  of  Disability. 

§  737.  Matters  Which  may  be  Disclosed  After  Marriage  Belation  Ceases. 

§  738.  Same — Actions  for  Criminal  Conversation. 

§739.  Waiver. 

§  740.  Exceptions — Agency. 
§  741.  '  Proof  of  the  Agency. 

§  742.  Evidence  of  Husband  and  Wife  Tending  to  Criminate  or  Contradict 

the  Other— Collateral  Proceedings. 

§  743.  Other  Exceptions  to  the  General  Rule — Divorce. 

§  744.  The  Marriage  to  be  Proved  by  the  Party  Objecting. 

S  745.  Effect  of  Statutes  on  the  Subject. 

S  745a.  Same,  Continued. 

§  746.  Same,  Continued. 

5  747.  General  Tendency  of  the  Statutes. 

S  748.  Attorneys  not  Allowed  to  Disclose  Confidential  Communications. 

§  748a.  Same — Duty  and  Power  of  the  Court. 

§  719.  Same— The    Privilege    That    of    the    Client— Not    Confined    to    Cases 

Pending. 
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§  750.  Same — Duration — Client  may  Claim  the  Privilege — Extends  to  Writ- 
ings. ■■■'■ 

§  751.     Communications  must  be  in  the  Nature  of  Professional  Intercourse. 

§  751a.  Same — Drawing  Deeds  and  Mortgages. 

§  751b.  Same — Employees  of  Attorney — Third  Persons — Opposite  Party. 

§  752.  Privilege  Does  not  Extend  to  Information  Gained  in  a  Casual  Man- 
ner— Attorney  as  Attesting  Witness. 

§  753.     Privilege  not  Allowed  in  Furtherance  of  Crime  or  Frauds 

§  754.  Attorney  may  be  Witness  for  Client — Litigation  Between  Attorney  and 
Client,  etc. 

§  755.     Instructions  for  Drawing  Wills. 

S  756.    Waiver  of  the  Privilege^Attestation  by  Attorney. 

§  757.     Statutes  on  the  Subject. 

§  758.     Communications  to  Clergyman. 

§  759.     Communications  Between  Physician  and  Patient — Statutes. 

§  760.  Confined  to  Information  Gained  in  the  Performance  of  Professional 
Duty. 

§  760a.  Duration  of  Privilege. 

§  761.     Waiver  of  the  Privilege — Presence  of  Third  Parties. 

§  762.     Privileged  Communications — Affairs  of  State. 

§  763.     Arbitrators. 

§  764.     Judges  as  Witnesses. 

§  765.    Privilege  as  to  Transactions  in  the  Jury-room — Grand  Jurors. 

§  766.     Same — Petit  Jurors — When  Juror  may  be  Witness. 

§  767.     Evidence  Showing  Misconduct  of  Jurors. 

§  768.     Accomplices. 

§  769.     Same— Credibility. 

§  770.    What  Facts  may  Serve  as  Corroboration  of  Accomplices. 

§  771.     Telegrams  not  Privileged — Other  Confidential  Statements. 

§  772.  Competency  of  Witnesses  as  to  Transactions  With  Deceased  Persons-— 
Statutes.  '; 

§  773.     Eeasons  for  Statutes — Limitations — Persons  Affected, 

§  774.     General  Scope  of  Statutes. 

§  774a.  Same — Meaning  of  Their  Terms. 

§   775.     Nature  of  the  Disqualifying  Interest. 

§  775a.  Same — As  to  Stockholders. 

§  776.    When  the  Disability  Arises — Assignees. 

§  776a.  Same — Representatives. 

§  777.     Nominal  and  Real  Parties. 

§  778;     Mere  Relationship  Does  not  Disqualify. 

§  779.     Donees — Legatees — ^Devisees — Heirs — Sureties — Garnishess. 

§  780.     Waiver — Construction  of  Statutes. 

§  781.     Waiver  by  Examining  Adverse  Party — Depositions. 

§  782.     Same — Former  Trials. 

§  783.  Waiver  by  Calling  Other  Witnesses  to  the  Transaction  or  CSommuok- 
cation'. 

§  784.    Waiver  by  Cross-examination  of  Adverse  Party. 

f  785.    Meaning  of  Term  "Transaction." 
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§  786.  Same,  Continued. 

i  787.  Transactions  With  Partners. 

S  788.  Transaotions  With  Agents. 

§  789.  Agents  Representing  Corporations. 

I  790.  The  Rule  When  Third  Persons  are  Present. 

§  791.  The  Rule  in  Respect  to  Aceount-books. 

§  792.  Further  Applications  of  the  Rule — Wills. 

§  793.  Coparties — Trustees. 

§  794.  Exclusion  of  Persons  Under  Whom  Others  Claim  Title. 

§  795.  Statutes  Excluding  Any  Matter  Occurring  Before  Death. 

§  796.  Mode  of  Ascertaining  Competency  of  Witnesses — Voir  Dire. 

§  796a.  Witness  Required  to  Testify  by  Court. 

§  712  (730).    Competency  of  witnesses— Oath.— To  the 

student  of  the  law  of  evidence  to-day,  the  subject  of  the 
competency  of  witnesses  presents  few  difficulties.  In  olden 
days  it  bristled  with  them,  and  it  was  perhaps,  as  Stephen 
says,  the  most,  or  nearly  the  most,  important  and  exten- 
sive branch  of  the  law  of  evidence.  The  older  writers 
devoted  themselves  almost  exclusively  to  the  rules  as  to 
the  incompetency  of  witnesses  and  as  to  the  proof  of  some 
particular  issues  and  documents.*  It  would  be  contraiy  to 
the  purpose  of  this  work  to  attempt  even  a  brief  history 
of  the  subject.  That  is  open  to  the  student,  who  finds 
necessity  for  the  search,  in  authoritative  works  on  the  sub- 
ject.2  But  it  is  interesting  to  the  extent  that  while  laws 
relating  to  evidence  and  rules  formed  thereon  have  largely 
increased  with  the  progress  of  the  world,  the  rules  relating 
to  the  incompetency  of  witnesses  have  been  gradually 
diminishing  until  by  recent  statutes  they  are  limited  in 
number  to  comparatively  few.  Stephen  draws  attention  to 
Bentham's  attack  upon  them  in  his  "Rationale  of  Judicial 
Evidence,"^  and  his  exposure  of  the  erroneous  nature  of' 
the  theory  upon  which  they  were  founded,  and  that  Ben- 
tham's "attack  upon  them  has  met  with  a  success  so  nearly 
complete  that  it  has  itself  become  obsolete."  It  therefore 
falls  to  us  to  consider  those  rules  which  for  good  reason 
have  been  left  in  existence,  and  the  state  of  the  law  with 

1  Eeyn.    Steph.    Dig.,    o.  25,    and  2  See    Best,    Ev.,    bk.    2,    pt    1, 

note.  §§132-188;   1  Phill.  Ev.  1-104. 

8  Eeyn.  Steph.  Dig.,  note  to  c  25. 
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regard  to  them.  Since  all  persons,  with  the  exceptions' 
hereinafter  discussed,  are  competent  witnesses,  the  title  of 
this  chapter  should  logically  be  the  incompetency  rather 
than  the  competency  of  witnesses,  but,  for  reasons  already 
stated,  we  have  preferred  to  retain  the  original  classifica- 
tion of  the  work,  more  especially  as  the  subject  is  generally 
treated  under  that  head.*  Bouvier  defines  competency  as 
the  legal  fitness  or  ability  of  a  witness  to  be  heard  on  the 
trial  of  a  cause.  The  dictionary  meaning  has  been  incor- 
porated into  some  cases.  The  word  "competent,"  when 
relating  to  a  witness,  implies  a  legal  capacity  to  testify, 
and,  when  applied  to  evidence  in  law,  means  having  the 
legal  capacity  or  fitness  to  be  heard  in  court  as  distin- 
guished from  credibility  or  sufficiency.  Thus  a  witness 
may  be  competent,  although  unworthy  of  belief.  Evidence 
may  be  competent,  although  not  alone  sufficient,  even  if 
believed.^  "A  witness  is  said  to  be  incompetent  to  give 
evidence  when  the  judge  is  bound,  as  a  matter  of  law,  to 
reject  his  testimony,  either  generally  or  on  some  particular 
subject.  In  all  other  cases,  it  is  to  be  received  and  its 
credibility  weighed  by  the  jury."*  By  the  rules  of  the 
common  law  there  were  four  classes  of  witnesses  who  were 
deemed  incompetent  to  testify:  (1)  Those  insensible  to  the 
obligation  of  an  oath;  (2)  Those  wanting  in  capacity  or 
understanding;  (3)  Those  having  a  pecuniary  interest  in 
the  issue;  (4)  Parties  to  the  issue,  although  they  were 
sometimes  included  among  those  interested  in  the  result.'^ 

*  "Not  only  is  the  inclination  of  s  People  v.  Compton,  123  Gal.  403, 

our  modem  judges  and  law-givers  in  56  Pac.  44,  citing  Cent.  Diet, 
favor  of    receiving    the    evidence  of  ®  Best,  Ev.,  10th  ed.,   §   132.    An 

witnesses,    leaving    its  value    to    be  interesting  discussion  of  the  ancient 

...,,.,.  ....  "lies   of   evidence   as   to   competency 

estimated  by  the  jury,  but  the  pro-      _.„  ,     ,       ,  .  i-  ,    .     „„   . 

'  ■*     •"  ^  will  be  found  m  an  article  in  26  Am. 

priety  of  expunging  from  our  juris-  l.  Bev.  821.     See,  also,  a  discussion 

prudence   the   title   'Incompetency   of  of  the  early  Massachusetts  law  as  to 

witnesses'  has  been  strongly  and  ably  competency  by  J.  B.  Thayer,  9  Harr. 
advocated,  as  well   as   candidly   and  ^' 

temperately    defended":     Best,     Ev.,  ''  ^    ^^'^^-     ^'-     ^i     CTreenl.    Ev., 

Uth  ed.,  p.  134.  *      '" 
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Other  classes  of'  witnesses  were  also  deemed  incompetent 
to  testify  as  to  matters  which  were  excluded  on  grounds 
of  public  policy.  Of  this  rule,  communications  between 
husband  and  wife,  attorney  and  client  and  the  like  are 
illustrations.*  It  is  the  purpose  of  this  chapter .  to  deal 
with  these  classes.  It  was  a  well-settled  rule  of  the  com- 
mon law  that  in  the  aSministration  of  justice,  testimony 
should  be  given  under  the  sanction  of  an  oath.  In  judicio 
non  creditur  nisi  juratis.  "It  is  not  sufficient  that  a  wit- 
ness believes  himself  bound  to  speak  the  truth  from  a 
regard  to  character  or  to  the  common  interests  of  society, 
or  from  a  fear  of  the  punishment  which  the  law  inflicts 
upon  persons  guilty  of  perjury.  Such  motives  have,  in- 
deed, their  influence,  but  they  are  not  considered  as  afford- 
ing a  sufficient  safeguard  for  the  strict  observance  of  truth. 
Our  law,  in-common  with  the  law  of  most  civilized  countries, 
requires  the  additional  security  atforded  by  the  religious 
sanction  implied  in  an  oath ;  and,  as  a  necessary  conse- 
quence, rejects  all  witnesses  who  are  incapable  of  gi\n.ng 
this  security."®     The  casuistical  position  that  an  oath  does 

8  See  §  733  et  seq.,  post.  must  have   a   eonseience  alive   to   ac- 

9  Glfeenl.  Ev.,  §  368 ;  1  Phill.  Bv.,  countability  to  a  higher  power  than 
9th  ed.,  10;  Bex  v.  Brasier,  1  Leach  human  law,  and  regard  solely  for 
C.  C.  200,  1  East  P.  C.  443;  Maden  good  of  society  or  fear  of  earthly 
V.  Catanaeh,  7  Hurl.  &  N.  360,  31  punishment  is  generally  held  not  sufB- 
L.  J.  Ex.  118,  7  Jur.,  N.  S.,  1107;  cient:  Commonwealtli  v.  Winnemore, 
Wakefield  v.  Boss,  5  Mason  (U.  8.),  2  Brewst.  (Pa.)  378.  Where  a 
16,  Fed.  Cas.  No.  17,050;  Atwood  v.  Ohinamaji  did  not  know  the  name  of 
Welton,  7  Conn.  66;  Central  By.  Co.  the  book  upon  which  he  was  sworn, 
V.  Roekafellow,  17  111.  541;  Smith  v.  but  believed  that  if  he  stated  any- 
Coffin,  18  Me.  157;  Thurston  v.  Whit--  thing  untrue  he  would  be  punished  by 
ney,  2  Gush.  (Jtlass.)  104;  Ngrton  v.  some  unknown  power,  he  was  held 
Ladd,  4  N.  H.  444;  People  V.  M'Gar-  competent:  The  Merrimae,  1  Ben. 
ren,  17  Wend.  (N.  Y.)  460;  Ander-  (TJ.  S.)  490,  Fed.  Cas.  No.  9474. 
son  V.  Maberry,  2  Heisk.  (Tenn.)  Where  a  Chinaman  claimed  to  under- 
653;  Scott  v.  Hooper,  14  Vt,  535;  1  stand  the  nature  of  an  oath,  it  was 
La^  ,.Bep.  (Boston)  3|45.  .  An  oath  held  that  his  capacity  might  be 
or  affirmation,  however,  is  always  re-  shown:  Green  v.  State,  71  Ga.  487; 
quired  of  persons  presented  as  wit-  Williams  v.  State,  12  Tex.  App.  127. 
nesses;  and  if  no  religious  require-  An  Indian  was  asked  if  he  understood 
ment  exists,'it  is  said  that  it  is  still  the  nature  of  an  oath;  his  only  an- 
neeessary  that   to   be   competent   one  swer  to   this   and   all   questions  was,' 
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not  increase  the  obligation  to  speak  the  truth  is  n-ot  a 
maxim  of  the  common  law.  A  man  of  the  most  exalted 
virtue,  though  judges  and  jurors  might  place  the  most 
entire  confidence  in  his  declarations,  cannot  be  heard  in  a 
court  of  justice  without  oath.  This  is  a  universal  rule  of 
the  common  law,  sanctioned  by  the  wisdom  of  ages,  and 
obligatory  upon  every  court  of  justice  whose  proceedings 
are  according  to  the  course  of  the  common  law.^"  "Where 
is  the  security  for  property,  for  reputation,  for  life,  if  the 
sense  of  religious  obligation  desert  the  oaths,  which  are  the 
instruments  of  investigation  in  courts  of  justice  ?  And  let 
us  with  caution  indulge  the  supposition  that  morality  can 
be  maintained  without  religion.  "^^  Although  it  was  in- 
timated by  some  of  the  earlier  authorities  that  the  testi- 
mony of  Jews  and  heretics  would  not  be  received,  for  the 
reason  that  they  could  not  take  the  Christian  oath,  yet  it 
was  long  ago  settled  that  oaths  are  not  peculiar  to  the 
Christian  religion;  that  the  mode  of  swearing  is  not  the 
material  part  of  an  oath,  and  that  it  ought  to  be  so  admin- 
istered as  to  suit  the  conscience  of  the  witness."  In  the 
leading  English  case  just  cited,  the  question  was  raised  on 
certain  depositions  which  had  been  taken  in  the  East  Indies, 

that  he  intended  to  tell  the,  truth.    He  to  interfere.     They  are  bound  to  see 

was     held     incompetent:     Priest     v.  that  no  man's  rights  are  impaired  or 

State,  10  Neb.  393,  6  N.  W.  468.    See  taken  away,  but  through  the  medium 

note   to   Bowlin  v.   Comraonwea;lth,   2  of  testimony '  entitled  to  belief;    and 

Bush   (Ky.),  5,  93  Am.  Dec.  473.  no  testimony  is  entitled  to  credit,  nri- 

10  Atwood  V.  Wilton,  supra.  less  delivered  under  the  solemnity  of 

11  Washington's  Farewell  Address.  an  oath,  which  comes  home  to  the 
In  Jackson  v.  Gridley,  18  Johns.  (N.  conscience  of  the  witness,  and  will 
Y.)  98,  Spencer,  C.  J.,  made  the  fol-  create  a  tie  arisilig  from  his  belief 
lowing  dignified  reference  to  the  sub-  that  false  swearing  would  expose  him 
ject:  "Religion  is  a  subject  on  which  to  punishment  in  the  life  to  come, 
every  man  has  a  right  to  think  ac-  On  this  gresit  principle  rest  all  out 
cording  to  the  dictates  of  his  under-  institution^,  and  especially  the  dis~ 
standing.  It  is  a  solemn  concern  'tiffcution  of  justice  betWeett  man  ana 
between  his  conscience  and  his  God,  man." 

with  which  no  human  tribunal  has  a  12  Oniychund  v.  Barker,  1  Atk.  21; 

right  to  meddle.     But  in  the  develop-  26  Eng.'  Reprint,  15,  Willes,  538;'  Cur- 

mcnt  of  facts,  and  the  ascertainment  tissv.  Strong,  i  Dky   (Obnn.),  51,  1 

of  truth,  human  tribunals  have  a  right  Am.  Dec.  17'9.''                                  '  •• 
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the  witnesses  having  been  examined  on  oath  administered 
according  to  the  rites  of  the  Gentoo  religion.  Although 
the  whole  opinion  of  Lord  Chief  Justice  Willes  will  well 
repay  perusal,  we  can  only  here  quote  the  most  pertinent 
expressions.  After  stating  the  grounds  of  his  nonagree- 
ment  with  the  dictum  of  Lord  Coke,  that  an  infidel  is  not 
to  be  admitted  as  a  witness,"  the  learned  chief  justice  said: 
"Having  now,  I  think,  sufficiently  shown  that  Lord  Coke's 
rule  is  without  foundation  either  in  Scripture,  reason,  or 
law,  that  I  may  not  be  understood  in  too  general  a  sense, 
I  shall  repeat  it  over  again,  that  I  only  give  my  opinion 
that  such  infidels  who  believe  a  God  and  that  He  will  pun- 
ish them  if  they  swear  falsely,  in  some  cases  and  under 
some  circumstances,  may  and  ought  to  be  admitted  as  wit- 
nesses in  this,  though  a  Christian  country.  And,  on  the 
other  hand,  I  am  clearly  of  opinion  that  such  infidels  (if 
any  such  there  be)  who  either  do  not  believe  a  God,  or,  if 
they  do,  do  not  think  that  He  will  either  reward  or  punish 
them  in  this  world  or  in  the  next,  cannot  be  witnesses  in 
any.  case  nor  under  any  circumstances,  for  this  plain  rea- 
son, because  an  oath  cannot  possibly  be  any  tie  or  obliga- 
tion upon  them."  The  learned  judge  also  dealt  with  the 
distinction  to  be  observed  between  the  credit  and  the  com- 
petency of  the  witness.^*     While,  by  the  common  law,  no 

13  "It  is  said  by  Lord   Coke   that  amongst  all  nations":  Lord  Hale,  2d 

an  infidel  is  not  to  be  admitted  as  a  vol.,  279. 

witness ;     the    consequence    of   which  1*  He  said :  "Before  I  conclude  this 

would  be  that  a  Jew,  who  only  owns  head  I  must  beg  leave  again  to  take 

the   Old   Testament,   could   not   be   a  notice  of  what  is  said  by  Lord  Hale, 

witness.     But  I  take  it  that  although  that  it  must  be  left  to  the  jury  what 

the  regular  oath,  as  it  is  allowed  of  credit  must  be  given  to  these  infidel 

by   the    laws    of    England,  is   tactis  witnesses.     For  I  do  not  think  that 

sacrosanctis     Dei    Evangeliis,    which  the  same    credit    ought    to  be  given 

supposeth   a  man   to  be   a  Christian,  either  by  a  court  or  a  jury  to  an  infi- 

yet  in  cases  of  necessity,  as  in  foreign  del  witness  as  to  a  Christian,  who  is 

contracts  between  merchant  and  mer-  under   much   stronger    obligations    to 

chant  which    are    many    times  trans-  swear    nothing    but    the    truth.     The 

acted   by   Jewish   brokers,   the   testi-  d,istinction    between    the   competency 

mony   of    a   Jew     tacto     libra    legis  and  credit  of  a  witness  is  a  known 

Mosaicae  is  not  to  be  rejected,   and  distinction,   and   many   witnesses   are 

is  used    (as  I  have  been   informed)  admitted  as  competent  to  whose  credit 


317 


COMPETENCY  OF  WITNESSES. 


§  712  (730) 


particular  form  of  religious  belief  was  insisted  on  as  the 
test  of  incompetency,  it  was  settled,  in  the  case  just  re- 
ferred to,  as  essential  that  there  should  be  a  belief  in  an 
omniscient  Supreme  Being  as  the  rewarder  of  truth  and 
avenger  of  falsehood.^*     By  this  rule,  the  testimony  of 


objections  may  be  afterward  madel 
The  rule  of  evidence  is  that  the  best 
evidence  must  be  given  that  the 
nature  of  the  thing  will  a.dmit.  The 
best  evidence  which  can  be  expected 
or  required  according  to  the  nature 
of  the  case  must  be  received,  but  if 
better  evidence  be  offered  on  the 
other  side,  the  other  evidence,  though 
admitted,  may  happen  to  be  of  no 
weight  at  all.  To  explain  what  1 
mean:  suppose  an  examined  copy  of 
a  record  (as  it  certainly  may)  be 
given  in  evidence;  if  the  other  side 
afterward  produce  the  record  itself, 
and  it  appears  to  be  different  from 
the  copy,  the  authority  of  the  copy 
is  at  an  end.  To  come  nearer  to  the 
present  case:  supposing  an  infidel 
who  believes  a  God  and  that  He  will 
reward  and  punish  him  in  this  world, 
but  does  not  believe  in  a  future  state, 
be  examined  on  his  oath  (as  I  think 
he  may)  and  on  the  other  side  to 
contradict,  him  a  Christian  is  exam- 
ined, who  believes  a  future  state,  and 
that  he  shall  be  punished  in  the  next 
world  as  well  as  in  this,  if  he  does 
not  swear  the  truth,  I  think  that  the 
same  credit  ought  not  to  be  given 
to  an  infidel,  as  to  a  Christian,  be- 
cause he  is  plainly  not  under  so 
strong  an  obligation." 

15  Omychund  v.  Barker,  1  Atk.  21, 
26  Eng.  Reprint,,  15,  Willes, .  ,538 ; 
The  Merrimac,  1  Ben.  (TJ.,  S.)  490, 
Fed.  Cas.  No.  9474.  A  most  interest- 
ing discussion  will  be  found  in  Percey 
v.  Powers,  51  N.  J..  L.  432,  14  Am. 
St.  Rep.  693,  17,  Atl.  969,  from 
which  we  extract  the  following: 
"Religious  princijjles  are  those  senti- 


ments, concerning  the  relations  be- 
tween God  and  man,  which  may  in- 
fluence human  conduct.  Of  these, 
perhaps  the  most  influential  hitherto 
has  been  the  view  entertained  as  to 
the  probability  that  God  would  pun- 
ish vice.  A  person's  sentiments  on 
that  subject  must  be  deemed  part  of 
his  religious  principles.  It  is  urged 
that  disbelief  cannot  be  called  a 
religious  principle.  Perhaps,  if  one 
denied  the  existence  of  a  Supreme 
Being,  it  might  in  a  proper  sense  be 
said  that  he  had  no  religious  princi- 
ples, because  he  could  not  entertain 
any  opinion  touching  the  relations 
between  God  and  man,  unless  a  denial 
of  any  such,  relations  might  Be  so 
denominated.  But  to  a  person  who 
believes  in  the  existence  of  a  Supreme 
Being,  there,  pertain  necessarily,  or 
at,  least  probably,  some  views  with 
regard  to  the  relations  between  Him 
and  us,  which  modify  the  life  of  the 
individual.  The  mere  fact  that  in 
those  relations  he  has  discovered  no 
divine  purpose,  of  punishment  for 
specific  acts,  does  not  militate  against 
his  possession  of  religious  principles, 
and  among  them  are  his  belief,  his 
disbelief  and  his  doubt  concerning 
those  relations."  See,  also.  State' v. 
Washington,  49  La.  Ann.  1602,  42  L. 
E.  A.  553,  and  note,  22  South.  841; 
Blocker  v.  Burness,'  2  Ala.  354;  At- 
wood  v.  Welton,  7  Conn.,  66;  Perry 
V.  Stewart,  2  Harr.  (Del.)  37;  Donkle 
V.  Kohn,  44  Ga..  266;:  Central  Military 
Tract  E.  Co.  V.  Eockafellow,  17  111: 
541;  Du  Puy  v.  Transportation  etc. 
Co.,  82  Md.  408,  33  Atl.  889,  34  Atl. 
910;    Commonwealth    v.    Batchelder,. 
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atlieists  is  excluded.^®  But  if  the  sense  of  accountability 
to  Deity  exists,  it  is  immaterial  whether  the  witness  be- 
lieves that  the  punishment  will  be  inflicted  in  this  world 
or  the  next,*'^  nor  is  it  cause  of  exclusion  that  one  does 
not  believe  in  the  inspired  character  of  the  Bible.  The  test 
of  incompetency  is,  whether  the  witness  believes  in  the 
existence  of  a  God,  who  will  punish  him  if  he  swear 
falsely.**    As  an  oath  is  a  solemn  appeal  to  the  Creator 


Thach.  C.  C.  (Mass.)  191.  See  Don- 
nelly V.  State,  26  N.  J.  L.  601 ;  Jack- 
son V.  Gridley,  18  Johns.  (N.  Y.) 
98;  Shaw  v.  Moore,  4  Jones  (49  N. 
C),  25;  Brock  v.  Milligan,  10  Ohio, 
121;  Commonwealth  v.  Winnemore,  2 
Brewst.  (Pa.)  378,  1  Brewst.  (Pa.) 
356;  Arnold  v.  Arnold,  13  Vt.  363; 
United  States  v.  Kennedy,  3  Mol/ean 
(U.  S.),  175,  Fed.  Gas.  No.  15,524; 
Rex  V.  Taylor,  Peake  N.  P.  (ed. 
1795)  11;  Eeg.  v.  Pah-Mah-Gay,  20 
U.  C.  Q.  B.  195. 

16  Curtiss  V.  Strong,  4  Day 
(Conn.),  51,  4  Am.  Dec.  179;  Thurs- 
ton V.  Whitney,  2  Cush.  (Mass.)  104; 
Jackson  v.  Gridley,  18  Johns.  (N.  Y.) 
98;  People  v.  McGarren,  17  Wend. 
(N.  Y.)  460.  But  when  a  pflrti/  claims 
the  statutory  right  to  testify  in  his 
own  behalf,  he  cannot  be  denied  on 
the  ground  that  he  does  not  believe 
God  will  punish  perjury:  Pereey  v. 
Powers,  supra.  See,  also.  Central 
Military  Tract  E.  Co.  v.  Eockafellow, 
17  Til.  541;  Smith  v.  Coffin,  18  Me. 
157;  Thurston  v.  Whitney,  2  Cush. 
(Mass.)  104;  Norton  v.  Ladd,  4  N. 
H.  444;  Brock  v.  Milligan,  10  Ohio, 
121;  Commonwealth  v.  Winnemore,  2 
Brewst.  (Pa.)  381;  State  v.  Belton, 
■-'4  S.  0.  185,  58  Am.  Eep.  -245; 
Odell  V.  Koppee,  5  Hoisk.  (Tenn.) 
88;  Scott  V.  Hooper,  14  Vt.  '535; 
Wakefield  v.  Eoss,  5  Mason  (U.  8.), 
16,  Fed.  Cas.  No.  17,050;  Omychund 
V.  Barker,  1  Atk.  40,  26  Eng.  Eepriht. 
15,  '2     Eq.    (Jas.  -  Abr.   397,   par.'  15, 


Willes,    538;    Gray    T.    Maeallum,    2 
B.  C.  104. 

17  Hunscom  v.  Hunseom,  15  Mass. 
184;  State  v.  Langford,  45  La.  Ann. 
1177,  40  Am.  St.  Eep.  277,  14  South. 
181;  Brock  v.  Milligan,  10  Ohio,  121; 
Omychund  v.  Barker,  1  Atk.  21, 
Willes,  538;  Blocker  v.  Bnrness,  2 
Ala.  354;  Butts  v.  Swartwood,  2  Cow. 
(N.  Y.)  431;  Shaw  v.  Moore,  4 
Jones  (N.  C),  25;  Blair  v.  Seaver, 
26  Pa.  274;  Bennett  v.  State,  1  Swan 
(Tenn.),  411.  See  exhaustive  note  to 
State  V.  Washington,  42  L.  E.  A. 
553,  on  religious  belief  as  qualifica- 
tion of  witness,  in  which  is  collected 
a  vast  number  of  illustrations  of  the 
diverse  forms  of  belief  of  witnesses, 
followed  by  a  useful  classification  of 
the  decisions  by  states.  See,  also, 
Beeson  v.  Moore,  132  Ala.  391,  31 
South.  456;  Noble  v.  People,  1  111. 
54;  Smith  v.  Coffin,  18  Me.  157; 
Hunscom  v.  Hunscom,  15  Mass.  184; 
People  V.  Matteson,  2  Cow.  (N.  Y.) 
433,  note;  Shaw  v.  Moore,  4  Jones 
(49  N.  C),  25;  Clinton  v.  State,  33 
Ohio  St.  27;  Blair  v.  Seaver,  26  Pa. 
274;  Jones  v.  Harris,  1  Strob.  (S. 
C.)  160;  Bennett  v.  State,  1  S'wan 
(Tenn.),  411;  Arnold  v.  Arnold.  13 
Vt.  362;  United  States  v.  Kennedy,  3 
McLean  (U.  S.),  175,  Fed.  Cas.  No. 
15,524. 

18  Butts  V.  Swartwood,  2  Cow.  (N. 
Y.)  431;  Cubbison  v.  McCreary,  2 
Watts    &  S.  (Pa.)   262. 
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of  the  TJniverse  that  the  truth  only  shall  be  witnessed,  no 
one  is  competent  to  take  it  who  has  not  a  religious  sense 
of  accountability  to  the  Omniscient  Being,  who  will  cer- 
tainly punish  him  if  he  commits  perjury.  But  whether  the 
punishment  will  be  temporary  or  eternal,  inflicted  in  this 
world  or  that  to  come,  is  immaterial  upon  the  question  of 
competency.  It  is  for  the  jury  to  say  whether  the  credibil- 
ity of  the  witness  is  affected  by  his  belief  in  the  extent  of 
the  penalty  to  be  incurred  by  false  swearing,  or  his  want 
of  belief  in  the  Christian  religion.^* 

§  713  (731).  Objection  to  competency  for  want  of  be- 
lief— How  raised. — Assuming  that  the  competency  of  the 
person  who  is  to  be  a  witness  in  a  cause  is  about  to  be  chal- 
lenged for  want  of  belief,  the  manner  of  bringing  the 
alleged  defect  before  the  court  has  formed  the  subject  of 
many  diverse  opinions.  It  would  be  entirely  illogical  and 
incongruous  to  examine  the  intended  witness  on  oath  when 
the  question  at  issue  really  is  the  binding  effect  of  an  oath 
upoii  his  conscience.*"  The  presumption  is  that  a  witness 
living  in  a  Christian  country  believes  in  God;  hence,  the 
burden  rests  upon  the  one  objecting  to  a  witness  because 
he  is  insensible  to  the  obligation  of  an  oath,  or  on  account 
of  atheism  or  other  similar  cause,  to  make  good  the  objec- 
tion by  proof  .^^     Nor  can  any  volunteer  raise  the  question ; 

19  Blair  V.  Seaver,  supra.  21  Donnelly  v.  State,  26  N.   J.  L. 

20  Curtis  V.  Strong,  4  Day  (Conn.),  601;  Commonwealth  v.  Winnemore,  2 
51,  4  Am.  Dec.  179;  Wakefield  v.  Brewst.  (Pa.)  378.  The  general 
Boss,  5  Mason,  16,  Fed.  Cas.  17,050;  rule  regarding  the  mode  of  ascertain- 
State  V.  Townsend,  2  Harr.  (Del.)  ing  and  determining  the  competency 
543 ;  Den  v.  Vancleve,  5  N.  J.  L.  589 ;  of  witnesses  objected  to  on  account  of 
Jackson  v.  Gridley,  18  Johns.  (N.  Y.)  "insensibility  to  the  obligations  of  an 
98;  Smith  v.  Coffin,  18  Me.  157;  Har-  oath,  from  defect  of  religious  senti- 
rel  V.  State,  1  Head  (Tenn.),  12.5;  ment  and  belief,"  is  prescribed  with 
Commonwealth  t.  Burke,  16  Gray  great  precision  by  the  elementary 
(Mass.),  33.  ,  In  Central  etc.  ^.  Co.  v.  writers,  and  more  recent  authors  on 
Bockafellow,  17  111.  541,  Spates,  C.  J.,  the  law  of  evidence.  Greenleaf,  vol- 
said:  "It  is.  simply  absurd  to  swear  ume  1,  chapter  2,  section  370,  trtai- 
a  witness  to  testify  whether  he  is  ing  of  the  competency  of  witriesBfeS, 
capable  of  taking  an  oath."  says:  "The  burden  of  proof  is  not  on 
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the  objection  must  be  made  by  the  adverse  party.^^  "When 
the  objection  is  properly  raised,  the  prior  declarations  of 
the  witness  may  be  shown  by  those  who  have  heard  such 
declarations,  for  the  purpose  of  proving  his  incompetency.^* 
It  has  been  argued  that  this  mode  of  proof  was  not  admis- 
sible, the  general  rule  of  evidence  being,  that  a  witness 
shall  not  be  permitted  to  disqualify  himself  by  declarations 
not  under  oath,  made  out  of  court,  as  they  might  be  untruly 
made  for  that  purpose.  But  it  has  been  frequently  held 
that  this  mode  of  proof  is  admissible,  and  is  an  exception 
to  the  general  rule,  from  the  necessity  of  the  case ;  it  being 
deemed  unreasonable  that  the  party  objecting  should  be 
restricted  to  the  testimony  of  the  witness  on  the  voir  dire, 
as  the  objection  supposes  he  has  no  regard  to  the  sanction 
of  an  path ;  and  if  so,  his  declarations  made  under  oath  are 
of  no  more  weight  than  those  made  seriously  when  not 
under  oath.^*  But  the  evidence  of  such  declarations  should 
be  received  cautiously.  Eemarks  and  avowals  of  belief, 
or  disbelief,  may  be  made  in  the  heat  of  argument,  and 
for  the  purpose  of  discussion,  which  may  be  no  sure  indica- 
tions of  the  real  belief  or  disbelief  of  the  party.     So  the 

the    party    adducing    the   witness    to  1  Swift's  Dig.  739 ;  Wakefield  v.  Eoss, 

prove  that  he  is  a  believer,  but  on  the  5  Mason  16,  Fed.  Cas.  No.  17,050 ,  4 

objecting  party  to  prove  he  is  not."  Amer.  Jur.   79,  note.     "It  is  not  al- 

"The  ordinary  mode  of  showing  this  lowed  even  after  he  has  been  sworn": 

is  by  evidence  of  his  declarations  pre-  The   Queen's   Case,    2   B.    &   B.    2S4. 

viously  made    to    others,  the    person  "The  old  cases,  in  which  the  witness 

himself,  not   being   interrogated;    for  himself  was  questioned  as  to  his  be- 

the  object  of  interrogating  a  witness  lief,   have    on    this   point   been    over- 

in  these  eases  before  he  is  sworn  is  ruled":  1  Greenl.  Ev.,  §  370;  1  Whart. 

not    to    obtain    knowledge   of    other  Crim.  Law,   §§  796-798,  and  notes, 

facts,  but  to  ascertain  from  his  an-  22  l  law  Eep.  (Boston)    347. 
swers  the  extent  of  his  capacity,  and 

whether  he  has  sufScient  understand-  ,  ^  Anderson   v.   Maberry,   2   Hoisk. 

ing   to   be   sworn."     In   a   very  elab-  (Tenn.),    653;    Beardsly    v.    Foot,    2 

orate  note  to  this  section,  the  eases  of  ^°°'  (Conn.),  399;  Curtiss  v.  Strong, 

modern  date,  both  English  and  Ameri-  *  ^^^  <C°°''-)'  ^l,  4  Am.  Dec.  179; 

can,  are  collected  and  summarized,  in  ®"'*''   "■    Coffin,    18   Me.    157.     Such 

part,  as  follows:    "The  witness  him-  declarations  should   be  received  with 

self  is  never    questioned,  in    modern  eaution:  Thurston  v.  Whitney,  2  Gush, 

practice   as    to    his    religious   belief,  (Mass.)  104. 

though  formerly   it    was    otherwise":  24  1  Greenl.  Ev.,  §370. 
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witness,  after  having  made  such  declarations,  may  have 
changed  his  opinions ;  which,  perhaps,  could  not  be  proved, 
unless  he  should  be  allowed  to  testify.  But  notwithstand- 
ing these  objections,  which  have  some  weight,  it  is  well 
settled  that  the  avowal  of  a  witness  of  his  religious  belief 
or  disbelief  may  be  proved,  like  any  other  fact.^^  In  a 
recent  Nebraska  case,^®  one  Jack  Naoi  was  called  as  a 
witness  by  the  prosecution,  and  upon  the  county  attorney 's 
statement  that  the  witness  was  a  citizen  of  Japan,  and  could 
not  speak  the  English  language,  an  interpreter  was  pro- 
duced. Defendant's  aounsel  objected  to  the  witness  being- 
sworn,  for  the  alleged  reason  that  Japan  is  a  heathen 
country,  that  prima  facie  the  witness  was  not  qualified  to 
take  an  oath,  and  that  the  state  ought  to  remove  that  pre- 
sumption before  the  oath  was  administered.  The  objection 
was  overruled,  the  witness  sworn,  and  his  testimony  given 
through  the  medium  of  an  interpreter.  It  was  urged  that 
the  witness  was  an  idolater,  and  would  not  be  bound  by 
an  appeal  to  the  "invisible  God''  of  the  Christians.^''  In 
laying  down  the  rule  the  court  said :  ' '  The  Japanese;  how- 
ever, are  a  civilized  people,  and  have  at  least  three  recog- 
nized religions — Buddhism,  Shintoism,  and  Christianity. 
No  efforts  were  made  by  defendant's  counsel  to  prove  that 
the  witness  was  not  a  Christian,  nor  did  they  examine 
him  to  ascertain  whether  he  understood  the  obligations  of 
the  oath  that  was  thereafter  administered  to  him.  The 
rule  seems  to  be  well  established  that,  unless,  an  adult  wit- 
ness comes  within  some  exception  to  the  general  rule,  the 
presumption  is  that  he  is  competent  to  testify,  and  the 
burden  is  upon  the  objecting  party  to  establish  the  con- 
trary. This  may  properly  be  done  by  preliminary  ques- 
tions propounded  to  the  proposed  witness,  or  by  any  other 

25  Thurston    v.    Whitney,    2    Cush.  Bouvier's  definition  of  an  oath  as  "an 

(Mass.)   104.  outward  pledge  given  by  the  person 

28  Pumphrey  v.  State,  84  Neb.  636,  taking  it,  that  his  attestation  or  prom- 

18  Ann.  Cas.  979,  23  L.  E.  A.,  N.  S.,  ise  is  made  under  an  immediate  sense 

1023,  122  N.  W.  19.  of  his  responsibility  to  God."     In  that 

27  In  Priest  v.  State,  10  Neb.  393,  ease  an  Indian  was  held  to  be  incom- 

399,  6  N.  W.  468,  the  court  approved  petent  to  testify. 
Evidence  IV — 21 
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of  the  known  methods  of  establishing  a  fact.  The  issue 
will  then  be  determined  by  the  court.  Counsel  for  defend- 
ant not  having  established  that  the  oath  administered  was 
not  in  form  to  bind  the  conscience  or  awaken  the  appre- 
hension of  the  witness,  this  assignment  of  error  must  be 
overruled.  "^^  By  the  weight  of  authority  in  this  country, 
a  witness  will  not  be  conipelled  to  submit  to  an  exami- 
nation for  the  purpose  of  showing  his  belief  or  want  of  be- 
lief. It  is  held  that  to  require  such  a  disclosure  would  be 
foreign  to  the  spirit  of  our  institutions,-'  although,  if  the 
witness  desires  to  state  or  explain  his  belief,  he  may  do 
so;*"  and  if  his  statement  stands  uncontradicted,  he  is  per- 
mitted to  testify.^^  According  to  some  of  the  English 
cases,  the  witness  might  himself  be  examined.  But,  accord- 
ing to  those  authorities,  he  could  only  be  asked  whether  he 
believed  in  a  God,  the  avenger  of  falsehood,  and  also  to  des- 
ignate a  mode  of  swearing  which  would  be  binding  on  his 
conscience.  On  compliance  with  this,  he  could  not  be  asked 
whether  he  considered  any  other  mode  more  binding.''^ 
In  a  Maryland  case,-'**  a  witness  who,  on  being  examined  on 
the  voir  dire,  failed  to  answer  whether  he  believed  in  the 
existence  of  a  Supreme  Being  was  held  incompetent  to  tes- 

28  Arnd  v.  Amling,  53  Md.  192,  32  Best,  Ev.,  11th  ed.,  §  161.  In 
197;  Donnelly  v.  State,  26  N.  J.  L.  Canada  a  witness  was  rejected  as  in- 
463,  506 ;  Territory  v.  Yee  Shun,  3  competent  because  he  stated  that,  al- 
N.  M.  (Gild.)   100,  2  Pac.  84.  though   he    believed    in    God,   he,  did 

29  Donkle  v.  Kohn,  44  Ga.  266;  not  accept  the  doctrine  of  future 
Carter  v.  State,  63  Ala.  52,  35  Am.  reward  or  punishment:  Bell  v.  Bell, 
Eep.  4;  Curtiss  v.  Strong,  4  Day  34  N.  S.  R.  615.  See,  also,  Eeg  y. 
(Conn.),  51,  4  Am.  Dee.  179;  Atwood  Pah-Mah-Gay,  20  U.  C.  Q.  B.  195, 
V.  Welton,  7  Conn.  66;  Commonwealth  as  to  swearing  the  witness  according 
V.  Smith,  2  Gray  (Mass.),  516,  61  to  his  national  or  tribal  method,  how- 
Am.  Dec.  478;  Commonwealth  v.  ever  fantastic  the  ceremony,  "because 
Burke,,  16  Gray  (Mass.),  33.  all  should  be  done  that  can  be  done 

30  United  States  v.  White,  5  Cranch  to  touch  the  conscience  of  the  witness 
C.  C.  38,  T'ed.  Cas.  No.  16,675.  according    to     his    notions,     however 

31  Arnd   v.    Amling,   53    Md.    192 ;  superstitious   they   may   seem." 
United  States  v.  White,  5  Cranch  C.  S3  Du    Puy   v.    Transportation    etc. 
C.    38,    Fed.    Cas.   No.    16,675;    State  Co.,  82  Md.  408,  33  A.tl.  889,  34  Atl. 
V.  Washington,  49  La.  Ann.  1602,  -12  910. 

L.  R;  A.  533,  and  note,  22  South.  841. 
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tify.  The  court  said:  "The  thirty- sixth  article  of  the 
Declaration  of  Rights  makes  it  necessary,  for  the  qualifi- 
cation of  a  witness,  that  he  shall  believe  in  the  existence  of 
God,  and  that,  under  His  dispensation,  he  will  be  morally 
accountable  for  his  acts,  and  be  rewarded  or  punished 
therefor  in  this  world  or  the  world  to  come.  Here  is  a 
witness  who,  when  put  to  the  question,  fails  in  the  most  im- 
portant requisite  of  competency,  and  is  sustained  by  coun- 
sel in  seeking  to  introduce  his  testimony  in  the  case.  I  am 
aware  that  many  of  the  modern  authorities  object  to  the 
examination  of  a  witness  on  his  voir  dire  as  to  his  religious 
belief.  Yet,  in  2  Tayl.  Ev.,  p.  1201,  it  is  said  that  the  wit- 
ness may  be  interrogated  in  respect  to  his  religious  belief, 
either  before  he  is  sworn  at  all,  or  after  he  has  been  sworn 
on  the  voir  dire,  or  even,  as  it  would  seem,  after  having 
been  sworn  in  the  cause An  insensibility  to  the  ob- 
ligations of  an  oath  is  imputed  to  the  witness,  and,  when 
formally  interrogated  as  to  his  supposed  moral  deficiency, 
he,  by  the  advice  of  counsel  conducting  the  examination, 
stands  mute."** 

Si  In  Arnd  v.  Amling,  53  Md.  192,  evidence.  This  they  declined  to  do 
the  court,  commenting-  on  this  passage  and  the  witness  was  sworn  and  testi- 
from  Taylor,  says  that  the  inquiry  fied.  The  court  in  dealing  with  the 
into  the  competency  of  the  witness,  exception  said:  "There  was  in  this 
being  preliminary  and  not  final,  con-  course  of  examination  a  departure 
ducted  by  the  court  to  ascertain  the  from  what  is  by  the  elementary 
condition  of  the  witness'  mind  in  a  writers  and  th6  more  recent  decisions 
matter  of  creed,  the  mode  of  proceed-  elsewhere  said  to  be  the  most  ap- 
ing was  discretionary  with  the  judge,  proved  modern  method,  yet  it  does 
if  not  contrary  to  law.  In  that  case  not  appear  to  be  a  substantial  error — 
the  witness  having  been  objected  to  one  by  which  the  defendants  were  in- 
fer want  of  belief,  the  objectors  of-  jured — inasmuch  as  they  were  offered 
fered  to  prove  by  witnesses  that  about  an  opportunity  to  produce  eontradiot- 
one  year  previously  the  intended  wit-  ory  evidence,  which  they  declined; 
ness  had  said  to  them  he  neither  be-  volenti  -non  fit  injjiria.  There  was  no 
lieved  in  God  nor  the  doctrine  of  exclusion  of  evidence  offered  bv  the 
future  reward  or  punishment.  The  defendants.  They  were  offered  the 
court,  however,  had  the  intended  wit-  largest  latitude  to  contradict  or  im- 
ness  sworn  on  the  voir  dire,  and  when  peach  the  witness  sworn,  which  they 
he  avowed  his  belief  in  God  and  fu-  declined  to  accept,  and  stood  upon  a 
ture  punishment,  the  judge  offered  point  of  order,  or  legal  etiquette  in 
to  allow  thg  objectors  to  put  in  their  practice.     There,     are     occasions     in 
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§  714  (732).  Former  rule — How  changed  by  statutes. — 
It  affords  no  surprise  that  these  rules  are  becoming  ob- 
solete. The  records  of  the  past  fifty  years  show  there  is 
a  marked  tendency  toward  the  relaxation  of  the  strictness 
of  the  common-law  rules  on  the  subject;  and  statutes  have 
been  quite  generally  adopted  repealing  or  modifying  the 
rule  which  formerly  excluded,  as  incompetent,  those  who  did 
not  believe  in  the  existence  of  a  Grod.  By  the  English  stat- 
ute of  1869  it  was  provided  that,  if  any  witness  objected 
to  taking  the  oath,  or  if  it  should  be  objected  that  he  was 
incompetent  to  take  an  oath,  such  person  shall,  if  the  presid- 
ing judge  is  satisfied  that  the  taking  of  an  oath  would  havfe 
no  binding  effect  on  his  conscience,  make  a  solemn  promise 
and  declaration;  and  then,  if  false  evidence  be  willfully 
and  corruptly  given  by  him,  he  shall  be  liable  to  indictment 
for  perjury.'^  In  some  of  the  states  in  this  country,  it  is 
provided  by  constitution  or  statute  that  no  person  shall  be 
rendered  incompetent  to  give  evidence  in  consequence  of 
his  opinions  on  the  subject  of  religion;^"  in  others,  the  stat- 

which  the  order  of  testimony  is  of  §§5268,  5279;  see  Donkle  v.  Kohn,. 
essential  importance,  and  others  in  44  Ga.  266;  Sawaii,  Civil  Laws  1897, 
which  liberal  discretion  must  be  al-  §  1411 ;  Idaho,  Bev.  Stats.  1887, 
lowed  the  judge.  In  this  case  we  §  5956 ;  Illinois,  Const.  1870,  art.  2^ 
think  no  injury  has  been  inflicted  on  §3;  Eev.  Stats.  1874,  c.  101;  see- 
the appellants  by  the  ruling  on  this  Hronek  v.  People,  134  111.  139,  23: 
exception."  Am.   St.   Eep.   652,   8  L.   R.   A.   837,. 

35  32  &  33  Vict.,  c.  68,  §  21.  24  N.   E.   861 ;    Indiana,   Rev.   Stats. 

^e  Alaba/ma,       Civ.       Code       1907,  1901,  §§  52,  513;  see  Nixon  v.  Beard, 

§§3958,     3959;     Alaska,     Code     Civ.  Ill   Ind.   137,   12   N.   E.   131;    Iowa, 

Proe.  1900,  §§  694-696;  Arizona,  Rev.  Const.,  art.  1,  §4;  Code  1897,  §4887, 

Stats.    1901,    Civ.    Code,    par.    2538,  note;     see    Clark    v.    Finnegan,     127 

§41;  California,  Code  Civ.  Proc.  1907,  Iowa,  644,  103  N.  W.  970;  Searcy  v. 

§1879;  see  People  v.  Copsey,  71  Gal.  Miller,  57  Iowa,  613,  10  N.  W.  912; 

548,     12,  Pae.    721;    Colorado,    Ann.  Kansas,  Const.  1859;  Gen.  Stats.  1897, 

Stats.  1891/ §4821;  Connecticut,  Gen.  c.   95,   §351;    see   Dickinson   v.   Beal,. 

Stats.    1902,    §  677 ;    Delaware,    Bev.  10    Kan.    App.    233,    62    Pae.    724 ; 

Stats,   1893,  o.   108,   §§5-8;   District  Kentuoley,  Civ.  Code  1895,  §605;  see 

of     Colmnbia,     Code     1901,     §1056;  Bright    v.    Commonwealth,    120    Ky. 

Florida,  Gen.  Stats.  1906,  §1503;  see  298,  117  Am.  St.  Rep.  590,  86  S.  W, 

Clinton  v.  State,  53  Fla.  98,  43  South.  527.     S(?e,    also,    Bush    v.     Oommon- 

312,  and  serviceable  note  in  12  Ann.  wealth,    SO    Ky.    244,    in    which    the 

Cas.      150;      Georgia,     Code      1&85,  court    used    the    following    powerful 
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utes  have  so  far  modified  the  common-law  rule  as  to  re- 
quire, as  the  condition  of  competency,  no  more  than  a  be- 


argument:  "To  apply  the  rule  in- 
sisted upon  would  be  to  make  a  religi- 
ous test,  whieli  is  contrary  as  well 
to  the  letter  as  to  the  spirit  of  the 
constitution.  If  the  test  can  be  ap- 
plied in  this  ease,  it  may  be  applied 
in  any,  for,  independent  of  this  pro- 
vision of  the  constitution,  there  is 
nothing  to  prevent  the  legislature 
from  passing  any  law  they  think 
proper  prescribing  particular  denom- 
inational standards  of  belief  as  a 
test  of  competency  to  give  evidence. 
In  that  case,  any  Christian  denomina- 
tion being  in  the  ascendency  in  the 
legislature  might  pass  a  law  depriv- 
ing all  other  Christian  denominations 
of  the  capacity  to  testify  as  wit- 
nesses; and,  on  the  other  hand,  if  it 
should  ever  happen  that  Atheist  or 
Deist  were  in  a  like  ascendency  in  the 
legislature,  there  would  be  nothing  to 
prevent  them  from  proscribing  all 
Christians  in  the  same  way.  And  fur- 
ther, the  enforcement  of  the  rule  con- 
tended for  might  present,  as  sug- 
gested by  Judge  Sc'ott  in  Perry's  Case, 
3  Gratt.  (Va.)  632,  a  case  in  which 
one  believing  in  the  prescribed  form- 
ula would  be  sentenced  to  death  by 
an  Atheist  circuit  judge,  the  sentence 
and  judgment  affirmed  by  an  Atheist 
appellate  court,  and  denied  pardon  by 
an  Atheist  governor;  for  in  no  ease 
are  any  of  the  officers  required  to 
conform  to  any  belief  as  a  condition 
precedent  to  the  holding  of  an  office 
and  to  the  exercise  of  its  functions. 
If  such  a  case  should  occur  in  which 
a  Christian  man  should  suffer  death, 
though  innocent,  because  an  Atheist 
was  denied  the  capacity  to  testify  in 
his  behalf,  every  citizen  would  de- 
nounce such  a  rule  thus  applied  as 
absurdly   unjust,    oppressive,   and   in 


violation  of  the  spirit  of  our  institvi- 
tions.  Again,  an  Atheist  may  testify 
in  any  case  where  property  rights  are 
in  issue  in  a  civil  proceeding,  and  to 
deny  the  commonwealth  or  the  accused 
the  same  testimony  when  life  or 
liberty  is  at  stake,  presents  an 
anomaly  that  is  repugnant  to  every 
sense  of  justice.  The  opinion  in  the 
Perry  Case,  above  referred  to,  reaches, 
in  construing  a  similar  provision  in 
the  Virginian  constitution,  the  con- 
clusion at  which  we  have  arrived. 
We  think  that  this  provision  of  the 
constitution  not  only  permits  persons 
to  testify  without  regard  to  religious 
belief  or  disbelief,  but  it  was  intended 
to  prevent  any  inquiry  into  that  be- 
lief for  the  purpose  of  aflfeoting 
credibility.  It  places  the  Atheist,  in 
this  regard,  on  the  same  footing  as 
any  other  witness,  and  leaves  the 
question  as  to  credibility  to  be  in- 
quired into  in  the  same  way":  Lowisi- 
ana,  Code  Pr.  1894,  §479;  see  State 
v.  Blount,  124  La.  202,  50  South.  12, 
overruling  State  v.  Washington,  49 
La.  Ann.  1602,  42  L.  R.  A.  553,  22 
South.  841;  Maine,  Eev.  Stats.  1903, 
p.  751,  §106;  Massachusetts,  Bev. 
Laws  1902,  c.  175,  §  19;  see  Common- 
wealth V.  Burke,  16  Gray  (Mass.), 
33 ;  Michigan,  Comp.  Laws,  1897,  par. 
10,207,  e.  282,  §  96;  see  People  v. 
Jenness,  5  Mich.  305;  Minnesota,  Rev. 
Laws  1905,  §  4660 ;  Mississippi,  Code 
1906,  §  1919;  see  Gambrell  v.  State, 
92  Miss.  728,  131  Am.  St.  Rep.  549. 
16  Ann.  Cas.  147,  17  L.  E.  A.,  N.  S., 
291,  46  South.  138;  Missouri,  Ann. 
Stats.  1906,  §  8840;  see  Cadmus  v.  St. 
Louis  Bridge  Co.,  15  Mo.  App.  86; 
Londoner  v.  Liehenheim,  11  Mo.  App. 
385;  Montana.  Code  Civ.  Proe.  1895, 
§§3431-3434;   see  State  v.  Lu  Sing, 
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lief  in  tJie  existence  of  God.'^  While  in  New  York,  the 
condition  was  that  the  witness  shall  believe  in  the  existence 
of  a  Supreme  Being  who  will  punish  false  swearing.** 
Now,  however  that  state  has  full  provision  for  the  admin- 
istration of  affirmations.*"  In  Arkansas  and  Maryland, 
the  common  law  appears  to  be  unchanged,  and  in  North 
Carolina  the  only  concession  appears  to  be  that  the  witness 
need  not  take  a  "book  oath,"  but  must  nevertheless  assume 
an  attitude  of  invocation  to  the  Deity  that  divine  vengeance 
maj'  descend  upon  him  if  he  falsely  swears.*"  In  the  Re- 
vised Statutes  of  the  United  States  it  is  provided,  among 
other  things,  that,  in  determining  the  meaning  of  the  Re- 
vised Statutes,  "a  requirement  of  an  'oath'  shall  be  deemed 
complied  with  by  making  affirmation  in  judicial  form."*i 


34  Mont.  31,  9  Ann.  Cas.  344,  85  Pac. 
521;  Nebraska,  Const.  1875;  Comp. 
Stats.  1899,  §5939;  see  note  to  Pum- 
phrey  v.  State,  23  L.  E.  A.,  N.  S., 
1023;  Nevada,  Const.  1864;  Gen. 
Stats.  1885,  §3399;  New  Jersey, 
Const.  1844;  see  State  v.  Powers,  51 
N.  J.  L.  432,  14  Am.  St.  Eep.  693; 
17  All.  969 ;  New  Mexico,  Comp.  Laws, 
1897,  §2560;  North  Dakota,  Const. 
1889,  art.  1,  §  4;  Eev.  Codes  1895, 
§  5664;  Ohio,  Const.  1851,  art.  1,  §  7; 
Eev.  Stats,  1890,  §5240;  see  Clinton 
V.  State,  33  OMo  St.  27;  Olcldlioma, 
Comp.  Laws  1909,  §4781,  p.  1088; 
Oregon,  Const.  1859,  art.  1,  §  6;  Code 
Civ.  Prpe.,  §710;  Pennsylvania,  Laws 
1718,  May  31;  1  Sm.  L.  105,  §3;  3 
Purdon's  Digest,  p.  3334;  Common- 
wealth V.  Kaufman,  1  Pa.  Ct.  410; 
Forto  Sioo,  Eev.  Stats.  1902;  Hlwde 
Island,  Const.  1842,  art.  1,  §  3 ;  South 
Carolina,  Code  1912,  §3930;  South 
Dakota,  Const.  1889;  Stats.  1899, 
§6507;  Tennessee,  Code  1896,  §5593; 
Texas,  Code  Crim.  Proo.  1895,  art. 
776;  Eev.  Civ.  Code  1895,  art.  2303; 
see  Colter  v.  State,  37  Tex.  Cr.  284, 
.S9  S.  W.  576;  Utah,  Const.  1895;  E€V. 
Stats.    1898,    §3412;    Vermont,    Kev. 


Stats.  1894,  §1244;  Virginia,  Code 
1904,  §  176;  see  Perry's  Case,  3  Gratt. 
(Va.)  632,  referred  to  siipra;  Wash- 
ington, Const.  1889,  art.  1,  §  6 ;  Code 
Civ.  Proc,  §§941-946;  West  Vir- 
ginia, Const.  1872,  art.  3,  §15;  Wis- 
consin, Const.,  art.  1,  §  19;  Stats. 
1898,  §§4082'-4084;  Wyoming,  Comp. 
Stats.   1901,  §§5156-5158. 

37  N.  H.  Pub.  Stats,  and  Sess. 
Laws  1901,   e.   224,   §  12. 

38  N.  Y.  Eev.  Stats.,  3d  ed.,  vol. 
11,  p.  505. 

39  N.  Y.  Code  Civ.  Proc,  §§  842- 
851. 

40  Arkansas,  Stats.  1894,  §§2920- 
2922;  Maryland,  Const.  1867;  Dec- 
laration of  Eights,  arts.  36,  39; 
North  Carolina,  Code  1883,  §3310; 
Eev.  1905,  §2355.  See  Du  Puy  >. 
Transportation  &  Terminal  Co.,  82 
Md.  408,  33  Atl.  889,  34  Atl.  910, 
referred  to  in  preceding'  section. 

"  IT.  S.  Eev.  Stats.,  §1;  Bram  v. 
United  States,  168  U.  S.  532,  42  L. 
Ed.  568,  18  Sup.  Ct.  Eep.  183.  See, 
also,  Equity  Eule  91:  "Whenever 
under  these  rules  an  oath  is  or  may 
be  required  to  be  taken,  the  party 
may,  if  conscientiously  scrupulous  of 
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The  following  illustrations  selected  from  a  valuable  pub- 
lication*^ show  the  trend  of  decisions  under  statutes  prac- 
tically abrogating  the  common-law  rules.  A  witness  who 
believed  in  God  and  that  "all  the  punishment  a  man  gets 
is  in  this  world,"  but  who  did  not  believe  in  rewards  and 
punishments  after  death,  was  held  to  be  competent  as  a 
witness.**  The  court  said  that  it  was  not  necessary  to 
declare  what  the  ruling  would  be:  had  it  been  shown  that 
the  proposed  witness  did  not  believe  in  Divine  punishment, 
either  in  this  world  or  the  next.  Where  two  Chinamen 
gave,  in  general,  unmistakable  evidence  of  a  belief  in  the 
existence  of  the  Godhead,  and  that  God  was  the  avenger 
of  falsehood,  it  was  held**  that  it  was  not  erroneous  to  hold 
such  witnesses  competent  to  take  the  oath,  although  they 
evinced  in  some  particulars  crude,  and  perhaps  absurd,  ideas 
with  respect  to  their  belief  of  , the  source  of  the  Godhead. 
Section  7  of  the  Bill  of  Rights  embodied  in  the  state  consti- 
tution of  Kansas  provides  that  no  person  shall  be  incompe- 
tent to  testify  on  account  of  religious  belief ;  and  it  was 
consequently  held*^  that  it  was  immaterial  what  a  witness 
believed  or  did  not  believe  in  respect  to  the  existence  of 
God,  and  his  belief  or  disbelief  could  not  be  used  to  impair 
his  testimony.  In  a  New  York  case*®  it  was  held  that  a 
witness  cannot  be  questioned  as  to  his  belief  in  a  S-upreme 
Being,  who  would  punish  him  for  false  swearing,  for  the 
purpose  of  affecting  his  credibility,  under  constitutional 
provisions  that  no  person  shall  be  incompetent  to  be  a  wit- 
taking  an  oath,  in  lieu  thereof  make  &  N.  B.  Co.  v.  Mayes,  26  Ky.  Law 
solemn  .affirmation  to  .the  ,ti-uth' of  the  ,  Rep.  197,  80  S.  W.  ,  1096,  the  court 
facts  stated  by  him."  quoted   with   approval   the    following 

42  Note  to  Pumphi-ey  v.  State,  23  from  Bush  v.  Commonwealth,  80  Ky. 
L.  E.  A.,  N.  S.,  1023,  on  "Religious  ,  244 :  "We  think  that  this  provision 
Belief   as   Qualification   of  Witness."       of  the  constitution  not  only  permits 

43  Beeson  v.  MooTe,  1§2  Ala.  39l'i  persons  to  testify  without  regard  to 
31   Sbuth;  456.  religious  belief  or  disbelief,  but  that 

44  Birmingham  E.  Light  &  P.  Co.  it  was  intended  to  prevent  any  in- 
V.  Jung,  161  Ala.  461,  18  Ann.  Cas.  quiry  into  that  belief  for  the  purpose 
557,   49'  South.   434.  of  affecting  credibility." 

45  Dickinson  v.  Beal,  10  Kan.  App.  46  Brink  v.  Stratton,  176  N.  Y.  150, 
233,   62  Pae.   724.     So,   in  Louisville       63  L.  R.  A.  182,  68  N.  E.  148. 
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ness  on  account  of  his  religious  belief,  which  provisions 
also  abrogated  all  disqualification  from  civil  rights  on 
account  of  such  belief.  In  Florida  it  has  been  held  that 
the  common-law  rule  has  been  changed  by  the  constitution, 
and  that  neither  a  belief  in  a  Supreme  Being  nor  in  Divine 
punishment  is  requisite  to  the  competency  of  a  witness. 
And  it  was  held  that  a  boy  fourteen  years  of  age,  appar- 
ently not  possessed  of  a  high  order  of  intelligence,  was  not 
necessarily  incompetent  because  he  had  no  knowledge  of 
the  Bible  or  of  God,  or  of  any  punishment  for  telling  a  lie 
except  that  would  be  inflicted  by  the  person  with  whom  he 
lived.*^  Where  the  statute  provides,  as  the  only  qualifica- 
tion of  a  witness  in  a  criminal  trial,  that  "he  shall  be  a 
person  of  proper  understanding,"  it  was  held**  that  the 
competency  of  a  witness  in  such  a  trial  is  not  affected  by 
his  ignorance  of  or  contempt  for  the  Ninth  Commandment. 
A  Chinese,  having  been  sworn  on  the  Bible,  was  objected 
to,  and  being  examined  said  that  he  did  not  know  the  name 
of  the  book  upon  which  he  was  sworn ;  that  if  he  should  tell 
anything  that  was  not  true,  the  court  would  punish  him; 
and,  on  being  asked  if  anything  would  happen  to  him  after 
he  was  dead  if  he  did  not  tell  the  truth,  he  answered  that 
he  would  "go  down  there,"  making  an  emphatic  gesture 
downward  with  his  hand.  The  court  ruled  that  a  witness 
must  be  sworn  in  such  a  way  as  was  binding  upon  his 
conscience,  and  that  the  witness,  on  this  testimony  of  his, 
might  be  examined.** 

§  715  (733).  Oath  or  equivaJent  still  required.— It  will 
thus  be  seen  that  most  of  the  states  have  provided  that  no 
injustice  shall  be  caused  by  the  rejection  of  a  witness  on 

*1  Clinton  v.  State,  53  Fla.  98,  12  Tex.  App.  127.     An  Indian  was  asked 

Ann.  Cas.  150,  43  South.  312.  if   he   understood   the    nature    of    an 

48  State  V.  Williams,  111  La.  179,  oath;  his  only  answer  to  this  and 
35   South.  505.  similar    questions    was,    that    he    in- 

49  The  Merrimac,  1  Ben.  490,  Fed.  tended  to  tell  the  truth.  He  was  held 
Cas.  9474.  See,  also,  Green  v.  State,  incompetent :  Priest  v.  State,  10  Neb. 
71   Ga.   487;    WilHams   v.    State,    12  393,  6  N.  W.  468. 
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the  ground  of  the  want  or  idiosyncrasy  of  religious  belief. 
Ultimately  there  may  be  a  uniform  affirmation  that  the 
witness  will  speak  the  truth,  with  the  penalty  for  perjury 
if  he  breaks  his  solemn  undertaking  to  the  court.  The 
retention  of  the  introductory  solemnity  to  the  giving  of 
evidence  is  assuredly  a  wise  course,  and  though  this  is  not 
the  place  for  the  discussion  of  the  moral  effect  of  it  upon 
the  witness,  there  can  be  little  doubt,  apart  from  the  legal 
necessity,  that  the  preparation  of  the  witness  for  his  com- 
ing examination  leaves  on  his  mind,  in  a  great  many  cases, 
an  impression  which  renders  his  testimony  the  more  satis- 
factory. Although  in  many  jurisdictions  all  religious  tests 
are  dispensed  with,  it  is  the  uniform  policy  of  the  law  to 
require  either  the  administration  of  an  oath  to  the  witness 
or  that  some  affirmation  or  declaration  be  made  as  an 
equivalent.^"  If  the  oath  is  not  taken  or  the  affirmation 
made  until  part  of  the  testimony  is  given,  only  that  part 
of  the  evidence  which  follows  the  oath  or  affirmation  is 
competent.*'  It  is  the  common-law  rule,  and  one  which 
has  been  declared  in  the  statutes  of  some  of  the  states,  that 
the  court,  in  its  discretion,  may  inquire  of  any  witness 
what  are  the  ceremonies  observed  in  swearing  which  he 
deems  most  obligatory,  and  may  adopt  such  forms.®^     For 

50  Commonwealth  v.  Winnemore,  2  S.  E.  361,  it  is  held  that  knowledge 
Brewst.  (Pa.)  378;  Priest  v.  State,  is  necessarily  imputable  to  the  ae- 
10  Neb.  393,  6  N.  W.  468.  cused,  as  the  oath  is  administered  in 

51  Commonwealth  v.  Keck,  148  Pa.  open  court  when  he  of  necessity  is 
639,  24  Atl.  161.  In  Langford  v.  present.  Smith  v.  State,  81  Ga.  479, 
United  States,  4  Ind.  Ter.  567,  4  8  S.  E.  187,  is  directly  opposed  to 
Ann.  Cas.  1021,  76  S.  W.  Ill,  it  is  Layford  v.  United  States,  supra,  while 
held  that  the  defendant  in  a  criminal  Hawks  v.  Baker,  6  Me.  72,  19  Am. 
case  is  entitled  to  a  new  trial  if  a  Dec.  191,  supports  it.  We  think  that 
witness  who  gave  evidence  was  not  the  Georgia  decisions  are  the  sounder 
sworn  and  the  defendant  and  his  law:  See  note  to  Langford  v.  United 
counsel  had  no  knowledge  of  the  fact  States,  4  Ann.  Cas.  1023,  on  the  effect 
until  after  judgment.  In  the  note  upon  trial  and  verdict  of  failure  to 
hereinafter  referred  to  there  are  cases  swear  witness. 

collected  on   the  effect   of  the  aequi-  S2  Omychund  v.  Barker,  1  Atk.  21, 

escence    of    parties   after    knowledge.       26    Eng.    Reprint,    15,    Willes,    543; 
In  Rhodes  v.  State,  122  Ga.  568,  50      People  v.  Green,  99  Cal.  564,  34  Pac. 
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example:  "Jews  may  be  sworn  on  the  Pentateuch  with  cov- 
ered heads  ;^^  Mahometans,  upon  the  Koran  ;^*  Gentoos,  by 
touching  the  foot  of  a  Brahmin  (or  priest)  ;^®  Chinese,  by 
the  ceremony  of  killing  a  cock,  or  breaking  a  saucer,  the 
witness  declaring  that,  if  he  speaks  falsely,  his  soul  will 
be  similarly  dealt  with ;  ^^  a  Scotch  covenanter  and  a  mem- 
ber of  the  Scottish  Kirk,  by  holding  up  the  hand,  without 
kissing  the  book;*^  Quakers  and  others,  who  profess  to 
entertain  conscientious  scruples  against  taking  an  oath  in 
the  usual  form,  are  allowed  an  affirmation,  i.  e.,  a  solemn 
religious  asseveration  that  their  testimony  shall  be  true.^* 
A  willful  false  oath  under  such  circumstances  is  per- 
jury."'* And  in  those  states  where  the  alternative 
method  has  been  adopted,  it  is  invariably  provided  that  the 
same  penalty  attaches  for  false  testimony,  whether  given 
under  oath,  affirmation  or  declaration.  In  most  of  the 
statutes,  "oath"  includes  "affirmation."    Although,  how- 


231,  where  it  nas  held  not  to  be  a 
reversible  error  to  refuse  to  adminis- 
ter a  special  oath  to  a  Chinese  wit- 
ness. 

53  Omyehund  v.  Barker,  1  Atk.  21, 
26  Eng.  Beprint,  15,  Willes,  543. 
Christians  are  sworn  on  the  Bible: 
Eex  V.  Gilhara,  1  Esp.  285;  or  upon 
the  old  testament,  if  they  prefer: 
Edmonds  v.  Eowe,  Eyan  &  M.  77. 

04  Eex  V.  Morgan,  1  Leach  C.  G.  54. 

55  Omyehund  v.  Barker,  1  Atk.  21, 
26  Eng.  Beprint,  15,  Willes,  543. 

56  Eeg.  V.  Entrehman,  Car.  &  M. 
248. 

57  Eex  V.  Mildrone,  1  Leach  C.  0. 
412;  Walker's  Case,  1  Leach  G.  C. 
498;  Mee  v.  Eeid,  Peake,  33.  Or- 
dinarily American  witnesses  may  be 
sworn  in  the  same  way :  Gill  v.  Cald- 
well, 1  111.  53;  Doss  v.  Birks,  11 
Humph.  (Tenn.)  431.  But  it  is  dif- 
ferent, if  objection  be  made  at  the 
time:  McKinney  v.  People,  7  111.  540, 
43   .4m.  Dec.   65. 


58  Atkinson  v.  Everitt,  1  Gowp. 
382,  98  Eng.  Eeprint,  1142.  Under 
a  Massachusetts  statute,  the  privilege 
was  formerly  confined  to  Quakers 
alone:  United  States  v.  Coolidge,  2 
Gall.  (U.  S.)  364,  Fed.  Gas.  No. 
14,838.  But  this  privilege  extends 
only  to  those  who  have  conscientious 
scruples  against  an  oath:  William- 
son V.  Carroll,  1  Harr.  (N.  J.)  217. 
In  Commonwealth  v.  Buzzell,  16  Pick. 
(Mass.)  163.  Eoman  Catholics  were 
sworn   on   the   Holy   Evangelists. 

59  Eapalje,  Witnesses,  §235;  Sells 
v.  Hoare,  3  Brod.  &  B.  232,  7  Moore, 
232.  See  note,  92  Am.  Dec.  473.  See 
note  on  "Competency  of  Japanese  as 
Witness,"  to  Pumphrey  v.  State,  18 
Ann.  Cas.  981.  See,  also,  the  Cana- 
dian case,  Eeg.  v.  Pah-Mah-Gay,  20 
U.  C.  Q.  B.  195.  See  note  on  "Com- 
petency of  Chinaman  as  Witness,"  to 
Birmingham  By.  etc,  Co.  v.  Jung,  18 
Ann.  Cas.  563,  See,  also,  the  Cana- 
dian case,  Eex  v.  Ah  Wooey,  9  B.  C.  fi. 
369. 
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ever,  this  care  has  been  taken  to  render  the  testimony  oi 
witnesses  of  understanding  competent,  that  which  formerly 
was  opposed  to  the  admission  of  the  evidence  may  still,  in 
some  states,  be  used  to  attack  the  credibility  of  the  witness. 
Where  the  law,  in  some  jiirisdictions,  formerly  said  that 
the  testimony  of  one  who  did  not  believe  in  God  should 
not  be  admitted  at  all,  it  now  says  that  it  may  be  admitted, 
and  the  fact  and  reasons  for  the  unbelief  may  be  elicited  so 
that  the  jury  may  be  able  to  say  what  value  under  the 
■circumstances  should  be  attached  to  the  evidence  of  the 
witness.  This  reservation  is  specially  made  in  some  of  the 
state  statutes.***  We  have  already  dealt  with  the  impor- 
tant bearing  of  the  admissibility  of  such  testimony  with 
regard  to  dying  declarations.®'^  In  a  recent  Mississippi 
<!ase,*^  where  the  prisoner  had  been  convicted  of  murder, 
and  had  appealed  on  the  ground  that  the  trial  court  had 
excluded  testimony  of  the  atheism  of  the  decedent,  who 
had  made  a  dying  declaration  inculpatory  of  the  prisoner, 
the  court,  holding  it  reversible  error,  said:  '* Under  our 
law  it  is  a  prerequisite  of  the  right  to  testify  that  the  wit- 
ness shall  be  sworn  or  affirmed  to  speak  the  truth.  The 
object  of  the  oath  or  affirmation  which  the  law  requires 
of  a  witness  before  he  may  testify  is  to  obtain  a  hold  on 
his  conscience  by  thus  reminding  him  that  there  is  a  super- 
human power  to  whom  he  will  be  retributively  accountable 
for  any  false  statements.  The  oath  or  affirmation  pre- 
supposes a  belief  by  the  party  making  it  in  that  superior 
power  which  is  clung  to  by  all  Christian  people.  As 
affecting  the  credit  of  any  witness'  testimony,  it  niay  be 
shown  that  the  party  introduced  has  no  sense  of  the  bind- 
ing force  of  his  oath  or  affirmation,  because  he  does  not 
believe  in  a  Supreme  Being.  For  the  same  reason  such 
testimony  is  admissible  as  affecting  the  credit  to  be  given 

60  See,    for    example,    Iowa    Code  62  Gambrell  v.  State,  92  Miss.  728, 
1897,   §  4602.                                                   131  Am.  St.  Rep.  549,  16  Ann.  Cas. 

61  §  333,  ante.  Z'  "  ^-  ^-  ^■'  ^•^■'  ''^-  ^  ^outh. 

loo. 
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by  the  jury  to  a  dying  declaration.  It  is  true  that,  in 
order  to  render  admissible  a  dying  declaration,  it  need  not 
hare  the  sanction  of  an  oath.  Because  the  dying  declara- 
tion is  made  under  a  sense  of  impending  dissolution,  the 
law  considers  this  as  imposing  upon  the  conscience  of  the 
declarant  as  great  an  inducement  to  speak  the  truth  as 
could  be  imposed  by  any  form  adopted  by  the  law.  The 
dying  declaration  may  be  discredited  by  any  testimony 
which  would  be  permissible  to  discredit  the  testimony  of 
the  declarant,  were  he  in  court  testifying.  This  being  the 
case,  the  dying  declaration  may  be  discredited  by  showing 
that  the  declarant  was  a  nonbeliever;  and  such  testimony 
is  for  the  jury  to  pass  on,  and  to  say  to  what  extent  it  shall 
be  allowed  to  affect  the  value  of  the  dying  declaration  as 
evidence."  It  can  make  ng  difference  when  this  state  of 
mind  existed,  in  so  far  as  it  affects  the  admissibility  of 
such  evidence.  It  was  not  necessary,  in  order  to  render 
this  testimony  admissible,  that  it  should  show  that  the 
deceased  was  a  nonbeliever  at  or  near  the  time  he  made 
the  dying  declaration.  It  was  admissible  on  the  part  of 
the  defense  to  show  that  such  a  state  of  mind  existed  at 
any  time  during  the  life  of  deceased,  and  it  was  for  the 
jury  to  say,  under  the  facts,  whether  or  not  deceased  had 
reformed  or  been  converted  to  the  faith,  and  what  influence 
it  should  have.  It  can  in  no  way  affect  the  right  to  intro- 
duce the  testimony  by  showing  that  this  frame  of  mind 
existed  a  long  time  prior  to  the  date  the  dying  declaration 
was  made.  The  time  when  this  condition  of  mind  is  showu 
to  have  existed  is  a  matter  of  argument,  to  be  made  to  the 
jury,  as  showing  or  not  showing  that  it  existed  at  the  time 
the  dying  declaration  was  made,  and  hence  as  to  its  weight ; 
or  it  was  open  to  the  state  to  rebut  this  proof  of  nonbelief 
by  other  proof  that  the  condition  of  the  mind  of  the 
deceased   had   changed.*^     In    other    states,  notably  New 

63  Gambrell  v.  State,  supra.  See  484,  91  N.  W.  768;  Hunscom  v.  Huns- 
also,  People  v.  Chin  Mook  Sow.  51  com,  15  Mass.  184;  State  v.  Zorn,  202 
Cal.   597;    State  v.  King,   117  Iowa,      Mo.    12,    100    8.   W.    591;    Common- 
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York,  Virgi:pia  and  Kentucky,  it  is  not  permissible  to 
interrogate  a  witness  as  to  his  belief  in  punisliment  by  God 
for  perjury,  for  the  purpose  of  affecting  his  credibility. 
In  New  York  the  proposition  has  received  careful  consid- 
eration, and  the  leading  case**  contains,  in  the  opinion  of 
CuUen,  J.,  a  valuable  discussion,  well  illustrated  by  his- 
torical reference.  He  points  out  that  the  older  decisions 
failed  to  appreciate  that  when  the  constitution  abrogated 
all  disqualifications  from  office  or  civil  rights,  the  con- 
sideration of  a  witness '  religious  belief  on  the  question  of 
his  credibility  necessarily  fell  at  the  same  time.  On  the 
trial  of  a  cause,  as  is  pointed  out  by  the  supreme  court  of 
Virginia,  the  judge  may  be  a  skeptic  or  an  infidel  and  the 
juror  an  agnostic  or  an  atheist;  neither  can  be  excluded 
for  that  reason  from  sitting  in  judgment.  "Is  it  possi- 
ble," he  asks,  "that  we  would  uphold  the  submission  to  a 
jury  of  a  witness'  belief  in  Christianity  as  impairing  his 
credibility?""^     The  learned  judge    is    at  pains  to  show 

wealth  T.  Winnemore,  2  Brewst.  (Pa.)  the  sentiments   of    citizens  who    say 

404;  State  v.  Hood,  63  W.  Va.  182,  129  with  Pope: 

Am.  St.  Rep.  964,  15  L.  E.  A.,  N.  S.,  ,j,„^    ^^^^^    ^^    ^^.^^^    j^^ 

448,   59   S.   E.   971.  ^^^j„,^  ^  ^ 

64  Brink  v.  Stratton,  176  N.  Y.  150,  ^ 

63  L.  E.  A.  182,  68  N.  E.  148.     This  ^^   ^^"^  *  ^'  ""^""^  whose  life  is  in 

the    riffht ' " 
case  is  equally  important  for  its  prac-  °     ' 

tieal  overruling  of  Stanbro  v.  Hop-  To  which  CuUen,  J.,  in  Brink  v. 
■tins,  28  Barb.  (N.  Y.)  265,  and  Stratton,  supra,  replies :  "That  which 
People  V.  Most,  128  N.  Y.  108,  26  the  learned  judge  considered  a  safe- 
Am.  St.  Eep.  458,  27  N.  E.  970,  on  guard  against  the  abuse  of.  the  prac- 
this  point.  '  tiee,  to  me  constitutes  its  danger. 
SB  In  Stanbro  v.  Hopkins,  supra,  it  Boubtless,  no  wise  advocate  will 
is  said :  "I  have  no  fears  that  this  interrogate  a  witness  as  to  his  religi- 
rule  will  encourage  parties  to  scandal-  ous  faith  unless  it  is  obnoxious  and 
ize  truly  religious  witnesses  by  im-  unpopular  in  the  community.  But 
putations  that  they  profess  the  worst  that  is  the  very  case  in  which  the  ex- 
ereeds.  For  so  long  as  no  religious  posure  of  a  witness'  religious  belief 
test  shall  be  required  for  judges  and  would  probably  lead  to  injustice, 
jurors,  parties  will  be  loath  to  cross-  ....  It  is  also  true,  as  said  by 
examine  witnesses  as  to  their  opinions  Bacon,  that  a  religion  of  negation 
on  matters  of  religious  belief  unless  only  is  not  apt  to  draw  to  itself 
they  are  well  assured  the  opinions  of  many  or  enthusiastic  adherents  anil 
the   witnesses   are   very  obnoxious   to  it  may  be  added  that  for  ttis  reason 
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that  he  does  not  intend  to  convey  that  no  examination  into 
a  witness'  religion  can  at  any  time  be  had.  The  religions 
creed  of  a  person  may  not  deal  exclusively  with  his  rela- 
tions to  his  Creator,  but  may  enjoin  acts  forbidden  by  law 
or  forbid  compliance  with  the  law.  The  weight  of  author- 
ity seems  to  be  that  the  thugs  in  India  committed  their 
crimes  under  the  direct  sanction,  if  not  command,  of  their 
religion.  Of  course,  a  witness  may  be  interrogated  as  to 
whether  he  thinks  it  wrong  to  give  false  testimony,  whether 
his  religion  requires  him  to  commit  a  crime.  These  in- 
quiries relate  to  temporal  matters,  not  to  spiritual  or 
theological  ones.  So,  also,  a  witness  may  be  asked  whether 
he-  is  a  member  of  the  same  church  as  that  of  one  of  the 
parties.  This  also  involves  no  direct  inquiry  into  his 
religious  belief,  but  only  as  to  his  associations.  Experi- 
ence teaches  us  that  we  may  be  biased  in  favor  of  our 
associates,  whether  in  a  church,  in  a  club  or  in  a  business 
institution.®*  In  Virginia  and  Kentucky,  under  constitu- 
tional provisions  not  as  explicit  as  those  of  New  York,  but 
enacting  liberty  and  equality  of  religious  belief,  it  has  been 

it  is  not    likely  to    excite    the  most  subject  of  his  belief  for  the  purpose 

violent  antipathies.    But  the  principle  of    exciting   prejudice   against   him." 

involved   here  is  in  itself  important,  See,   also,  Gibson  v.   Am.   Mut.  Life 

and  the  rule  declared  by  the  court,  in  Ins.  Co.,  37  N.  T.  580,  which  is  cited 

™y  judgment,  wrong.    Unfortunately,  in  Brink  v.  Stratton,  supra.     It  was 

religious      animosities       are       easily  there  said  by  Judge  Hunt :  "In  what 

aroused,    and    we     should     not     give  way  and  how  far  do  these  statements 

sanction  to  a  principle  that  may  here-  of   belief   operate   upon   the    conduct 

after  work  great  injustice."  of  pan?     Is  it  certain  that  he  who 

66  In  illustration,  the  learned^judge  believes  in  the  eternal  punishment  of 

pointed  out    that    possibly  the    most  the  impenitent,  in  a  future  world,  is  n 

"obnoxious"  religious  faith  to-day  is  better  observer    of    the    laws  of  his 

that  of  the  Mormons.     In  a  prosecu-  country,   and   more   free   from  actual 

tion    for   polygamy   a   witness   might  crime,  than  he  who   denies  that  doc- 

properly  be  asked  whether  he  was  a  trine?     Or  is  it.  certain  that  he  who 

Mormon,  and  w)iether  his  religion  did  believes  in  the  final  salvation  of  all 

not  enjoin  or,  at  least,  approve  that  men   would   refrain   from   an   offense 

practice.     "But  when  a  Mormon  sues  which  he  would  have  committed  h?id 

on  a  bill  for  groceries,  in  my  judg-  he  believed  that  there  was  no  future 

ment  it  is  neither  constitutional  nor  .state?     No  man  can  answer  with  cer- 

reasonable  to  interrogate  him  on  the  tainty.'* 
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held  that  a  witness  cannot  be  interrogated  as  to  his  belief 
in  the  existence  of  a  Deity  or  a  future  state  for  the  purpose 
of  affecting  his  credibility.*^ 

§  716  (734),  Infamy  as  a  ground  of  incompetency.— 
In  speaking  of  infamy  as  a  ground  of  disqualification  as 
a  witness,  the  word  "infamy"  is  used  in  the  sense  of  the 
legal  status  of  a  person  convicted  of  an  infamous  crime. 
Among  the  persons  who,  by  the  common  law,  were  deemed 
insensible  to  the  obligation  of  an  oath  and  incompetent  to 
testify  were  those  who  had  been  convicted  of  infamous 
crimes.®*  Although  the  principal  ground  for  the  exclusion 
of  witnesses  of  this  character  was  that  they  were  deemed 
not  worthy  of  credit  in  the  administration  of  justice,  an- 
other reason  sometimes  adduced  was  that  it  was  a  proper 
incident  to  punishment  for  infamous  crimes.*'  The  dis- 
qualification did  not  arise,  however,  unless  the  w:itness  had 
been  actually  convicted  and  adjudged  guilty  of  a  crime.'^" 


07  Perry  v.  Commonwealth,  3  Gratt. 
(Va.)  632;  Bush  7.  Commonwealth, 
80  Ky.  244. 

68  Werner  v.  State,  44  Ark.  122; 
Glenn  t.  Clove,  42  Ind.  62 ;  Common- 
wealth V.  Knapp,  9  Pick.  496,  20  Am. 
Dec.  491;  Commonwealth  v.  Gorham, 
99  Mass.  420 ;  Dickinson  v.  Dustin,  21 
Mich.  561;  Ex  parte  Marmaduke,  91 
Mo.  228,  60  Am.  St.  Eep.  250,  4  S.  W. 
91;  State  v.  Grant,  79  Mo.  113,  49 
Am.  Eep.  218;  Batson  v.  State,,  36 
Tex.  Cr.  606,  38  8.  W.  48;  Quillin  v. 
Commonwealth,  105  Va.  874;  8  Ann. 
Cas.  818,  54  S.  E.  333.  On  this  gen- 
eral subject,  see  notes  to  Allen  v. 
State,  73  Airi.  Defc.  775,  and  National 
Trust  Co.  V.  Gleason,,  33  Am.  Rep. 
639.  An  infamous'  crimg  was  re- 
garded as  eomprehendiHg  ti"eaaon, 
felony,  and  the  crimen  foW:' Sylvester 
V.  State,  71  Ala.  17.  In  order  to  fall 
in  with  this  designation,  a  crime  must 
be  of  such  a  character  that  it  not  only 
carries  with  it  the  element  of  false- 


hood, but  it  must  be  of  such  a  nature 
as  tends  to  obstruct  the  administra- 
tion of  public  justice.  It  has  been 
held  to  include  forgery,  perjury  and 
subornation  of  perjury:  See  Bouvier. 
Embezzlement  does  not  come  within 
these  classes:'  United  States  v.  Sims, 
161  Fed.  1008. 

«9  Best,  Ev.,  10th  ed.,  §  141.  But 
see  Chase  v.  Blodgett,  10  N.  H.  22. 

70  Bex  V.  Inhabitants  of  Castell 
Careinion,  8  East,  77,  103  Eng.  Re- 
print, 278;  Skinner  V.  Perot,  1  Ashm. 
(Pa.)  57;  People  v.  Whipple,  9  Cow. 
(N.  Y.)  707;  Blaufus  v.  People,  69 
N.  Y.  107,  25  Am.  Rep.  148;  Jackson 
V.  Osborn,  2  Wekd.  (N.  Y.)  555,  20 
Am.  Dee.  649;  Cushman  v.  Loker,  2 
Mass.  106;  Lipe  v.  Eisenlerd,  32  N. 
Y.  229,  237;  Jones  v.  State,  32  Tex. 
Cr.  Rep.  13S,i-22  8.  W.  404;  Ville  de 
Varsovie,'  2  Dods.  186;  State  v.  Valen- 
tine, 7  Ired;  ('N..  C.)  225;  State  v. 
Peterson,  35  8;  C-  279,  14  S.  E.  617 , 
rule  modified  by<  statute. 
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The  witness  was  not  incompetent,  within  the  meaning  of 
the  rule  just  stated,  although  he  had  confessed  his  crime  or 
although  he  had  gained  the  reputation  of  being  immoral 
and  unworthy  of  credit,''^  or  although  a  verdict  had  been 
rendered  finding  him  guilty  of  a  crime,  which  was  not  fol- 
lowed by  judgment,  as  in  such  case  a  motion  in  arrest  of 
judgment  or  one  setting  aside  the  verdict  might  be 
granted. ^2  The  theory  of  the  common  law  was  to  admit 
to  the  witness-stand  only  those  presumably  honest,  appre- 
ciating the  sanctity  of  an  oath,  unaffected  as  a  party  by 
the  result,  and  free  from  any  temptations  of  interest.  The 
courts  were  afraid  to  trust  the  intelligence  of  jurors.  But 
the  last  fifty  years  have  wrought  a  great  change  in  these 
respects,  and  to-day  the  tendency  is  to  enlarge  the  domain 
of  competency  and  to  submit  to  the  jury  for  their  considera- 
tion as  to  the  credibility  of  the  witness  those  matters  which 
heretofore  were  ruled  sufficient  to  justify  his  exclusion.''* 


Tl  State  V.  Randolph,  24  Conn.  363 ; 
Craft  V.  State,  3  Kan.  450;  Stone  v. 
State,  118  Ga.  705,  98  Am.  St.  Bep. 
145,  45  8.  E.  630;  Smithwick  v. 
Evans,  24  Ga.  461;  Conner  v.  Pozo, 
114  La.  562,  38  South.  454;  Moiilton 
V.  Moulton,  13  Me.  110;  Fay  v.  Har- 
lan, 128  Mass.-  244,  35  Am.  Rep.  372 ; 
Commonwealth  v.  Gorham,  99  Mass. 
420;  State  v.  Cadwell,  16  Mont.  119, 
40  Pae.  176;  People  v.  O'Neil,  109 
N.  Y.  251,  16  N.  E.-  68;  Brown  v. 
State,  18  Ohio  St.  496;  Ville  de  Var- 
Bovie,  2  Doda.  174. 

T2  Fay  V.  Harlan,  128  Mass.  244, 
35  Am.  Rep.  372;  Yates  v.  State,  43 
Fla.  177,  29  South.  965;  Flournoy  v. 
State  (Tex.),  59  ^.  W.  902.  See 
Cases  cited  in  notes  70  and  71,  supra. 
In  California  prisoners  awaiting  trial, 
and  others  not  rendered  infamous  by 
conviction  of  felony,  are  competent 
witnesses:  People  v.  Willard,  92  Cal. 
482,  28  Pac.  585;  but  the  deposition 
of  a  witness,  taken  after  indictment 
for  forgery  but  before  trial  therefor. 


he  having  been  subsequently  convicted 
thereof,  has  been  held  incompetent  by 
reason  of  the  infamy  of  the  deponent : 
Webster  v.  Mann,  56  Tex.  119,  42 
Am.  Rep.  688.  See,  also,  State  v. 
Landrum,  127  Mo.  App.  653,  106  S. 
W.  1111,  holding  that  a  general  en- 
abling statute  does  not  render  com- 
petent one  convicted  under  a  statute 
which  specially  provided  that  those 
convicted  thereunder  should  be  incom- 
petent: See,  also,  Owen  v.  State,  86 
Ark.  317,  111  S.  W.  466;  Deckard  v. 
State,  57  Tex.  Cr.  359,  123  S.  W.  417; 
Thornton  v.  State,  25  Ga.  301;  Blau- 
fus  V.  People,  69  N.  Y.  107,  25  Am. 
Rep.  148;  Brown  v.  Commonwealth, 
86  Va.  935,  11  S.  E.  799. 

73  Benson  v.  United  States,  146  U. 
S.  325,  36  L.  Ed.  991,  13  Sup.  Ct. 
Rep.  60.  Whether  a  convict  shall  be 
permitted  to  testify  is  not  governed 
by  a  regard  to  his  rights  or  to  his 
protection,  but  by  the  consideration 
whether  the  law  deems  his  testimony 
worthy  of  credit  upon  the  trial  of  the 
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This  disqualification  lias  been  very  generally  modified  or 
removed  by  statutes.  In  most  states  the  disability  is 
abolished ;  in  a  few  it  is  retained  as  to  witnesses  convicted 
of  perjury  or  subornation  of  perjury;  in  a  few  it  is  abol- 
ished for  civil  cases,  and  in  a  few  others  for  criminal 
cases/*  The  subject  was  involved  in  much  obscurity,  but 
it  is  sufficient  to  add  that  the  cases  cited  below  illustrate 
some  of  the  offenses,  convictioii  of  which  rendered  'the 
defendant  infamous  under   the    old  rule."^^     The  question 


rights  of  others:  Ex  parte  Wilson, 
114  IT.  S.  417,  29  L.  Ed.  89,  5  Sup. 
Ct.  Eep.   935. 

T4  The  following  are  typical  of  the 
statutes  affecting  the  common-law 
rule.  In  Alabama,  the  Code  of  1907, 
section  4008,  provides  that  "No  ob- 
jection must  be  allowed  to  the  com- 
petency of  a  witness  because  of  his 
convietioi^  for  any  crime,  except  per- 
jury or  subornation  of  perjury;  but 
if  he  has  been  convicted  of  a  crime, 
involving  moral  turpitude,  the  objec- 
tion goes  to  his  credibility":  See, 
also,  Wynne  v.  State,  15.5  Ala.  99,  46 
South.  459.  In  California,  the  Code 
of  Civil  Procedure,  section  1879, 
provides  that  "All  persons,  without 
exception,  otherwise  than  is  specified 
in-  the  next  two  sections,  who,  having 
organs  of  sense,  can  perceive,  and, 
perceiving,  can  make  known  their 
perceptions  to  others,  mg,y  be  wit- 
nesses. Therefore,  neither  parties  nor 
other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding 
are  excluded;  nor  those  who  have 
been  convicted  of  crime;  nor  persons 
on  account  of  their  opinions  on  mat- 
ters of  religious  belief;  although,  in 
every  case  the  credibility  of  the  wit- 
ness may  be  drawn  in  question,  as 
provided  in  section  eighteen  hundred 
and  forty-seven.''  (The  sections  re- 
ferred to  in  the  section  cited  are  the 
usual  exceptions  for  children,  im- 
Evidenoe  IV — 22 


beeiles  and  those  having  confidential 
relation,  etc.)  In  New  York,  the 
Code  of  Civil  Procedure,  section  832, 
provides  that  "A  person,  who  has 
been  convicted  of  a  crime  or  .mis- 
demeanor is,  notwithstanding,  a 
eoinpetent  witness  in  a  civil  or.  crim- 
inal action  or  special  proceeding; 
but  the  conviction  may  be  proved  for 
the  purpose  of  affecting  the  weight 
of  his  testimony,  either  by 'the  record, 
or  by  his  cross-examination,  upon 
which  he  must  answer  any  question, 
relevant  to  that  inquiry;  and  .the 
party  cross-examining  him  is  not  Con- 
cluded, by  his  answer  to  such  a  ques- 
tion": People  V.  McGloin,  91  N.  Y. 
241.  See,  also,  Dotterer  v.  State,  172 
Ind.  357,  88  N.  E.  689;  Woodman  v. 
Churchill,  51  Me.  112;  Newhall  v. 
Jenkins,  2  Gray  (Mass.),,  562;  Keith- 
ler  v.  State,  10  Smedes  &  jtf.  (Miss.) 
192;  Trafton  v.  Osgoody  74  N.  H.  98, 
65  Atl.  397;  Wells  v.  Territory,  15 
Okl.  195,  81  Pae.  425 ;  Sutton  v.  Fox, 
55  Wis.  531,  42  Am.  Eep.  744,  13  N. 
W.  477. 

75  Forgery:  K.  v.  Doris,  5  Mod 
74;  burglary:  People  v.  Park,  41  N. 
Y.  21;  Taylor  v.  State,  62  Ala.  164; 
perjury  and  subornation  of  perjury: 
Co.  Litt.  6b;  grand  and  petit  lar- 
ceny: Taylor  v.  State,  62  Ala.  164; 
Sylvester  v.  State,  71  Ala.  17;  State 
V.  Gardner,  1  Boot  (Conn.),  485; 
Commonwealth     v.     Keith,     8     Met. 
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has  arisen  whether  a  previous  oonviction  for  perjury 
would  render  the  witness  incompetent,  on  his  subsequent 
trial  for  a  crime  at  which  he  desired  to  testify.  In  Ken- 
tucky it  has  been  held  that  he  is  so  debarred.  The  code 
there  provides  for  the  disqualification  for  perjury  and  also 
for  the  competency  of  prisoners  on  their  trial.^®  This 
decision  does  not  appear  to  be  warranted  by  the  construc- 
tion put  upon  the  codes,  nor  was  any  attention  given  to  the 
fact  that  the  prisoner  was  prejudiced  to  the  extent  of  his 
previous  conviction  being  made  known  to  the  jury.  It 
seems  to  us  that  the  proper  course  was  to  have  admitted 
the  evidence  and  let  the  jury  weigh  it  in  the  scale  of  his 
credibility.  In  Virginia  it  has  been  held  that  a  person  is 
not  disqualified  as  a  witness  in  a  state  court  by  reason  of 
having  been  convicted  of  perjury  in  a  federal  court  sitting 
in  that  state.''^ 

§717(735).  Same— Effect  of  crime  committed  in 
foreign  country  or  sister  state. — The  disqualification  of  a 
witness  upon  conviction  of  an  infamous  offense  is  by  the 
weight  of  authority  local.  "Whether  judgment  of  an  in- 
famous crime,  passed  by  a  foreign  tribunal,  ought  to  be  al- 

(Mass.)   531;  Pendock  v.  Maekinder,  spiracy  to  defraud  creditors:   United 

Willes,   665;    James    v.    Bostwick,   1  States  v.  Porter,  2   Cranch  C.  C.  60, 

Wright   (Ohio),  142   (but  see  Free  v.  Fed.  Gas.  No.  16,072;   barratry:  Rex 

State,   1   MeMuU.    (S.   C.)    494.     The  v.  Ford,    2    Salk.    690;    and  assault, 

New    York*  courts,    under  a    statute,  when  the   punishment  was  of  an  in- 

hold    petit   larceny   not   an   infamous  famous     nature ;     United     States    v. 

crime:  Shay  v.  People,  22  N.  Y.  316;  Brockius,  3  Wash.    (U.  S.)    99,  Fed. 

Carpenter   v.   Nixon,  5  Hill   (N.  Y.),  Gas.  No.  14,652.     See  the  late  cases: 

'260)  ;   suppression    of    testimony    by  Price  v.  State  (Okl.),  131  Pao.  1102 

bribery  or  conspiracy  to  procure  the  (any  offense  except  perjury)  ;   Gaste-, 

absence  of  a  witness,  or  a  conspiracy  nara   v.   State    (Tex.   Cr.   App.),   156 

to    accuse    one    of    crime:     Clancey's  S.  W.  1180  (accomplice  convicted,  in- 

Case,  Fortes,  208;  Bushell  v.  Barrett,  competent). 

Ryan  &   M.     434;     Rex    v.  .  Priddle,  _.  „.   .  n       -  ii.i      10.1 

T       r.    n    n    AAo     n       ii,  tt  T6Hinton    V.    Commonwealth,    134 

Leach   C.   C.  442;    Crowther  v.   Hop-  „      t.,,    ■,„■,   a    th    ^o, 

J    o  Qi    1     oi     T7-11     J    -17  •  Ky-  511»  121  S.  W.  434. 

wood,  2  Stark.  21;  ViUe  de  Varsovie, 

2  Dods.  191;  receiving  stolen  goods:  "  Samuels    v.    Commonwealth,    110 

Commonwealth     v.     Rogers,     7    Met.      "Va.  901,  19  Ann,  Cas.  380,  and  note, 

(Mass.)   500,,  41  Am.  Deo.  458;  con-      66  S.  E.  222. 
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lowed  to  aflPect  the  competency  of  the  party  as  a  witness 
in  the  courts  of  this  country  is  a  question  upon  which  jurists 
are  not  entirely  agreed.  But  the  weight  of  modern  opinion 
seems  to  be  that  personal  disqualifications,  not  arising  from 
the  law  of  nature,  but  from  the  positive  law  of  the  country, 
and  especially  such  as  are  of  a  penal  nature,  are  strictly 
territorial,  and  cannot  be  enforced  in  any  country  other 
ihan  that  in  which  they  originated.  Accordingly,  it  has 
been  held,  upon  great  consideration,  that  a  conviction  and 
sentence  for  a  felony  in  one  of  the  United  States  did  not 
render  the  party  incompetent  as  a  witness  in  the  courts  of 
another  state  though  it  might  be  shown  in  diminution  of  the 
credit  due  to  his  testimony."  This  disqualification  is  not 
founded  on  natural  law,  and  being  penal  in  its  character,  is 
strictly  construed.  At  common  law,  and  on  general  princi- 
ples of  jurisprudence,  when  not  controlled  by  express  stat- 
ute giving  effect  within  the  state  which  enacts  it  to  a 
conviction  and  sentence  in  another  state,  such  conviction 
and  sentence  can  have  no  effect,  by  way  of  penalty,  or  of 
personal  disability  or  disqualification,  beyond  the  limits  of 
the  state  in  which  the  judgment  is  rendered.^^    As  with 

T8  Greenl.  Ev.,  §  376;    Story,  Con-  XT.  S.  263,  36  L.  Ed.  429,  12  Sup.  Ct. 

fliet  of  Laws,   §§   92,   104;    Common-  Rep.    617;    Sims   v.    Sims,    75    N.    Y. 

wealth  V.  Green,  17  Mass.  515,  where-  466;   National  Trust  Co.  v.  Gleason, 

in  Parker,  C.  J.,  deals  with  the  sub-  77  N.  Y.  400,  410,  33  Am.  Eep.  632; 

jeet  at  great  length.     In   the  course  Campbell  v.  State,  23  Ala.  44;  Chase 

of  an  elaborate  opinion  he  said:   "If  v.  Blodgett,  10  N.  H.  22;  Uhl  v.  Com- 

it  be  said  that  it  will  be  dangerous  to  monwealth,  6  Gratt.   (Va.)   706.     But 

the  lives  and  reputation   of  the  eiti-  see  State  v.  Foley,  15  Nev.  64,  37  Am. 

zens   that  foreigners,  who  have  been  Rep.  458;  State  v.  Candler,  3  Hawks 

rendered  infamous  abroad,  should  be  (N.  C),  393.     See  note  to  National 

admitted  to  testify  against  them,  the  Trust  Co.  v.  Gleason,  77  N.  Y.  400   33 

answer  is  that  their  former  condition  Am.  Eep.  639.     See  notes  on  the  sub- 

and  character  may  be  made  kno^vn  to  jeet  to  paritee  v.  Bond,  5  Ann.  Cas. 

the  jury  to  enable  them  to  judge  of  917,  and   Samuels  v.   Commonwealth, 

their   credibility,     and    this    without  19   Ann.     Cas.     381.       The    minoritv 

depriving  them  of  any  valuable  per-  opinions    are    headed    by    the    well- 

sonal  right  by  reason  of  their  eonvic-  known   New   Hampshire   case    (Chase 

tion     abroad":     See,    also.    State    v.  v.  BlodgettJ   10    N.    H.    22)     where 

Lancl.-um,  127  Mo.  App.  653,  106  S.  Parker,    C.  'J.,    after    discussing    the 

W.  1111;  Logan  t.  United  States,  144  opinion  of  Parker,  C.  J.,  of  Massa- 
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regard  to  a  sister  state,  so  the  judgment  of  a  foreign  court 
may  be  given  its  due  weight,  if  properly  proved,  to  affect 
the  credibility  of  the  witness ;  ''^  and,  for  this  purpose,  the 
proof  is  not  confined  to  conviction  of  infamous  crimes.  It 
may  be  shown  that  the  witness  has  been  adjudged  guilty  of 
minor  offenses.^" 


§  718  (736) .    Disability— How  proved— How  removed.— 

At  the  common  law,  it  is  very  clear  that  the  conviction  of  an 
infamous  crime,  and  judgment  pursuant  to  it,  destroys  the 
competency  of  the  party  as  a  witness.  But  it  is  equally 
clear  that  whenever  that  objection  is  made  to  a  witness,  it 
must  be  supported  by  the  record  of  the  conviction  and  judg- 
ment, or  a  duly  authenticated  copy.®*     These  must  be  pro- 

Copeley,  67  Pa.  386,  5  Am.  Eep.  441 ; 
maintaining  a  house  of  ill-fame:  Deer 
T.  State,  14  Mo.  348;  malicious  ob- 
struction of  the  operation  of  cars  on 
a  railroad:  Commonwealth  v.  Dame, 
8  Gush.  (Mass.)  384;  obtaining  goods 
by  false  pretenses;  Utley  v.  Merrick, 
11  Met.  (Mass.)  302;  petit  larceny: 
Carpenter  v.  Nixon,  5  Hill  (N.  Y.), 
260;  Shay  v.  People,  22  N.  Y.  317; 
Pruit  V.  Miller,  3  Ind.  16;  Welsh  v. 
State,  3  Tex.  App.  114  (the  following 
cases  are  opposed  to  this  rule:  Lyford 
V.  Parrar,  31  N.  H.  314;  Sylvester 
V.  State,  71  Ala.  17;  State  v.  Gard- 
ner, 1  Boot  (Conn.),  485;  Common- 
wealth V.  Keith,  8  Met.  (Mass.) 
531);  unlawfully  cutting  timber: 
Holler  V.  Pfirth,  2  Penne.  (N.J.)  723; 
violating  city  ordinance :  Cheatham  v. 
State,  59  Ala.  40.  Many  other  cases 
might  be  cited,  but  these  serve  to 
illustrate  the  rule.  See  §  838  et  seq., 
post. 

81  Baker  v.  Trotter,  73  Ala.  277; 
Vance  v.  State,  70  Ark.  272,  68  S.  W. 
37;  Hall  v.  Brown,  30  Conn.  551; 
Johnson  v.  State,  48  Ga.  116;  Kirby 
V.  People,  123  m.  436,  15  N.  E.  33; 


chusetts,  said:  "The  witness  is  ex- 
cluded, not  to  punish  him  for  the 
crime  he  has  committed  but  because, 
by  the  commission  of  it,  he  has  shown 
himself  a  person  unfit  to  be  trusted 
to  give  testimony  affecting  the  rights 
of  others,  aijd  the  exclusion,  it  seems 
to  us,  is  no  more  to  be  regarded  as  a 
punishment  of  the  individual,  than 
the  exclusion  of  a  person  on  account 
of  his  disbelief  in  the  existence  of  a 
Supreme  Being  is  to  be  regarded  as  a 
punishment  of  his  atheism.''  The 
New  Hampshire  deeijiion  is  supported 
by  State  v.  Candler,  3  Hawkes  (N. 
C),  393,  and  State  v.  Foley,  15  Nev. 
64,  37  Am.  Rep.  458  (but  see  now 
Nev.  Rev.  Laws  1912,  §5420).  See 
note  to  National  Trust  Co.  v.  Gleason, 
77  N.  Y.  400,  33  Am.  Rep.  639.      ' 

T9  Commonwealth  v.  Knapp,  9  Pick. 
(Mass.)  496,  20  Am.  Dec.  491,  and 
cases  last  cited. 

80  For  example,  adultery:  Little  v. 
Gibson,  39  N.  H.  505;  conspiracy  to 
defraud  creditors:  Bickel  v.  Fasig, 
83  Pa.  463;  dealing  faro:  Holloway 
V.  Commonwealth,  11  Bush  .(Ky.), 
344;     embezzlement:     Schuylkill     v. 
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duced  and  offered  when  the  witness  is  about  to  be  sworn, 
at  farthest,  in  the  course  of  the  trial.  If  that  opportunity- 
is  omitted,  it  is  no  legal  cause  for  setting  aside  a  verdict 
that  such  witness  has  testified  in  the  cause.  AH  the  books 
which  treat  of  this  subject  are  positive  and  express  in  the 
declaration  that  the  party  objecting  must  be  prepared  with 
the  record;  and  as  some  of  them  express  it,  come  with  it 
in  his  hand ;  or  he  shall  not  be  heard  against  the  competency 
of  the  witness.  This  rule  is  strict,  and  it  ought  to  be  so; 
for  if  anything  short  of  a  record  should  be  admitted  to  im- 
peach the  competency  of  a  witness,  it  would  be  easy  for 
parties  accused  to  protect  themselves  from  punishment; 
and  it  would  be,  in  most  cases,  impossible  for  the  witness 
attacked,  without  previous  notice,  to  defend  his  reputa- 
tion.*^ The  trial  cannot  be  impeached  because  a  witness, 
against  whom  there  was  no  legal  objection  at  the  time,  is 
afterward  discovered  to  have  been  liable  to  an  exception, 
which,  if  known,  would  have  excluded  his  testimony.*?    The 


Bartholomew  v.  People,  104  111.  601, 
44  Am.  Eep.  97;  Parley  v.  State,  57 
Ind.  331;  Leftridge  v.  United  States, 
6  Ind.  Ter.  305,  97  S.  W.  1018;  State 
V.  Darmery,  48  Me.  327;  Clarke  v. 
Hall,  2  Har.  &  MeH.  (Md.)  378; 
R.  V.  Inhabitants,  8  East,  76;  Com- 
monwealth V.  Sullivan,  161  Mass.  59, 
36  N.  E.  583;  Commonwealth  v. 
Gallagher,  126  Mass.  54;  Dickinson 
T.  Dustin,  21  Mich.  561 ;  Olden  v. 
Hendrick,  100  Mo.  533,  13  S.  W.  821; 
Newcomb  v.  Griswold,  24  N.  Y.  298; 
People  V.  Herrick,  13  Johns.  82,  7 
Am.  Dec.  364;  Moore  v.  State,  96 
Tenn.  209,  33  S.  W.  1046;  State  v. 
Payne,  6  Wash.  563,  34  Pao.  317; 
Ingalls  V.  State,  48  Wis.  647,  4  N.  W. 
785;  Bise  v.  United  States,  144  Fed. 
374,  7  Ann.  Cas.  165,  74  C.  C.  A.  1. 

82  Commonwealth  v.  Green,  17 
Mass.  515.  Parker,  C.  J.,  in  this  case 
further  said:  "Not  only  must  infamy 
be  proved  by  record,  but  the  objec- 
tion shall  not  be  heard  without  a  rec- 


ord. For,  otherwise,  the  witness 
might  be  disqualified  without  cause; 
and  no  man  ought  to  be  allowed  to 
charge  another  with  au'  infamous 
crime,  and  thereby  deprive  him  of  his 
standing  in  court  as  a  witness,  with- 
out being  ready  to  support  the  charge 
by  evidence  which  cannot  be  im- 
pugned. If  the  suspected  witness 
may  himself  be  inquired  of,  whether 
he  has  been  convicted,  or,'  if  other 
evidence  than  the  record  may  be 
given,  it  is  only  to  affect  his  credibil- 
ity; and  he  may  contradict  the  evi- 
dence by  testimony  in  favor  of  his 
character." 

83  If  this  were  not  so,  parties 
knowing  the  facts  which  constitute 
objections  would  conceal  them  until 
the  trial  was  over,  for  the  very  pur- 
pose of  having  two  chances  of  suc- 
cess; and  it  would  seldomi  be  known 
that  they  had  concealed  their  "knowl- 
edge: Commonwealth  v.  Green,  supra. 
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statements  or  admissions  of  a  witness  cannot  be  used  to 
prove  a  record.  If  the  witness  were  to  be  required  to 
answer  questions  on  voir  dire  or  cross-examination,  which 
would  have  a  tendency  to  make  him  infamous  or  disgraced, 
that  would  be  to  compel  self-incrimination.  And  to  allow 
it  to  be  shown  by  the  testimony  of  a  witness  that  he  has 
previously  been  convicted  of  an  infamous  crime,  and  is 
therefore  incompetent  to  testify,  is  to  rely  upon  the  testi- 
mony of  an  incompetent  witness  to  prove  his  incompe- 
tency.** As  we  have  shown,  the  record  must  disclose  not 
only  the  conviction  but  that  judgment  followed  it.  It  is 
the  judgment  which  disqualifies  the  witness.  The  convic- 
tion may  have  been  rendered  a  nullity  by  an  arrest  of 
judgment,  and  hence  be  in  legal  effect  as  though  it  never 
existed.*^  If  the  fact  of  the  previous  conviction  is  known 
and  no  objection  is  made,  it  is  waived.*®  But  in  some 
jurisdictions  it  is  provided  by  statutory  regulations  that, 
for  the  purpose  of  affecting  the  credibility  of  the  wit- 
ness, his  conviction  may  be  proved  either  by  the  record  or 
by  his  own  cross-examination ;  and  in  such  cases,  the  party 
cross-examining  is  not  bound  by  the  answers  of  the  wit- 
ness.*^ The  disability  now  under  discussion  may  be  re- 
st Vance  v.  State,  70  Ark.  272,  68  86  State  v.  Valentine,  7  Ired.  (29 
S.  W.  37;  People  v.  Herrick,  13  N.  C.)  225.  By  the  Texas  practice 
Johns.  (N.  T.)  82,  7  Am.  Deo.  364;  the  sentence '  based  on  the  judgment 
Newcomb  v.  Griswold,  24  N.  Y.  298;  mnst  be  produced.  It  is  the  sentence 
Hawkins  x-  United  States,  3  Okl.  Or.  which  corresponds  to  the  judgment  at 
651,  108  Pac.  561.  In  the  absence  of  common  law,  that  is,  the  final  act  of 
the  record,  statements  of  the  witness  the  court  adjudging  the  guilt:  Gulf 
are  not  even  prima  fade  evidence  of  etc.  E.  Co.  v.  Johnson,  98  Tex.  76,  81 
his    conviction:     Boyd    v.    State,    94       S.  W.  4. 

Tenn.  505,  29  S.  W.  901.     A  witness  ««  at„i            t%                4c    nr      ocr- 

,.'       ,„  ,                ,  86  State    V.    Damerv,    48    Me.  327. 

cannot   disqualify  himself  by  an  ad-  «    ;i  •*          i      •  3         V       •           ^  ^v 

.    ,         „        .         „         ,  .  ,    ,     ,  -A-iid  if  parol  evidence  be  given  of  the 

mission  of  periury  for  which  he  has  ...           -ii      ^     ,.  •     r.        ^       ., 

.  .    i    „,   ,         -„  conviction    without    obiection   to     the 

not  been  convicted:  State  v.  Pearson,  j       j)            j-     -i.      ,        •          .     , 

„-  T,r    ■     .„,   „„  T,       /^or-     o        ,  mode  of    proof,    it    also    is  waived: 

37  Wash   405,  79  Pac.  985     See,  also  ^^.^^  ^    ^^^^   '  33   ^^^    ^^             ^6 

note  on  "Proof  of  Disqualification  of       g   ^    ^,__     g^^_  ^^^^^^  ^_ 

Witness  on  Account  of  Conviction  of 


36  Tex.  Cr.  606,  38  S.  W.  48. 

87 

debted  for  portions  of  this  section.  tioii- 


Crime"   to   Bise   v.   United   States,   7 

Ann.   das.   167,  to  which  we  are   in-  *^  See  the  statutes  of  the  jurisdic- 
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moved  either  by  the  granting  of  a  pardon  or  by  the  reversal 
of  a  judgment.^*  The  proof  of  such  pardon  or  reversal 
must  be  by  the  proper  documentary  evidence,  under  the 
general  rule  that  the  best  evidence  must  be  produced.  A 
pardon  restores  the  competency  of  the  witness,  although 
he  has  suffered  the  entire  punishment  imposed;^"  the  same 
is  true,  even  if  the  pardon  contains  a  provision  that  it  shall 
not  be  so  construed  as  to  relieve  the  party  from  any  legal 
disabilities,*"  or  although  the  pardon  was  granted  to  enable 
the  witness  to  testify  in  a  given  case.*^  In  England  the 
pardon  does  not  restoi'e  the  witness  to  competency  in  those ' 
cases  where  he  is  convicted  under  a  statute  which  expressly 
prescribes  the  disability  to  testify  as  an  incident  of  the  judg- 
ment, since  it  is  competent  for  the  legislature  to  thus  modify 
the  general  rules  of  evidence.^^    In  America  the  rule  has  not 


88  Ex  parte  Garland,  4  Wall.  333, 
18  L.  Ed.  366;  Osborn  v.  United 
States,  91  TJ.  S.  474,  23  L.  Ed.  388; 
Knote  V.  TTnited  States,  95  U.  S.  153, 
24  L.  Ed.  442,  and  case  there  cited; 
B»um  V.  Clause,  5  Hill  (N.  Y.),  196; 
Hunnieutt  v.  State,  18  Tex.  App.  499, 
51  Am.  Eep.  330;  Klein  v.  Dinkgrave, 
4  La.  Ann.  540;  Wood  v.  Fitzgerald, 
3  Or.  568;  Hester  v.  Commonwealtli, 
85  Pa.  154;  Perkins  v.  Stevens,  24 
Pick.  (Mass.)  277;  Yarborough  v. 
State,  41  Ala.  405;  Singleton  v. 
State,  38  Fla.  297,  56  Am.  St.  Kep. 
177,  34  L.  K.  A.  251,  21  South.  21; 
State  V.  Kelleher,  224  Mo.  145,  19 
Ann.  Caa.  1270,  123  S.  W.  551 ;  Com- 
monwealth V.  Ohio  Ey.  Co.,  1  Grant 
Gas.  (Pa.)  329.  But  a  conditional 
pardon  does  not  restore  competency: 
Carr  v.  Smith,  19  Tex.  App.  635,  53 
Am.  Eep.  395;  McGee  v.  State,  29 
Tex.  App.  596,  16  S.  W.  422.  See  the 
late  cases:  Thompson  v.  United 
States,  202  Fed.  401;  Perry  v.  State 
(Tex.  Or.  App.),  155  S.  W.  263. 

89  Logan  V.  United  States,  144  U. 
S.   263,   86  L.  Ed.   429,  12   Sup.   Ct. 


Eep.  617 ;  Boyd  v.  United  States,  142 
U.  S.  450,  35  L.  Ed.  1077,  12  Sup. 
Ct.  Eep.  292;  Bennett  v.  State,  24 
Tex.  App.  73,  5  Am.  St.  Eep.  875, 
5  S.  W,  5^7.  See  Diehl  v. ,  Rogers, 
169  Pa.  315,  47  Am.  St.  Eep.  908, 
32  Atl.  424.  The  motion  that  led 
the  executive  to  grant  the  pardon 
cannot  be  questioned:  Martin  v.  State, 
21  Tex.  App.  1,  17  S.  W.  430. 

80  People  V.  Pease,  3  Johns.  Caa. 
(N.  Y.)   333. 

91  Boyd  V.  United  States,  142  U.  S. 
450,  35  L.  Ed.  1077,. 12  Sup.  Ct.  Eep. 
292. 

92  Dover  v.  Maestaier,  5  Esp.  92, 
94;  Eex  v.  Ford,  2  Salt.  690.  But 
this  exception  does  not  exist  under 
common  law,  in  the  absence  of  stat- 
ute: Dover  V.  Maestaer,  5  Esp.  92, 
94.  "A  pardon  removes  not  only  the 
punishhient,  but  all  the  legal  disabili- 
ties consequent  on  the  crime  .... 
wherever  the  disability  is  a  co.nse- 
quenee  of  the  judgment;  but  where 
it  is  declared  by  an  act  of  parlia- 
ment to  be  part  of  the  punishment,  as 
in  the  ease  of  perjury  on  the  5  Bliz., 
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been  generally  adopted.  We  have  only  discovered  three 
states  in  which  there  is  a  decision  squarely  on  the  point — 
New  York,  Illinois  and  Tennessee.®*  The  English  rule  was 
strenuously  attacked  by  an  anonymous  writer  in  1834,  who 
says:  "The  soundness  of  the  reason  is  not  as  apparent  as 
the  justness  of  the  exception If  the  culprit  be  sen- 
tenced to  a  fine  and  imprisonment  and  the  pillory,  and  the 
whole  offense  is  pardoned,  by  what  authority  shall  any  of 
these  punishments  be  inflicted?  And  if  instead  of  the  pil- 
lory he  is  sentenced  to  incapacity  as  a  witness,  is  the  case 
altered?  The  pardon  takes  away  the  effect  of  the  judg- 
ment, and  nullifies  all  its  consequences.  Of  what  impor- 
tance is  it,  then,  whether  the  incapacity  makes  part  of  the 
judgment  by  statute,  or  follows  it  by  the  common  law? 
....  It  would  be  more  satisfactory,  therefore,  if  a  reason 
for  this  exception  could  be  found  independent  of  the  form 
in  which  the  sentence  may  have  been  awarded."®^  In  the 
United  States  supreme  court  we  find  Chief  Justice  Mar- 
shall said:  "A  pardon  is  an  act  of  grace  proceeding  from 
the  power  intrusted  with  the  execution  of  the  laws,  which 
exempts  the  individual  on  whom  it  is  bestowed  from  punish- 
ment the  law  inflicts  for  a  crime  he  has  committed.  It  re- 
leases the  offense  and  obliterates  it  in  legal  contempla- 
tion."®^ The  power  of  the  President  to  grant  reprieves 
and  pardons  for  offenses  against  the  United  States,  except 
in  cases  of  impeachment,"®  is  unlimited.  Mr.  Justice  Field 
has  said:  "It  extends  to  every  offense  known  to  the  law, 
and  may  be  exercised  at  any  time  after  its  commission, 
either  before  legal  proceedings  are  taken,  or  during  their 
pendency,  or  after  conviction  and  judgment.  This  power 
of  the  President  is  not  subject  to  legislative  control.     Con- 

c.  9,  the  king's  parrlon  will  not  make  84  An     article     in     11     American 

the  witness  competent":  2  Russell  on  Jurist,  356,  signed  "G.,''  supposed  to 

Crimes,  975.  be  Greenleaf,  who   was   then   writing 

93  Houghtaling    v.    Kelderhouse,   1  his  work  on  Evidence. 

Park.  C.  C.  (N.  Y.)  241;  Foreman  v.  9B  United  States  y.  Wilson,  7  Pet. 

Baldwin,, 24  111.  298;  Evans  v.  State,  (U.  S.)   150,  8  L.  Ed.  640. 

7  Baxt.   (Tenn.)   12.  80  U.  S.   Const.,  art.   11,  §  2. 
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gress  can  neither  limit  the  effect  of  his  pardon,  nor  exclude 
from  its  exercise  any  class  of  offenders.  The  benign  pre- 
rogative of  mercy  reposed  in  him  cannot  be  fettered  by  any 
legislative  restrictions.  Such  being  the  case,  the  inquiry 
arises  as  to  the  effect  and  operation  of  a  pardon,  and  on 
this  point  all  the  authorities  concur.  A  pardon  reaches 
both  the  punishment  prescribed  for  the  offense  and  the  guilt 
of  the  offender;  and  when  the  pardon  is  full,  it  releases 
the  punishment  and  blots  out  of  existence  the  guilt,  so  that 
in  the  eye  of  the  law  the  offender  is  as  innocent  as  if  he 
had  never  committed  the  offense.  If  granted  before  con- 
viction, it  prevents  any  of  the  penalties  and  disabilities, 
consequent  upon  conviction,  from  attaching;  if  granted 
after  conviction,  it  removes  the  penalties  and  disabilities, 
and  restores  him  to  all  his  civil  rights;  it  makes  him,  as 
it  were,  a  new  man,  and  gives  him  a  new  credit  and  capa- 
city.""^ In  the  state  courts  the  well-known  ruling  of  the 
Pennsylvania  leading  case  stands  pre-eminent."^  In  that 
case  Mitchell,  J.,  reviewed  both  English  and  American  deci- 
sions at  instructive  length  and  discarded  the  English  rule. 
We  have  not  the  space  to  give  the  result  of  his  review  in 
full,  but  he  also  adopted  the  view  that  the  pardon  oblit- 
erated the  crime  and  left  the  convicted  person  as  though 
there  had  been  no  conviction,  and  therefore  no  consequen- 
tial disqualification.  In  Massachusetts,  it  was  held  that 
a  general  pardon  would  unquestionably  restore  competency 
destroyed  by  conviction  of  forgery,  and  while  the  court  held 
the  pardon  in  that  case  to  be  only  limited  and  partial,  yet 
they  say  that  the  statute  providing  that  a  pardon  should 
not  restore  qualification  for  office  "unless  expressly  so 

97  Ex  parte  Garland,  4  Wall.    (IT.  process   become  vested  in   other  per- 

S.)   333,  18  L.  Ed.  366.     In  Osborn  sons  subject  to  exceptions  prescribed 

V.   United   States,   91   IT.   S.   474,   23  by  the  pardon  itself" :  See,  also,  Car- 

L.   Ed.  388,  the  same  learned  judge  lisle  v.  tfnited  States,   16  Wall.    (U. 

writes:   "A  pardon  by  the  President  S.)   151,  21  L.  Ed.  428. 
restores  to  its  recipient  aU  rights  of  ,g  ^.^^^  ^  ^^^  p^  ^^ 

property  lost  by  the  offense  pardoned,  ^^_  gj_  32  ^y_  ^^4. 

unless   the   property  has  by  judicial 
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ordered  by  the  terms  of  the  pardon,"  plainly  acknowledges 
"the  power  for  the  executive, to  remove  even  the  statute 
disqualification."®"  There  is  a  conflict  as  to  whether  this 
disability  is  removed  by  serving  out  the  sentence  imposed 
by  the  court.  The  weight  of  authority  seems  to  hold  that 
the  disability  is  removed  in  this  manner,^""  but  there  are 
authorities  that  sanction  the  opposite  rule.^  But  this  and 
similar  questions  have  been  rendered  of  little  consequence 
in  almost  all  jurisdictions  by  statutes  abolishing  the  rule 
rendering  persons  incompetent  by  reason  of  conviction  of 
crime,  however  infamous.^  These  statutes  generally  allow 
the  introduction  of  evidence  to  show  such  conviction,  as  we 
have  shown,  for  the  purpose  of  affecting  the  credibility  of 
the  witness. 


99  Perkins  v.  Stevens,  24  Pick. 
(Mass.)  277.  In  some  states,  by 
statato'y  regulation,  those  convicted 
of  perjury  are  not  restored  to  com- 
petency by  a  pardon.  In  a  few  other 
states  the  same  provision'  exists  as  to 
those  convicted  of  a  capital  crime  or 
of  such  felonies  as  burglary,  forgery, 
rape,  arson,  counterfeiting,  bigamy 
and  sodomy.  The  statutes  of  the 
jurisdiction  should  be  consulted  in 
each  case.  In  Wood  v.  Fitzgerald,  3 
Or.  568,  it  was  held  that  the  power 
of  pardon  given  by  the  constitution, 
being  without  limitation,  a  full  par- 
don would  restore  the  right  to  vote 
to  one  who  had  been  convicted  of 
arson,  though  the  constitution  itself 
declared  that  the  .  privileges  of  an 
elector  should  be  forfeited  by  convic- 
tion of  any  crime  punishable  by  im- 
prisonment in  the  penitentiary.  The 
pardoning  power  is,  by  the  constitu- 
tion of  Missouri,  vested  exclusively  in 
the  chief  executive  officer  of  the  state, 
and  cannot  be  exercised  by  the  legis- 
lature: State  V.  Sloss,  25  Mo.  291,  69 
Am.  Dec.  467,  and  note.    See  the  ex- 


tended note  to  State  v.  Mclntire,  59 
Am.  Dee.  573.  A  pardon  by  the 
President  of  the  United  States  of 
one  convicted  of  embezzlement  in  a 
federal  court  restores  the  offender  to 
his  right  as  a  voter  in  the  state: 
Jones  V.  Board  of  Eegistrars,  56  Miss. 
766,  31  Am.  Eep.  385.  See,  also,  the 
extended  notes  to  State  v.  Mclntire, 
59  Am.  Dec.  579,  and  Carr  v.  Smith, 
53   Am.   Eep.  400. 

100  Cole  V.  Cole,  1  Har.  &  J. 
(Md.)  572;  Carr  v.  Smith,  19  Tex. 
App.  635,  53  Am.  Dec.  395;  Quilliu 
V.  Commonwealth,  105  Va.  874,  8  Ann. 
Gas.  818,  54  S.  E.  333;  State  ..  Will- 
iams, 14  W.  Va.  851;  United  States 
V.  Hall.  53  Fed.  352^  United  States 
V.  Hughes,  175  Fed.  238;  Eapalje, 
Witnesses,  §19.  See,  also,  1  Phill. 
Bv.,  10th  ed.,  §  23. 

1  United  States  v.  Brown,  4 
Crauch  C.  C.  607,  F^d.  Cas.  No. 
14,661;  State  v.  Benoit,  16  La.  Ann. 
273. 

-  See  the  statutes  of  the  jurisdic- 
tion. 
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§  719  (737).  Incapacity  as  a  ground  of  incompetency — 
Idiots — Mutes. — It  is  too  clear  a  proposition  to  call  for  any 
discussion  that  the  liberty  or  property  of  the  citizen  should 
not  depend  upon  the  testimony  of  those  who  are  so  want- 
ing in  understanding  that  they  cannot  remember  or  cannot 
form  any  conception  of  right  and  wrong.  It  would  obvi- 
ously be  an  idle  ceremony  to  administer  an  oath  to  an  Idiot 
or  to  one  hopelessly  insane.*  "It  makes  no  difference  from 
what  cause  this  defect  of  understanding,  may  have  arisen; 
or  whether  it  be  temporary  and  curable  or  permanent; 
whether  the  party  be  hopelessly  an  idiot  or  maniac,  or 
only  occasionally  insane  as  a  lunatic,  or  be  intoxicated,  or 
whether  the  defect  arises  from  mere  immaturity  of  intellect, 
as  in  the  case  of  children.  While  the  deficiency  of  u>nder- 
standing  exists,  be  the  cause  of  what  nature  soever,  the  per- 
son is  not  admissible  to  be  sworn  as  a  witness.  But,  if  the 
cause  be  temporary,  and  a  lucid  interval  Should  occur,  or 
a  cure  be  effected,  the  competency  also  is  restored."*  The 
testimony  of  either  an  idiot  or  a  lunatic  may,  however,  be 
received,  if  he  appears  to  the  court  to  have  sufficient  under- 
standing to  comprehend  the  obligation  of  an  oath,  and  to 
be  able  to  give  correct  answers  to  the  questions  put.  The 
judge  is  to  determine  the  competency  by  examining  the 
witness  himself  or  upon  tht,-  testimony  of  third  persons.® 
We  deal  with  the  want  of  capacity  on  the  ground  of  in- 
sanity later  on.*     For  the  purpose  of  giving  testimony 

3  Coleman  t.  Commonwealth,  25  N.  W.  164;  Hartford  v.  Palmer,  16 
Gratt.  (Va.)  865,  18  Am.  Eep.  711;  Johns.  (jST.  Y.)  143  (drunkenness). 
Phebe  v.  Prince,  Walk.   (Miss.)   13X;       See  §723,  post. 

Hartford   v.   Palmer,   16   Johns.    (N.  5  State  v.  Meyers,  46  Neb.  152,  37 

Y.)    143;   Wright  v.  Express  Co.,  80  L.  E.  A.  423,  64  N.  W.  697;  Cannady 

Ped.  85;   Worthington  v.  Meneer,  96  v.  Lynch,  27  Minn.  435,  8  N.  W.  164; 

Ala.  310,  17  L.  R.  A.  407,  11  South.  State  v.  Simes,  12  Idaho,  310,  9  Ann. 

72;  Bowdle  v.  Railway  Co.,  103  Mich.  Gas.  1216,   85   Pae.   914;   District   of 

272,  50  Am.  St.  Eep.  366,  61  N.  W.  Columbia  y.  Arms,  107  U.  S.  519,  27 

529.     See  §  723,  post.  L.  Ed.  618,  2  Sup.  Ct.  Rep.  840.     See 

4  Greenl.  ,  Ev.,  §  365 ;     Coleman   t.  the   late   case   of  People   v.   Bnright, 
Commonwealth,  25  Gratt.   (Va.)   865;  256  111.  221,  99  N.  E.  936. 
Cannady  v.  Lynch,  27  Minn.  435,  8  «  §  '23,  post. 
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idiots  may  be  classed  as  insane  persons.  Blackstcne  de- 
fined an  idiot  as  one  that  liatli  had  no  understanding  from 
his  nativity,  and  therefore  presumed  by  law  never  likely 
to  attain  any.''  The  general  rule  is  that  those  who  are  of 
unsound  mind  at  the  time  of  their  production  for  examina- 
tion are  not  competent  witnesses,  and  this  has  been  incor- 
porated into  the  statutes  of  most  of  the  states.*  In  the 
United  States  statutes  the  word  "idiot"  is  included  in  the 
words  "insane  person"  or  "lunatic."®  Although  it  was 
formerly  presumed  that  persons  deaf  and  dumb  from  birth 
were  idiots,  and  therefore  incompetent,  within  the  meaning 
of  this  rule,^**  no  such  presumption  now  exists.  Taylor  in 
Ms  work  on  Evidence  gives  an  instance  in  which  a  cause 
was  decided  solely  on  the  testimony  of  witnesses  who  were 
deaf  and  dumb.'^^  When  such  a  witness  is  produced,  the 
court  may  ascertain  whether  he  has  the  requisite  intelli- 
gence; and  the  judge  will  allow  the  witness  to  adopt  such 
mode  of  communicating  his  ideas,  whether  by  signs  or  writ- 
ing, as,  under  the  circumstances,  may  be  deemed  most  satis- 
factory.^^    The  mode  of  taking  the  examination  is  a  niatter 

7  1  Bl.  Com.  302.     "A  man  is  not  10  1  Hale  P.  C.  34;   Rex  v.  Steel, 

an  idiot,  if  he  hath  any  glimmering  1  Leach,  C.  C.  451,  where  the  accused, 

of  reason,  so  that  he  can  tell  his  par-  a  mute,  was  convicted.     See  note  to 

ents'   age,   or   the   like   common   mat-  State  v.  Weldon,  24  L.  E.  A.  126. 

ters"^    Vol.    1,  p.   304.     In    Chitty's  ,-,  m     i   -c^      in^i.     n     ^  -,«i-,. 

,,  ^.     ,     ,     .  '      -,                    -J-  ^  ■  .  "  Tayl.  Ev.,  10th  ed.,  §  1376,  note: 

Medical    Jurisprudence    an    idiot    is  qj.  <.         tt         j    110  ■.••      -^J  ^,  r, 

,  ^      ,  ,     ,      ^                  ,.     .        ,.  State  V.  Howard,  118  Mo.  127,  24  S. 

defined  to  be  a  person  who  has  been  w   at 

defective  in  intellectual  powers  from 

the   instant  of  his  birth,  or'  at  least  ^^  Commonwealth  v.  Hill,  14  Mass. 

before  the  mind  had  received  the  im-  207;  Skaggs  v.  State,  108  Ind.  53,  8 

pression    of    any    idea.     Idiocy,    he  N.  E.  695;  State  v.  De  Wolf,  8  Conn. 

aays,  consists  in  a  defect  or  sterility  93>  20  Am.  Dec.  90;  People  v.  McGee, 

of     the     intellectual     power,     while  1    Denio     (N.     Y.),     19;     Snyder    v. 

lunacy  or  madness  consists  in  a  per-  Nations,  5  Blaokf.   (Ind.)    295;  Mor- 

version   of    the    intellect:     People   v.  risen  v.   Lennard,   3   Car.  &   P.   127; 

Crosswell,  13  Mich.  427,  87  Am.  Dec.  State   v.    Weldon,   39    S.    0.    318,   24 

774.  L-  R.  A.   126,  17  S.   E.  688;   Rex  v. 

8  See  Cal.  Code  Civ.  Proc.,  §1800,  Ruston,  1  Leach  C.  C.  408;   Ritchey 
as  a  type.  v.  People,  23  Colo.  314,  47  Pac.  272, 

9  TJ.    8.    Rev.    Stats.,    §  1    (U.    S.  384.     See  the  late  cases  of  State  v. 
Comp.  Stats.  1901,  p.  3;  7  Fed.  Stats.  Butler  (Iowa),  138  N.  W.  383. 
Ann.,  p,  134). 
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for  the  exercise  of  the  sound  discretion  of  the  court,  which 
must  determine,  in  the  first  place,  the  necessity  for  an  in- 
terpreter, and  in  the  next  place,  the  best  method  of  arriv- 
ing at  the  knowledge  of  the  witness  and  of  imparting  that 
knowledge  to  the  jury ;  but  this  discretion  must  not  be  ex- 
ercised arbitrarily  or  to  the  injury  of  the  litigants. .  Wiere 
error  is  predicated  on  the  action  of  the  trial  court  in  taking 
the  testimony  of  the  deaf-mutes  through  an  interpreter  by 
signs,  instead  of  through  written  questions  and  answers, 
the  appellate  court,  in  the  absence  of  a  showing  to  the  con- 
trary, will  presume  that  the  trial  court  adopted  the  better 
method  of  taking  the  testimony.^^  It  must  appear  that  the 
deaf-mute  is  able  to  understand  intelligently  communica- 
tions made  to  him  by  signs  or  otherwise,  and  that  he  is  able 
to  communicate  his  thoughts  in  an  intelligent  manner.  And 
where  a  deaf-mute  is  able  only  by  means  of  descriptive 
signs  to  picture  the  happening  of  certain  events,  and  can- 
not understand  questions  or  communicate  the  details  of  the 
events  that  he  is  attempting  to  tell  about,  his  testimony  can- 
not be  taken."  A  deaf-mute's  testimony  may  be  taken  by 
the  use  of  written  questions  to  which  he  replies  in  writing. 
The  questions  and  answers  are  then  read  to  the  court  and 
jury.^^  Where  the  witness,  by  reason  of  physical  injuries 
to  the  throat,  was  unable  to  speak,  the  court  was  justified 
in  permitting  her  to  nod  for  yes,  and  shake  her  head  for  no, 

13  Dobbins  v.  Little  Book  R.  etc.  ^^  proper  to  allow  counsel  to  ask  lead- 
Co.,  79  Ark.  85,  9  Ann.  Gas.  84,  95  i°g  questions,  as  in  the  examination 
S.  W.  794,  to  which  is  appended  a  °^  such  witnesses  there  is  more  or 
useful  note  on  the  mode  of  taking  the  less  diflSculty  in  eliciting  the  testi- 
testimony  of  deaf-mutes.  mony,  and  hence  there  is  vested  in  the 

_  ^      .,  _,  o  TVT   „r   ion        '"^'   <^"''*    ^     discretion    concerning 

1*  Territory  v.  Duran,  3  N.  M.  189,       .,  iu  j     ^         ■,,-., 

^  '  'the  proper  -method  of  conducting  the 

examination:   State  v.  Burns  (Iowa), 

15  Bitchey  v.  People,  23  Colo.  314,  78  N.  W.  681.     In  Kirk  v.  State,  35 

47  Pac.  272,  384.     See,  also,  State  v.  Tex.  Cr.  224,  32  S.  W.  1045,  37  S.  W. 

Howard,  118  Mo.   127,  24  S.  W.  41.  440,  a  deaf  witness  was  permitted  to 

See,   also,   note   in   Dobbins  v.   Little  learn  the  questions  by  reading  them 

Bock   B.    etc.    Co.,    9    Ann.    Cas.    88,  when  written  in  printed  characters,  he 

above  referred  to.     In  conducting  the  not  being  able  to  read  ordinary  writ- 

examiuation  of  a   deaf-mute,  it  may  ing. 
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and  to  write  answers  for  which  the  simple  affirmative  and 
negative  signs  were  inappropriate.*® 

§  720  (738).     Incapacity— Want  of  age.— The  care  to  be 

exercised  in  admitting  the  testimony  of  very  young  children 
manifested  itself  from  the  very  earliest  times.  A  child  of 
tender  years  may  be  incompetent  to  testify,  either  on  the 
ground  that  he  is  not  sufficiently  matured  to  state  with  rea- 
sonable correctness  what  he  has  seen  or  heard,  or  because 
he  does  not  comprehend  the  obligation  of  an  oath.  In  the 
early  English  law  there  was  no  little  confusion  among  the 
authorities  as  to  the  admissibility  of  evidence  of  this  char- 
acter. There  was  a  tendency  on  the  part  of  some  authori- 
ties to  adopt  the  maxim,  minor  jurare  non  potest,  and  to 
arbitrarily  designate  some  age  below  which  children  should 
not  be  admitted  as  witnesses.*'^  In  a  few  other  cases,  in 
certain  classes  of  criminal  trials,  all  rules  of  evidence  were 
violated  by  the  admission  of  the  testimony  of  children  with- 
out oath.*^  But  it  has  now  long  been  settled  that  there  is 
no  certain  age  at  which  the  dividing  line  between  compe- 
tency and  incompetency  may  be  drawn.  In  the  leading 
English  case  on  the  subject,  it  was  determined  that  the  ad- 
missibility of  the  testimony  of  children  depends  "on  the 
sense  and  reason  that  they  entertain  of  the  danger  and 
impiety  of  falsehood,  which  is  to  be  collected  from  their 
answers  to  questions  propounded  to  them  by  the  court.'* 
That  which  was  condemned  in  Sir  Matthew  Hale's  time 

16  Roberson  v.  State  (Tex.  Cr.),  49  Nay,  though  she  hath  not,  it  is 
S.  W.  398.  thought  by  Sir  Matthew  Hale  that  she 

17  Co.  Litt.  172b,  247b;  Bex  v.  ought  to  be  heard  without  oath,-  to 
Travers,  2  Strange,  700,  93  Eng.  Be-  give  the  court  information;  and 
print,  793;  1  Hale  P.  C.  302,  634.  others  have  held  that  what  the  child 

18  "Moreover,  if  the  rape  be  told  her  mother,  or  other  relations, 
charged  to  be  committed  on  an  infant  may  be  given  in  evidence,  since  the 
und^r  I  twelve  years  of  age,  she  may  nature  of  the  ease  admits  frequently 
still]  be  a  competent  witness,  if  she  of  no  better  proof"-  4  Bl,  Com.  214; 
hath  sense  and  understanding  to  know  2  Hale  P.  C.  283,  284. 

thp  ,,naturo    and    obligations    of    an  19  Rex   v.   Brasier,   1   Leach   C.    C. 

oath;  or  even  to  be  sensible  of  the  199,  1  East  P.  C.  443 ;  , Feathcrstone 
wickedness  of  telling  a  deliberate  lie.       v.  People,  194  111.  323,  62  N.  E.  684. 
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in  certain  offenses  against  fhe  person  again  became  law  in 
England  in  1885,-"  and  has  been  re-enacted  in  1908.  Under 
the  later  act,^^  it  is  provided  that  in  certain  cases,  where 
the  child  in  respect  of  whom  the  offense  is  charged  to  have 
been  committed,  or  any  other  child  of  tender  years  who  is 
tendered  as  a  witness,  does  not,  in  the  opinion  of  the  court, 
understand  the  nature  of  an  oath,  the  evidence  of  that 
child  may  be  received,  though  not  given  upon  oath,  if,  in 
the  opinion  of  the  court,  the  child  is  possessed  of  sufficient 
intelligence  to  justify  the  reception  of  the  evidence,  and 
understands  the  duty  of  speaking  the  truth;  and  the  evi- 
dence of  the  child,  though  not  given  on  oath,  but  otherwise 
taken  and  reduced  into  writing,  shall  be  deemed  to  be  a 
deposition.  This  enactment  is  accompanied  by  a  proviso 
that  a  person  shall  not  be  liable  to  be  convicted  of  the  of- 
fense unless  the  testimony  admitted  by  virtue  of  the  statute, 
and  given  on  behalf  of  the  prosecution,  is  corroborated  by 
some  other  material  evidence  in  suppiort  thereof  implicat- 
ing the  accused ;  and  makes  the  giving  of  false  evidence  by 
the  child  punishable  the  same  as  perjury.^^     The  rule  of 

20  Grim.  Law  Am.  Act,  1885  (48  v.  Sexton,  187  N.  Y.  495,  116  Am.  St. 
&  49  Viet.,  c.  69),  §4.  ^ep.  621,  80  N.  E..396.     In  People 

T,  Donohue,  114  App.  Div.  830,   100 

21  8  Edward  VII,  c.  67,  §  30.  -^    ^    Q,,,,^    ono    *t  ^  CVJ  ^t  . 

'  •'  "  N.  Y.  Supp.  202,  the  court,  held  that 

22  Under  the  provisions  of  the  New  where  the  record  in  a  criminal  case 
York  Code  of  Criminal  Procedure,  if  was  silent  as  to  the  ^action  of  the 
a  magistrate  believes  that  a  child  court  upon  the  reception  of  an  in- 
under  twelve  years  of  age  ought  not  fant's  evidence,  except  that  it  showerl 
to  be  subject  to  the  obligations  of  an  an  objection  and  an  exception,  thp 
oath,  he  may  take  the  child's  evidence  appellate  court  would  presume  that 
without  an  oath,  but  in  such  case  the  the  trial  court  was  satisfied  as  to  the 
evidence  so  taken  is  not  sufficient  to  child's  intelligence  before  accepting 
convict  unless  corroborated  or  sup-  the  unsworn  statement.  See  to  the 
ported  by  other  evidence:  People  v.  same  effect,  People  v.  Johnson,  185 
Frindel,  58  Hun,  482,  12  jST.  Y.  Supp.  N.  Y.  219,  77  N.  E.  1164.  The  un- 
498;  People  v.  O'Brien,  74  Hun,  264,  sworn  testimony  of  a  child  seven  and 
26  N.  Y.  Supp.  812;  People  v.  Smith,  a  half  years  of  age  is,  however,  in- 
86  Hun,  485,  33  N.  Y.  Supp.  989.  admissible  in  a  civil  case:  Neustadt 
This  statute  has  been  held  not  to  be  v.  New  York  City  E.  Co.,  104  N.  Y': 
in  derogation  of  any  constitutional  Supp.  735.  (From  the  elaborate  note 
right  of  a  citizen:  People  v.  Johnson,  on  the  sib?pct  to  State  v.  Meyer,  14 
185  N.  Y.  219,  77  N.  E.  1164;  People  Ann.  Gas.  3.) 
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the  present  day  with  respect  to  the  competency  of  children 
as  witnesses  differs  little,  if  any,  from  the  one  established 
by  the  judges  in  the  English  case  referred  to,^^^  decided  one 
hundred  and  thirty  years  ago.  Any  rule  which  may  be 
stated  is  necessarily  subject  to  many  variations ;  the  basic 
principle,  however,  which  was  established  in  the  English 
case,  and  has  been  followed  ever  since,  is  that  understand- 
ing and  intelligence,  rather  than,  age,  is  the  test  to  be  ap- 
plied in  determining  the  competency  of  an  infant  to  testify 
as  a  witness  in  either  civil  or  criminal  cases.^*  At  the  age 
of  fourteen,  children  are  presumed  to  have  sufficient  intelli- 
gence to  testify  and  to  comprehend  the  nature  of  an  oath, 
unless  the  circumstances  of  the  case  are  such  as  to  raise 
a  doubt.^*  If  the  child  is  under  fourteen,  there  is  no  pre- 
sumption in  favor  of  competency ;  and  the  court,  in  its  dis-' 
cretion,  will  determine  whether  the  child  has  sufficient  intel- 
iigence  to  testify  and  to  comprehend  the  obligation  of  an 
oath.^^     There  are  instances  on  record  in  which  the  testi- 

22a  Rex  V.  Brasier,  supra.  Draper,  68  111.  17;  Shannon  t.  Swan- 

23  State  V.  '  Morea,  2  Ala.  275;  son,  208  111.  52,  69  N.  E.  869;  Me- 
Johnson  v.  State,  61  Ga.  641;  McLain  Amore  v.  Wiley,  49  HI.  App.  615; 
V.  City  of  Chicago,  127  111.' App.  489;  State  v.  King,  117  Iowa,  484,  91  N. 
i'lannery  v.  Commonwealth  (Ky.),  51  W.  768;  State  v.  Severson,  78  Iowa, 
S.  W.  572;  Washburn  v.  People,  10  653,  43  N.  W.  533;  Bright  v.  Corn- 
Mich.  872;  Chapman  v.  State  (Tex.  monwealth,  120  Ky.  298,  117  Am.  St. 
Cr.  App.),  42  S.  W.  559.  Eep.    590,    86    S.   W.    527;    State    t. 

24  Den  V.  Vanclere,  5  N.  J.  L.  589;  Ritchie,  28  La.  Ann.  327,  26  Am.  Rep. 
Brown  v.  State,  2  Tex.  App.  115;  100;  State  v.  Whittier,  21  Me.  341, 
State  V.  King,  117  Iowa,  484,  91  N.  38  Am.  Dee.  272;  Hughes  v.  Detroit 
W.  768.  G.  H.  &  M.  Ry.  Co.,  65  Mich.  10,  31 

25  McGuff  V.  State,  88  Ala.  147,  16  N.  W.  603;  Crowner  v.  Crowner,  44 
Am.  St.  Eep.' 25,  7  South.  35;  Gordon  Mich.  180,  38  Am.  Rep.  245,  16  N. 
V.  State,  147  Ala.  42,  41  South.  847;  W.  198;  State  v.  Doyle,  107  Mo.  SC, 
McKelton  v.  State,  88  Ala.  181,  7  17  S.  W.  751;  Davis  v.  State,  31  "Neb. 
South.  38;  Flanagin  v.  State,  25  Ark.  247,  47  N.  W.  854;  Van  Pelt  v.  Van 
92;  People  v.  Bradford,  1  Cal.  App.  Pelt,  2  Penne.  (N.  J.)  486;  Jackson 
41,  81  Pac.  712;  Williams  v.  United  v.  Gridley,  18  Johns.  (N.  Y.)  98; 
States,  3  App.  Gas.  (D.  C.)  335;  Commonwealth  v.  Furman,  211  Pa. 
Clinton  v.  State,  53Fla.  98,  12  Ann.  549,  107  Am.  St.  Rep.  594,  60  Atl. 
Cas.  150,  43  South.  312;  Johnson  v.  1089;  Vincent  v.  State,  3  Heisk. 
State,  76  Ga.  76;  Moore  v.  State,  79  (Tenn.)  120;  Sancedo  v.  State  (Tex. 
Ga.   498,    5    S.    E.    51;    Draper    v.  Cr.),    69    S.    W.    142;    Davidson    v. 
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mony  of  children  of  five  and  six  years  of  age  has  been  re- 
ceived;-"* and  it  is  common  practice  to  admit  the  testimony 
of  children  eight  and  nine  years  of  age  where  they  seem 
to  understand  the  obligation  of  an  oath.^'^     There  is,  how- 


state,  39  Tex.  129;  Hoist  v.  State, 
23  Tex.  App.  1,  59  Am.  Kep.  770,  3 
S.  W.  757;  White  v.  State,  136  Ala. 
58,  34  South.  178  (child  of  twelve 
held  competent)  ;  Donnelley  v.  Terri- 
tory, 5  Ariz.  291,  52  Pae.  368  (child 
of  six  years  eleven  months  held  in- 
competent) ;  Mills  V.  State,  104  Ga. 
502,  30  S.  E.  78  (child  of  twelve 
held  competent) ;  Commonwealth  v. 
Wilson,  186  Pa.  1,  40  Atl.  283  (child 
of  thirteen  held  competent) ;  Freasier 
V.  State  (Tex.  Cr.),  84  8.  W.  360 
(child  of  seven  held  competent) ; 
Clark  V.  Finnegan,  127  Iowa,  644, 
103  N.  W.  970  (child  of  seven  held 
competent) ;  Bear  Creek  MiU  Co.  v. 
Parker,  134  Ala.  293,  32  South.  700 
(child  of  ten  held  competent).  Un- 
der the  Missouri  statutes,  a  child 
under  ten  years  of  age  is  presumed 
to  be  incompetent:  Eidenhour  v.  Kan- 
sas City  By.  Co.,  102  Up.  270,  13  S. 
W.  889,  14  S.  W.  760.  In  Arkansas, 
children  under  ten  are  ineompetent 
in  civil  cases:  St.  Louis  etc.  B.  Co. 
V.  Waren,  65  Ark.  619,  48  S.  W.  222; 
Sand.  &  H.  Dig.,  §  296.  See  notes  to 
MoGufE  V.  State,  16  Am.  St.  Eep. 
31,  and  State  v.  Michael,  19  L.  E.  A. 
605-610.  There  must,  however,  be 
some  preliminary  examination  tend- 
ing to  show  the  intelligence  of  the 
witness  and  his  comprehension  of  the 
nature  of  an  oath,  or  at  least  of  his 
duty  to  tell  the  truth:  Olsen  v.  Olsen, 
130  Iowa,  353,  106  N.  W.  758;  How- 
ard v.  Commonwealth,  24  Ky.  Law 
Eep.  950,  70  S.  W.  295;  Common- 
wealth V.  Eeagan,  175  Mass.  335,  78 
Am.  St.  Eep.  496,  56  N.  E.  577 ;  Mc- 
Guire  v.  People,  44  Mich.  286,  38 
Am.  Eep.  265,  6  N.  W.  669;  Den  v. 
Evidence  IV — 23 


Vancleve,  5  N.  J.  L.  589;  Common- 
wealth V.  Wilson,  186  Pa.  1,  40  Atl. 
283;  Moore  v.  State,  49  Tex.  Cr.  449, 
96  S.  W.  327;  State  v.  Michael,  37 
W.  Va.  565,  19  L.  B.  A.  605,  16  S. 
B.  803. 

26  Bex  V.  Holmes,  2  Fost.  &  F. 
788;  Featherstone  v.  People,  194  111. 
325,  62  N.  E.  684;  Commonwealth  v. 
Bbbinson,  165  Mass.  426,  43  N.  B. 
121;  State  v.  ToUa,  72  N.  J.  L.  515, 
3  L.  R.  A.,  N.  S.,  523,  62  Atl.  675; 
People  V.  Swist,  136,  Cal.  520J  69  Pac. 
223.  Where  the  child  was  but  four 
years  old,  the  testimony  was  rejected: 
It.  V.  Pike,  3  Car.  &  P.  598.,  Testi- 
mony has  been  received  where  chil- 
dren were  seven  years  of  age:  Wash- 
burn V.  People,  10  Mich.  372;  State 
V.  Morea,  2  Ala.  275.  The  testimony 
of  a  five  year  old  child  may  be  re- 
ceived as  to  an  indecent  assault  upon 
herself:  State  v.  Juneau,  88  Wis. 
180,  43  Am.  St.  Eep.  877,  24  L.  E. 
A.  857,  59  N.  W.  580.  The  testi- 
mony of  a  six  year  old  child  was  held 
incompetent  in  Johnson  v.  State,  76 
Ga.  76;  while  that  of  a  five  year  old 
child  has  been  received:  Wheeler  v. 
United  States,  159  U.  S.  523,  40  L. 
Ed.  244,  16  Sup.  Ct.  Eep.  93.  In 
Trim  v.  State  (Miss.),  33  South.  718, 
in  a  prosecution  for  murder,  a  girl,  a 
little  over  five  years  of  age,  was  held 
competent  to  testify  who  knew  it  was 
wrong  to  tell  stories;  that  she  would 
go  to  Heaven  if  she  did  not  lie,  and 
go  to  hell  if  she  did;  and  that  she 
would  be  punished  if  she  did  not  tell 
the  truth  in  court. 

27  Washburn  v.  People,  10  Mich. 
372 ;  McGuire  v.  People,  44  Mich.  286, 
38  Am.  Eep.  265,  6  N.  W.  669;  Draper 
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ever,  as  we  have  indicated,  no  precise  age  within  which 
children  are  absolutely  excluded  as  witnesses.^*  In  Michi- 
gan, the  statute  resembles  the  present  English  one,  except 
that  it  does  not  provide  for  corroboration.  In  that  state, 
whenever  a  child  under  the  age  of  ten  years  is  produced 
as  a  witness,  the  court  shall,  by  an  examination  made  by 
itself  publicly,  or  separate  and  apart,  ascertain  to  its  own 
satisfaction  whether  such  child  has  sufficient  intelligence 
and  sense  of  obligation  to  tell  the  truth  to  be  safely  ad- 
mitted to  testify;  and  in  such  case  such  testimony  may  be 
given  on  a  promise  to  tell  the  truth  instead  of  upon  oath 
or  statutory  affirmation,  and  shall  be  given  such  credit  as 


V.  Draper,  68  HI.  17;  Brown  v.  State, 
2  Tex.  App.  115;  State  v.  Richie,  28 
La.  Ann.  327,  26  Am.  Bep.  100;  Givins 
V.  Commonwealth,  29  Gratt.  (Va.) 
830;  McGuff  v.  State,  88  Ala.  150,  16 
Am.  St.  Eep.  25,  7  South.  35;  Blaak- 
well  V.  State,  11  Ind.  196;  Common- 
wealth V.  Carey,  2  Brewst.  (?a.)  404; 
Commonwealth  y.  Furman,  211  Pa. 
549,  107  Am.  St.  Eep.  594,  60  Atl. 
1089;  Castleberry  v.  State,  135  Ala. 
24,  33  South.  431;  Commonwealth  v. 
Hutchinson,  10  Mass.  225;  State  v. 
Levy,  23  Minn.  104,  23  Am.  Rep.  678 ; 
Eex  V.  Brasier,  1  Leach  C.  C.  199,  1 
East  P.  C.  443;  Jackson  v.  Gridley, 
18  Johns.  98;  Moore  v.  State,  79  Ga. 
498,   5   S.   E.   51. 

28  McGuff  V.  State,  88  Ala.  147, 
16  Am.  St.  Eep.  25,  7  South.  35: 
Flanigan  v.  State,  25  Ark.  92;  United 
States  V.  Williams,  3  App.  D.  C.  335; 
Clinton  v.  State,  53  Fla.  98,  12  Ann. 
Caa.  150,  43  South.  312;  Draper  v. 
Draper,  68  111.  17;  Shannon  v.  Swan- 
son,  109  111.  App.  274,  208  111.  52, 
69  N.  E.  869;  Sokel  v.  People,  212 
111.  238,  72  N.  E.  382;  Clark  v.  Fin- 
negan,  127  Iowa,  644,  103  N.  W.  970 ; 
State   T.   Douglaa,   53   Kan.    669,   37 


Pac.  172;  Bright  v.  Commonwealth, 
120  Ky.  298,  117  Am.  St.  Rep.  590, 
86  S.  W.  527;  State  v.  Wilson,  109 
La.  74,  33  South.  85;  State  v.  Whit- 
tier,  21  Me.  341,  38  Am.  Dee.  272; 
Commonwealth  v.  Eobinson,  156  Mass. 
426,  43  N.  E.  121;  Commonwealth  v. 
Eammage,  177  Mass.  349,  58  N.  E. 
1078;  MeGuire  v.  People,  44  Mich. 
286,  38  Am.  Rep.  265,  6  N.  W.  669; 
State  V.  Prather,  136  Mo.  20,  37  S.  W. 
805;  Davis  v.  State,  3^  Neb.  247,  47 
N.  W.  854 ;  State  v.  ToUa,  72  N.  J.  L. 
515,  3  L.  E.  A.,  N.  S.,  523,  62  Atl. 
675;  Territory  v.  De  Gutman,  8  N.  M. 
92,  42  Pac.  68 ;  People  v.  Stanley,  130 
App.  Div.  64,  114  N.  T.  Supp.  395; 
State  V.  Edwards,  79  N.  C.  648 ;  State 
V.  Jackson,  9  Or.  457;  Commonwealth 
^.  Wilson,  186  Pa.  1,  40  Atl.  283; 
State  V.  Eeddington,  7  S.  D.  368,  64 
N.  W.  170;  Vincent  v.  State,  50  Tenn. 
(3  Heisk.)  120;  Brown  v.  State,  2 
Tex.  App.  115;  Treasier  v.  State 
(Tex.  Cr.  App.),  84  S.  W.  360;  State 
V.  Blythe,  20  Utah,  378,  58  Pac.  IIOS; 
Wheeler  v.  United  States,  159  U.  S. 
523,  40  L.  Ed.  244,  16  Sup.  Ct.  Eep. 
93. 
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to  the  court  or  jury,  if  there  be  a  jury,  it  may  appear  to 
deserve.^* 


§  721  (739).  Mode  of  determining  capacity  of  children 
— The  tests  to  be  applied. — It  is  the  duty  of  the  court  to  ex- 
amine the  child,  if  the  question  of  competency  arises,  and 
to  determine,  in  the  exercise  of  a  sound  discretion,^" 
whether  the  witness  has  the  requisite  understanding.^' 
But  the  court  may  also  allow  the  attorney  to  make  inquiry.^- 
The  examination  should  show  that  the  child  has  some  under- 
standing of  the  punishment  which  may  result  from  false 
swearing,*^  but  the  courts  have  not  insisted  on  a  very 


29  3  Mich.  Comp.  LaT^s,  10,215,  §  1, 
p.  3096;  People  v.  Walker,  113  Mich. 
367,  71  N.  W.  641. 

30  Castleberry  v.  State,  185  Ala. 
24,  33  South.  431;  People  v.  Swist, 
136  Cal.  520,  69  Pae.  223;  Williams 
v.  United  States,  3  App.  Cas.  (D. 
0.)  355;  Hicks  v.  State,  105  Ga.  627, 
31  S.  B.  579;  Shannon  v.  Swanson, 
109  111.  App.  274,  208  lU.  52,  69  N.  E. 
869;  Simpson  v.  State,  31  Ind.  90; 
State  V.  Meyer,  135  Iowa,  507,  124 
Am.  St.  Rep.  291,  14  Ann.  Cas.  1, 
113  N.  W.  322;  State  v.  Washington, 
49  La.  Ann.  1602,  22  South.  841,  42 
L.  E.  A.  553;  State  v.  Whittier,  21 
Me.  347,  38  Am.  Dee.  272;  Freeny 
V.  Freeny,  80  Md.  406,  31  Atl.  304; 
State  V.  Nelson,  132  Mo.  184,  33  S.  W. 
809;  State  v.  Prather,  136  Mo.  20, 
37  S.  W.  805;  State  v.  Cracker,  65 
N.  J.  L.  410,  47  Atl.  643;  Territory 
V.  De  Gutman,  8  N.  M.  92,  42  Pac. 
68;  State  v.  Werner,  16  N.  D.  83,  112 
N.  W.  60;  State  v.  Jackson,  9  Or. 
457;  Burke  v.  Ellis,  105  Tenn.  702, 
58  S.  W.  855.  And  in  People  v. 
Walker,  113  Mich.  367,  71  N.  W. 
641,  it  was  held  that  under  a  statute 
providing  that  a  child  under  ten  may 
testify  when  the  court  is  satisfied  that 
the  ehUd  may  be  safely  admitted  to 


testify,  a  child  under  seven  years  may 
make  her  unsworn  statement,  where 
from  examination  the  judge  is  ^satis- 
fied,  unless  it  is  made  plain  to  the 
appellate  court  that  he  could  not 
legally   reach   such   a   conclusion. 

31  People  V.  McNair,  21  Wend. 
(N.  T.)  608 ;  Carter  v.  State,  63  Ala. 
52,  35  Am.  Eep.  4;  State  v.  Doyle, 
107  Mo.  36,  17  S.  W.  751;  State  v. 
V.  .luneau,  88  Wis.  180,  43  Am.  St. 
Kep.  877,  24  L.  R.  A.  857,  59  N.  W. 
580;  Davis  v.  State,  31  Neb.  247,  47 
N.  W.  854;  MoGuire  v.  People,  44 
Mich.  286,  38  Am.  Eep.  265,  6  N.  W. 
669;  State  v.  Michael,  37  W.  Va.  568, 
19  L.  R.  A.  605,  16  S.  E.  803; 
Freasier  v.  State  :  (Tex..  Or.),  84  S. 
W.  360.  But  answers  must-  not  be 
parrot-like  repetitions  of  what  he  has 
been  told  to  say:  North  Texas  Const. 
Co.  v.  Bostick,  98  Tex.  239,  83  S.  W. 
12.  It  is  error  for  the  court  to  re- 
fuse to  examine  such  witness  or  to 
allow  the  attorney  to  do  so:  Young 
V.  State,  122  Ga.  725,  50  S.  E.  996. 
See,  also,  cases  cited  under  last,  sec- 
tion. 

32  Carter  v.  State,  63  Ala.  52,  35 
Am.   Rep.   4,   and    note. 

33  Williams  v.  State,  12  Tex.  App. 
127;   Carter  v.  State,  63  Ala.  32,  35 
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definite  or  exact  knowledge  of  this  subject.**  Indeed,  if  such 
accuracy  were  insisted  upon,  it  might  often  exclude  the 
testimony  of  adults.  It  has  been  held  sufficient  where  the 
child  stated  that  he  knew  that  it  was  wrong  to  tell  a  lie, 
and  that  he  would  be  punished  if  he  did  so,*^  or  where  the 
child  used  language  equivalent  to  saying  that  he  would  be 
sent  to  hell  for  false  swearing.**  While  the  cases  agree 
that  the  competency  of  a  child  depends  upon  his  capacity 


Am.  Rep.  4,  and  note;  White  v.  State, 
136  Ala.  58,  34  South.  177;  Lee  v. 
Missouri  By.  Co.,  67  Kan.  402,  63 
L.  E.  A.  271,  73  Pae.  110;,  Kex  v. 
Pike,  3  Car.  &  P.  598 ;  Davis  v.  State, 
31  Neb.  240,  47  N.  W.  851;  Common- 
wealth V.  Lynes,  142  Mass.  577,  56 
Am.  Rep.  709,  8  N.  E.  408;  State  v. 
Michael,  37  W.  Va.  565,  19  L.  R.  A. 
605,  16  S.  E.  803 ;  McGuire  v.  People, 
44  Mich.  286,  38  Am.  Rep.  265,  6 
N.  W.  669. 

34  State  V.  Levy,  23  Minn.  104,  23 
Am.  Rep.  678;  Logston  v.  State,  3 
Heisk.  (Tenn.)  414;  Blackwell  v. 
State,  11  Ind.  196;  Davidson  v.  State, 
39  Tex.  129;  North  Texas  Const.  Co. 
V.  Bostiek  (Tex.  Civ.  App.),  80  S. 
W.  109.  See  the  late  cases:  John- 
son V.  State  (Ha.),  59  South.  894 
(intelligent  boy  of  thirteen) ;  State  v. 
Moraseo  (Utah),  128  Pac.  571; 
Godau  V.  State  (Ala.),  60  South.  908, 
(discretion  of  court);  State  v.  Sykes 
(Mo;),  154  S.  W.  113.0;  City  of  Vic- 
tor V.  Smilanich  (Colo.),  131  Pac; 
392;  GeW  v.  Bachmann-Bechtel  Brew- 
ing Co.,  156  App.  Div.  51,  ]41  N.  Y. 
Supp.  133. 

35  State  V.  Levy,  23  Minn.  104,  23 
Am.  Rep.  678;  McAmore  v.  Wiley, 
49  111.  App.  615;  Parker  v.  State,  33 
Tex.  Cr.  Rep.  Ill,  21  S.  W.  604,  25 
8.   W.   967. 

36  Logton  V.  State,  3  Heisk. 
(Tenn.)       414;      Commonwealth     v. 


Carey,  2  Brewst.  (Pa.)  404;  Draper 
V.  Draper,  68  El.  17;  Freasier  v. 
State  (Tex.  Cr.),  84  S.  W.  360. 
Further  eases  illustrating  the  subject: 
Grimes  v.  State,  105  Ala.  86,  17 
South.  184;  Williams  v.  State,  109 
Ala.  64,  19  South.  530.  In  People 
V.  Bernal,  10  Gal.  66,  the  rule  is  thus 
stated :  "It  is  ■.  essential  that  they 
should  possess  sufficient  intelligence 
to  receive  just  impressions  of  the 
facts  respecting  which  they  are  ex- 
amined, sufficient  capacity  to  relate 
them  correctly,  and  suflicient  instruc- 
tion to.  appreciate  the  nature  and  ob- 
ligation of  an  oath."  In  Common- 
wealth V.  Hutchinson,  10  Mass.  225, 
it  is  said  a  child  would  be  competent 
to  testify  if  he  "possess  a  sufficient 
sense  of  the  wickedness  and  danger 
of  false  swearing,  ....  although  of 
never  so  tender  an  age."  And  in 
State  V.  Reddington,  7  S.  D.  368,  64 
N.  W.  170,  it  is  si>id  that  to  entitle 
a  child  to  testify  as  a  witness,  "He 
is  only  required  to  be  able  to  dis- 
tinguish the  moral  difference  between 
right  and  wrong;  and  where  the  law 
or  the  court  says  he  must  understand 
the  obligation  of  an  oath,  it  means 
only  that,  possessing  such  ability  to 
discriminate,  he  understands  that  his 
position  as  a  witness  imposes  upon 
him  the  moral  and  legal  duty  to  tell 
only  what  is  true." 
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to  understand  the  nature  and  obligation  of  an  oath,  this 
does  not  imply  that  he  should  be  able  to  define  the  meaning 
of  the  word  "oath,"  but  an  adequate  sense  of  the  impro- 
priety of  falsehood  is  all  that  is  necessary.  "A  child  that 
has  an  adequate  sense  of  the  impropriety  of  falsehood  does 
understand  the  nature  of  an  oath  in  the  proper  sense  of 
the  term,  even  though  she  may  not  know  the  meaning  of 
the  word  'oath'  and  may  never  have  heard  that  word 
before";  and  a  child  of  seven  and  one-half  years  was  held 
competent  to  testify  who  stated,  upon  preliminary  examina- 
tion to  test  her  competency,  that  she  did  not  understand 
the  nature  of  an  oath ,  or  what  was  meant  by  being  sworn 
in  court,  but  that  she  went  to  Sunday-school  and  under- 
stood that  if  she  did  not  tell  the  truth  she  would  be  whipped, 
and  that  it  was  wrong  to  tell  anything  that  was  not  true.^'^ 
In  Georgia,  the  supreme  court  refused  to  reverse  a  ruling 
permitting  a  child  of  eight  to  testify,  who  stated  on  the 
preliminary  examination  that  he  did  not  know  what  an  oath 
was,  but  also  stated  that  he  knew  what  it  was  "to  go,  into 
the  courthouse  and  swear  you  have  to  tell  the  truth,"  and 
that  the  law  would  punish  him  if  he  told  a  story,  and  that 
if  he  told  a  story  he  would  go  to  hell.**  In  some  English 
cases  the  judges  have,  in  the  exercise  of  their  discretion, 
postponed  the  trial  to  give  an  opportunity  to  instruct  a 
child,  the  principal  witness,  as  to  the  nature  of  an  oath.^^ 

37  Williams    v.    United    States,    3  58    Pae.    1108.     See,    also,    note    to 
App.    Gas.    (D.    0.)     335.  Kenney  v.  State,  65  L.  K.  A.  316,  on 

38  Minton  v.  State,  99  Ga.  254,  25  the   admissibility   of    declarations    of 
S.  E.  626.     See,  also.  State  v.  Meyer,  infants    too    young    to    be    sworn    as 
13a   Iowa,  507,   14  Ann.   Cas.   1,   113  witnesses  at   the   trial,   in   which   the 
N    W.   322,   124   Am.   St.   Kep.   295,  writer  of  the  note  has  carefully  eol- 
and  note  which  contains,  among  much  lected  the  cases  covering  such  state- 
useful  matter,  a  criticism  of  State  v.  ments  of  the  child  as   form  part  of 
King,  117  Iowa,  484,  91  N.  W.  768.  the    res    gestae.     See,    also,    note    on 
for  its   exclusion  of  the  evidence  of  same  subject  to  Beal-Doyle  Drygooda 
a  girl  of  twelve;   State  v.  Meyer,  14  Co.   v-.   Carr,  14  Ann.  Cas.  51.  ■ 
Ann.   Cas.   3,  which   also  has   an  ex-  39  Rex  v.  White,  1  Leach  C.  C.  430, 
haustive   note   on   the   same   subject;  note  a;  Bex  v.  Wade,  1  Moody  C.  C. 
Click  v.   State    (Tex.   Cr.),  66  S.  W.  86. 

1104;   State  v.  Blythe,  20  Utah,  378, 
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But  in  other  cases  it  has  been  held  that  the  child  should 
understand  the  binding  obligation  of  an  oath  from  the  gen- 
eral course  of  religious  education,  and  not  merely  from  in- 
struction given  for  the  purpose  of  the  trial.*"  In  the  United 
States  it  has  been  usual  to  have  the  child  instructed  as  to 
the  nature  of  the  oath,  where  the  oath  is  required,  and  then 
to  receive  the  evidence.*^  The  weight  of  authority  is  op- 
posed to  testing  the  capacity  of  a  child  to  comprehend  the 
obligations  of  an  oath,  by  the  effect  of  the  oath  upon  its 
conscience,  as  arising  from  religious  feelings  of  a  perma- 
nent nature.*^  "For  children  to  be  competent  as  witnesses 
it  is  not  requisite  that  they  should  profess  to  know  what 
becomes  of  anyone  who  swears  to  a  falsehood,  or  the  effects 
of  an  oath.  If  they  know  their  ignorance  touching  these 
great  mysteries  and  candidly  avow  it,  there  is  the  more  rea- 
son to  think  they  have  some  clear  knowledge  on  other  sub- 
jects and  will  be  candid  in  communicating  it.  It  is  enough 
for  mere  competency  if  thej^  know  the  nature  of  an  oath.  "^^ 

io  Rex    V.   Williams,    7    Car.    &   P.  supported   by    sufficient    authority   to 

320;   Rex  i.  Pike,  3  Car.  &  P.  598;  give  it  weight. 

Hex  V.  Nicholas,  2  Car.  &  K.  246,  2  *2  Williams  v.  United  States,  3  App. 
Cox  C.  C.  136;  but  it  was  added  in  Cas.  (D.  C.)  335;  Sokel  v.  People, 
the  last  ease  that,  where  the  intellect  212  111.  238,  72  N.  E.  382;  Bright 
was  sufficiently  matured  and  the  edu-  v.  Commonwealth,  120  Ky.  298,  117 
cation  had  been  neglected,  a  post-  Am.  St.  Rep.  590,  86  S.  W.  527; 
ponement  might  be  very  proper.  See,  State  v.  Washington,  49  La.  Ann. 
also,  State  ^■.  Michael,  37  W.  Va.  568,  1602,  42  L.  R.  A.  553,  22  South.  841; 
19  L.  R.  A.  605,  and  note,  16  S.  E.  Agnew  v.  Brooklyn  City  R.  Co.,  5  N. 
803;  North  Texas  Const.  Co.  v.  Bos-  Y.  Supp.  756;  Commonwealth  \.  Fur- 
tick  (Tex.  Civ.  App.),  80  S.  W.  109.  man,  211  Pa.  549,  107  Am.  St.  Rep. 

41  Carter  v.  State,  63   Ala.  52,  35  ^^^'  ^^  ^"-   ^O^^;   Sancedo  v.   State 

Am.  Rep.  4;  Commonwealth  v.  Lynes,  C^^^'-  <^''-).  69  S.  W.  142.     In  Texas, 

142   Mass.   577,  56   Am.  Rep.   709,  8  ""*'^  ""^  legislature  amended  the  stat- 

N.  E.  408;  Day  v. -Day,, 56  N.  H.  316;  "'*'  *  '^^'^^^  '^^^'^'^  "™e  years  of  age 

State  v.  Todd,  110  Iowa,  631,  82  N.  """''^  °°'  ^^  *  ''it"«ss  i°  a  case  in- 

W.  322.     In   Texas  it  has  been  held  ''°'^'"S  ^^^^  <"■  li'^^ty.  as  he  was  not 

error  to  so  instruct  a  child  witness:  punishable   for    perjury:    Freasier    v. 

Tavlor  v.  State,  22  Tex.  App.  529,  58  ^tate  (Tex.  Cr.),  84  S.  W.  360.     The 

Am.    Bep.    656,   3    S.   W.    753.     This  amended    act    is    cited    in    Moore    v. 

decision  has,  however,  been  arlverselv  ^^ate,  49  Tex.  Cr.  450,  96  S.  W.  327. 

criticised,  and  in  our  opinion  it  is  not  ^'^  ^°"'^   ''■   State,   79   Ga.   498,  5 

S.  E.  51. 
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In  Indiana,  a  child  of  ten  was  held  competent  who  said  she 
would  tell  the  truth  and  the  whole  truth,  and  that  her  mother 
had  told  her  to  tell  the  truth  in  this  case,  notwithstanding 
that  she  further  said  she  did  not  know  whether  the  punish- 
ment for  swearing  to  a  lie  would  be  in  this  world  or  a 
future  one.**  In  Missouri,  it  is  held  that  a  child  who  is 
otherwise  competent  is  not  disqualified  as  a  witness  because 
of  not  having  received  religious  instruction.*^  In  Pennsyl- 
vania, a  boy  of  eight  was  held  to  be  competent  to  testify 
without  regard  to  his  religious  instruction.  Said  the  court : 
"The  truth  is  what  the  law,  under  the  rules  of  evidence  is 
seeking,  and  if  a  full  and  present  understanding  of  the 
obligation  to  tell  it  is  shown  by  the  witness,  the  nature  of 
his  conception  of  the  obligation  is  of  secondary  impor- 
tance. "*•'  In  Hawaii,  it  is  provided  by  statute  that  the  testi- 
mony of  a  minor  may  be  received  notwithstanding  the  fact 
that  he  may  be  destitute  of  the  knowledge  of  God  and  of 
any  belief  in  religion  or  in  a  future  state  of  rewards  and 
punishments.*^     In  Alabama,  it  was  held  that  if  a  child, 

**  Blaekwell  v.  State,  11  Ind.  196.  is   a   competent  witness,   though   "ig- 

45  Cadmus  v.  St.  Louis  Bridge  &  norant  of  God,  and  of  the  evil  of 
T.  Co.,  15  Mo.  App.  86.              ,  lying,    and    of    the    punishment    pre- 

46  Commonwealth  v.  Furman,  211  scribed  therefor,  both  here  and  here- 
Pa.  549,  107  Am.  St.  Rep.  594,  60  after,"  if  he  have  sufficient  intelli- 
Atl.  1089.  The  court  in  that  ease  gence  to  truthfully  narrate  facts  to 
added:  "It  seems  to  us  that  the  crude  which  his  attention  is  directed. 

and  shadowy  beliefs  of  small  children  47  Republic  v.  Ah  Wong,  10  Hawaii, 
concerning  God  and  the  hereafter  are  524.  In  Tennessee  it  was  held  in 
so  uncertain,  that  the  tests,  based  upon  effect  in  Logston  v.  State,  3  Heisk. 
religious  instruction,  even  though  414,  that  a  child  offered  as  a  wit- 
given  by  the  trial  judge  himself,  are  ness  must  have  an  idea  of  future 
of  little  or  no  moment,  and  should  rewards  and  punishments.  Section 
rather  be  discarded  than  followed  in  5593  of  Shannon's  Annotated  Code 
this  enlightened  age.  The  whole  pur-  (1896)  ■  provides,  however,  that  per- 
pose  of  the  trial  is  to  ascertain  thp  sons  who  do  not  believe  in  God 
truth,  and  the  oath  is  in  pursuance  and  a  future  state  of  rewards  and 
of  that  object.  If  the  witness  under-  punishments  may  be  witnesses.  For 
stands  that  this  is  demanded  and  that  a  discussion  of  the  question  of  re- 
punishment  will  follow  its  violation,  ligious  belief  as  affecting  the  corn- 
it  is  sufficient."  The  case  of  White  petency  of  witnesses  generally,  see 
V.  Commonwealth,  96  Ky.  180,  28  S.  note  to  Clinton  v.  State,  12  Ann.  Caa. 
W.  340,  held  that  a  child  under  twelve  155.     See,    also,    note    to    State    v. 
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previously  ignorant,  is  by  instruction  made  to  understand 
the  nature  of  the  obligation  to  speak  the  truth  which  is 
imposed  by  an  oath,  he  is  then  a  competent  witness;  and 
in  the  same  case  the  court  said  that  "when  a  child  of  tender 
years  is  produced  as  a  witness,  it  is  the  duty  of  the  presid- 
ing judge  to  examine  him  or  her,  without  the  interference 
of  counsel  further  than  the  judge  may  choose  to  allow,  in 
regard  to  the  obligation  of  the  witness'  oath;  and  in  proper 
cases,  to  explain  the  same^  to  one  intelligent  enough  to 
comprehend  what  he  says,  and  then  to  determine  whether 
or  not  such  child  shall  be  sworn  and  permitted  to  testify."** 
In  New  Hampshire,  it  was  held  that  when  a  child  offered 
as  a  witness  appears  not  informed  as  to  the  nature  of  an 
oath,  the  judge  may  instruct  him,  and,  if  then  satisfied  that 
he  understands,  may  receive  his  testimony.**  But  the  right 
to  give  instructions  to  a  child  after  it  appears  that  he  is 
ignorant  of  the  nature  and  obligation  of  an  oath,  so  that 
he  may  qualify  as  a  witness,  is  not  confined  to  the  judge. 
In  Massachusetts,  where  a  girl  of  thirteen  had  been  called 
as  a  witness  in  a  criminal  case,  and  withdrawn  because  ap- 
parently not  informed  as  to  the  obligation  of  an  oath,  but 
was  on  the  next  day  examined  by  the  judge  and  found  com- 
petent, it  was  held  that  the  defendant  could  not  object  on 
the  ground  that  she  had  been  instructed  by  a  Christian 
minister  as  to  the  nature  of  an  oath  since  the  last  adjourn- 
ment of  the  oourt.^** 

§  722  (740),  Degree  of  credit  to  be  given  such  testimony 
— Adult  testimony  as  to  occurrences  in  childhood. — There  is 
a  clear  distinction  to  be  marked  between  the  evidence  of 
children  and  that  of  adults  concerning  matters  which  oc- 
curred in  their  childhood.  We  are  dealing  chiefly  with 
the  former,  but  refer  to  the  testimony  of  adults  as  to  long 

Meyer,  14  Ann.   Cas.  3,  from  which  49  Day  v.  Day,  56  N.  H.  316. 

this  is,  by  permission,  extracted.  BO  Commonwealth     v.     Lynes,     142 

48  Carter  v.  State,  63  Ala.  52,  35  Mass.  577,  56  Am.  Eep.  709,  8  X.  E. 

Am.  Eep.  4.  408. 
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past  events  to  show  that  the  mere  fact  of  long  subsequent 
recounting  adds  but  little  to  the  weight  of  the  evidence.  In 
a  Georgia  case,^^  the  principal  witness  testified  to  facts  and 
circumstances  which  must  have  transpired  according  to  her 
own  evidence,  about  fifty-three  or  fifty-four  years  before 
the  testimony  was  given,  when  she  could  not  have  been  ex- 
ceeding six  or  seven  years  of  age,  and  she  testified  at  a 
time  when  she  had  become  aged  herself,  being  at  that  time 
fifty-nine  years  old.  The  court  said:  "While  we  will  not 
pretend  to  impute  to  a  woman  of  her  unquestionably  good 
character  willful  misrepresentation,  or  even  say  that  there 
may  not  be  a  memory  capable  of  retaining  facts  and  cir- 
cumstances occurring  at  so  tender  an  age,,  through  a  long 
life,  yet,  we  will  say  that  the  testimony  of  such  a  witness 
ought  to  be  perfectly  consistent  throughout,  to  show  that 

it  proceeds  from  such  a  memory While  the  evidence 

does  not  necessarily  impeach  itself,  as  to  the  facts  testified 
to  by  the  witness,  it  shows  how  closely  the  testimony  of  a 
witness  ought  to  be  scrutinized,  who  deposes,  after  so  great 
a  lapse  of  time,  to  transactions  which  took  place  when  the 
witness  was  of  so  tender  an  age,  that  it  would  be  most 
extraordinary  for  any  human  memory  to  retain  them." 
In  an  Illinois  case^^  a  man  of  forty-five  years  of  age  testi- 
fied that  a  fence  was  thirty-three  feet  distant  from  a  sec-r 
tion  line,  that  he  saw  it  there  when  he  was  nine  years  old, 
and  when  he  was  twelve  he  assisted  a  surveyor  in  making 
the  measurements.  It  was  objected  that  he  could  have  then 
had  no  intelligent  comprehension  of  the  facts  about  which 
he  testified.  The  court  said  that  they  did  not  think  his 
testimony  should  be  disregarded,  though,  perhaps,  it  was 
not  entitled  to  the  same  weight  that  it  would  have  been  if 
he  had  been  at  the  time  of  more  mature  judgment.  In  a 
case  of  homicide  committed  thirty-two  years  before  the 
trial  the  supreme  court  of  Utah  said:  "When  we  consider 
that  the  witness,  Ellen  Brown,  was  only  five  years  of  age 

51  Parker  v.  Chambers,  24  Ga.  518. 

52  Moffett  V.  South  Park  Commrs.,  138  111.  620,  28  N.  E.  975. 
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at  that  time,  and  that  other  witnesses  had  grown  old,  and 
possibly  forgetful  with  increasing  age,  we  cannot  conclude 
that  the  length  of  time  that  has  elapsed  since  the  hom- 
icide should  not  be  a  strong  circumstance  to  enter  into  the 
consideration  of  the  jury,  in  testing  the  truthfulness, 
forgetfulness,  candor  or  bias  of  those  left  to  relate  the  cir- 
cumstances of  this  alleged  murder,  and  as  bearing  upon  the 
probabilities  of  the  guilt  or  innocence  of  the  accused. "^^ 
The  rule  is  thus  fairly  to  be  inferred.  The  evidence  is  un- 
doubtedly admissible,  and  the  jury  will  attach  to  it  weight 
proportionate  to  the  interval  which  has  elapsed,  the  age 
at  time  of  happening  and  of  recounting  and  such  other  cir- 
cumstances as  may  surround  both  the  event  and  the  witness. 
For  instance,  the  mental  and  physical  health  of  the  witness 
may  be  an  important  factor  in  its  consideration — the  wit- 
ness may  have  been  injured,  his  memory  affected  or  the 
like.  All  these  circumstances  which  the  examination,  or 
more  probably  the  cross-examination,  may  have  evoked  will 
aid  the  jury  in  estimating  the  value  of  the  testimony.  Al- 
though, in  order  to  prevent  a  failure  of  justice,  it  is  often 
necessary  to  receive  the  evidence  of  children  of  tender  age, 
every  practitioner  of  experience  is  sensible  of  the  embar- 
rassments and  danger  which  attend  the  admission  of  such 
evidence.  It  is  true  it  may  be  urged  that  the  natural  lan- 
guage of  the  child  is  that  of  innocence  and  truth,  and  that 
its  testimony  is  apt  to  be  frfee  from  the  prejudice  or  sinister 
motives  which  too  often  affect  the  testimony  of  adults.  On 
the  other  hand,  it  may  be  urged  with  equal  force  that  tliis 
class  of  testimony  is  open  to  several  serious  objections. 
There  is  the  uncertainty  whether  the  witness  has  a  proper 
conception  of  the  obligation  of  an  oath.  Then  there  is  the 
still  greater  danger  that  such  testimony  may  have  been 
prompted   and  inspired  by  unscrupulous   and  interested 

B3  People  V.  Hancock,  7  Utah,  170,  and   her   daughter   regarding   an    old 

25   Pao.    1093.     See,  also,   Willett   v.  matter.     "Such  a   minute  recollection 

Fister,   18  Wall.    (U.  S.)     91,   21  L.  of  a  aix-year-old  transaction  is  almost 

Ed.  804,  wherein  Mr.  .Justice  Strong  too    remarkable    to    be    credited,"    is 

dealt  with  the  evidence  of  a  mother  the  comment  of  the  learned  justice. 
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persons.  Stephen  says:  "A  child  will  have  been  taught 
to  say  that,  if  it  tells  a  lie,  it  will  go  to  the  bad  place  when 
it  dies  (which  is  usually  taken  to  show  that  it  knows  the 
meaning  of  an  oath)  long  before  it  has  any  real  notion  of 
the  practical  importance  of  its  evidence  in  a  temporal  point 
of  view ;  and  also  long  before  it  has  learned  to  distinguish 
between  its  memory  and  its  imagination,  or  to  understand, 
in  the  least  degree,  what  is  meant  by  accuracy  of  expres- 
sion. It  is  hardly  possible  to  cross-examine  a  child,  for 
the  test  is  too  rough  for  an  immature  mind.  However 
gently  the  questions  may  be  put,  the  witness  grows  confused 
and  frightened,  partly  by  the  tax  on  its  memory,  partly  by 
the  strangeness  of  the  scene ;  and  the  result  is  that  its  evi- 
dence goes  to  the  jury  practically  unchecked,  and  has 
usually  greater  weight  than  it  deserves,  for  the  sympathies 
of  the  jury  are  always  with  it.  This  is  a  considerable  evil, 
for  in  infancy  the  strength  of  the  imagination  is  out  of  all 
proportion  to  the  power  of  the  -other  faculties ;  and  children 
constantly  say  what  is  not  true,  not  from  deceitfulness,  but 
simply  because  they  have  come  to  think  so,  by  talking  or 
dreaming  of  what  has  passed.  The  evil,  however,  is  one 
which  the  law  cannot  remedy.  It  would  be  a  far  greater 
evil  to  make  children  incompetent  witnesses  up  to  a  certain 
age.  The  only  remedy  is  that  judges  should  insist  to  juries 
more  strongly  than  they  generally  do  on  the  unsatisfactory 
nature  of  the  evidence  of  children  and  on  the  danger  of 
being  led  by  sympathy  to  trust  in  it."^*  In  a  well-known 
Iowa  case^^  the  court  said :  "The  credibility  of  the  prosecu- 
ting witness  is  attacked,  and  the  seeming  contradictions  in 

5*  General  'View    of    the    Criminal  would   seem   to   render   this   unneces- 

Law  of  England,  by  J.  F.  Stephen.  sary.     If   a   person    who    deliberately 

"The  practice  of  insisting  on  a  child's  and  advisedly  rejects  all  belief  in  God 

belief  in  punishment  in  a  future  state  and  a  future  state  is  a  competent  wit- 

for  lying  as  a  condition  of  the  ad-  ness,  a  fortiori,  a  child  who  has  re- 

missibility   of    its    evidence    leads    to  ceived  no  instructions  on  the  subject 

anecdotes  and  to   scenes  little   calcu-  must     be     competent     also":     Eeyn. 

lated   to   increase   respect   either   for  Steph.   Dig.,   note    11,   p.    238. 
religion  or  for  the  administration  of  53  State  v.  Todd,  110  Iowa,  631,  82 

justice.     The     statute     referred     to  N.  W.  322. 


§  723  (741)       THE  LAW   OF  EVIDENCE  IN   CIVIL   CABES.  364 

his  evidence  are  made  grounds  for  the  contention  that  the 
boy  did  not  understand  the  nature  of  an  oath.  We  have 
already  held  that  the  proper  preliminary  showing  as  to 
competency  was  made.  This  being  true,  the  credibility  of 
the  witness  was  for  the  j'arj.  In  arriving  at  the  weight  to 
be  given  his  evidence,  his  understanding  of  the  nature  of  an 
oath,  and  his  capacity  to  comprehend  the  distinction  between 
right  and  wrong,  as  disclosed  by  his  preliminary  examina- 
tion before  the  jury,  were  proper  matters  to  be  consid- 
ered." The  degree  of  credit,  then,  is  entirely  for  the  jury. 
They  have  had  the  opportunity  of  watching  the  child  in 
the  preliminary  examination  by  the  court  for  competency. 
They  have  better  opportunities,  perhaps,  than  the  court  for 
observation  of  the  demeanor  of  the  witness,  especially  with 
regard  to  those  in  court  who  might  possibly  control  the 
child 's  evidence  by  signs  or  by  regarding  him  with  looks  of 
approval  and  otherwise.  They  carry  into  their  delibera- 
tions the  many  apparent  trifles  which,  added  to  their  knowl- 
edge of  human  nature,  enable  them  sufficiently  well  to 
appraise  at  its  true  value  the  weight  and  worth  of  the  testi- 
mony so  given. 

§  723  (741).  Want  of  capacity— Insanity.— The  ad- 
vancement of  science  and  the  improvement  of  society  have, 
in  modem  times,  very  materially  mitigated  the  misfortunes 
of  the  insane,  and  greatly  modified  the  sweeping  rule  that 
formerly  excluded  them  from  testifying  as  witnesses  in 
courts  of  justice.  At  common  law  it  was  formerly  held 
that  insane  persons,  or  lunatics,  as  they  were  called,  could 
not  be  admitted  to  testify  as  witnesses.  Insanity  was,  in 
olden  times,  but  little  understood ;  the  lunatic  was  generally 
classed  with  the  idiot,  and  both  were  absolutely  excluded 
from  the  witness-box.  At  the  present  date,  however,  while 
a  person  who  is,  at  the  time  of  his  examination,  found  to 
be  so  much  under  the  influence  of  insanity  as  to  be  deprived 
of  that  share  of  understanding  which  is  necessary  to  give 
him  a  knowledge  of  right  and  wrong,  and  to  enable  him  to 
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retain  in  memory  the  events  of  which  he  has  been  witness, 
is  invariably  excluded  from  testifying  as  a  witness,  the  rule 
now  fiirmly  established,  both  in  England  and  in  this  country, 
is,  that  a  lunatic  or  insane  person  is  admissible  as  a  wit- 
ness, if,  on  examination  by  the  court  or  by  evidence  aliunde, 
he  appears  to  have  sufficient  understanding  to  apprehend 
the  nature  and  obligation  of  an  oath,  and  to  be  capable  of 
giving  a  correct  account  of  the  matters  that  he  has  seen 
or  heard,  and  in  reference  to  which  he  is  called  to  testify.^" 
In  one  of  the  cases  cited"'  Mr.  Justice  Field  said:  "It  is 
undoubtedly  true  that  a  lunatic  or  insane  person  may,  from 
the  condition  of  his  mind,  not  be  a  competent  witness.  His 
incompetency  on  that  ground,,  like  incompetency  for  any 
other  cause,  must  be  passed  upon  by  the  court,  and  to  aid 
its  judgment,  evidence  of  his  condition  is  admissible.  But 
lunacy  or  insanity  assumes  so  many  forms,  and  is  so  often 
partial  in  its  extent,  being  frequently  confined  to  particular 
subjects,  whilst  there  is  full  intelligence  on  others,  that 
the  power  of  the  court  is  to  be  exercised  with  the  greatest 
caution.     The  books  are  full  of  cases  where  persons  show- 

56  Walker  v.  State,  97  Ala.  85,  12  v.  ShafCer,  7  Okl.  459,  54  Pae.  698; 

South.  83;  Worthington  v.  Meneer,  96  State  v.  WelcTon,  39  S.  C.  318,  24  L. 

Ala.  310,  17  L.  R.  A.  407,  11  South.  E.   A.   126,   17   S.  E.  689;   Batterton 

72;    Clements   v.   McGinn    (Cal.),   33  v.  State,  52  Tex.  Cr.  381,  107  S.  W. 

Pac.    920;    Holcomb   v.   Holeomb,   28  826;    Coleman   v.   Commonwealth,    25 

Conn.  177;   State  v.  Brown,  2  Marv.  Gratt.   (Va.)   865,  18  Am.  Rep.  711; 

(Del.)    380,   36   Atl.   458;    Cuesta   v.  Burns    v.    State,    145   Wis.    373,    140 

Goldsmith,   1  Ga.  App.  48,  57  S.  B.  Am.  St.  Rep,  1081,  128  N.  W.  987; 

983;    Mayor  v.   Caldwell,  81  6a.   76,  District    of    Columbia    v.    Arms,    107 

7  S.  E.  99;  State  v.  Simes,  12  Idaho,  U.  S.  519,  27  L.  Ed.  618,  2  Sup.  Ct. 

310,  9  Ann.  Cas.  1216,  85  Pac.  914;  Rep.  840;  Evans  v.  Hettich,  7  Wheat. 

Tucker  v.  Shaw,  158  111.  326,  41  N.  E.  (TJ.   S.)    453,   5  L.  Ed.   496;   Eegina 

913;    Dickson   v.   Waldron,    135    Ind.  v.  Hill,  2  Den.  C.  C.  254,  5  Cox  C.  C. 

507,  41  Am.  St.  Rep.  440,  24  L.  B.  A.  259,   5   E'ng.  L.   &   Bq.  547;    Pennell 

483,    34    N.    E.    506,    35    N.    E.    1;  v.    Tait,    1    Cromp.   M.   &   R.    584,    5 

Kendall   v.   May,    10   Allen    (Mass.),  Tyr.   218;    Spittle   v.   Walton,   L.    R. 

59;   Pease  v.  Burrowes,  86  Me.   153,  11   Eq.   Cas.   420.     See,  also,  note  to 

29  Atl.  1053;  State  v.  Hayward,  62  Lopez' v.  State,  28  Am.  St.  Rep.  94i'. 
Minn.  474,  65   N.  W.  63;   People  v.  57  District    of    Columbia   v.    Arms, 

New   York   Hospital,    3    Abb.   N.    C.  supra.    See,  also,  Wright  v.  Southern 

(N.  y.)  229;  Hartford  v.  Palmer,  16  Express    Co.,    80    Fed.    85,    in    whifch 

Johns.  (N.  Y.)   143;  City  of  Guthrie  the  leading  case  is  followed. 
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ing  mental  derangement  on  some  subjects  evince  a  high 
degree  of  intelligence  and  wisdom  on  others.  The  existence 
of  partial  insanity  does  not  unfit  individuals  so  affected  for 
the  transaction  of  business  on  all  subjects,  nor  from  giving 
a  perfectly  accurate  and  lucid  statement  of  what  they  have 
seen  or  heard.  "^^  The  general  rule,  therefore,  is,  that  a 
lunatic  or  a  person  affected  with  insanity  is  admissible  as 
a  witness  if  he  have  sufficient  understanding  to  apprehend 
the  obligation  of  an  oath,  and  to  be  capable  of  giving  a 
correct  account  of  the  matters  which  he  has  seen  or  heard 
in  reference  to  the  questions  at  issue ;  and  whether  he  have 
that  understanding  is  a  question  to  be  determined  by  the 
court,  upon  examination  of  the  party  himself,  and  any  com- 
petent witnesses  who  can  speak  to  the  nature  and  extent 
of  his  insanity.^*    But  those  who,  by  reason  of  permanent 


58  In  a  ease  in  the  prerogative 
court  of  Canterbury,  counsel  stated 
that  partial  insanity  was  unknown  to 
the  law  of  England;  but  the  court 
replied  that  if  by  this  was  meant 
that  the  law  never  deems  a  person 
both  sane  and  insane  at  one  and  the 
same  time  upon  one  and  the  same 
subject,  the  assertion  was  a  truism; 
and  added:  "If  by  that  position  it 
be  meant  and  intended  that  the,  law 
of  England  never  deems  a  party  both 
sane  and  insane  at  different  times 
upon  the  same  subject,  and  both  sane 
and  insane  at  the  same  time  upon  dif- 
ferent subjects,  there  can  scarcely  be 
a  position  more  destitute  of  legal 
foundation,  or,  rather,  there  can 
scarcely  be  one  more  adverse  to  the 
stream  and  current  of  legal  author- 
ity"^ Dew  v.  Clark,  3  Add.  Ecc.  79, 
94. 

59  Such  was  the  decision  of  the 
court  of  criminal  appeal  in  England, 
in  the  case  of  Eegina  v.  Hill,  5  Cox 
C.  C.  259.  In  that  case  Chief  Jus- 
tice Campbell  said  that  he  entertained 
no  doubt  tbat  the  rule  laid  down  by 


Baron  Parke,  in  an  unreported  case 
which  had  been  referred  to,  was  cor- 
rect, that  wherever  a  delusion  of  an 
insane  character  exists  in  any  person 
who  is  called  as  a  witness,  it  is  for 
the  judge  to  determine  whether  the- 
person  so  called  has  a  sufficient  sense- 
of  religion  in  his  mind  and  a  suffi- 
cient understanding  of  the  nature  of 
an  oath,  and  it  is  for  the  jury  to 
decide  what  amount  of  credit  they 
will  give  to  his  testimony.  "Various- 
authorities,"  said  the.  chief  justice,, 
"have  been  referred  to,  which  lay 
down  the  law  that  a  person  non 
compos  mentis  is  not  an  admissible- 
witness;  but  in  what  sense  is  the  ex- 
pression. iioJi  compos  mentis  employed? 
If  a  person  be  so  to  such  an  extent 
as  not  to  understand  the  nature  of 
an  oath,  he  is  not  admissible.  But 
a  person  subject  to  a  considerable 
amount  of  insane  delusion  may  yet  be 
under  the  sanction  of  an  oath  and 
capable  of  giving  very  material  evi- 
dence upon  the  subject  matter  under 
consideration."  And  the  chief  justice 
added:  "The  proper  test  must  always. 
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insanity,  are  unable  to  comprehend  the  obligation  of  an 
oath,  are  incompetent  to  testify.^"  "It  makes  no  difference 
from  what  cause  this  defect  of  understanding  may  have 
arisen,  nor  whether  it  be  temporary  and  curable,  or  per- 
manent, whether  the  party  be  hopelessly  an  idiot  or  maniac, 

or  only  occasionally  insane,;  as  a  lunatic While  the 

deficiency  of  understanding  exists,  be  the  cause  of  what 
nature  soever,  a  person  is  not  capable  to  be  sworn  as  a 
witness.  "^^     One  who  has  been  insane  is  not,  however,  ex- 


be, — does  the  lunatic  understand  what 
he  is  saying,  and  does  he  understand 
the  obligation  of  an  oath?  The  lun- 
atic may  be  examined  himself,  that 
his  state  of  mind  may  be  discovered, 
and  witnesses  may  be  adduced  to  show 
in  what  state  of  sanity  or  insanity 
he  actually  is;  still,  if  he  can  stand 
the  test  proposed,  the  jury  niust  de- 
termine all  the  rest."  In  the  same 
case  it  was  said  that  if  the  proposi- 
tion that  a  person  suffering  under  an 
insane  delusion  cannot  be  a  witness 
were  maintained  to  the  fullest  extent, 
every  m&n  subject  to  the  most  in- 
nocent, unreal  fancy  would  be  ex- 
cluded. Martin  Luther  believed  that 
he  had  a  personal  conflict  with  the 
devil.  Dr.  Johnson  was  persuaded 
that  he  had  heard  his  mother  speak 
to  him  after  her  death.  In  every 
ease,  the  judge  must  determine  ac- 
cording to  the  circumstances  and  ex- 
tent of  the  delusion.  Unless  judg- 
ment and  discrimination  be  applied 
to  each  particular  case,  there  may  be 
the  most  disastrous  consequences. 
And  further,  that  the  rule  contended 
for  would  have  excluded  the  testi- 
mony of  Socrates,  for  he  had  oBe 
spirit  always  prompting  him. 

60  Armstrong  v.  Timmons,  3  Harr. 
(Del.)  342;  City  of  Covington  v. 
O'Meara,  133  Ky.  762,  119  S.  W. 
187;  State  v.  Hayward,  62  Minn.  474, 
65   N.    W.    63;    State   v.   Meyert,   46 


Neb.  152,  37  L.  E.  A.  423,  and  note, 
64  N.  W.  697;  Livingston  v.  Kier- 
sted,  10  Johns.  (N.  Y.)  362;  Evans 
V.  Hettieh,  7  Wheat.  453,  5  L.  Ed. 
496;  Holland  v.  Riggs,  53  Tex.  Civ. 
App.  367,  116  S.  W.  167;  Lopez  v. 
State,  30  Tex.  App.  487,  28  Am,  St. 
Eep.  935,  and  extended  note,  17  S. 
W.  1058 ;  Coleman  v.  Commonwealth, 
25  Gratt.  (Va.)  865,  18  Am.  Eep. 
711;  State  v.  Smith,  26  Wash.  354, 
67  Pac.   70.  , 

61  1  Greenl.  Ev.,  13th  ed.,  §  365.  In 
a  note  to  this  same  section  he  says: 
"Where,  in  a  trial  for  manslaughter, 
a  lunatic  was  admitted  as  a  witness, 
who  had  been  confined  in  a  lunatic 
asylum,  and  who  labored  under  the 
delusion,  both  at  the  time  of  the 
transaction  and  of  the  trial,  that  he 
was  possessed  of  twenty  thousand 
spirits,  but  whom  the  medical ,  witness 
believed  to  be  capaible  of  giving  an 
account  of  any  transaction  that  hap- 
pened before  his  eyes,  and  who  ap- 
peared to  understand  the  obligations 
of  an  oath,  and  to  believe  in  future 
rewards  and  punishments,  it  was  held 
that  this  testimony  was  properly  re- 
ceived." And  he  further  says,  citing 
from  Coleman  v.  Commonwealth,  25 
Gratt.  865,  18  Am.  Eep.  711:  "If 
the  witness  can  discern  right  from 
wrong,  and  has  power  to  speak  from 
memory,  he  is  competent." 
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eluded  on  this  ground,  if  his  testimony  is  offered  during 
a  lucid  interval.^^  But  the  party  seeking  to  introduce  such 
testimony  must  show  that  the  witness  is  competent  at  that 
time,  as  insanity  is  presumed  to  continue  as  a  mental  state, 
when  it  has  once  existed,  until  the  contrary  is  shown.^^ 
By  the  weight  of  authority,  such  a  witness  may  testify  dur- 
ing a  lucid  interval,  even  as  to  transactions  which  happened 
during  his  insanity.  Under  such  circumstances,  the  fact 
of  insanity  may,  of  course,  be  shown,  but  it  affects  the  cred- 
ibility and  not  the  competency  of  the  witness.®*  Where  it 
was  sought  to  impeach  the  credibility  of  a  witness  on  the 
ground  that  although  sane  at  the  time  of  the  trial  and 
at  the  time  of  the  occurrence  about  which  he  was  to  testify, 
he  had  been  insane  in  the  interval,  the  court  in  refusing  to 
permit  the  proof  said:  "It  is  an  inquiry  into  the  present 
strength  of  a  witness'  mind  and  memory;  an  inquiry  as 
to  what  extent  disease  and  temporary  insanity  have  af- 
fected his  miiid;  an  inquiry  too  wide,  loose  and' uncertain 
to  be  admitted.  On  the  same  principle  we  should  admit 
an  inquiry  into  a  witness'  habits  of  intemperance  or  other 
causes  affecting,  though  temporarily,  his  mind  and  rea- 
son."®^ Wharton  says:  "Insanity,  unless  amounting  to 
entire  extinction  of  reason,  is  not  considered  ground  for 
absolute  exclusion  from  the  witness-box.  It  is,  however,  ad- 
missible, in  order  to  affect  his  credit,  to  prove  that  the  wit- 
ness was  subject  to  insane  delusions.  If  insanity  or  other 
mental  incompetency  be  set  up  as  a  ground  for  exclusion, 

62  Evans  v.  Hettieh,  7  Wheat.  453,  manent  as  distinguished  from  mere 
5  L.  Ed.  496;  Campbell  v.  State,  23  temporary  derangement.  Gushing,  C. 
Ala.  44;  Holcomb  v.  Holeomb,  28  J.,  in  State  v.  Kelley,  57  N.  H.  549, 
Conn.  177;  Cannady  v.  Lynch,  27  says:  "Ordinarily,  a  person  proved  to 
Minn.  435,  8  If.  W.  164;  Kendall  v.  have  been  insane  at  any  time  is  pre- 
May,  10  Allen,  59.  sumed  to  remain  so  until  the  contrary 

63  Armstrong  v.  Timraons,  3  Harr.  is  proved,  though  this  is  not  always 
(Del.)   3'4'2;   Spittle  v.  Walton,  L.  E.  so." 

11   Eq.    Cas.   420;    Hoyt   v.   Adee,   3  04  Holcomb  v.   Holeomb,   28   Conn. 

Lans.    (N.   Y.)    173.     See   §59,   ante,  177;  Sarback  v.  Jones,  20  Kan.  497; 

where  this  presumption  is   fully   dis-  Endel  v..  Wall,  16  Fla.  786. 

cussed,   and    the    term    "insanity"   is  ,65  Phillips  v.  Short,  2  Harr.  (Del.) 

qualified   as   general,   chronic   or   per-  339. 
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the  preliminary  examination  of  the  witness  is  the  peculiar 
province  of  the  court.  If  the  witness,  in  the  opinion  of  the 
court,  is  absolutely  incompetent,  he  should  be  ruled  out. 
But  to  justify  such  exclusion,  mere  streaks  of  insanity  are 
not  sufficient.  A  man  may  have  many  delusions,  and  yet 
be  capable  of  narrating  facts  truly;  and  in  any  view,  the 
existence  of  such  delusions  on  his  part  at  the  time  of  trial 
goes  to  his  credit,  and  not  to  his  competency.  Evidence 
of  mental  disturbance  at  the  time  of  the  event  narrated 
can  be  received  to  affect  credibility.  An  inquisition  of 
lunacy  may  be  prima  facie  evidence  of  incompetency,  but 
does  not  exclude,  if,  upon  hearing,  the  court  find  that  the 
witness  understands  the  nature  of  an  oath  and  the  facts 
of  which  he  speaks.  When  there  is  no  inquisition,  the 
burden  is  on  the  party  disputing  sanity.  We  have  already 
noticed  that  where  it  appears  that  a  witness  was  absolutely 
deficient  of  the  requisite  perceptive  powers  at  the  time  of 
the  event  to  be  testified  to,  he  may  be  excluded  by  the  court.. 
Instances  of  this  kind,  however,  are  of  very  rare  occur- 
rence. "*®  Although  it  has  been  maintained  by  high  author- 
's Wharton's  Crim.  Ev.,  8th  ed.,  inary  inquiry  before  the  court,  or 
§§  370-373.  An  inquisition  of  lunacy  aome  person  specially  delegated  for 
found  against  a  party  offered  as  a  that  purpose.  And  an  affidavit  sworn 
witness  is  'prima  facie  evidence  of  his  to  by  a  person  under  confinement  in 
incompetency  to  testify  as  a  witness:  a  lunatic  asylum,  without  any  notice 
Hoyt  V.  Adee,  3  Laus.  (N.  Y.)  173.  in  the  jurat  of  the  circumstances  un- 
And  general  insanity  being  proved,  der  which  or  the  place  where  it  was 
the  presumption  is  that  it  continues;  sworn,  will  be  ordered  taken  off  the 
and  it  rests  upon  the  party  offering  file:  Spittle  v.  Walton,  L.  E.  11  Eq. 
the  witness  to  show  that  he  has  been  Cas.  420.  But  an  inquisition  of 
so  far  restored  to  sanity  that  he  may  lunacy  found  will  not  exclude  the 
be  heard  as  a  witness  with  any  re-  witness  if  upon  a  hearing  the  court 
lianee  upon  his  memory  and  judg-  finds  that  he  understands  the  nature 
ment.  Where  this  is  not  done,  the  of  an  oath  and  the  facts  about  which 
witness  is  not  competent:  Armstrong  he  is  called  to  testify:  1  Wharton  on 
v.  Timmons,  3  Harr.  (Del.)  342.  Be-  Evidence,  3d  ed.,  §  403;  Eegina  v. 
fore,  therefore,  the  affidavit  of  a  Hill,  2  Denio  C.  C.  254,  5  Cox  C.  C. 
person  suffering  from  mental  delu-  259,  5  Eng.  L.  &  Eq.  547;  Kendall  v. 
sions  and  confined  in  a  lunatic  asylum  May,  10  Allen  (Mass.),  59;  Canuady 
can  be  read,  his  mental  condition  v.  Jjynch,  27  Minn.  435,  8  N.  W.  164. 
must  be  first  ascertained  by  prelim-  And  a  person  who  has,  some  time 
Evidence  IV — 21 
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ity  that  the  testimony  of  a  monomaniac  should  not  be  ad- 
mitted,®^ yet  the  weight  of  authority  seems  to  sustain  the 
view  that  monomania  upon  a  subject  not  in  issue  does  not 
necessarily  render  the  witness  incompetent  if,  in  the 
opinion  of  the  court,  he  understands  the  nature  and  obliga- 
tions of  an  oath,  and  can  give  a  correct  account  of  what  he 
has  seen  or  heard.  In  such  cases,  the  question  of  compe- 
tency is  for  the  court,  and  that  of  credibility  for  the  jury."^ 
In  conducting  the  preliminary  investigation  for  competency 
the  witness  himself  may  be  examined  and  cross-examined, 
and  other  witnesses  may  be  called  to  testify  as  to  the 
nature  of  his  insanity,  in  order  that  the  court  may  be 
enabled  to'  determine  the  question  of  his  competency.*''' 
Difficulty  may  arise  in  determining  what  degree  of  mental 
unsoundness  is  necessary  to  render  the  witness  incompe- 
tent. On  this  subject  a  learned  writer  says:  "Calm  reflec- 
tion will  convince  that,  if  mental  alienation  is  to  be  retained 
in  bur  law  as  a  ground'  of  incompetency,  it  should  be 
restricted  to  cases  where  it  is  found  impossible  to  com- 
municate with  the  witness  so  as  to  make  him  understand 
that  he  is  in  a  court  of  justice,  and  expected  to  speak  the 

prior  to  the,  trial  at  which  he  is  called  519,  27  L.  Ed.  618,  2  Sup.  Ct.  Rep. 

upon  to  testify,,  been  declared  insane  840;   Holcomb  v.   Holcomb,  28  Conn, 

and   placed  under   guardianship,   and  177;    State  a.   Simes,   12  Idaho,   310, 

thereafter,  before  being  introduced  as  9  Ann.  Cas.  1216,  85  Pac.  914;  Col'e- 

a    witness,    has   been    duly    adjudged  man     v.     Commonwealth,     25     Graft', 

sane  and  released  from  guardianship,  (Va.)    865,   18   Am.   Rep.   711';    Eay, 

is   a   competent   witness   in   the   case,  Med.  Jur.,  5th  ed.,  §  304. 

and  ,may   testify^  as   to    facts   which  69  Regina  v.  Hill,  2  Denio   C.  C.  254, 

occurred  during  the  period  he  was  un-  5   Cox   C.   C.   259,   5   Eng.   L.   &  Eq. 

der  guardianship.     It  is  for  the  jury  547;   Holcomb  v.  Holcomb,  28  Conn, 

to  judge  6'f  the  credit  that  is  to  be  177 ;    Coleman  'v.   Commonwealth,    25 

given    to    his    testiniony:    Sarbach   'v.  Gratt.    (Va.)    865,  18  Am.  Rep.   711. 

Jones,  2i'   Kan.  497.     (Extract  from  But  in  Robinson  v.  Dana,  16  Vt.  474, 

note   to   Lopez   v.   State,   28   Am.   St.  it 'was  held  that  to  exclude 'a  witness 

Rep.  942.)       I  ,  from  testifying,  as  being  non  compos 

57  Waring  v.  Waring,  12  Jur.  947,  mentis  or  an  idiot,  the  fact  must  he 

6  Moore  P,.  341 ;  Rpscoe,  Cr.  Bv.,  8th  proved    by   other   testimony   and    not 

ed.,  118.  by  a  preliminary  examination  of  the 

,    68  Bc^.  V.  Hjll,  15  Jur.  470,  5  Eng.  witness.      I'his    decision,    however,    is 

L.  &  Eq.  547,  5  Cox  C.  C.  259 ;  t)is-  not     in   '  harmony    with     the    'current 

trict  of  Columbia  v.  Arms,  107  U.  8.  authority.      ' 
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truth.  Any  eecentricities  or  aberrations  which  fall  short 
of  this  are  surely  only  matter  of  comment  to  the  jury,  as 
to  the  reliance  to  be  placed  on  his  testimony."'^"  A  wit- 
ness may  be  discredited  by  showing  that  he  is  governed  by 
insane  delusions  on  the  subject  of  his  testimony,  but  no 
matter  how  strong  his  delusions  may  be,' they  will  not  ex- 
clude him  from  being  a  witness  during  a  lucid  interval  in 
which  he  is  free  from,  them.'^^  The  question  whether  a 
witness,  sane  when  he  testifies,  was  insane  at  the  time  of 
the  transactions  with  regard  to  which  he  testifies,  goes, to 
the  credibility  of  his  testimony,  and  not  to  his  competency, 
and  is  therefore  a  subject  for  evidence  to  the  jury,  to  be 
adduced  by  the  opposing  party  with  his  other  evidence.'^- 
And  it  seems  that  although  no  objection  is  made  to  the 
competency  of  a  witness  on  the  ground  that  he  is  insane, 
yet  evidence  of  the  fact  that  he  is  insane  may  be  admitted 
to  affect  the  credit  to  be  given  to  his  testimony.'^*  But 
when  the  competency  of  a  witness  is  attacked  on  the 
ground  of  his  insanity,  and  the  court  decides  in  favor  of 
his  sanity,  the  evidence  adduced  to  the  court  on  that  point 
cannot  be  submitted  to  the  jury  to  affect  his  credibility.^* 

TO  ^est,  Ev.,  lOth  ccL,  §  150 ;   Dis-  of  a  competent  witness,  to  prove  by 

triet  of  Columbia  v.'  Arms,  107  XJ.  S.  other  witnesses  that   sueh  witness  is 

579,  27  Ii.  Ed.  618,  2  Sup.  Ct..  Eep.  not  possessed  of  ordinary  iiitelliaenoe. 

840;    Coleman    v.    Commonwealth,   25  (From  the  note  to  Lopez  v.  State   28 

Gratt.   (Va.)   865,  18  Am.  Kep.  711;  Am.    St.    Eep.    942,    supra.')      As  "to 

Clements  v.  McGinn   (Cal.),  33   Pac.  books    of    account    kept  -by    persons 

920.  who   Ijave    sipoe   become   insane,    see 

71  1  Wharton  on  Evidence,  3d  ed.,  Holbrook  v.  Gay,  6  Gush.  (Mass.) 
§402;  Campbell  v.  State,  23  Ala.  44;  215.  As,  to  testimony  of  witnesses 
Evans  v.  Hettich,  7  Wheat.  453,  5  who  have  beeoBie,. 'insane  since  former 
L.  Ed.  .496;  State,  v.  Kelley,  57  N.  H.  trial,  see  Whitakej  v.  Marsh,  62  N. 
549.  H.  477;  Eothroek.v.  Gallaher,'  91  Pa. 

72  Holcomb  V.  Holcomb,  28  Conn.  108;  Howard  v.  Patrick,-,  38  Mich. 
177.           .         ,  795;   Marler  v.  State,  6.7  Ala.  55,  42 

73  Rivara  v.  Ghio,  3  .E.  D.  .Smith  Am.  Eep.  95;  Drayton  v.  Wells  ] 
(N.   y,),,  264.                                  ,:.  Nott.&  McC.  CS.  C.)  409,  9  Am.  Dec. 

74  Campbell  v.  State,  23  ,Ala.  44.  718.  See,  , also,  useful  note  on  the 
In  Bell  V.  Einner,  16  Ohio  St.  45,  it  "Effect    of ,,  Insani,ty   on   the    Compe- 

.was  held, not  to  be  admissiblej  for  the       teney     of  ..Witnesses"  ,,to     State  :  v. 
purpose  of  impeaching  the  credibility       Meyers,,  .,3i7  ,L.  ,E.  A.  423.    .     ... 
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§724(742).  Same— Drunkenness— Defective  memory, 
etc. — ^Practically  the  rules  we  have  diseussed  in  the  previous 
section  apply  to  the  fact  of  drunkenness  in  relation  to  the 
time  of  the  occurrence  and  the  time  of  testifying.  It  is  no 
objection  to  the  competency  of  a  witness  that  he  is  a  person 
of  intemperate  habits,^^  or  even  that,  on  account  of  habitual 
drunkenness,  he  is  under  guardianship.''®  That  a  witness 
was  drunk  on  the  occasion  as  to  which  he  is  called  upon  to 
testify  goes  to  his  credibility  and  the  weight  of  his  evi- 
dence, and  not  to  his  competency  to  testify. '^'^  Drunken- 
ness at  the  time  of  testifying  is  per  se  not  sufficient  to  dis- 
qualify the  witness  from  testifying.  It  is  for  the  court  to 
determine,  from  the  present  conduct  and  appearance  of 
the  witness,  whether  he  is  in  such  a  state  as  to  comprehend 
the  obligations  of  the  oath,  and  to  testify  intelligibly,  or 
whether  he  should  be  excluded.''*  The  fact  that  a  witness 
has  been  found  to  be  "an  habitual  drunkard"  under  the 
law  is  no  objection  to  his  competency.  In  such  a  case  the 
court  in  Pennsylvania  said:  "It  is  contended  that  the 
inquisition  and  proceedings  incapacitate  him,  ipso  facto, 
from  being  received  as  a  witness;  that  the  proceeding  is 
equivalent  to  a  commission  of  lunacy.  This  is  not  so;  his 
estate  is  taken  out  of  his  management  and  committed;  his 
person  is  not;  the  act  of  assembly  intended  nothing  more. 
To  render  the  witness  incompetent,  it  must  be  shown  that, 
at  the  time  of  his  examination,  he  was  non  compos  mentis, 
deranged  in  mind,  from  some  cause,  the  etfect  of  liquor,  or 

76  Thayer  v.  Boyle,  30  Me.  475.  events  of  -which  they  have  been  wit- 
70  Gebhard  v.   Shindle,  15   Serg.  &       nesses,   and   gives   them   a  knowledge 

B.   (Pa.)    235,  238.  of  right  and  wrong;  that,  therefore, 

77  State  V.  Sejoura,  113  La.  676,  37  idiots  and  lunatics,  while  under  the  in- 
South.  599.  fluence  of  their  malady,  not  possess- 

78  At  common  law  the  rule  of  ex-  ing  this  share  of  understanding,  are 
elusion,  so  far  as  it  related  to  such  excluded";  and  it  was  the  same  with 
persons,  was:  "All  persons  who  are  lintoxicated  persons:  Hartford  v. 
examined  as  witnesses  must  be  fully  Palmer,  16  Johns.  (N.  Y.)  143.  See, 
possessed  of  their  understanding,  also,  Gould  v.  Crawford,  2  Pa.  89- 
that  is,  such  an  understanding  as  Cannaday  v.  Lynch,  27  Minn,  435  8 
enables  them  to  retain  in  memory  the  N.  W.  164, 
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any  other  cause.  No  drunken  man  should  be  permitted  to 
give  evidence;  but  this  never  can  apply  to  drinking  men, 

even  though  incapable  of  managing  their  estates The 

point  of  inquiry  is  the  moment  of  examination;  is  the  wit- 
ness then  offered  so  besotted  in  his  understanding  as  to  be 
deprived  of  his  intelligence?  if  he  is,  exclude  him;  if  he  be 
a  hard  drinker,  or  habitual  drunkard,  yet,  if,  at  that  time, 
he  is  sober,  and  possessed  of  a  sound  mind,  he  is  to  be 
received."''®  These  rules  apply,  of  course,  to  witnesses 
under  the  influence  of  drugs.  In  a  Washington  homicide 
case,***  the  court  admitted  the  testimony  of  a  confessed 
opium  consumer,  who  admitted  ,  that  he  was  under  the 
influence  of  opium  both  at  the  time  of  the  occurrences  to 
which  he  testified,  and  when  he  was  on  the  witness-stand. 
Stiles,  J.,  said:  "Our  law  makes  all  persons  competent  wit- 
nesses, in  all  cases,  and  we  know  of  no  sufficient  reason 
why  a  person  who  uses  opium  should  be  excluded.  At  the 
same  time,  the  authorities  agree  that  the  testimony  of  such 
persons  is  very  imreliable,  and  juries  should  be  carefully 
cautioned  as  to  the  credence  to  be  given  to  it."  The  trial 
judge  is  justified  in  refusing  to  permit  a  witness  to  be 
asked,  on  cross-examination,  for  the  purpose  of  affecting 
her  credibility,  whether  or  not  she  is  addicted  to  the  mor- 
phine habit,  unless  it  is  proposed  to  show  that  the  witness 
was  under  the  influence  of  the  drug  at  the  time  the  events 
happened  about  which  she  testified,  or  unless  she  is  under 
the  influence  of  morphine  at  the  time  she  is  testifying,  or 

79  Gebhart  v.   Shindle,  15  Serg.  &  wasting  their  estates,  but  it  does  not 

E.    (Pa.)    235.     Duncan,   J.,  in   that  give  them  the  protection  granted  to 

case   added:    "Men  of    the  brightest  lunatics,   as    to   the   exemption    from 

intellect   have   fallen  victims   to   this  punishment,  nor  deprive  them  of  any 

vice,  who,  when    the    effect    of  hard  of   the   other   rights   of   citizens.     If 

drinking    has    subsided,    possess,    in  this  was  the  case,  instead  of  operat- 

their    sober     moments,    their    under-  ing   as   a   means   of   reformation,    it 

standing,  if  not  in  its  full  vigor,  yet  would  dispose  them  to  drink." 

sufficiently    unimpaired,   to     recollect  „/,  ci4..j.  TiTi.-i      ■■«   tit    ■      „,, 

:,  ^      /^    i.1.    X    i       1.       ^1.      J  ^*^'«  '^-  Wliite,   10  Wash.   611, 

and  to  state  the  facts,  where  they  do  on  t.       tar,    a-i   t>       AAr,     a         ■, 

,,    ^       .,,      ,        '  ,    .  :;  „.  39  Pac.  160,  41  Pac.  442.     See,  also, 

recollect,    with   clearness    and   mtelli-  „,    ,  „•         oo  ^r-         •,„,    „«  ,, 

V.  ,.  ,.         e  ^i.     ^  ^*^*^  "■  ^™g'   88   J^i°°-   175,   92   N. 

gence.     It  was  the  policy  of  the  law  ™    „„,  ' 

to  prevent  habitual  drunkards   from 
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unless  it  is  made  to  appear  tliat  lier  powers  of  recollection 
are  impaired  by  the  habitual  or  excessive  use  of  the  drug. J*' 
In  a  Texas  case,^^  the  objection  was  that  the  witness  was 
under  the  influence  of  drugs  at  the  time  of  the  occurrence 
concerning  which  he  was  to  testify.  The  witness  was, 
made  to  state  that  he  had  no  recollection  of  how  the  events  ; 
about  which  he  testified  happened  at  the  time,  but  they 
came  to  his  mind  afterward,  and  while  he  was  eating  his 
supper;  although  the  witness  gave  a  detailed  and  very 
clear  account  of  how  defendant,  in  connection  with  another 
party  unknown  to  witness,  worked  to  rob  him  on  the  occa- 
sion of  the  alleged  theft.  He  had  drunk  with  thern  and  the 
drink  was  alleged  to  have  been  drugged.  From  the 
opinion  of  the  court,  the  following  excerpt  will  illustrate 
the  rule:  "No  doubt  he  was  under  the  influence  of  the 
drug,  which  enabled  appellant  ;and  his  pal  the  more  suc- 
cessfully to  play  a  confidence  game  on  him,  or  he  may 
have  been  laboring  under  a  degree  of  mental  aberration  at 
the  time  sufficient  to  induce  him  to  trust  the  representa- 
tions of  said  parties,  and  to ,  be  controlled  by  them  in  the 
disposition  of  his  money.  Whether  or  not  he  was  hyp- 
notized, and  so  rendered  subject  to  their  influence,  or 
whether  or  not  there  is  anything  in  hypnotism,  is  not  neces- 
sary to  be  determined.  But  evidently,  on  account  of  their 
promises  and  suggestions  and  the  drug  administered  with 
the  beer,  he  was  under  theit  influence  and  control,  and  con- 
fided in  their  promises  and  statements,  and  was  induced  to 
produce  his  money  in  their  presence,  and  to  afford  them 
the  opportunity  to  steal  it "We  do  not  think,  under 

81  State  V.  Gleim,  17  Mont.  17,  52  was  impaired  generally  by  the  use  of 

Am.   St.  Eep.   655,  31  L.  E.  A.  294,  it:   Bldridge  v.  State,  27  Fla.  162,  9 

41  Pae.  998.     See,  as  to  same  drug,  South.   448.     As    to    laudanum:    Mc- 

Botkin  V.  Cassady,  106  Iowa,  334,  76  Dowell  v.  Preston,  26  Ga.  528;  as  to 

N.  W.  722.     The  use  of  opium  can-  the  witness  being  a  "eoke-fiend"  (user 

not  be  introduced  to  impair  the  credit  of     cocaine)  :     Williams     v.     United 

of  a  witness  unless  it  be  shown  that  States,  6  Ind.  Ter.  1,  88  S.  W.  334. 
the  witness  was  under  the  influence  of  82  Pones  v.  State,  43  Tex.  Cr.  201 , 

it  when  examined,   or  when  the  liti-  63  S.  W.  1021. 
gated  event  occurred,  or  that  his  mind 
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the  facts  of  the  ease,  it  can  be  said  that  prosecutor  )^as 
insane  at  the  time  the  facts  which  he  narrates  transpired, 
although  on  cross-examination  he  states  he  had  no  mind 
when  they  happened;  yet  we  imderstand,  from  the  drjit 
of  his  testimony,  that,  on  account  of  his  condition  and  the 
representations  of  appellant  and  his  pal,  hQ  was  induced 
to  trust  in  them,  and  that  their  villainy  did  not  dawn  on 
hina  until  afterward.  We  believe  the  witness  was  compe- 
tent, and  his  credibility  was  properly  a  matter  for  the 
jury."  In  a  New  York  homicide  case,^*  an  eye-witness  to 
the  homicide  had  admitted  upon  her  cross-examination 
that  she  was  in  the  habit  of  taking  opium,  and  in  reply  to 
the  question,  "Were  you  under  the  influence  of  it  on  this 
particular  night  when  this  occurred?"  she  replied,  "Nq^; 
any  more  than  any  other  time."  She  was  asked  if  she  had 
not  told  the  housekeeper  that,  if  she  gave  up  the  use  of 
opium,  it  would  kill  her.  She  denied  having  so  stated^  or 
that  she  had  any  conversation  with  her  upon  the  subject. 
Upon  redirect  examination,  apparently  for  the  purpose  of 
excusing  some  discrepancies  between  her  testimony  on  this 
trial  and  that  given  upon  the  examination  before  the  police 
magistrate,  the  defendant's  counsel  asked  her  if  she  was 
not,  at  the  time  of  the  former  examination,  taking  opium 
frequently,  and  she  replied  in  the  affirmative,  and  also 
stated  that  she  was  cured  of  the  habit  while  in  the  hospital 
subsequently.  "Under  these  circumstances,"  s^aid  the 
court,  ' '  we  think  the  people  were  entitled  to  giv6  independ-' 
ent  proof  of  the  extent  to  which  this  habit  had  control  of 
her,  and  to  contradict  her  testimony  when  she  denied  that 
she  had  stated  that  she  was  so  addicted  to  the  use  of  the 
drug  at  the  time  the  homicide  occurred  that  she  could  not 
live  without  it.  She  was  one  of  the  principal  witnesses  for 
the  defense.  She  claimed  to  have  been  present  when  the 
defendant  killed  the .  deceased,  and-  to  have  witnessed  the 
entire  occurrence,  and  to  be  able  to  give  a  minute  descrip- 
tion of  the  fatal  encounter,  and  the  value  of  her  testimony 

83  People   V.   Webster,   139   N.   Y.   73,  34  N.  E.  730. 
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depended  largely  upon  the  accuracy  of  her  perceptions. 
If  she  was  then  under  the  influence  of  a  powerful  narcotic, 
whose  well-known  properties  are  to  distort  the  vision  and 
induce  mental  confusion,  it  was  material  to  show  it;  and 
her  denial  of  the  admission  she  made  to  the  housekeeper 
was  the  denial  of  a  material  fact,  with  respect  to  which 
she  might  be  contradicted,  if  the  denial  was  untrue.  It 
was  not  within  the  rule  which  concludes  the  cross-examin- 
ing party  by  the  answers  of  the  witness."  Akin  to  the 
subject  of  mental  derangement,  intoxication  and  the  result 
of  drugs,  objections  on  the  ground  of  hypnotic  influence 
are  rare.  In  a  North  Carolina  homicide  case**  exception 
was  taken  because  the  court  permitted  the  state  to  ask 
the  witness  (the  prisoner's  wife)  if  she  had  not  been 
hypnotized  by  her  husband ;  to  which  the  witness  answered, 
"Yes,  three  times."  The  court,  dismissing  the  objection, 
said:  "While  this  subject  of  hypnotism  has  received,  to 
some  extent,  'judicial  recognition,'  in  the  language  of  one 
of  the  briefs,  the  sources  of  its  power  and  the  extent  of 
its  influence  are,  in  the  main,  unknown,  and  we  must  hesi- 
tate to  enter  on  such  a  field  in  the  search  for  error.  The 
prisoner  testified  to  the  effect  that  he  had  hypnotized  his 
wife  on  three  occasions,  and,  as  explained  by  him,  it 
tended  to  show  that  he  had  influence  over  her  to  a  greater 
extent  than  usually  arises  from  the  relationship  between 
them.  If  this  be  correct,  the  evidence  is  competent  as 
affecting  her  credibility,  and,  if  not,  then  we  are  unable  to 
perceive  how  the  prisoner's  case  was  prejudiced  by  its 
admission."  It  is  not  necessary  to  discuss  the  proposition 
that  a  witness  is  not  to  be  excluded  as  incompetent  by 
reason  of  the  fact  that  his  memory  is  somewhat  defective, 
or  because  his  means  of  knowledge  may  not  be  equal  to 
that  of  other  persons  who  might  have  been  called  as  wit- 

84  state  V.  Exum,  138  N.  C.  599,  50   S.  E.  283. 
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nesses.'*    Obviously  these  are  objections  which  affect  the 
credibility  and  not  the  competency  of  the  witness.*' 

§  725  (743).  Interest  in  the  result. — ^As  we  have- shown, 
much  of  the  old  law  of  evidence  with  regard  to  the  compe- 
tency of  witnesses  has  been  radically  changed,  but  it  is 
still  necessary  to  preserve  reference  to  it,  not  alone  for 
the  student  of  legal  history,  but  as  well  for  the  clearer  con- 
sideration of  some  of  the  enactments  which  have  sprung 
from  the  modification  of  the  old  rules.  While  the  learned 
jurists  of  the  common  law  never  wearied  in  their  enco- 
miums upon  the  right  of  trial  by  jury,  there  is,  after  all, 
perceptible  in  the  rules  of  evidence  which  they  established 
a  profound  distrust  of  the  capacity  of  jurors  to  perform 
their  function.  Undoubtedly  the  policy  of  excluding  arbi- 
trarily large  classes  of  witnesses,  as  wholly  incompetent 
to  testify,  rested  upon  the  belief  that  jurors  could  not 
properly  discriminate    between    the  weight    of  testimony 


85  For  example,  the  declarations  of 
a  party  in  possession  against  his  in- 
terest are  evidence  against  himself, 
and  those  who  claim  under  him.  It 
is  not  a  good  objection  to  the  compe- 
tency of  the  witness  who  testifies  to 
such  declarations  that  he  cannot  re- 
member the  time  when  or  the  place 
where  they  were  made.  This  is  a  cir- 
cumstance going  to  the  credibility  of 
his  testimony,  but  it  cannot  render 
the  declarations  themselves  inadmis- 
sible: Walker  v.  Blassingame,  17  Ala. 
810.  After  the  cross-examination,  of 
a  witness  had  begun,  he  declared  him- 
self unable  to  answer  the  questions, 
and  that  he  had  totally  forgotten  all 
that  he  has  said  on  direct  examina- 
tion on  the  subject;  and  stated  that 
he  had  formerly  received  a  sunstroke, 
which  liad  impaired  his  memory,  so 
that  at  times  it  was  entirely  lost,  and 
that  he  was  now  in  that  condition; 
but   he   stated    that   he    was   not   so 


affected  during  his  direct  examina- 
tion by  the  plaintiffs,  though  he  could 
not  now  fell  what  he  had  said.  Upon 
this  evidence  the  defendants  claimed 
that  if  this  statement  was  true,  the 
testimony  of  the  witness  should  not 
be  considered  by  the  jury  or  sub- 
mitted to  them  at  all,  and  should  be 
stricken  out  of  the  case.  It  was 
held  that  the  evidence  was  competent, 
though  subject  to  great  doubt  as  to 
its  credibility.  All  the  testimony 
that  the  witness  could  give  was  before 
the  court,  and  that  it  was  not  like  a 
case  where  the  testimony  of  the  wit- 
ness is  left  incomplete,  as  in  Kissam 
V.  Forrest,  25  Wend.  (N.  Y.),  651, 
Forrest  v.  Kissam,  7  Hill  (N.  Y.), 
463,  where  the  witness  died  before 
his  examination  was  finished:  Lewis 
V.  Eagle  Ins.  Co.,  10  Gray  (Mass.), 
508.  See,  also,  Fulton  v.  Maccracken, 
18  Md.  528,  81  Am.  Dec.  620. 
86  See  §  901  et  seq.,  post. 
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w^ich  <i&me  from  an  infamous  or  an  interested  witness  and 
that  against  which  no  such  objection  existed.  In  the  adop- 
tion of  statutes  changing  the  common-law  rules  of  evidence, 
both  in  England  and  the  United  States,  there  has  been  a 
uniform  tendency  to  reject'  the  arbitrary  rules  by  which 
certain  classes  of  witnesses  were  declared  wholly  incom- 
petent. The  law  now  fully  recognizes  the  inherent  infirm- 
ity of  the  testimony  of  parties  and  of  those  directly 
interested  in  the  result.  But  the  modern  policy  is  to 
admit  the  testinaony  of  these  and  of  other  classes  of  wit- 
nesses, formerly  excluded,  leaving  a  much  wider  discretion 
in^  the  court  or  jury  to  discriminate  between  evidence  which 
is  satisfactory  and  that  which  is  unworthy  of  credit.^^ 
The  jury  have  the  right,  in  all  cases,  in  weighing  and  set- 
tling conflicts  in  testimony,  to  consider  the  interest  which 
the  witnesses  may  have  in  the  result  of  the  litigation ;  and 
it  is  proper  to  instruct  them  that  they  may  exercise  that 
right.  It  may  be  that  in  many  cases  witnesses  uncon- 
sciousjy  warp,  and  color  their  testimony  by  reason  of  inter- 
est; and  it  may  be  that,  in  many  instances,  witnesses  pur- 
posely falsify  by  reason  of  such  interest ;  but  whether  such 
is  Ihe  fact,  in  any  given  case,  is  a  question  of  fact  to  be 
left  to  the  jury.  The  courts  cannot  say,  as  a  matter  of  law, 
that  because  a  witness  may  have  an  interest  in  the  litiga- 
tion, less  weight  should  be  given  to  his  testimony.^*  Inter- 
ested witnesses  are  now  let  in  by  statute,  and  the  policy 
pointed  out  by  the  statute  indicates  that  the  old  presump- 
tion that  interest  will  necessarily  or  probably  lead  to  f  alse- 
hoiad,  was  unjust  and  untrue.^"    At  the  present  day,  as  we 

87  New   Orleans,   J.   &   G.   N.   Ey.  88  Dodd  v.  Moore,  supra. 

Co.   V.   Allbritton,    38    Miss.    242,    75  89  It  is  not  witl^in  the  proviiiee  of 

Am.  Dee.  98;  Dodd  y.  Moore,  91  Ind.  a  court  to  instruct  a  jury,,  or  suggest 

522;    Prowattain   v.    Tindall,   80    Pa.  to   them,  that  any  suspicion  attaches 

295;   pider    v.,  People,   110    111.   11;  to  the   testimony  of    the    agents    or 

Marquette,,  H.  &  0.  Ry.  Co.  v.  Kirk-  servants  of  a  corporation  or  individ- 

wood,  45  Mich.  51,  40  Am.  Bep.  453,  ual  by  reason  of   their   employment, 

7  N.  W,.   209.     See  nojtp  to  Dunn  v.  or  that  tlicy  have  any  such  interest, , as 

People,  86  Am.  Dec.  32p.  requires  thejn  to  be  dealt  with  differ- 
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have  shown,  all  persons  without  exception,  capable  of  per- 
ception and  communication  may  be  witnesses,  save  only 
those  of  unsound  mind,  children  below  a  certain  age  or 
incapable  of  receiving  just  impressions  of  the  facts 
respecting  which  they  are  to  be  examined,  and,  in  certain 
cases,  parties  to  actions  against  representatives  of  a 
deceased  person  and  those  prohibited  by  particular  rela- 
tions to  the  parties,  such  as  husband  and  wife,  lawyer  and 
client,  physician  and  patient,  clergyman  and  person  con- 
fessing, and  in  some  cases  public  officers.  With  some  of 
these  we  have  already  dealt  and  the  remainder  form  the 
subjects  of  future  discussion  in  this  chapter.  The  contrast 
between  the  present  system  and  the  old  is  vivid.  In  the 
old  works  on  evidence,  there  were  few  subjects  more  ex- 
haustively discussed  than  that  of  the  competency  of  wit- 
nesses; and  the  rule  which  excluded  witnesses  directly 
interested  in  the  result  became,  together  with  the  collateral 
questions  arising  out  of  it,  one  of  the  most  complicated  of 
the  common  law.  The  learned  and  ingenious  discussions  of 
this  subject  which  we  find  constantly  recurring  in  the  old 
reports  have  now  only  a  historical  value;  and  we  shall 
only  summarize  in  the  briefest  manner  these  rules  which 
have  no'\ir  become  obsolete. 

§  726(744).  Nature  of  the :  interest  necessary  to  dis- 
qualify— How  removed. — To  come  within  the  rule,  it  was 
necessary  that  the  disqualifying  interest  should  be  "some 
legal,  certain  and  immediate  interest,  however  minute, 
either  in  the  event  of  the  cause  itself,  or  in  the  record  as  an 
instrument  of  evidence  in  support  of  his  own  claims  in  a 
subsequent  action."^"    Unless  there  was, such  an  interest, 

ently    from    otlier    witnesses:     Mar-  288,  56  Am.  Dee.  196.     But  if  an  in- 

quette,  H.  &  O.  E.  Co.  v.  Kirkwood,  terested  party  is  offered  as  a  witness 

supra.  ^  to   sustain   ,the   party .  whose   interest 

90  1   Greenl.   Ev.,   §  386 ;    Grommes  is  adverse  to  his  own,  he  is  compe- 

V.   St.  Paul  Trtlst   Co.,   147  111.  634,  tent:      Sparhawk     v.     Sparhawk,    10 

37  Am.  St.  Eep.  248,  85  N.  E.  820;  Allen     (Mass.),     155.     See     note     to 

Highberger  v.  Stiffler;  21  Md.  338,  83  Riddle   v.   Dixon,   44   Am.    Deo.    210, 

Am.  Dee.  593  j  Poe  v.  Dorrah,  20  Ala.  Interest  to  disqualify  witness  must  he 
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a  mere  interest  in  tlie  question  in  litigation  or  a  bias  aris- 
ing from  such  interest  was  not  a  disqualification.*^  The 
interest  had  to  be  an  actual  legal  existing  interest,  and  not 
one  merely  expected  or  imaginary.®^  But  if  the  interest 
was  of  this  character,  it  was  immaterial  how  slight  such 
interest  actually  was.  The  test  was  not  the  magnitude,  but 
the  nature  of  the  interest.**  Witnesses  who  were  incompe- 
tent by  reason  of  interest  in  the  result  might,  by  a  release  of 
such  interest,  be  placed  on  the  same  footing  as  other  wit- 


a  legal  interest  in  the  event  of  the 
suit:  Rowley  v.  Bigelow,  12  Pick. 
(Mass.)  307,  23  Am.  Dec.  607;  El- 
liott V.  Porter,  5  Dana  (Ky.),  299, 
30  Am.  Dee.  689 ;  Parker  v.  Griswold, 
17  Conn.  288,  42  Am.  Dec.  739.  In- 
terest in  the  subject  matter  is  not 
enough:  Rowley  v.  Bigelow,  supra; 
nor  will  interest  in  the  question  in- 
volved suffice:  Parker  v.  G-riswold, 
supra;  nor  mere  solicitude  for  the 
success  of  one  of  the  parties:  Elliott 
v.  Porter,  supra;  nor  a  contingent 
interest  arising  from  exposure  to  the 
possibility  of  an  action:  Scott  v. 
Wells,  6  Watts  &  S.  (Pa.)  357,  40 
Am.  Dec.  568;  nor  the  witness'  be- 
lief that  he  is  interested  when  he  is 
not:  Cassidy  v.  McKenzie,  4  Watts 
&  8.  (Pa.)  282,  39  Am.  Dec.  76. 
See,  generally,  as  to  interest  as  a  dis- 
qualifying of  witnesses,  Mackinley  v. 
McGregor,  3  Whart.  (Pa.)  369,  31 
Am.  Dec.  522;  Beach  v.  Packard,  10 
Vt.  96,  33  Am.  Dee.  185;  Newton  v. 
Booth,  13  Vt.  320,  37  Am.  Dec.  596; 
Medbury  v.  Watson,  6  Met.  (Mass.) 
246,  39  Am.  Dec.  726;  Bell  v.  Western 
etc.  Ins.  Co.,  5  Bob.  (La.)  423,  39 
Am.  Dec.  542;  Doe  v.  Jackson,  1 
Smedes  &  M.  (Miss.)  494,  40  Am. 
Dec.  107;  Grafton  v.  Follansbee,  16 
N.  H.  450,  41  Am.  Dee.  736;  Pogue 
v,  Joyner,  6  Ark.  241,  42  Am.  Dec. 
693,  and  cases  cited  in  the  notes 
thereto.     See,    also,    People    y.  Cun- 


ningham, 1  Denio  (N.  Y.),  524,  43 
Am.  Dee.  709.  Riddle  v.  Dixon, 
supra,  is  cited  and  followed  in  Det- 
weiler  v.  GrofF,  10  Pa.  377,  on  the 
point  that  a  stranger  to  a  suit  for 
damages  occasioned  by  the  erection 
of  a  dam,  whereby  land  is  flooded, 
is  not  an  incompetent  witness,  even 
though  he  may  have  granted  the  right 
of  which  the  party  cannot  avail  him- 
self but  by  thus  swelling  the  water. 

91  Bent  V.  Baker,  3  Term  Rep. 
27,  100  Eng.  Reprint,  437;  Masters 
V.  Varner's  Ex.,  5  Gratt.  (Va.)  168, 
50  Am.  Dee.  114;  Riddle  v.  Dixon,  2 
Pa.  372,  44  Am.  Dec.  207;  Parker  v. 
Griswold,  17  Conn.  288,  42  Am.  Dec. 
739;  Elliott  v.  Porter,  5  Dana  (Ky.), 
299,  30  Am.  Dee.  689;  Rowley  v. 
Bigelow,  12  Pick.  (Mass.)  307,  23 
Am.  Dec.  607;  People  v.  Cunning- 
ham, 1  Denio  (N.  Y.),  524,  43  Am. 
Dec.  709.  Thus,  where  the  action 
was  against  an  underwriter  on  a. 
policy  of  insurance,  another  under- 
writer on  the  same  policy  was  a  com- 
petent witness  for  the  defendant: 
Bent  v.  Baker,  3  Term  Rep.  27,  100 
Eng.  Reprint,  437.  For  other  illus- 
trations, see  Greenl.  Ev.,  §  389. 

92  Cassiday  v.  McKenzie,  4  Watts 
&  S.  (Pa.)  282,  39  Am.  Dec.  76. 

93  Butler  V.  Warren,  11  Johns.  (N. 
T.)  57;  Burton  v.  Hinde,  5  Term 
Rep.  173,  101  Eng.  Reprint,  98. 
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nesses.^*  If  the  interest  was  vested  in  the  witness  himself, 
he  might  devest  it  by  a  release.  If  it  consisted  of  a  liabil- 
ity over,  his  competency  might  be  restored  by  a  release 
from  the  person  to  whom  he  was  liable."®  There  were 
other  well-recognized  modes  of  removing  the  disqualifica- 
tion of  interest,  as  by  indemnifying  the  witness  against  lia- 
bility,®" payment  of  a  contingent  liability,®''  judgment  for  or 
against  the  witness,"*  disclaimer  of  title,"®  and  other  modes, 
none  of  which  it  is  necessary  to  discuss  in  view  of  the  en- 
abling statutes  which  now  generally  exist. 

§  727  (745).  Paxties  formerly  incompetent  witnesses. — 
It  was  a  rule  of  the  common  law  of  wide  application  that 
parties  to  the  suit  were  incompetent  witnesses.  Nemo  in 
propria  causa  testis  esse  debet.^"^  This  rule  was  founded 
on  the  theory  of  the  common  law  that  persons  interested 
in  the  result  ought  not  to  be  subject  to  the  temptation  to 
commit  perjury,  and  that  their  statements  were  entitled 
to  but  little  credit.  It  was  argued  that  it  could  "be  no 
injury  to  truth  to  remove  those  from  the  jury  whose  testi- 
mony may  hurt  themselves,  and  can  never  induce  any 
reasonable  belief."*     The  supreme    court    of    the  United 

9*  Sylvester  v.  Downer,  20  Vt.  355,  H.  473 ;  Williams  v.  Mitchell,  30  Ala. 

49  Am.  Dee.  786.  299;    Mokelumne    v.     Woodbury,     14 

95  Citizens'      Bank     v.     Nantucket  Cal.  265,  12  Morr.  Min.  Eep.  6. 
Steamboat  Co.,  2  Story   (U.  S.),  16,  98  Barnes   v.    Barker,'  6    111.    401; 
Fed.  Cas.  No.  2730 ;  Carlisle  v.  Eady,  Talmage  t.  Burlingame,    9    Pa.    21 ; 
1  Car.  &  P.  234;  Goodhay  v.  Hendey,  Manchester  Bank  v.  Moore,  19  N.  H. 
1  Moody  &  M.  319;  Southard  v.  Wil-  564. 

son,  21  Me.  494;  Hall  v.  Steamboat  99  Jenness  v.  Berry,  17  N.  H.  549; 

Co.,  13  Conn.  319 ;  Dunham  v.  Branch,  Smith  v.  West,  103  111.  332. 

5  Cush.     (Mass.)     558;     Governor    v.  lOO  3  Bl.  Com.  371. 

Daily,  14  Ala.  469;  Dennett  v.  Lam-  1  Gilb.  Ev.,  120;  Mobile  Sav.  Bank 

son,  30  Me.  223.     But  some  of  these  v.  McDonnell,  87   Ala.   736,  6  South. 

eases  lay  down  a  strict  rule  as  to  the  703.     This  is  Starkie's  opinion  also: 

manner  of  proving  a  release.  3  Stark.  Ev.,  1061.     Greenleaf  adopts 

96  Lake  v.  Auborn,  17  Wend.  (N.  this  as  the  better  opinion,  as  the  con- 
Y.)  18;  Brandigee  v.  Hale,  13  Johns.  trary  principle  would  hold  out  to  par- 
(N.  Y.)  125;  Hall  v.  Baylies,  15  ties  a  strong  temptation  to  perjury; 
Pick.   (Mass.)   51.  and  therefore  he  says  "the   party  is 

9T  Dearborn    y.    Dearborn,   10    N.       not  admissible,  without  the  consent  o£ 
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states  many  times  had  occasion  to  discuss  the  question, 
and  was  committed  to  the  broad  view  that  (irrespective  of 
statute)  the  party  to  a  record,  although  devested  of  all 
interest,  is  disqualified  to  testifj^  in  his  cause  if  his  testi- 
mony be  objected  to  by  any  other  party  to  the  record.^ 
Since  the  disqualification  depended  mainly  on  the  ground 
of  interest,  when  this  objection  was  removed,  parties  to  the 
record  might  testify.  Thus  in  action  ex  delicto,  where  the 
action  had  terminated  as  to  one  defendant,  he  might  be  a 
witness  for  or  against  other  defendants;*  and  in  actions  on 
contract,  where,  by  reason  of  a  separate  verdict  or  dis- 
missal, the  interest  of  a  party  was  wholly  terminated,  his 
competency  as  a  witness  was  restored.*  So  where  one  was 
a  mere  nominal  party  having  no  pecuniary  interest  in  the 
result  and  not  being    liable    for    costs,  he    was    not  dis- 


afl  the  parties  to  the  lecord;  for  the 
privilege  is  mutual,  and  not  several": 
1  Gre'enl.  Ev.,  §§  329,  354.  The  same 
view  is  supported  by  Stephen,  in  his 
work  on  Evidence  (Steph.  Dig.  Ev,, 
art.  107),  although  the  view  of  Best 
is  that  a  party  who  is  not  interested 
is  a,  competent  witness:  1  Best  Ev., 
§168. 

2  In  Stein  v.  Bowman,  13  Pet.  (U. 
S.)  2a9,  10  L.  Ed.  129— an  action  at 
law — it  was  said  the  opposite  rule 
"would  hold  out  to  parties  a  strong 
temptation  to  perjury,  and  we  think 
it  is  not  sustained  either  by  principle 
or  authority."  "It  would,"  said  Mr. 
Justice  McLean,  "lead  to-  perjuries, 
and  the  most  injurious  consequences 
in  the  administration  of  justice." 
"The  exclusion,"  s.iys  Mr.  JTustioe  Nel- 
son, in  Bridges  v.  Armour,  5  ■  How. 
(U.  S.)  91,  12  L.  Ed.  64,  "is  placed 
on  the  ground  of  policy,  which  for- 
bids a  party  from  being  a  witness  in 
his  own,  cause";  the  opposite  rule 
"holding  out  to  litigants  temptations 
to  perjury,  and  to  the  manufactur- 
ing of  witnesses  in  the  administration 


of  justice."  That  court  has  thus  al- 
ways adhered  with  great  strictness  to 
"the  common-law  rUle  that  a  party  to 
the  record  cannot  be  a  witness,  either 
for  himself  or  a  eosuitor  in  the 
cause,"  until  its  abrogation  by  statute 
in  the  year  1864:  United  States  v. 
Clark,  96  TJ.  S.  37,  44,  24  L.  Ed.  696; 
Mobile  Sav.  Bank  v.  McDonnell, 
supra.  In  Canada  the  evidence  of 
the  defendant  is  admissible  in  civil 
proceedings  for  the  recovery  of 
penalties:  Ex  parte  Trask,  1  P.  &  B. 
277.  In  Quebec  the  evidence  of  a 
candidate  on  the  hearing  of  an  elec- 
tion petition  was  admitted:  Jacques- 
Cartier  Election  Case,  2  S.  C.  E.  116. 

8  Barnes  v.  Barber,  6  111.  401; 
Prettyman  v.  Dean,  2  Harr.  (Del.) 
494;  Campbell  v.  Hood,  6  Mo.  211; 
Brown  v.  Burrus,  8  Mo.  26;  Over  v. 
Blackstone,  8  Watts  &  S.  (Pa.)  71. 
The  rule  is  otherwise  in  assumpsit: 
Berry  v.  Stevens,  71  Me.  503. 

*  Upton  V.  Adams,  27  Ind.  432; 
Blake  v.  Ladd,  10  N.  H.  190  (by 
statute)  ;  Essex  Bank  v.  Bix,  10  N. 
H.  201  (by  statute). 
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qualified.'  But  if  a  party  was  liable  for  costs  in  case  tJie 
litigation  should  result  adversely,  as,  in  the  case  of,,  a 
guardian  ad  litem  or  executor,  this  was  sufficient  to  rendf;r 
him  incompetent,  although  he  might  have  no  other  interes,t 
in  the  controversy.® 

§  728  (746).  Exceptions  to  the  ancient  rule — Practice  ip 
equity. — ^Although  the  common  law  adhered  tenacipusly  to 
the  rule  that  parties  could  not  be  \vitiiessep,  there  were  a 
few  exceptions  whiqli  came  to  be  recognized,  as  necessary 
to  prevent  a  failure  of  justice.  For  example,  when  it  ap- 
peared from  extraneous  evidence  that  the  defendant  had 
embezzled  or  stolen,  or  otherwise  fraudulently  interfered 
with  the  goods  of  the  plaintiff,  or  been,  guilty  of,  a  breach 
of  trust  in  respect  to  such  goods,  the  plaintiff  was  allo,wg(^ 
to  prove  his  loss  by  his  own  testimony,  by  showing  the 
quantity  and  nature  of  the  goods  taken,  when  no  other  evij 
dence  of  the  fact  could  be,  obtained,''^  This  exception  'w^as 
often  applied  to  allow  the  plaintiff  to  prove  the  contents 
of  trunks  or  packages  of  which  he  was  deprived  by  the 
fraudulent  misconduct  or  crime  of  the  defendant;^  and, in 
some  cases,  the  same  rule  was  applied  where  the  loss  ;^as 
occasioned  by  the  mere  negligence  of  the  defendant.®  This 
is  one  of,  those  exceptions  to  the  rigorous  rule  of  thecoroT 
mon  law  ex;cluding  parties  and  persons  having  an  iuter^^t 
in  the  result  of  the  suit  from  becoming  witnesses,  in  tl^eir 
own  behalf,  which  has  been  ingrafted  upon  that  system. 
It  is  founded  in  the  necessity  of  permitting  the  only  party 
who  knows  the  matter  to  be  proved  to  testify,  in  order  to 
prevent  an  absolute  failure  of  justice,  where  the  right  of 

5  Eyerss  y.  Trustees,  33   Pa.   114 ;  East,  f  j  102  Eng.  Eepj-jnt,  498 ;  Wliit- 
Duffee    V.    Pennington,    1    Ala.  506 ;  more  v.  Wilks,  3  Car.  ,&  P.  364. 
Coopwood  V.  Foste*,    20    Miss.    718;  7  Childrens  v.  Saxby,  1  Vern.v,2Q7, 
SaWyer  v.  Mitchell,  27  Mo.  510.  23    Eng.    Reprint,  ■•  417 ;     Herman  v. 

6  Hopkins  r.  Neal,  2  S'trange,  1026,  I)"nkwater,  1  Me.  27;  Uni^gd  States 
93  Eng.  Reprint,  1011;  James  vi  Hat-  "■  C^lark,  96  II.  S.  37,  24  L.  Ed.  696. 
field,  1^  Strajige.:548,  93  Eng.- 'Reprint,  *  ^^^  '^^^^  '°  -pre.eeding  nota     ; 
692;    Eei   v.   St.   Mary   Ma'gd^Ien,   3  "  Clarke  v.  Spence,  1,0  Watts  (Pa.), 
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the  party  to  relief  has  been  established  by  other  evidence.*' 
On  a  similar  ground  of  necessity,  parties  were  allowed  to 
prove  by  their  own  oath  such  facts  of  a  preliminary  char- 
acter as  the  loss  of  documents,"  notice  to  produce  papers'^ 
and  the  death  of  subscribing  witnesses,'^  where  no  other 
person  could  testify  to  such  facts.  Such  testimony  was 
sometimes  allowed  in  other  cases,  where  no  other  testimony 
could  be  obtained,  and  where  public  necessity  and  expe- 
diency demanded  the  party's  testimony  as  essential  to  the 
due  administration  of  justice.**  The  general  rule  undoubt- 
edly was,  in  criminal  cases  as  well  as  in  civil  cases,  that 
a  person  interested  in  the  event  of  the  suit  or  prosecution 
was  not  a  competent  witness.  But  there  were  many  excep- 
tions which  are  as  old  as  the  rule  itself.  Thus,  it  is  stated 
by  Lord  Chief  Baron  Gilbert,  as  a  clear  exception,  that 
where  a  statute  can  receive  no  execution  unless  a  party 
interested  be  a  witness,  there  he  must  be  allowed;  for  the 
statute  must  not  be  rendered  ineffectual  by  the  impossi- 
bility of  proof.*®  So  cases  of  necessity,  where  no  other 
evidence  can  be  reasonably  expected,  have  been  from  the 
earliest  period  admitted  as  another  exception.  Thus,  for 
example,  upon  indictments  for  robbery,  the  person  robbed 
was  constantly  admitted  as  a  competent  witness,  although 
he  would  be  entitled  to  a  restitution  of  his  goods  upon  con- 
viction of  the  offender.*^  Another  exception,  quite  as 
reiharkable,  and  standing  upon  a  ground  applicable  to  the 

10  United  States  v.  Clark,  supra.  is  Douglass  v.   Sanderson,   2  Dall. 

"  Tayloe  v.  Eiggs,   1  Pet.  591,  7  (Pa.)   116,  1  L.  Ed.  312;  Jaekson  v. 

L.  Ed.  275;  Doe  v.  Winn,  5  Pet.  233,  Davis,  5  Cow.  123,  15  Am.  Dec.  451; 

8   L.   Ed.    108;    Eiggs   v.    Tayloe,   9  Moore  v.  Maxwell,  18  Ark.  469. 

^""IT-  '^';/x/^-   ^t^Tl    ?.f'?!  *^  United     states    v.    Murphy,    16 

t'   ^T:J.^°\  ^,         ^^  n     ;  P«t-    (U.    S.)    203,    10    L.    Ed."  93S; 

o;    -r.        ^.?"^  r  ?:,  '■  ^:  '       ^ampley  v.   Scott,  24  Miss.   52S. 

20   Johns.     (N.     Y.)     144;     Pn^:^     v. 

Page,  15  Pick.   (Mass.)   368;   Smiley  *"  Gill)-   on   Ev.   114;   1   Phill.   Ev., 

V.  Dewey,  17  Ohio,  156.  e.    8,     §7,     p.    125,    edit.     1839,     by 

12  Siltzell  V.  Michael,  3  Watts  &  S.  Gowen. 

(Pa.)  329;  .Tordan  v.  Cooper,  3  Serg.  m  Phill.  Ev.,  c.  5,  §8,  p.  120,  edit. 

&  E.  (Pa.)  564.  1839,  by  Gowen. 


385 


COMPETENCY  OF  WITNESSES. 


§  728  (746) 


cases  referred  to,  is  that  of  a  person  who  is  to  receive  a 
reward  for  or  upon  the  conviction  of  the  offender ;  for  he  is 
universally  recognized  as  a  competent  witness,  whether 
the  reward  be  offered  by  the  public  or  by  private  persons. ^'^ 
Although  it  was  the  general  rule  in  chancery,  as  at  law, 
that  parties  were  not  competent  witnesses,  yet  it  was  one 
of  the  advantages  claimed  for  equity  jurisdiction  that  it 
allowed  much  greater  freedom  in  the  examination  of  par- 
ties.^* Thus,  "when  an  issue  was  directed  from  a  court 
of  chancery  to  be  tried  in  a  court  of  law,  it  was  frequently 
made  part  of  the  order  that  the  plaintiff  or  defendant 
should  be  examined  as  a  witness";^®  and  it  is  a  familiar 
rule  in  equity  procedure  that  the  answer  of  the  defendant, 
so  far  as  it  is  strictly  responsive  to  the  bill,  is  received, 
not  only  as  an  admission  of  the  defendant,  but  as  evidence 
in  his  favor.  ^^ 


IT  The  ground  of  this  exception  is 
forcibly  stated  by  Mr.  Justice  Bayley 
in  Rex  v.  Williams,  9  Barn.  &  C.  549, 
556,  109  Eng.  Eeprint,  205,  where  he 
says:  "The  case  of  reward  is  clear  on 
the  grounds  of  public  policy,  with  a 
view  to  the  public  interest,  and  be- 
cause of  the  principle  upon  which 
such  rewards  are  given.  The  public 
has  an  interest  in  the  suppression  of 
crime  and  the  conviction  of  guilty 
criminals.  It  is  with  a  view  to  stir 
up  greater  vigilance  in  apprehending 
that  rewards  are  given;  and  it  would 
defeat  the  object  of  the  legislature 
by  means  of  those  rewards,  to  nar- 
row the  means  of  conviction  and  to 
exclude  testimony,  which  tvould  other- 
wise be  admissible."  Another  excep- 
tion is,  in  cases  where,  although  the 
statute  giving  the  party  or  the  in- 
former a  part  of  the  penalty  or  for- 
feiture, contains  no  direct  affirma- 
tion that  he  shall  nevertheless  be  a 
competent  witness,  yet  the  court  will 
infer  it  by  implication  from  the  lan- 
guage of  the  statute  or  its  professed 
Evidence  IV — 25 


objects:  United  States  v.  Murphy,  16 
Pet.  (U.  S.)  203,  10  L.  Ed.  937; 
Commonwealth  v.  Moulton,  9  Mass. 
30;  Gibb.  Ev.  123. 

18  Foote  V.  Silsby,  3  Blatehf.  (U. 
S.)  507,  Fed.  Cas.  No.  4920;  Webb 
V.  Fitch,  1  Boot  (Conn.),  177;  Lin- 
gan  V.  Henderson,  1  Bland  (Md.), 
236. 

19  Best,  Ev.,  10th  ed.,  §  172. 

20  The  general  rule  that  either  two 
witnesses  or  one  witness  with  proba- 
ble circumstances  will  be  required  to 
outweigh  an  answer  asserting  a  fact 
responsively  to  a  bill  is  admitted. 
The  reason  upon  which  the  rule  stands 
is  this:  The  plaintiff  calls  upon  the 
defendant  to  answer  an  allegation  he 
makes,  and  thereby  admits  the  an- 
swer to  be  evidence.  If  it  is  testi- 
mony, it  is  equal  to  the  testimony  of 
any  other  witness;  and  as  the  plain- 
tiff cannot  prevail  if  the  balance  of 
proof  be  not  in  his  favor,  he  must 
have  circumstances  in  addition  to  his 
single  witness,  in  order  to  turn  the 
balance.     But  certainly  ■  there  may  be 
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§  729  (747).  Parties  were  not  compelled  to  testify  for 
the  adversary — Rule  in  criminal  cases. — ^At  common  law, 
although  a  party  might  consent  to  testify  for  his  adver- 
sary, he  was  not  compelled  to  do  so;^^  and,  hy  the  weight 
of  authority,  it  was  held  that  one,  of  the  several  parties, 
plaintiff  or  defendant,  could  not  testify  for  the  adverse 
party,  unless  all  the  persons  united  in  interest  with  him 
as  plaintiffs  or  defendants  gave  their  consent.^^  In  crim- 
inal cases,  the  complaining  witness  or  prosecutor  is  not  a 
party  to  the, record,  and  therefore  he  was  not  excluded  as 
a  witness  by  the  common-law  rule.^^  The  rule  was  the 
same,  although  by  statute  the  prosecutor  became  entitled 
to  a  reward  on  the  conviction  of  the  prisoner.  Since,  even 
though  in  such  cases  the  complaining  witness  might  be 
deemed  to  have  an  interest  in  the  result,  the  public  interest 
required  that  his  testimony  should  be  received,  and  the 
statute  giving  the  reward  ought  not  be  so  construed  as  to 
close  the  door  to  conviction.^*  Nor  was  it  considered  a 
valid  objection  that  the  prosecutor  might  be  compelled  to 
pay  costs,  if  the  courts  should  find  the  prosecution  mali- 
cious;^^ nor  that  he  had  given  the  prosecution  pecuniary 
aid.^®  Under  the  rules  already  stated,  it  is  obvious  that 
a  defendant  in  a  criminal  case  could  not  be  a  witness  in  his 
own  behalf  ;^^  nor  could  he  be  a  witness  on  behalf  of  the 

evidence   arising    from    circumstances  149,  9  L.   Ed.   1033;   Bridges  v.   Ar- 

stronger   than    the   testimony    of    any  mour,    5    How.     91,     12     L.    Ed.    64; 

single  witness:    Clark  v.  Van  Riems-  Prazier  v.   Laughlin,   6   111.    (1   Gil.) 

dyk,   9   Oraneh,   153,   3   L.   Ed.    688;  347;     Evans    v.     Gibbs,     6     Humph. 

Story,    Eq.    Jur.,    13th    ed.,    §  1528.  (Tenn.)   405. 

Sec  note  on  "Admissions  in  Answers  23  Best      Ev.      10th     ed.      8     169- 

in    Equity   as    Evidence    Against   In-  Greenl,  Ev.    S  362. 

fant     Defendants"     to     Halderby    v.  24  s  72s        / 
Hagan,  4  Ann.  Cas.  403. 

21  Worrall  v.  Jones,  7  Bing.  395,  ''  ^*^*^  ^-  Blennerhasset,  1  Miss. 
131  Eng.  Eeprint,  153;  Rex  v.  (^'^^^'^•)  '^ '  Gi"iam's  Case,  4  Leigh 
Woburn,  10  East,  403,  103  Etig.  Re-  (^^•')'  ^^8- 

print,  825;   Commonwealth  v.   Marsh,  -"  People  v.   Cunningham,  1  Denin 

10    Pick.     (Mass.)     57;     Mauran     v.  (N.  Y.),  524,  43  Am.  Dec.  709. 

Lamb,  7   Cow.    (N.  Y.)    174;   Apple-  27  Welohell    >-.    State.   23   Ind.    89; 

ton  V.  Boyd,  7  Mass.  131.  Harwell    v.    State,  10    Lea    (Tenn.), 

22  Scott  v.- Lloyd,  12  Pet.   (U.  S.)  544. 
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state  against  any  codefendant  in  the  same  action,  or  a 
witness  in  behalf  of  such  codefendant,  unless  the  prosecu- 
tion had  terminated  against  him  in  such  a  manner  that;  he 
no  longer  could  be  deemed  legally,  interested  in  the  result, 
as  by  a  judgment  of  conviction,-^  verdict  of  acquittaP"  or 
the  entry  of  a  nolle  prosequi.^^  Such  were  some  of  the 
rules  relating  to  the  competency  of  witnesses  in  former 
times.  We  shall  now  proceed  to  consider  the  changes 
which  were  effected  by  statute,  and  which  brought  about 
the  modern  and  more  liberal  treatment  of  those  whom  cir- 
cumstances called  upon  to  testify  either  as  parties  or  ordi- 
nary witnesses. 

§  730  (748).  Effect  of  statutes  on  competency  of  parties 
as  witnesses. — The  change  effected  by  the  statutes  has 
been  of  a  sweeping  nature,  and  it  is  cause  for  wonder  that 
efforts  were  not  earlier  made  to  obviate  the  difficulties 
which  the  incompetency  of  the  parties  in  civil  cases  caused. 
That  the  change  was  not  made  in  the  criminal  procedure 
IS  easier  to  understand.  The  idea  that  an  accused  person 
should  not  be  permitted  to  give  his  evidence  on  oath  ^yas 
too  deeply  rooted  to  be  easily  eradicated.  Time  alone 
brought  about  the  reform,  and  at  this  date  the  common- 
law  rules  excluding  parties  as  witnesses  have  been  abro- 
gated in  almost  every  state  in  the  Union.  Statutes  have 
been  passed  by  Congress  and  by  the  state  legislatures 
which  make  parties  competent  witnesses  in  all  civil  cases, 
except  those  in  which  transactions  with  insane,  incompe- 
tent or  deceased  persons  are  involved.^^     The  statutes  of  a 

28  Eex  V.  rietch«r,  1  Strange,  633,  30  State  v.  Clump,  16  Mo.  385; 
93  Eng.  Reprint,  746 ;  Eex  v.  Will-  Lore  v.  People,  160  111.  501,  32  L.  b'. 
iams,  8  Car.  &  P.  284;  State  V.  Jones,  A.  139,  ,43  N.  E.  710;'  Stats;  y. 
51  Me.  125;  Commonwealth  v.  Smith,  Steifel,  106  Mo.  129,  17  8.  W.  327. 
12  Met.  (Mass.)  238;  Commonwealth  See,  also.  State  y.  West,  69  Mo.  .401, 
V.  Eastman,  1  Cush.  (Mass.)  189,  48  33  Am.  Rep.  506;  Allen  v.  State,  :10 
Am.  Dee.  596;  Henderson  v.  State,  70  Ohio  St.   287. 

Ala.    23,   45   Am.   Rep.   73;    State   v.  31  Alabama,     Code     1896,     §1794; 

Minor,  117  Mo.  302,  22  S.  W.  1085.  Alaska,  Code  Civ.  Proc.  1900,  §1033! 

29  Rex  V.  Rowland,  Ryan  &  M.  401;  Arizona,  Rev..  Stats.  1901,  par.  2534, 
Fitzgerald  v.  State,  14  Mo.  413.  §  37 ;     Arkansas,    Dig.     Stats.     1904, 


§  730  (748)       THE  LAW  OF  EVIDENCE  IN  CIVIL   CASES. 


388 


few  states  do  not  even  make  this  last  exception,  but  pro- 
vide that  all  parties  to  civil  suits  shall  be  competent  as 
witnesses.  As  we  shall  deal  with  the  various  exceptions  in 
their  order,  it  is  well  to  consider  the  general  manner  in 
which  they  are  presented  as  a  whole.  The  statutes  now,  as 
a  rule,  provide  that  all  persons,  except  those  whom  we 
shall  immediately  mention,  who,  having  organs  of  sense, 
can  perceive,  and,  perceiving,  can  make  known  their  percep- 
tions to  others,   may  be   witnesses-^^     Therefore,    neither 


§3093;  California,  Code  Civ.  Proc, 
§1879;  Colorado,  Mills'  Ann.  Stats. 
1890,  §4822;  Connecticut,  Gen.  Stats. 
1902,  §  677 ;  Delaware,  Laws,  vol.  16, 
e.  537;  District  of  Columbia,  Code 
3901,  §1063;  Florida,  Gen.  Stats. 
1906,  §1505;  Georgia,  Code  1911, 
§  5858  (under  §  5861,  actions  in 
consequence  of  adultery  or  breach  of 
promise  are  excepted  from  the  opera- 
tions of  §  5858.  See  Graves  v.  Har- 
ris, 117  Ga.  817,  45  S.  E.  239; 
Graves  v.  Rivers,  123  Ga.  224,  51  S. 
E.  318);  Hawaii,  Rev.  Laws  1905, 
§  1947 ;  Idaho,  Rev.  Code  Civ.  Proc. 
1908,    §5956;     Illinois,    Ann.    Stats. 

1896,  p.  1822,  par.  1;  Indiana,  Ann. 
Stats.   1901,  I  504;   lo-'a,  Ann.   Code 

1897,  §4603;  Kansas,  Gen.  Stats. 
1905,  §5215;  Kentucky,  Code  1888, 
§  605 ;  Louisiana,  Rev.  Civ.  Code 
1900,  §§2281,  2282;  Maine,  Rev. 
Stats.  1903,  p.  751,  §  107 ;  Maryland, 
Pub.  Laws,  1904,  p.  1089,  §  1;  Massa- 
chusetts, Pub.  Laws  1902,  p.  1577, 
§  20 ;  Michigan,  Comp.  Laws  1897 
(10211),  §100;  Minnesota,  Stats. 
1894,  §5658;  Mississippi,  Code  1906, 
§1915;  Missouri,  Ann.  Stats.  1906, 
§4652;  Montana,  Rev.  Codes  1907 
(Civ.  Proc),  §  7890;  iVebraska,  Oobb. 
Ann.  Stats.  1909,  §  1313;  Nevada, 
Rev.  Laws  1912,  §5419;  New  Hamp- 
shire, Pub.  Stat.  &  Session  Laws  1901, 
p.  716,  §13;  New  Jersey,  Comp. 
Stats.  1911,  §§  2,  3,  p.  2218   (where 


one  party  incompetent,  see  Yetman 
v.  Dey,  33  N.  J.  L.  32) ;  New  Mexico, 
Comp.  Laws,  1897,  §3014;  New  York, 
Code  Civ.  Proc,  §  828;  North  Caro- 
lina, Revisal  of  1905,  §  1630;  North 
Dakota,  Rev.  Codes  1905  (Civ.  Proc), 
§  7253 ;  Ohio,  Rev.  Stats.  1890, 
§5240;  Oklahoma,  Comp.  Laws  1909, 
§  5838 ;  Oregon,  B.  &  C.'s  Ann.  Code 
1902,  §  722 ;  Pennsylvania,  Laws  1887, 
c.  89,  as  amended  by  Laws  1891,  No. 
218;  Philippine  Islands,  Code  Civ. 
Proc  1909,  §55;  Porto  Rico  (still 
renders  persons  incompetent  for  in- 
terest: Civ.  Code  1902);  Rhode  Is- 
land, Gen.  Laws  1896,  p.  840,  c.  244, 
§  35;  South  Carolina,  Code  Civ.  Proc 
1902,  §§399,  400;  South  Dakota,  Rev. 
Codes  1903,  Civ.  Proc,  §  486;  Tennes- 
see, Ann.  Code  1896,  §  5596  (4563)  ; 
Texas,  Sayles'  Civ.  Stats.  1897,  art. 
2300;  Utah,  Rev.  Stats.  1898,  §3412; 
Vermont,  Stats.  1894,  §1236;  Vir- 
ginia, Code  1904,  §  3345  (where  one 
party  incompetent,  see  Ginter  v. 
Breeden,  90  Va.  565,  19  S.  E.  656); 
Washington,  Ballinger's  Code  &  Stat. 

1897,  §5991;  West  Virginia,  Code 
1906,   §3945;   Wisconsin,  Rev.   Stats. 

1898,  §4068;    Wyoming,   Rev.  .Stats. 

1899,  §3680;  United  States,  U.  S. 
Rev.  Stats.  1878,  §  858  (U.  S.  Comp. 
Stats.  1901,  p.  660,  7  Fed.  Stats. 
Ann.  1116.) 

:!2  We  use  the  California  Code  of 
Civil   Procedure,   sections    1879-1881, 
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parties  nor  other  persons  who  have  an  interest  in  the 
event  of  an  action  or  proceeding  are  excluded;  nor  those 
who  have  been  convicted  of  crime ;  nor  persons  on  account 
of  their  opinions  on  matters  of  religious  belief;  although, 
in  every  case,  the  credibility  of  the  witness  may  be  drawn 
in  question.  The  exceptions  referred  to  are:  1.  Those 
who  are  of  unsound  mind  at  the  time  of  their  production 
for  examination.  2.  Children  under  ten  years  of  age,  who 
appear  incapable  of  receiving  just  impressions  of  the  facts 
respecting  which  they  are  examined,  or  of  relating  them 
truly.  3.  Parties  or  assignors  of  parties  to  an  action  or 
proceeding,  or  persons  in  whose  behalf  an  action  or  pro- 
ceeding is  prosecuted,  against  an  executor  or  administrator 
upon  a  claim  or  demand  against  the  estate  of  a  deceased 
person,  as  to  any  matter  or  fact  occurring  before  the  death 
of  such  deceased  person.  There  are,  however,  other  ex- 
ceptions arising  as  to  persons  in  particular  relation  to 
parties,  and  these  the  statutes  also  except,  for  the  reason 
that  it  is  the  policy  of  the  law  to  encourage  confidence  and 
to  preserve  it  inviolate.  It  is  therefore  provided  that: 
1.  A  husband  cannot  be  examined  for  or  against  his  wife 
without  her  consent;  nor  a  wife  for  or  against  her  hus- 
band, without  his  consent;  nor  can  either,  during  the  mar- 
riage or  afterward,  be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by  one  to  the 
other  during  the  marriage;  but  this  exception  does  not 
apply  to  a  civil  action  or  proceeding  by  one  against  the 
other,  nor  to  a  criminal  action  or  proceedings  for  a  crime 
committed  by  one  against  the  other ;  or  in  an  action  brought 
by  husband  or  wife  against  another  person  for  the  aliena- 
tion of  the  affections  of  either  husband  or  wife  or  in  an 
action  for  damages  against  another  person  for  adultery 
committed  by  either  husband  or  wife.  2.  An  attorney  can- 
not, without  the  consent  of  his  client,  be  examined  as  to 

as  fairly  typical  of  the  statutory  en-      portance  to  warrant  our  dealing  with 
actments  of  the  various  states.     The      them  here, 
variations   are   not    of   sufficient   im- 
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any  communication  made  by  the  client  to  him,  or  his  advice 
given  thereon  in  the  course  of  professional  employment; 
nor  can  an  attorney's  secretary,  stenographer  or  clerk  be 
examined,  without  the  consent  of  his  employer,  concerning 
any  fact  the  knowledge  of  which  has  been  acquired  in  such 
capacity.  3.  A  clergyman  or  priest  cannot,  without  the 
consent  of  the  person  making  the  confession,  be  examined 
as  to  any  confession  made  to  him  in  his  professional  char- 
acter in  the  course  of  discipline  enjoined  by  the  church  to 
which  he  belongs.  4.  A  licensed  physician  or  surgeon  can- 
not, without  the  consent  of  his  patient,  be  examined  in  a 
civil  action  as  to  any  information  acquired  in  attending  the 
patient,  which  was  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient;  provided,  however,  that  after  the 
death  of  the  patient,  the  executor  of  his  will,  or  the  admin- 
istrator of  his  estate,  or  the  surviving  spouse  of  the 
deceased,  or,  if  there  be  no  surviving  spouse,  the  children 
of  the  deceased  personalty,  or,  if  minors,  by  their  guardian, 
may  give  such  consent,  in  any  action  or  proceeding  brought 
to  recover  damages  on  account  of  the  death  of  the  patient, 
caused  by  the  negligent  or  wrongful  act  of  another.  5.  A 
public  officer  cannot  be  examined  as  to  communications 
made  to  him  in  official  confidence,  when  the  public  interest 
would  suffer  by  the  disclosure.  Each  of  these  exceptions 
forms  a  subject  for  separate  treatment  later  on  in  this 
chapter.  Most  of  the  states  have  also  so  extended  the  rule 
by  statute  that  the  accused  in  ciimival  prosecutions  is  made 
a  competent  witness  in  his  own  behalf.^^     But  in  no  case 

38  Alabama,  Crim.  Code  1896,  United  States,  149  TJ.  S.  60,  37  L. 
§5297;  Alaska,  Grim.  Code  1899,  Ed.  650,  13  Sup.  Ct.  Eep.  765); 
§149;  Arizona,  Pen.  Code  1901,  Florida,  Gen.  Stats.  1906,  §3979; 
§1112;  Arkansas,  Dig.  Stats.  1904,  Hawaii,  Eev.  Laws  1905,  §§19,48, 
§'3088;  California,  Pen.  Code  1906,  1951;  Idaho,  Eev.  Codes  (Pen.) 
§1323;  Colorado,  Mills'  Ann. '  Stats.  1908,  §8143;  Illinois,  Starr.  &  Curtis 
1891,  §  1171;  Conneetieut,  Gen.  Stats.  Ann.  Stats.,  p.  1397,  par.  609;  In- 
1902,  §  1509;  Delaware,  L;iws,  vol.  diana,  Ann.  Stats.  1901,  §1867,  u.  4; 
19,  c.  777;  Dist.  of  Columbia,  Act  of  Iowa,  Ann.  Code  1897,  §5484;  Kan- 
Congress,  15  Mar.  1878,  20  Stats,  at  sas,  Gen.  Stats.  1905,  §§  6103,  6104; 
Large,   p.    30,   c.    37    (see   Wilson   v.  Keutueky,  Stats.,  §  1645,  Act  of  1886 
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can  the  accused  be  compelled  to  be  a  witness  against  him- 
self in  a  criminal  prosecution,  as  he  is  guaranteed  this 
exemption  by  the  federal  constitution.^*  These  statutes 
carefully  guard  the  right  of  the  accused  to  refuse  to  testify, 
if  he  chooses  so  to  do,  and  many  of  them  expressly  provide 
that  in  no  case  whatever  shall  an  unfavorable  presumption 
against  him  be  drawn  from  his  failure  to  testify.*^  By 
recent  legislation  in  California  a  person  offending  against 
thfe  provisions  of  the  Penal  Code,  or  against  any  law  of 
the  state,  is  a  competent  witness  against  any  other  person 
so  offending,  and  may  be  compelled  to  attend  and  testify 


Russell's  Stats.  1909,  p.  35;  Louisiana, 
Act  1902,  No.  185,  p.  355  (Wolff's 
edition,  p.  483) ;  Maine,  Rev.  Stats. 
1903,  p.  971,  c.  135,  §19;  Maryland, 
Pub.  Gen.  Laws  1904,  art.  35,  §4; 
Massachusetts,  Rev.  Laws  1902, 
p.  1577,  0.  175,  §  20;  MicMgah,  Comp. 
Laws  1897  (10211),  §  100;  Minne- 
sota, Stats.  1894,  §5658;  Mississippi, 
Code  1906,  §  1918 ;  Missouri,  Ann. 
atats.  1903,  §  1313  (328)  ;  Montana, 
Rev.  Codes  1907  (Pen.),  §9484; 
Nebraska,  Cobbey's  Ann.  Stats.  1909, 
§2634;  Nevada,  Eev.  Laws  1912, 
§  7456 ;  New  Hampshire,  Pub.  Stats. 
&  Sess.  Laws  1901,  p.  717,  §24;  New 
Mexico,  Comp;  Laws  1897,  §  3431 ; 
New  York,  Code  Crim.  Proc.,  §393; 
New  Jersey,  Comp.  Stats.  1911,  §57, 
p.  1838;  North  Carolina,  Revisal'  of 
1905,  §  1634;  North  Dakota,  Rev. 
Codes  1905  (Crim.  Proe.),  §10,000; 
Ohio,  Rev.  Stats.  1890,  §7286; 
Oklahoma,  Comp.  Laws  1909,  §  6833; 
Oregon,  B  &  C  Codes  &  Stats.  1902, 
§  1400 ;  Pennsylvania,  Laws  1887,  No. 
89,  §1;  Rhode  Island,  Gen.  Laws 
1896,  p.  840,  §41;  South  Carolina, 
Crim.  Code,  1902,  §§64',  65;  South 
Dakota,  Eev.  Codes  1903,  Crim.  Proe!, 
§  361;  Tennessee,  Ann.  Code  1896, 
§  5600 ;  Texas,  Wiils'on's  Crim.  Code) 
§770;  Uta:ti,  Crim.  Cocle  1898,  §4513; 


Vermont,  Stats.  1894,  §  1915 ;  Laws 
1889,  §1655;  Virginia,  Code  1887, 
§3897;  West  Virginia,  Ann.  Code 
1904,   §  3897 ;   Wisconsin,  Rev.,  Stata. 

1898,  §4071;    Wyoming,   Rev.   Stats. 

1899,  §5346. 

34  U.  S.  Const',  5th  Amend.  For 
full  discussion  of  this  provision  as 
applied  to  accused  persons  summoned 
before  the  interstate  commerce  com- 
mission; see  Counselman  v.  Hitchcock, 
142  XT.  S.  547,  35  L.  Ed.  1110,  12  Sup. 
Ct.  Eep.  195;  Brown  v.  Walker,  161 
V.  S.  591,  40  L.  Ed.  819,  16  Sup.  Ct. 
Rep.  644.  For  a  discussion  of  the 
rule  governing  in  proceedings  against 
those  held  for  contempt  of  court,  see 
In  re  Nickell,'47  Kan.  734,  27  Am. 
St.  Eep.  315,  28  Pae.  1076.  See 
§  891,  post. 

35  See  statutes  cited  supra.  The 
California  Penal  Code  provides  that  a 
defendant  in  a  criminal  action  or  pro- 
ceeding cannot  be  compelled  to  be  a 
witness  against  himself;  but  if  he 
offer  himself  as  a  witness,  he  may  be 
cross-examined  by  the  counsel  for  the 
people  as  to  all  matters  about  which 
he  was  examined  in  chief.  His 
neglect  or  refusal  to  be  a  witness  can- 
not in  any  manner  prejudice,  him  nor 
be  used  against  him  on  the  trial  or 
proceeding. 
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and  produce  any  books  and  papers  or  documents  the  same 
as  any  other  person.  He  may  claim  to  be  excused  on  the 
ground  that  his  evidence  might  incriminate  him,  but  he  is 
compelled  under  the  statute  to  give  his  evidence,  immunity 
from  prosecution  being  assured  to  him.  If  his  evidence  be 
given  without  a  claim  for  immunity,  he  does  not  come 
within  the  protection  afforded  by  the  statute.**  This  is, 
perhaps,  the  latest  addition  to  the  criminal  law  in  this 
respect.  These  statutes  do  not  affect  the  general  rules  of 
evidence  governing  the  introduction  of  testimony,  and 
simply  place  the  party  testifying  in  the  same  situation  in 
which  other  witnesses  are  placed.  In  both  civil  and  crim- 
inal cases  they  are  subject  to  the  same  liabilities,  limi- 
tations and  duties,*^  have  the  same  protection  and  are  open 
to  the  same  contradiction,  impeachment**  and  cross- 
examination*'  as  are  any  other  witnesses.  By  statute  in 
some  of  the  states,  however,  the  cross-examination  in  crim- 
inal cases  is  confined  to  the  matters  referred  to  in  the 
direct  examination;  and  it  is  held  reversible  error,  under 
such  a  statute,  to  allow  the  defendant  to  be  cross-examined 

36  Cal.  Pen.  Code,  §1324;  Stats.  119;  Spies  v.  People,  122  111.  235,  3 
1911,  p.  485.    See,  also,  §  884,  post.  Am.  St.  Rep.  320,  12  N.  E.  865,  17 

37  Chambers  v.  People,  105  111.  N.  E.  898;  Commonwealth  v.  Mullen, 
409;  McDaniels  v.  Robinson,  26  Vt.  97  Mass.  545;  Sullivan  v.  People,  114 
316,  62  Am.  Dee.  574;  People  v.  111.  24,  28  N.  E.  381;  Rains  v.  State, 
Russell,  46  Cal.  121;  Cowles  v.  Bacon,  88  Ala.  91,  7  South.  315;  Andrews 
21  Conn.  451,  56  Am.  Deo.  371.  See,  v.  Fry,  104  Mass.  234;  State  v. 
also,  the  cases  cited  below.  These  Ober,  52  N.  H.  459,  13  Am.  Rep. 
statutes  do  not  remove  the  disqualifi-  88;  Connors  v.  People,  50  N.  Y.  240; 
cation  of  husband  and  wife:  Mitchin-  State  v.  Witham,  72  Me.  531;  People 
son  V.  Cross,  58  111.  366.  A  party  v.  Tice,  131  N.  Y.  651,  15  L.  R.  A. 
may  testify  as  an  expert:  Dickinson  669,  30  N.  E.  494;  Commonwealth 
V.  Inhabitants,  13  Gray  (Mass.),  546.  v.  Damon,  136  Mass.  441;  Common- 
See  §§836,  837,  post.  wealth    v.    Morgan,    107    Mass.    199; 

38  Chambers  v.  People,  105  111.  Commonwealth  v.  Nichols,  114  Mass. 
409;  Reagan  v.  United  States,  157  285,  19  Am.  Rep.  346;  State  v. 
U.  S.  305,  39  L.  Ed.  709,  15  Sup.  Ct.  Wentworth,  65  Me.  234,  20  Am.  Rep. 
Rep.  610;  Brandon  v.  People,  42  N.  688;  Roddy  v.  Finnegan,  43  Md.  490; 
Y.  265.     See  §  851,  post.  State   v.    Snyder,   8    Kan.   App.    686, 

39  Fralich  v.  People,  65  Barb.  (N.  57  Pae.  135;  State  v.  Rozum,  8  N.  D. 
Y.)  48;  Brubaker's  Admr.  v.  Taylor,  ."48,  80  N.  W.  477.  See  §§836,  837, 
76  Pa.  83;   State  T,  Home,  9  Kan.  post. 
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as  to  any  question  not  brought  out  in  the  direct  examina- 
tion.*** When  the  accused  in  a  criminal  prosecution  volun- 
tarily takes  the  stand  as  a  witness,  he  waives  his  right  to 
object  to  any  question  pertinent  to  the  issue  on  the  ground 
that  the  answer  may  tend  to  criminate  him.  In  the  absence 
of  statutes,  limiting  the  cross-examination,  he  is  subject  to 
examination  on  all  facts  material  to  the  issue,  and  he  may 
be  questioned  as  any  general  witness  in  the  cause.*^  He 
is  not  required  to  testify,  and  has  the  right  to  protect  him- 
self by  not  going  upon  the  stand  at  all.*^  But  if  he 
becomes  a  witness,  all  facts  relevant  to  the  case  may  then 
be  drawn  out,  even  if  they  tend  to  criminate  the  party  or 


40  state  V.  Sunders,  14  Or.  300,  12 
Pac.  441;  State  v.  Underwood,  44  La. 
Ann.  852,  11  South.  277;  State  v. 
Turner,  110  Mo.  196,  19  S.  W.  645; 
State  V.  Chamberlain,  89  Mo.  129,  1 
S.  W.  145;  People  v.  O'Brien,  66  Gal. 
602,  6  Pae.  695;  People  v.  Un  Dong, 

106  Cal.  83,  39  Pac.  12;  Gale  t. 
People,  26  Mieh.  157;  S-tate  v.  Lurch, 
12  Or.  99,  6  Pac.  408;  People  v. 
Kodriguez,  134  Cal.  140,  66  Pac.  174; 
State  Y.  Miller,  43  Or.  325,  74  Pac. 
658.  But  cross-examination  may 
draw  out  anything  which  would  tend 
to  contradict  or  weaken  the  direct: 
People  V.  Buckley,  143  Gal.  375,  77 
Pae.  169;  People  v.  Teshara,  141  Cal. 
633,  75  Pae.  338.  The  scope  of  the 
cross-examination  is  governed  by 
state,  and  not  by  federal  statutes: 
Spies  V.  Illinois.  123  U.  S.  132.  31 
E.  Ed.  80,  8  Sup.  Ct.  Rep.  21,  22. 
See  §837,  post. 

41  Commonwealth  v.  Mullen,  97 
Mass.  545;  Commonwealth  v.  Morgan, 

107  Mass.  199;  Clarke  v.  State,  87 
Ala.  71,  6  South.  368;  MeGarry  v. 
People,  2  Lans.  (N.  Y.)  227;  Fitz- 
patrick  v.  United  States,  178  U.  S. 
304,  44  L.  Ed.  1078,  20  Sup.  Gt.  Eep. 
944;  Sawyer  v.  United  States,  202  U. 


S.  150,  6  Ann.  Cas.  269,  50  L.  Ed. 
972  26  Sup  Ct.  Rep.  575;  Lawrence 
T.  State,  103  Md.  17,  63  Atl.  96; 
Nickolozack  v.  State,  75  Neb.  27,  105 
N.  W.  895;  Carothers  v.  State,  75 
Ark.  574,  88  S.  W.  585;  Ferguson 
V.  State,  72  Neb.  350,  100  N.  W. 
800;  People  v.  Conroy,  153  N.  Y. 
174,  47  N.  E.  258  (inquiry  as  to 
specific  immoral  acts  allowed) ;  Bark- 
man  V.  State  (Tex.  Gr.),  52  S.  W. 
69;  People  v.  Tice,  131  N.  Y.  651, 
15  L.  R.  A.  669,  30  N.  E.  494; 
Spies  V.  People,  122  111.  1,  3  Am.  St. 
Rep.  320,  12  N.  E.  865.  See  cases 
cited  in  note  39,  supra.  See  §  837, 
post. 

■42  Commonwealth  v.  Lannan,  13 
Allen  (Mass.),  563.  It  has  been  held 
that  the  court  cannot  require  an  ac- 
cused, who  is  also  a  witness,  to  leave 
the  room  while  other  witnesses  are  tes- 
tifying. Being  a  witness  does  not  af- 
fect the  right  of  the  accused  to  be 
present  during  his  own  trial:  Graman 
V.  State,  66  Miss.  196,  5  South.  385; 
Bell  V.  State,  66  Miss.  192,  5  South. 
389.  The  last  case  holds  that  the 
party  cannot  be  compelled  to  testify 
before  the  other  witnesses. 
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make.! Mm  incompetent  as  a  witness.**  The  refusal  of  a 
party  testifying  to  answer  a  question  material  to  the  case, 
on  the  ground  that  it  might  criminate  him,  is  competent 
evidence  against  the  party  testifying.**  The  opposing 
party  waives  all  objection  to  the  competency  of  a  party  to 
a  civil  suit  as  a  witness  by  calling  him,  and  makes  him  a 
competent  witness  in  his  own  behalf.*^  Mr.  Justice 
Brewer,  in  a  case  already  referred  to,**  said  that  if  the 
accused  availed  himself  of  the  privilege  to  testify,  "his 
credibility  may  be  impeached,  his  testimony  may.be  as- 
sailed, and  is  to  be  weighed  as  that  of  any  other  witness. 
Assuming  the  position  of  a  witness,  he  is  entitled  to  all  his 
rights  and  protections,  and  is  subject  to  all  its  criticisms 
and  burdens.  It  is  unnecessary  to  consider  whether,  when 
offering  him  as  a  witness  as  to  one  matter,  he  may  either 
at  the  will  of  the  government  or  under  the  discretion  of  the 
court,  be  called  upon  to  testify  as  to  other  matters.  That 
question  is  not  involved  in  this  case,  and  we  notice  it  sim- 
ply to  exclude  it  from  the  scope  of  our  observations.  The 
privileges  and  limitations  to  which  we  refer  are  those 
which  inhere  in  the  witness  as  a  witness,  and  which  affect 
the  testimony  voluntarily  given.  As  to  that,  he  may  be 
fully  cross-examined,.  It  may  be  assailed  by  contradictory 
testimony.  His  credibility  may  be  impeached,  and  by  the 
same  methods  .as  are  pursued  in  the  case  of  any  other  wit- 
ness. The  jury  properly  consider  his  manner  of  testify- 
ing, the  inherent  probabilities  of  his  story,  the  amount  and 

43  Such,   for  example,  as  want   of      dietory  statements:   Hicks  v.  State,  99 
Tsligious  belief:   State  v.   Turner,  36       Ala.   169,  13   South.  375;   Brubaker's 

Admr.  v.  Taylor,  76  Pa.  83;  selling 
liquor  without  license :  Guy  \ .  State, 
90  Md.  29,  44  Atl.  997,  See  §  S37, 
post. 


S.  C.  534,  15  S.  E.  602;  previous  ar 
rest;  State  v.  Murphy,  45  La.  Ann 
958,  13  South.  229;  People  ».  Foote, 
93  Mich.  38,  52  N.  W.  1036;  indict 
ment   or   conviction    of   crime:    State  a  Andrews  v.  Frye,  104  Mass.  234. 


V.  Minor,  117  Mo.  302,  22  S.  W.  1083 
State  V.  McGuire,  15  B.  I.  23,  22  Atl. 
1118;  Williams  v.  State,  28  Tex.  App 
301,  12  S.  W.  1103;  disorderly  con 
duct:  People  v.  McCormick,  135  N 
Y.  663,  32  N.  E.  26;  previous  contra 


«  Seip  V.  Storeh,  52  Pa.  210,  91 
Am.  Dec.  148;  Turner  v.  Mcllhaney, 
8  Gal.  575. 

46  Reagan  v.  United  States,  157  U. 
S.  301,  39  L.  Ed.  709,  15  Sup.  Ct.  Rep. 
61u. 
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character  of  the  contradictory  testimony,  the  nature  and 
extent  of  his  interest  in  the  result  of  the  trial,  and  the 
impeaching  evidence  in  determining  how  much  of  credence 
he  is  entitled  to." 


§731(749).  Same,  continued. — These  statutes  are  en- 
acted for  the  purpose  of  rendering  competent  persons  who 
would  otherwise  have  been  incompetent.  They,  are  ena- 
bling, not  disabling,  acts;  and  the  courts  hold  that  all  per- 
sons who  were  competent  witnesses  before  the  passage  of 
any  such  statute  are  still  competent,  unless  they  are  ex- 
pressly disqualified  by  the  statute  itself.*^  The  jury  are 
the  sole  judges  of  the  weight  of  the  testimony , of  a  party 
testifying  as  a  witness  in  either  a  civil  or  a  criminal  case;. 
But  the  judge  may  properly  remind  the  jury,  in  his  instruc- 
tions to  them,  of  the  fact  that  the  temptation  is  strong 
to  color,  pervert  or  withhold  facts.  Some  authorities  hold 
that  it  is  the  duty  of  the  judge  to  so  instruct  the  jury.*^ 


4T  Bates  V.  Foreht,  89  Mo.  121,  1  S. 
W.  120;  Bradshaw  v.  Combs,  102  lU. 
428;  Curry  v.  Curry,  114  Pa.  367,  7 
Atl.  61. 

48  People  V.  Crowley,  102  N.  Y. 
234,  6  N.  E.  384;  Anderson  v.  State, 
104  Ind.,  467,  4  N.  E.  ,63,  5  N.  E. 
711;  State  v.  Moelehen,  53  Iowa,  310, 
5  N.  W.  186;  State  v.  Sterrett,  71 
Iowa,  386,  32  N.  W.  387;  Chambers 
V.  People,  105  111..  409;  State  v.  Een- 
frow,,lll  Mo.  589,  20  S.  W.  299; 
People  V.  Cronin,  34  Cal.  191;  Wil- 
kins  V.  State,  98  ~  Ala.  1,  13  South. 
312;  State  v.  McGinnis,  76  Mo.  326; 
State  V.  Slingerland,  19  Nev.  135,  7 
Pae.  280;  Spies  v.  People,  122  111,  1, 
3  Am.  St.  Eep.  320,  12  N.  E.  865; 
State  V.  Maguire,  113  Mo.  670,  21  S. 
W.  212;  Faulkner  v.  Territory,  6 
Gild.  (N.  M.)  464,  30  Pae.  905;  Sei- 
bert  V.  People;  143  111.  571,  32  N.  E. 
431;  Johnson  v.  United  States,  157 
U.  S.  321,  39  L.  Ed.  717,  15  Sup. 
Ct.  614;  Reagan  v.  United  States,  137 


U.  S.  301,  39  L.  Ed.  709,  15  Sup.  Ct. 
Eep.  610,  a  leading  ease  with  an  ex- 
tended review  of  the  authorities.  But 
the  instructions  must  not  assume  that 
the  othei-  witnesses  are  "telling  the 
truth,"  when  they  are  in  conflict  with, 
the  evidence  given  by  the  party  tes- 
tifying: Hicks  V.  United  States,  150 
U.  S.  442,  37  L.  Ed.  Il37,  14  Sup.  Ct. 
Eep.  144.  There  is  no  presumption' 
either  for  or  against  t^ie  veracity  of 
the  party  testifying.  This  question 
beloiigs  exclusively  to  the  jury:  Com- 
monwealth V.  Wright,  107  Mass.  403. 
See,  also.  People  v.  Morrow,  60  Cal. 
142;  People  v.  Wheeler,  65  Cal.  77, 
2  Pae'  892;  People  v.  O'Neal,  67  Cal. 
,378,  7  Pae.  790;  People-  v.  Knapp, 
71  Cal.  r,  11  Pao.  793 ;  State  v.  Cook, 
84  Mo.  40;  People  v.  Calvin,  60  Mich. 
113,  26  N.  W.  851;  People  v.  Pet- 
mecky,  99  N.  Y.  415,  2  N.  E.  145; 
Haines  v.  Territory,  3  Wxp.  168,  13 
Pae.  8.  ' 
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The  United  States  supreme  court  has  laid  it  down  that,  it 
is  within  the  province  of  the  court  to  call  the  attention  of 
the  jury  to  any  matters  which  legitimately  affect  the  wit- 
ness' testimony  and  his  credibility.  This  does  not  imply 
that  the  court  may  arbitrarily  single  out  his  testimony  and 
denounce  it  as  false.  The  fact  that  he  is  a  defendant  does 
not  condemn  him  as  unworthy  of  belief,  but  at  the  same 
time  it  creates  an  interest  greater  than  that  of  any  other 
witness,  and  to  that  extent  affects  the  question  of  credi- 
bility. It  is,  therefore,  a  matter  properly  to  be  suggested 
by  the  court  to  the  jury.  ' '  But  the  limits  of  suggestion  are 
the  same  in  respect  to  him  as  to  others.  It  is  a  familiar 
rule  that  the  relations  of  a  witness  to  the  matter  to  be 
decided  are  legitimate  subjects  of  consideration  in  respect 
to  the  weight  to  be  given  to  his  testimony.  The  old  law 
was  that  interest  debarred  one  from  testifying,  for  fear 
that  such  interest  might  tend  to  a  perversion  of  the  truth. 
A  more  enlightened  spirit  has  thrown  down  this  barrier, 
and  now  mere  interest  does  not  exclude  one  from  the  wit- 
ness-stand, but  the  interest  is  to  be  considered  as  affecting 
his  credibility.  This  rule  is  equally  potent  in  criminal  as 
in  civil  cases,  and  in  neither  is  it  error  for  the  trial  court 
to  direct  the  attention  of  the  jury  to  the  interest  which  any 
witness  may  have  in  the  result  of  the  trial  as  a  circum- 
stance to  be  considered  in  weighing  his  testimony  and  de- 
termining the  credence  that  shall  be  given  to  his  story."** 
The  jury,  in  arriving  at  their  verdict,  must  weigh  the  evi- 
dence given  by  the  party  testifying  as  carefully  as  they 
do  that  of  any  other  witness,  for  the  court  and  not  the  jury 
is  to  decide  whether  the  evidence  is  competent, ^'^  but  the 
jury  may  reject  the  testimony  of  any  party  as  a  whole  if 
they  consider  it  unworthy  of  belief,*^  or  if  they  find  that 

40  Eeagan  v.  United  States,  157  U.  bo  Wickliffe  v.  Lynch,  36  HI.  209; 

S.   301,   39  L.   Ed.   709,   15   Sup.   Ct.  Creed  v.  People,  81  111.  565;  Hickory 

Rep.  610.     See,  also,  Louisville  etc.  B.  v.  United  States,  160  U.  S.  408,  40 

Co.  V.  MoCliBh,  115  Fed.  270,  53  C.  L.  Ed.  474,  16  Sup.  Ct.  Eep.  327. 

C.  A.  60;  Alexis  v.  United  States,  129  bi  Lewis   v.   State,   88   Ala.    11,   6 

Fed.  60,  63  C.  C.  A.  502;   Territory  South.  755;  Eoberts  v.  Gcc,  15  Barb. 

>.  Garcia,  12  N.  M.  87,  75  Pac.  35.  (N.  Y.)  449.    See  §  901  et  seq.,  post. 
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he  has  corruptly  testified  falsely  as  to  any  material  fact,'* 
or  they  may  find  a  verdict  against  his  uncontradicted  evi- 
dence.'* The  fact  that  a  party  has  failed  to  rebut  evidence 
that  is  detrimental  to  his  case  may  be  noticed  as  bearing 
upon  the  question  of  credibility,  if  the  party  is  on  the  stand 
and  does  not  give  the  facts  in  rebuttal  which  lie  within  his 
knowledge.'*  But  the  right  of  a  party  to  testify  is  a  per- 
sonal privilege;  and  the  fact  that  he  does  not  testify  at  all 
should  not  raise  a  presumption  against  him,  as  various 
motives  may  influence  him  to  take  this  action  beside  a  fear 
that  facts  within  his  knowledge,  if  disclosed,  would  be  un- 
favorable to  him."  If  the  attorneys  make  comment  upon 
the  fact  that  a  party  has  not  testified,  it  is  the  duty  of  the 
court  to  instruct  the  jury  to  disregard  this  failure  of  the 
accused  to  testify.'®  It  is  also  error  for  the  judge,  in  his' 
charge  to  the  jury,  to  allude  to  the  fact  that  the  accused 
has  not  testified.''^     The  federal  statutes  on  this  subject,  as 


52  Hirshmann  t.  People,  101  111. 
586.     See  §  903,  post. 

53  Nicholson  v.  Conner,  8  Daly  (N. 
Y.),  212. 

54  Strover  v.  People,  56  N.  Y.  315 ; 
Cotton  V.  State,  87  Ala.  103,  6  South. 
372;  State  v.  Walker,  98  >Io.  95,  9 
S.  W.  646',  11  8.  W.  1133;  Lee  v. 
State,   56   Ark.   4,   19   S.   W.   16. 

55  Lowe  V.  Masaey,  '62  111.  47; 
Moore  v.  Wright,  90  HI.  470;  Com- 
monwealth V.  Hanley,  140  Mass.  457, 
5  N.  E.  468;  Cotton  v.  State,  87  Ala. 
103,  6  South.  372;  Fulcher  v.  State, 
28  Tex.  App.  465,  13  S.  W.  750; 
staples  V.  State,  89  Tenn.  231,  14 
S.  W.  603;  Quinn  v.  People,  123  111. 
333,  15  N.  E.  46 ;  Watt  v.  People,  126 
111.  9,  1  L.  E.  A.  403,  18  N.  E.  340; 
State  V.  Tennison,  42  Kan.  330,  22 
Pae.  429.  See,  also.  People  v.  Jones, 
24  Mich.  215;  Buloff  v.  People,  45 
N.  Y.  213;  People  v.  Tyler,  36  Cal. 
522;  Commonwealth  v.  Moran,  130 
Mass.  281 ;  Calkins  v.  State,  18  Ohio 
St.  366,  08  Am.  Dec.  121. 


56  People  V.  Doyle,  58  Hun  (N.  Y.), 
535,  12  N.  Y.  Supp.  836;  Staples  v. 
State,  89  Tenn.  231,  14  S.  W.  603; 
People  V.  Bose,  52  Hun  (N.  Y.),  33, 
4  N.  Y.  Supp.  787 ;  Nelson  v.  Harring- 
ton, 72  Wis.  591,  7  Am.  St.  Rep.  900, 
1  L.  E.  A.  719,  40  N.  W.  228;  Austin 
V.  People,  102  HI.  261. 

5T  Commonwealth  v.  Seott,  123 
Mass.  239,  25  Am.  Eep.  87;  Long  v. 
State,  56  Ind.  182,  26  Am.  Eep.  19; 
Ruloff  V.  People,  45  N.  Y.  213.  In 
Maine,  in  1864,  for  the  first  time,  a 
person  charged  with  the  commission 
of  a  criminal  offense  was  made,  "at 
his  own  request  and  not  otherwise,  a 
competent  witness":  Stats.  1864,  c. 
280.  After  this  statute  took  effect, 
county  attorneys,  when  the  accused 
did  not  elect  to  testify,  were  allowed 
in  argument  to  comment  on  the  fact 
to  the  jury:  State  v.  Bartlett,  55  Me. 
200;  State  v.  Lawrence,  57  Me.  574; 
State  V.  Cleaves,  59  Me.  298,  8  Am. 
Eep.  422.  This  practice  continued  for 
fifteen  years,  and,  while  it  operated 
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well  as  those  of  some  of  the  states,  not  only  make  parties 
to  civil  suits  competent  witnesses,  but  also  give  the  oppos- 
ing party  power  to  compel  them  to  testify.  Originally 
there  was  some  doubt  as  to  wliether  the  federal  enactment 
did  not  give  to  each  party  the  right  to  give  evidence  on  his 
own  behalf,  without  conferring  the  right  upon  either  to 
compel  the  other  to  testify.  In  the  United  States  supreme 
court  Mr.  Justice  Swayne  dispelled  the  doubt.  He  said: 
*'The  case  is  one  where  the  language  is  so  clear  and  com- 
prehensive that  there  is  no  room  for  construction,  and  the 
duty  of  the  court  is  simply  to  give  it  effect  according  to  the 
plain  import  of  the  words.  There  should  be  no  construc- 
tion where  there  is  nothing  to  construe.^*  But  if  there  were 
doubt  on  the  subject,  the  statute  being  remedial  in  its  char- 
'acter,  the  doubt  should  be  resolved  in  a  liberal  spirit  in 
order  to  obviate  as  far  as  possible  the  existing  evils.  To 
permit  parties  to  testify,  and  to  limit  the  statute  to  this, 
would  deprive  it  of  half  of  its  efficiency,  and  that  much 
the  most  beneficial  part.  Where  the  testimony  of  one  party 
is  important  to  the  other,  there  is,  of  course,  unwillingness 
to  give  it.  The  narrow  construction  suggested  would  leave 
to  the  party  needing  the  evidence  in  such  cases  no  choice 
but  to  forego  it  or  fall  back  upon  a  bill  of  discovery.  It  is 
hardly  credible  that  Congress,  departing  from  the  long- 
established  restriction  as  to  parties  to  the  record,  intended 

favorably  for  innpcent  persons,  it  re-  evidenee    of   his   guilt":  Stats.   1ST9, 

^ulted  disastrously  to  the  guilty  who  c.  92,  §1;  Eev.  Stats.,  c,  134,  §    19. 

.would  not   add  perjury  to  the   crime  "We  think  the  intent  of  the  statute  is 

charged.     Thereupon    the    legislature,  that   the   jury,   in   determining   their 

^believing  that  the  constitutional  pro-  verdict,    shall    entirely    exclude    from 

vision  ,whieh    declares   that    "the    ac-  their  consideration  the  fact  that  the 

cused  shall  not ,  be  compelled  to  fur-  defendant  did  not  elect  to  testify, — 

nish  or  give  evidence  against  himself"  substantially  as  if   the   law   did   not 

(jpeelaration  of  Eights,  §6),  like  the  allow    him    to    be    a    witness":  State 

rain  desc,endipg  upon  the  innocent  and  v.  Banks,  78  Me.  490,  7  Atl.  269.     On 

guilty  alike,  and  looking   to   a   more  this  general  subject,  see  note  to  State 

careful   protection   of   this   right,  en-  v.  White,  27  Am.  Rep.  140. 

acted  that  "the  fact  that  the  defend-  ,„  t,..   ,    q,   ,            ti,-,,..              - 

■     ^  .■           .  '■.     ,               . .       ■,  ^*  United   States  v.   Wiltberger,   5 

ant  in  ^a  criminal  prosecution  does  not  whpat    7fi    ^i  T     Tfrl    'i? 

.testify  in  his  p\vn  behalf  shall  not  be  .      ,         .       .      . 
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to  stop  short  of  giving  the  full  measure  of  relief.  We  can 
see  no  reason  for  such  a  limitation.  The  purpose  of  the  act 
in  making  the  parties  competent  was,  except  as  to  those 
named  in  the  proviso,  to  put  them  upon  a  footing  of  equality 
with  other  witnesses- — all  to  be  admissible  to  testify  for 
themselves  and  compellable  to  testify  for  the  others.  This 
conclusion  is  supported  by  all  the  considerations  applicable 
to  the  subject."^® 

§  732  (750).    Competency  of  parties — Corporators. — At 

common  laV,  the  '  question  frequently  arose  whether  the 
members  of  private  and  municipal  corporations  were  com- 
petent witnesses  under  the  rules  excluding  parties  and 
those  interested  in  the  result.  In  the  case  of  municipal 
corporations,  although  the  actions  were  brought  by  or 
against  the  "inhabitants"  of  the  municipality,  the  interest 
was  generally  deemed  too  remote  to  disqualify  citizens  as 
witnesses ;  and  the  objection  reached  to  the  credibility,  and 
not  to  the  competency  of  their  testimony.*"  But  if  the  in- 
habitants of  the  municipality  had  a  special  or  personal  in- 
terest in  the  event  of  the  suit,  as  if  their  right  to  a  way  or 
a  common  was  involved,  a  different  rule  obtained,  and  they 
were  held  incompetent.*^  In  the  case  of  private  corpora- 
tions for  pecuniary  gain,  which  included  the  most  numerous 
class  of  corporations,  other  than  municipalities,  the  actual 
members  or  shareholders  were,  as  a  rule,  held  incompetent 
witnesses  on  the  ground  of  their  direct  interest  in  the  re- 
sult.*^   Although  the  rule  was  so  far  relaxed  that  members 

59  Texas  v.  Chiles,  21  Wall.  (U.,  S.)       Bloodgob'd  v.  Overseers,  12  JohnB.  (N. 
488,  22  L.  Ed.  650.     See,  also,,  Rail-       Y.)    285. 

road  Co.  v.  Pollard,  22  Wall.  (U.  S.)  61  Moore   vi    Griffin,    22   Me.    350; 

341,  22  L.  Ed.  877;  Blood  v.  Morrin,  Gould  v.  James,  6  Cow.  (N.  Y.)    369; 

140  Fed.  918.     See  i 703   et  seq.,  a?i«e.  Odiorne    v.    Wade,    8    Pick.    (Mass.) 

60  Smith  V.  Barber,  1  Koot  (Conn.),  518.  Nor  could  they  make 'themselves 
207;  Methodist  Church  v.  Wood,  competent  by  a  release:  JacdbsOn  v. 
Wright  (Ohio),  12;  Ezell  v.  Giles  Fountain,  2  Johns.  '  (N.  Y.)  170. 
County,  3  Head  (Tenn.,),  583;  Kem-  62  Consolidated  Ice  Co.  v.  Keifer, 
per  V.  Victoria,  3  Tex.  135;  City  Coun-  134  III.  481,  495,  23"Am.  St.  Rep.  688, 
cil  V.  King,  4  McCord   (S.  C.),'487;  it)  L.  R.  A.  696,  ,25' SN.  E.  799;  Doe 
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of  such  corporations  were  allowed  to  testify  as  to  formal 
or  preliminary  facts,  not  going  to  the  merits  of  the  con- 
troversy; for  example,  they  might  prove  the  service  of 
notices  in  the  cause,  the  identity  and  the  correctness  of 
corporate  books  and  records  and  other  similar  facts."* 
Members  of  charitable,  educational  and  religious  corpora- 
tions had  not  such  pecuniary  interest  as  to  be  disqualified 
as  witnesses.  Hence,  the  members  and  officers  of  churches, 
school  districts,  private  educational  institutions  and  the  like 
were  competent  to  testify  at  common  law.**  It  is  hardly 
necessary  to  add  that  the  statutes  which  allow  parties  and 
persons  interested  in  the  result  to  testify  have  wholly 
changed  the  former  rules  on  this  subject.**^ 

§  733  (751).  Husband  and  wife  incompetent  as  wit- 
nesses.— It  was  a  favorite  doctrine  of  the  common  law  that 
husband  and  wife  were  one  person  in  the  law.  Since  par- 
ties were  incompetent  to  testify  in  their  own  behalf,  it  fol- 
lowed that,  if  the  legal  identity  of  husband  and  wife  was 
conceded,  they  were  not  competent  witnesses  for  or  against 
each  other.®®    Blaekstone  thus  stated  this  ground  of  ex- 

V.  Tooth,  3  Young  &  J.  19 ;  Davies  v.  316 ;  Allen  v.  Westport,  15  Pick.  35 ; 

Morgan,    1   Tyrw.    457 ;    Montgomery  Hershy  v.  Clarksville  Institute,  15  Ark. 

V.   Webb,   27   Ala.   618;    Jefferson   v.  128 ;  Matter  of  Kip,  1  Paige  (N.  Y.), 

Stewart,  4  Harr.  (Del.)    82;  Southern  601;  Cooper  v.  Sisters  of  Providence, 

Co.    V.    Cole,   4   Pla.    359;    Pierce    v.  16  Ind.  164.     But  see  Stone  v.  Birk- 

Kearney,  5  Hill  (N.  Y.),  82;  Hill  v.  shire  Society,  14  Vt.  86. 

Frazier,  22  Pa.  320;  Kemper  t.  Vic-  65  See  statutes  of  the  jurisdiction, 

toria,  3  Tex.  135.     A  stockholder  can-  This  section  is  retained  by  reason  of 

not  make  himself  competent  by  selling  its    forming    part    of    the    record    of 

his  shares  after  the  commencement  of  obsolete    provisions    of    the    common 

the  action:   Mokelumne  Co.   v.  Wood-  law.     The  law  reports  of  the  various 

bury,  14  Cal.  265,  12  Morr.  Min.  Eep.  states  are  full  of  cases  upon  the  ques- 

6.     See,  also,  Trasher  v.  Pike  Ey.  Co.,  tions  which  arose  as  to  the  degree  of 

25  III.  393.  interest  which  should  disqualify.     No 

63  York  Ey.  Co.  v.  Pratt,  40  Me.  useful  end  would  be  served  by  any 
447;  Union  Canal  Co.  v.  Loyd,  4  further  selection  of  or  reference  to 
Watts  &  S.    (Pa.)    393;   Fell  v.  Mc-  them. 

Henry,  42  Pa.  41.  66  Barron  v.  City  of  Anniston,  157 

64  Nason  v.  Thatcher,  7  Mass.  398 ;  Ala.  399,  48  South.  58 ;  Eeaves  v. 
Shortz  V.  Unangst,  3  Watts  &  S.  (Pa.)  CofTm^in,  S7  Ark.  60,  112  S.  W.  194; 
45;   Hill   V.   School  District,   17   Me.  Lucas  v.  State,  23  Conn.  18;  State  v. 
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elusion:  "But  in  trials  of  any  sort,  they  are  not  allowed 
to  be  evidence  for  or  against  each  other,  partly  because  it 
is  impossible  their  testimony  should  be  indifferent,  but 
principally  because  of  the  union  of  person ;  and,  therefore, 
if  they  were  admitted  to  be  witnesses  for  each  other,  they 
would  contradict  one  maxim  of  the  law  'nemo  in  propria 
causa  testis  esse  debet';  and  if  against  each  other,  they 
would  contradict  another  maxim  'nemo  tenetur  seipsum 
accusare.'  "*^  But  there  is  another  reason  for  the  exclusion 
of  testimony  of  this  kind  which  has  outlived  the  more  tech- 
nical grounds  already  mentioned.  Public  policy  demands 
that  those  living  in  the  marriage  relation  should  not  be 
compelled  or  allowed  to  betray  the  mutual  trust  and  con- 
fidence which  such  a  relation  implies.  "This  rule  was  not 
limited  to  protecting  from  disclosure  matters  communicated 
in  nuptial  confidence,  or  facts,  the  knowledge  of  which  had 
been  acquired  in  consequence  of  the  relation  of  husband 
and  wife,  but  was  an  absolute  prohibition  of  the  testimony 
of  the  witness  to  any  facts  affecting  the  husband  or  wife, 
as  the  case  might  be,  however  the  knowledge  of  those  facts 

Smith,    5    Penne.    (Del.)    1,    57    Atl.  Okl.    740,    50    Pae.    131;    Canole    v. 

368;    Ex  parte  Beville,   58  Pla.   170,  Allen,    222    Pa.    156,    70   Atl.    1053; 

19  Ann.  Cas.  48,  50  South.  68n ;  Stan-  Briggs  v.   Titus,    7   E.   I.   441 ;    For- 

ford  V.  Murphy,  63  Ga.  410;   Schref-  retier   v.    Guerrineau,    1   MeCord    (S. 

fler  V.  Chase,   245   111.   395,   137  Am.  C),  304;    Hyden  v.   Hyden,   6  Baxt. 

St;   Eep.   330,   92   N.   E.    272;    Cope-  (Tenn.)   406;   Simpson  v.  Brotherton, 

land  V.   State,   60   Ind.   394;    Karney  62  Tex.  170;  Boyee  v.  Bolster,  79  Vt. 

V.   Paisley,   13   Iowa,   89;    Jenkins  v.  40,  64  Atl.  79;  Bowman  v.  Beinhart, 

Levis,   25   Kan.   479;    Allen   v.   Com-  89  Va.  435,  16  S.  E.  279;  Giabowski 

monwealth,  134  Ky.  110,  20  Ann.  Cas.  v.    State,   126   Wis.   447,   105    N.   W. 

884,  119  S.  W.   795;    State  v.   Pain,  805;    Wesoky   v.   United   States,    175 

48    La.    Ann.    311,    19    South.    138;  Fed.  333,  99  C.  C.  A.  121;  Pedley  v. 

Burlen  r.  Shannon,  14  Gray  (Mass.),  Wellesley,  3  Car.  &  P.  558,  14  Eng. 

433 ;   Finklea  v.  State,  94  Miss.  777,  Com.  L.    713 ;  Storey  v.  Veach,  22  U. 

48  South.  1 ;   Tockstein  v.  Bimmerle,  C.  C.  P.  164. 

150  Mo.   App.   491,   131   S.  W.   126;  bt  i  r,,   p        aa^      a          ^      .    t^ 

•D,  •            -D  ^i              A"    ^T     TT     eno  1  Bl-  *^°™-  ■i^S.     See  notes  to  De 

Blain   V.    Patterson,   47    N.    H.    523;  _,                  -c  i      n     o^     »        o,.     ^ 

_.   ,         „     .      -.A    -KT     T    -€•        A^r,  Farges   v.   Eyland,   24   Am.    St.   Eep. 

Bird   V.    Davis,    14    N.    J.    Eq.     467;  „°      j  aj.  4.         t>     j    o,   »        t^ 

w:,w  ..   T.„„„,l   «  XT   V   ^o...   A_.„'  663,  and  State  v.  Boyd,  27  Am.  Dec. 


Wilke  V.  People,  53  N.  Y.  525;  Anon- 
ymous, 3  N.  C.  127;  Schultz  v.  State. 
32   Ohio    St.    276;    Nix  v.   Gilmer,   5 
Kvidence  IV — 26 


377,   as   to    the    subject   of   this   and 
succeeding  sections. 
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might  have  been  acquired.**  But  the  rule  only  applied 
where  the  husband  or  wife  was  party  to  the  suit  or  pro- 
ceeding in  which  the  other  was  called  as  a  witness,  and  did 
not  extend  to  collateral  proceedings  between  third  parties. " 
Greenleaf  says:  "It  is  essential  to  the  happiness  of  social 
life  that  the  confidence  subsisting  between  husband  and 
wife  should  be  sacredly  protected  and  cherished,  in  its  most 
unlimited  extent;  and  to  break  down  or  impair  the  great 
principles  which  protect  the  sanctities  of  that  relation, 
would  be  to  destroy  the  best  solace  of  human  existence."®* 
Subject  to  the  exceptions  and  qualifications  to  be  here- 
after noticed,  when  either  spouse  was  a  party  to  the  record, 
the  other  could  not  be  a  witness.''^*'     It  illustrates  the  rigor 


68  Best,  Ev.,  11th  ed.,  §175.  At 
common  law,  the  general  rule  that 
neither  husband  nor  wife  is  admis- 
sible as_a  witness  in  a  cause,  civil  or 
criminal,  in  which  the  other  is  a  party 
is  recognized  as  sound  and  whole- 
some. This  exclusion  is  partly 
founded  on  the  identity  of  their 
legal  rights  and  interests  and  partly 
on  principles  of  public  poUcy,  which 
lie  at  the  base  of  public  security: 
Breed  v.  Gove,  41  N.  H.  452.  Do- 
mestic relations  and  confidential  com- 
munications must  be  protected  from 
exposure,  when  existing  between  hus- 
band and  wife.  This  necessity  to 
protect  the  peace  of  society  forms 
the  foundation  of  the  rule  that  pre- 
vents the  husband  or  wife  from  tes- 
tifying as  a  witness  against  each' 
other:  McLean,  J.,  in  Stein  v.  Bow- 
man, 13  Pet.  (U.  S.)  209,  10  L.  Ed. 
129.  Independently  of  the  question 
of  interest,  husband  and  wife  are  not 
admitted  as  witnesses,  either  for  or 
against  each  other;  from  their  being 
so  nearly  connected,  they  are  supposed 
to  have  such  a  bias  upon  their  minds 
that  they  are  not  permitted  to  be 
witnesses  qualified  to  give  evidence 
for    or   against   each   other:  King   v. 


Cleviger,  2  Burn.  &  E.  269;  Davis 
V.  Dinwoody,  4  Durn.  &  E.  679.  Nor 
is  there  any  difference  in  the  principle 
at  common  law  between  the  admis- 
sibility of  the  husband  and  that  of 
the  wife,  where  the  other  is  a  part}': 
Pedley  v.  Wellesley,  3  Car.  &  P.  558; 
1  Phill.  Ev.  160,  175,  and  note; 
Bentley  v.  Cooke,  3  Doug.  422,  99 
Eng.  Beprint,  729. 

69  1  Greenl.  Ev.,  §    324. 

70  Sohnabel  v.  Betts,  23  Fla.  178, 
1  South.  692;  Shaw  v.  Schoonover, 
130  111.  448,  22  N.  E.  589;  Way  v. 
Harriman,  126  111.  132,  18  N.  E.  206; 
Geer  v.  Goudy,  174  111.  514,  51  N.  E. 
623;  Weikel  v.  Probaseo,  V  Ind.  690; 
Tacket  v.  May,  3  Dana  (Ky.),  79; 
Cull  V.  Herwig,  18  La.  Ann.  315; 
Johnson  v.  Boice,  40  La.  Ann.  273, 
8  Am.  St.  Eep.  528,  and  note,  4 
South.  163 ;  Commonwealth  v.  Cleary, 
152  Mass.  491,  25  N.  E.  834;  Hyde 
V.  Gannett,  175  Mass.  177,  55  N.  E. 
991;  Blanchard  v.  Moors,  85  Mich. 
380,  48  N.  W.  542;  Eaton  v.  Knowles, 
61  Mich.,  625,  28  N.  W.  740;  Harring- 
ton V.  City  of  Sedalia,  98  Mo.  583, 
12  S.  W.  342;  Breed  ».  Gove,  41  N. 
H.  452;  Bird  v.  Davis,  14  N.  J.  Eq. 
467;    Stewart   v.    Stewart,    7    Johns, 
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of  the  old  rule  that  the  Imsband  or  wife  could  not  be  a  wit- 
ness where  the  other  spouse  was  not  a  nominal  party  to 


■Ch.  (N.  Y.)  229;  BiMn  v.  Bihin, 
17  Abb.  Pr.  (N.  Y.)  19;  Warner 
V.  Press  Pub.  Co.,  132  N.  Y.  181, 
30  N.  E.  393;  Bird  v.  Hueston,  10 
Ohio  St.  418;  Sutherland  v.  Ross, 
140  Pa.  379,  21  Atl.  354;  Norfolk 
etc.  R.  R.  Co.  V.  Prindl«,  82  Va.  122; 
Jones  V.  Degge,  84  Va.  685,,  5  S.  E. 
799;  Thornton  v.  Gaar,  87  Va.  315, 
12  S.  E.  753;  Seargent  v.  Seward,  31 
Vt.  509;  Hopkins  v.  Grimshaw,  165 
U.  S.  342,  41  L.  Ed.  739,  17  Sup. 
Ct.  Rep.  401.  In  actions  to  annul  a 
post-nuptial  settlement,  neither'  the 
husband  nor  the  wife  can  testify,  no 
matter  by  which  party  introduced ; 
Witz  V.  Osburn,  83  Va.  227,  2  S.  B. 
33 ;  and  to  the  same  effect,  sub- 
stantially, is  Scott  9.  Rowland,  82 
Va.  484,  4  S.  E.  595.  A  Misband  can- 
not u'itness  a  deed  of  land  to  the  wife, 
executed  during  marriage :  Johnson  v. 
Slater,  11  Gratt.  (Va.)  321;  or  tes- 
tify in  support  of  a  nuncupative  toill 
in  her  favor:  Jones  v.  Norton,  10  Tex. 
120 ;  or  for  the  contestant  of  a  will, 
where  the  wife  could  be  benefited: 
Walker  v.  Walker,  34  Ala.  469;  or  in 
behalf  of  her  interest  in  her  separate 
estate:  Miller  v..  Williamson,  5  Md. 
219;  W;ilson  v.  Sheppard,  28  Ala.  623; 
Dwelly  V.  Dwelly,  46  Me.  -377 ;  Will- 
iamson v.  Morton,  2  Md.  Ch.  94; 
Marshman  v.  ConWin,  17  N.  J.  Eq. 
282;  Warner  v.  Dyett,  2  Edw.  Ch. 
(N.  Y.)  497;  or  in  an  action  brought 
by  an  administrator  or  trustee  to 
increase  an  estate  in  which  the  wife 
had  an  interest:  Lisman  v.  Early,  12 
Cal.  282;  Radford  v.  Fowlkes,  85  Va. 
820,  8  S.  E.  817;  or  to  prove  a  mar- 
riage contract  in  her  behalf:  McDuffie 
V.  Greenway,  24'T'ex.  625;  or  to  prove 
their  marriage,  where  she  sued  as  a 
feme  soJe:  Bentley  v.  Cook,  3  Doug. 
422,  99  Eng.  Reprint,  729;   or  in  an 


action  against  her,  where  coverture 
was  pleaded:  Goodgate  v.  Potts,  2 
Car.  &  K.  457.  But  the  husband  is 
competent  in  an  action  in  which  his 
wife  is  plaintiff  as  the  executrix  of  a 
decedent,  except  as  to  communica- 
tions made  to  each  other  during  mar- 
riage: Van  Fleet  v.  Stout,  44  Kan. 
523,  24  Pac.  960;  or  in  cases  where 
the  evidence  is  with  respect  to  trans- 
actions in  which  he  acted  as  her 
agent:  Council  Grov^  etc.  Ry.  Co.  v. 
Center,  42  Kan.  438,  22  Pac.  574; 
Rope  V.  Hess,  118  N.  Y.  668,  23  N. 
E.  128;  or  in  an  action  in  which  he 
has  been  joined  as  defendant,  the 
controversy  being  with  respect  to  his 
wife's  land,  of  which,  by  the  jus 
mariti,  he  has  possession:  Brownlee 
V.  Fenwick,  103  Mo.  420,  15  S.  W, 
611 ;  (OT  in  an  action  by  the  assignee 
of  himself  and  wife,  of  a  cause  of 
action  against  a  carrier  for  injury  to 
the  wife's  goods  while  in  transporta- 
tion: Norfolk  etc.  R.  R.  Co.  v.  Read, 
87  Va.  185,  12  S.  E.  395.  A  divorced 
Jmshand  may  testify  against  his 
former  wife,  even  as  to  facts  coming 
to  his  knowledge  during  marriage, 
when  such  facts  were  equally  acces- 
sible to  others,  and  were  not  dis- 
closures made  to  him  in  conversations 
with  her:  Bigelow  v.  Sickles,  75  Wis. 
427,  44  N.  W.  761.  Under  the  Ken- 
tucky code,  in  "actions  which  might 
have  been  brought  by  or  against  the 
wife,  if  she  had  been  unmarried, 
either  the  husband  or  wife,  but  not 
both,  may  testify":  Howard  v. 
Tenney,  87  Ky.  52,  7  8.  W.  547. 
Compare  Pickens  v.  Kniseley,  29  W. 
Va.  1,  6  Am.  St.  Rep.  622,  11  S.  E. 
932.  (From  note  to  De  Farges  y.  Ry- 
land,  24  Am.  St.  Rep.  663.)  The 
icife  could  not  be  a  witness  where 
her  testimony  sustained  her  husband's 
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the  action,  if  he  or  she  was  the  real  party  in  interest.''^ 
Where  the  interests  of  either  husband  or  wife,  though  not 
a  party,  ivere  directly  involved  in  an  action  and  would  be 
concluded  by  a  verdict,  the  other  spouse  could  not  testify.''- 
The  law  is  well  settled  that  the  wife,  on  the  question  of  the 
legitimacy  of  her  children,  is  incompetent  to  give  evidence 
of  the  nonaccess  of  her  husband  during  the  time  in  which 
they  must  have  been  begotten.  This  rule' is  founded  on  the 
very  highest  grounds  of  public  policy,  decency  and  moral- 
ity. The  presumption  of  the  law  is,  in  such  a  case,  that  the 
husband  had  access  to  the  wife,  and  this  presumption  must 
be  overcome  by  the  clearest  evidence  that  it  was  impossible 
for  him,  by  reason  of  impotency  or  imbecility,  or  entire  ab- 
sence from  the  place  where  the  wife  was  during  such  time,  to 
have  had  access  to  the  wife,  or  to  be  the  father  of  the  child. 
Testimony  of  the  wife  even  tending  to  show  such  fact,  or 


property  rights  to  land:  Gardner  v. 
Klutts,  8  Jones  (N.  C),  375,  80  Am. 
Dee.  381;  Seott  v.  Rowland,  82  Va. 
484,  4  S.  E.  595;  or  personal  prop- 
erty :  Hayes  v.  Parmalee,  79  111.  563 ; 
or  in  actions  against  him  for  tres- 
pass to  the  person :  Parrell  v.  Ledwell, 
21  Wis.  182.  A  wife  cannot  testify 
against  her  husband,  even  where  it  ap- 
pears that  they  married  for  the  ex- 
press purpose  of  suppressing  the  tes- 
timony: United  States  v.  White,  4 
Utah,  499,  11  Pac.  570;  Moore  y. 
State,  45  Tex.  Cr.  234,  108  Am.  St. 
Rep.  952,  2  Ann.  Cas.  878,  67  L.  B.  A. 
499,  and  note,  75  S.  W.  497.  Nor  is 
the  wife  competent  to  testify  where 
her  husband  is  interested;  Am  v. 
Matthews,  39  Kan.  272,  18  Pac.  65; 
White  V.  Vicksburg  etc.  E.  E.  Co.,  42 
La.  Ann.  990,  8  South.  475;  Bell  v. 
Throop,  140  Pa.  641,  21  Atl.  408; 
Witz  V.  Osburn,  83  Va.  227,  2  S.  E. 
33.  When  the  husband  is  not  com- 
petent, by  reason  of  his  interest  to 
testify,  the  wife  also  will  be  incom- 
petent,   in    suits    affecting    the    com- 


munity: Newton  v.  Newton,  77  Tex. 
508,  14  S.  W.  157;  Walker  p.  Steele, 
121  Ind.  436,  22  N.  E.  142,  23  N.  E 
271.  A  wife  in  claiming  property  as 
her  separate  estate  against  the  credi- 
tors of  her  husband  is  not  a  compe- 
tent witness  in  support  of  such  claim : 
Crabtree  v.  Dunn,  86  Va.  953,  11  S. 
E.  1053.  In  Blanchard  v.  Moors,  85 
Mich.  381,  48  N.  W.  542,  the  evi- 
dence was  received  without  objection. 
See  the  late  cases:  Stephens  v.  Col- 
lison,  56  111.  238,  99  N.  E.  941  (hus- 
band incompetent  to  testify,  but  error 
to  exclude  his  testimony  when  ad- 
versary gave  evidence  of  his  state- 
ments) ;  In  re  Hoffman,  199  Fed. 
448,    (wife   competent.) 

71  Pyle  V.  Maulding,  7  J.  J.  Marsh. 
(Ky.)  202;  Cobb  v.  Edmondson,  30 
Ga.  80;  Pleasanton  v.  Nutt,  115  Pa. 
266,  8  Atl.  63. 

72  Grif&n  v.  Brown,  2  Pick. 
(Mass.)  304;  Young  v.  Oilman,  4('i 
N.  H.  484;  Larabee  v.  Wood,  54  Vt. 
452;  Craig  v.  Miller,  34  111.  App. 
325,  133  111.  300,  24  N.  E.  431. 
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of  any  fact  from  which  such  nonaccess  could  be  inferred, 
or  of  any  collateral  fact  connected  with  this  main  fact,  is 
to  be  most  scrupulously  kept  out  of  the  case ;  and  such  non- 
access  and  illegitimacy  must  be  clearly  proved  by  other 
testimony  J*  In  civil  actions,  where  two  codefendants  are 
equally  interested,  the  wife  of  one  is  not  competent  to 
testify  in  favor  of  the  other,  since  in  doing  so  she  would 
be  indirectly  testifying  for  her  husband,  which  at  common 
law  she  is  not  competent  to  do.''*    A  wife  is  a  competent 


73  Mink  V.  State,  60  Wis.  583,  50 
Am.  Rep.  386,  19  N.  W.  445.  See, 
also.  Chamberlain  v.  People,  23  N.  Y. 
85,  80  Am.  Dec.  255;  Rex  v.  Rook, 
1  Wils.  340,  95  Eng.  Reprint,  651; 
Beg.  V.  Luffe,  8  East,  193,  103  Eng. 
Reprint,  816;  Rex  v.  Mansfield,  1  Q. 
B.  444,  113  Eng.  Reprint,  1203; 
Boykin  v.  Boykin,  70  N.  C.  262,  16 
Am.  Rep.  776 ;  People  v.  Court  of 
Sessions,  45  Hun  (N.  Y.),  54;  Cor- 
son V.  Corson,  44  N.  H.  587;  Tioga 
County  V.  South  Creek  Township,  75 
Pa.  433.  The  modern  rule  was  stated 
by  Lord  Langsdale  in  Hargrave  v. 
Hafgrave,  9  Beav.  552,  as  follows: 
"A  child  born  of  a  married  woman 
is,  in  the  first  instance,  presumed  to  be 
legitimate.  The  presumption  thus  es- 
tablished by  law  is  not  to  be  rebutted 
by  circumstances  which  only  create 
doubt  and  suspicion,  but  it  may  be 
wholly  removed  by  proper  and  suffi- 
cient evidence  showing  that  the  hus- 
band was  (1)  incompetent;  (2)  en- 
tirely absent,  so  as  to  have  no 
intercourse  or  communication  of  any 
kind  with  the  mother;  (3)  entirely 
absent  at  the  period  during  which 
the  child  must,  in  the  course  of  nature, 
have  been  begotten;  or  (4)  only  pres- 
ent under  such  eireumstances  as  af- 
ford clear  and  satisfactory  proof  that 
there  was  no  sexual  intercourse." 
And  the  same  rule  is  supported  by 
the  authorities  in  this  country:   Shu- 


man  V.  Shuraan,  83  Wis.  250,  53  N. 
W.  454;  Thayer  on  Evidence,  appen- 
dix "A,"  p.  540;  2  Lewis'  Greenleaf 
on  Evidence,  §  150.  But  the  above 
rule  does  not  allow  either  of  the  par- 
ents to  testify  to  the  fact  of  non- 
access  during  cohabitation.  Nor  is 
the  rule  inconsistent  with  the  conclu- 
sive presumption  that  a  child  begotten 
and  born  while  the  husband  and  wife 
are  living  together  as  such,  and  the 
husband  not  incompetent,  is  legit- 
imate: Estate  of  Mills,  137  Cal.  298, 
92  Am.  St.  Rep.  175,  70  Pae.  91. 
See,  also  the  valuable  opinion  of  Ladd, 
C.  J.,  in  Wallace  v.  Wallace,  137 
Iowa,  37,  126  Am.  St.  Rep.  253,  15 
Ann.  Cas.  761,  14  L.  B.  A.,  N.  S.,  544, 
114  N.  W.  527;  and  the  notes  ap- 
pended thereto  in  15  Ann.  Cas.  764, 
and  14  L.  R.  A.,  N.  S.,  546,  on  the 
admissibility  of  declarations  by,  or 
testimony  of,  husband  or  wife,  as  to 
prenuptial  nonaccess  of  husband. 
See,  alsoj  §  97,  ante.  See  the  late 
case  of  Flint  v.  Pierce,  136  N.  Y. 
■Supp.  1056  (testimony  of  wife  to 
prove  nonaccess  incompetent). 

74  Walker  v.  Steele,  121  Ind.  436, 
22  N.  E.  142,  23  N.  E.  271;  Arn  v. 
Matthews,  39  Kan.  272,  18  Pac.  65; 
Tomlinson  v.  Lynch,  32  Mo.  160; 
Craig  V.  Kittridge,  20  N.  H.  169; 
Stewart  v.  Stewart,  41  Wis.  624; 
Bartlett  v.  Clough,  94  Wis.  196,  68  N. 
W.  875. 
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witness  for  the  other  defendant,  if  the  action  has  been  dis- 
missed as  to  her  husbandJ^  The  rule  has  been  laid  down 
that  in  an  action  where  a  husband  and  wife,  together  with 
other  persons,  have  been  made  parties,  and  in  which  the 
judgment  may  be  rendered  for  or  against  any  one  or  more 
of  the  plaintiffs,  and  for  or  against  any  one  or  more  of  the 
defendants,  both  the  husband  and  wife  are  competent  wit- 
nesses for  or  against  any  one  or  more  of  either  of  the  plain- 
tiffs or  defendants  except  for  or  against  each  other.'^*  In  an 
action  against  several  defendants  for  tort,  in  which  the  jury 
may  find  in  favor  of  one  of  the  defendants  and  against  the 
others,  the  wife  of  one  defendant  is  competent  to  testify 
for  the  others,  the  court  instructing  the  jury  that  her  testi- 
mony can  only  be  considered  as  to  the  defendants  other, 
than  her  husband.^'^  In  bastardy  cases,  where  the  mother 
is  a  married  woman,  it  was  formerly  uniformly  held  that 
the  wife  was  not  a  competent  witness  to  prove  the  nonaccess 
of  the  husband;  but  from  the  necessity  of  the  thing,  she  has 
been  constantly  admitted  to  prove  the  criminal  intercourse 
by  which  the  child  was  begotten.''^  The  reason  for  this  in- 
competency to  prove, nonaccess  is  based  on  decency,  moral- 
ity and  public  policy,  and  that  neither  husband  nor  wife 

75  Van  Valkenburg  v.  Lynde,  63  quested,  that  her  testimony  was  only 
Kan.  887,  66  Pac.  994.  to    be    considered    against    the    other 

76  Euth  V.  Ford,  9  Kan.  17.  defendant     and     not     her     husband: 

77  Dovey  v.  Lam,  117  Ky.  19,  4  Shields  v.  Buddy,  3  Idaho,  148,  2S 
Ann.  Gas.  16,  77  S.  W.  383,  with  Pae.  405.  It  has  been  held  that  the 
useful  note  on  the  competency  at  com-  husband  Of  one  of  the  heirs  of  a  suc- 
mon  law  of  one  spouse  to  testify  for  cession  can  testify  for  or  against  a 
or  against  a  codefendaht  of  the  other  coheir  touching  the  latter's  interest  in 
spouse.  In  a  civil  action  against  two  the  succession :  Boisse  v.  Dickson,  31 
defendants  for  conspiracy,  it  was  held.  La.  Ann.  741 ;  Starns  t.  Hadnot,  45 
under  a  statute  providing  that  a  hus-  La.  Ann.  318,  12  South.  561.  (From 
band  cannot  be  examined  for  or  the  note  above  referred  to,  to  which 
against  his  wife  without  her  consent,  we  are  indebted  also  for  other  il- 
uor   a  wife   for  or   against  her  hus-  lustrations.) 

band    without   his    consent,    that    the  78  Canton  v.  Bentley,  11  Mass.  441; 

wife  of  one  of  the  defendants  might  EatclifE  v.  Wales,  1  Hill  (N.  Y.),  63, 

be  examined  as  a  witness  on  the  part  and  oases  cited;    State  v.  Pettaway, 

of    the    plaintiff,    under    instructions  10  N.  C.  623. 
by  the  court  to  the  Jury,  where  re- 
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should  be  allowed  to  bastardize  a  child  of  the  wife  by  show- 
ing the  nonaccess  of  the  husband.  The  admission  of  such 
evidence  is  regarded  as  scandalous,  not  so  much  from  the 
fact  that  it  would  reveal  the  immoral  conduct  of  the  mother, 
as  because  of  the  effect  it  may  have  on  the  unfortunate 
child,  who  is  at  no  fault,  but  who  must,  nevertheless,  be  the 
chief  sufferer.'^®  This  rule  has  given  way  in  bastardy  cases 
to  enlightened  legislation  in  some  jurisdictions  permitting 
the  mother  of  a  bastard  to  testify  in  support  of  a  charge 
against  the  putative  father.  In  Indiana^"  it  is  now  the  law, 
and  Hadley,  C.  J.,  in  delivering  the  opinion  in  the  case 
last  cited,  referred  to  the  scrutiny  to  which  the  courts 
should  subject  the  evidence.  He  said:  "We  will,  however, 
say  in  passing  that  the  prevailing  presumption  that  a  child 
born  in  wedlock  is  legitimate  is  a  just  and  salutary  rule, 
that  should  not  be  lightly  regarded.  It  is  not  the  duty  of  a 
court  or  jury  in  all  cases  to  find  the  nonaccess  of  the  hus- 
band proved  upon  the  testimony  of  the  wife  alone.  On 
the  contrary,  the  court  should  always  carefully  scrutinize 
the  testimony  of  a  married  woman,  and,  when  it  is  shown 
that  the  parties  were  still  living  together  in  the  period  when 
the  child  must  have  been  begotten,  and  the  husband  had 
opportunity,  proof  of  the  principal  fact,  viewed  in  the  light 
of  all  the  surrounding  facts  and  circumstances,  should  be 
direct,  clear  and  convincing  to  justify  the  court  in  charging 
the  defendant,  and  in  placing  the  badge  of  dishonor  upon 
the  unoffending  offspring  of  the  mother.  The  fact,'  how- 
ever, should  be  determined,  like  any  other  fact,  from  a  con- 
sideration of  all  the  evidence  submitted,  giving  due  weight 
to  all  collateral  facts  that  reasonably  and  naturally  affect 
the  value  of  the  testimony."  In  North  Carolina,  the  law 
is  similarly  declared.  The  courts  there  have  decided ^^  (1) 
that  a  married  woman  can  be  the  mother  of  a  bastard  child, 
and  (2)  that  if  she  is,  she  can  be  a  competent  witness  to 

T9  See  note  to  Evans  v.  State,  2  L.  Ann.  Cas.  813,  and  note,  74  N.  E.  244, 

E.  A.,  N.  S.,  619^                          '  75  N.  E.  651.  , 

80  Evans  v.  State,  165  Ind.  369,  2  81  State   v.    McDovfell,   101   N.   C. 

L.   E.   A.,   N.   S.,    619,   and  note,    6  734,  7  S.  E.  785. 
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prove  the  facts  and  circumstances  which  tend  to  show  that 
it  could  not  have  been  begotten  by  the  husband.**  Al- 
though, in  most  jurisdictions,  statutes  have  been  enacted 
modifying,  to  some  extent,  the  common-law  rules  on  this 
subject,  yet  there  is  such  lack  of  uniformity  in  those  stat- 
utes that  it  is  necessary  to  further  illustrate  the  scope  and 
meaning  of  the  ancient  rule. 

§  734  (753).    Same — The  rule  in  criminal  cases. — The 

close  relation  of  the  rule  in  civil  cases  as  applied  to  criminal 
prosecutions  necessitates  brief  reference  to  it,  although 
without  the  scope  of  the  present  work.  It  will  be  found 
that  while  the  illustrations  already  given  have  mostly 
related  to  civil  actions,  the  same  principles  govern  in 
criminal  cases.  In  any  criminal  prosecution,  neither  spouse 
is  a  competent  witness  for  or  against  the  other.**  This 
rule  is  based  upon  considerations  of  public  policy,  growing 
out  of  the  marital  relation,  and  the  reason  therefor  is  be- 
cause husband  and  wife  are  regarded  in  law  as  one  person, 
and  that  to  allow  one  to  testify  for  or  against  the  other 
would  be  to  subject  him  or  her  to  great  temptation  to  com- 
mit perjury,  and  it  would  endanger  the  harmony  and  con- 
fidence of  the  marital  relation.**     The  strict  application  of 

82  See,  also,  §  97,  ante.  that  the  wife  is  not  a  competent  wit- 

83  Wilke  V.  People,  53  N.  Y.  525;  ness  for  or  against  her  husband  when 
Lucas  V.  State,  23  Conn.  18;  Hussey  he  is  on  trial  in  a  criminal  prosecu- 
V.  State,  87  Ala.  121,  6  South.  420;  tion,  for  a  crime  not  committed 
Lide  v.  State,  133  Ala.  43,  31  South.  against  her:  Kinnemer  v.  State,  66 
953 ;  People  v.  Gordon,  100  Mich.  518,  Ark.  206,  49  S.  W.  815 ;  Lucas  v. 
59  N.  W.  322;  State  v.  Willis,  119  Mo.  State,  23  Conn.  18;  Taulman  v.  State, 
485,  24  S.  W.  1008;  Owen  v.  State,  37  Ind.  353;  State  v.  Pain,  48  La. 
89  Tenn.  698,  16  S.  W.  114;  State  v.  Ann.  311,  19  South.  138;  Turpin  ^. 
Woodrow,  58  W.  Va.  527,  112  Am.  State,  55  Md.  462;  Commonwealth  v. 
St.  Eep.  1001,  6  Ann.  Gas.  180,  2  L.  Barker,  185  Mass.  324,  70  N.  E.  203; 
E.  A.,  N.  8.,  862  and  note,  52  S.  E.  People  v.  Gordon,  100  Mich.  518,  59 
545.  As  to  husband  or  wife  as  wit-  N.  W.  322;  Byrd  v.  State,  57  Miss, 
ness  against  the  other  in  criminal  243,  34  Am.  Eep.  440;  Lapsley  v. 
prosecutions,  see  notes  to  State  v.  Howard,  119  Mo.  489,  24  S.  W.  1020; 
Woodrow,  2  L.  E.  A.,  N.  S.,  862,  and  State  v.  Kodat,  158  Mo.  125,  81  Am. 
State  V.  Orth,  22  L.  E.-A.,  N.  S.,  240.  St.  Eep.  292,  51  L.  E.  A.  509,  59  S. 

84  Cases  in  which  it  has  been  held  W.  73 ;  State  v.  Straw,  50  N.  H.  460 ; 
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this  rule  is  not  departed  from  even  though  the  marriage 
was  not  entered  into  until  after  the  indictment,  and  its  pur- 
pose was  to  prevent  the  woman  married  from  becoming  a 
witness  against  the  accused.*'  In  accordance  with  the  rule, 
the  wife  of  one  of  two  persons  indicted  for  mutual  assaults 
is  not  a  competent  witness  for  the  state.*"  And  in  a  prose- 
cution for  rape  by  the  husband  upon  a  girl  under  the  age 
of  consent,  the  rule  has  been  so  far  applied  as  to  render 
his  wife,  who  is  also  the  girl's  mother,  incompetent  as  a 
witness  to  show  the  girl's  age.*''^  It  has  been  held  that 
while,  under  the  New  York  statute,  the  wife  might  make 
the  affidavit  authorizing  the  issuance  of  a  warrant  for  the 
arrest  of  her  husband  as  a  disorderly  person,  she  was  not 
a  competent  witness  in  the  proceeding,  the  offense  being 
one  against  the  public,  and  the  proceeding  being  a  criminal 
one.®*  Statements  or  declarations  made  by  a  husband  or 
wife  in  the  presence  of  the  other  are  subject  to  the  same 
rules  of  exclusion  which  govern  their  testimony  as  wit- 
nesses against  each  other.**  Therefore,  it  is  not  admissible 
to  rebut  the  testimony  of  an  accused  person  by  proof  of 
contradictory  statements  made  by  his  wife.®"    And  in  an 

state  V.  Moulton,  48  N.  H.  485 ;  People  witness  for  the  husband  in  a  criminal 

V.   Crandon,   17   Hun    (N.   Y.),   490;  prosecution,  or  of  the  husband  for  the 

Wilke    V.    People,    53  ,  N.    Y.    525;  wife,  is  too  well  settled  by  the  many 

Schultz   V.    State,   32    Ohio    St.    276;  decisions  of  this  court  to  call  for  dis- 

Gibson  v.  Commonwealth,  87  Pa.  253;  cussion".  Lide  v.  State,  133  Ala.  43- 

Owen  V.   State,   89   Tenn.  698,   16  S.  60,  31  South.  953.     See  note  to  State 

W.  114;  Miller  v.  State,  106  Wis.  156,  v.  Burt,   106  Am.   St.   Eep.   763. 
81  N.  W.  1020 ;  Kraimer  v.  State,  117  85  United  States  v.  White,  4  Utah, 

Wis.    350,    93    N.    W.    1097;    United  499,  11  Pac.  570.     See,  also,  Munyon 

States  V.  Jones,  32  Fed.  569.     Cases  in  v.  State,  62  N.  J.  L.  1,  42  Atl.  577. 
which  it  has  been  held  that  the  hus-  86  state  v.  Harbison,  94  N.  C.  885. 

hand  is  not  a  competent  witness  for  87  State  v.  Deputy,  3  Penne.  (Del.) 

or  against  his  wife  on  a  prosecution  ,19,  50  Atl.  176. 

of  her  for  a  crime  not  committed  by  88  People  v.  Crandon,  17  Hun   (N. 

her  against   him:  Stephens   v.   State,  Y.),   490. 

106  Ga.  116,  32  S.  E.  13;   Elvers  v.  89  State    v.    Burlingame,    146    Mo. 

State,    118    Ga.    42,    44    S.    E.    859 ;  207,  48  S.  W.  72.     See,  also,  State  v. 

Kingen  v.  State,  50  Ind.  557;  Baker  Arnold,  55  Mo.  89. 
V.  State,  120  Wis.  135,  97  N.  W.  566.  90  Kinnemer  v.  State,  66  Ark.  206, 

"The  incompetency  of  the  wife  as  a  49  S.  W.  815. 
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action  to  recover  on  a  fire  insurance  policy,  evidence  of  tlie 
wife  of  a  tkird  person  as  to  declarations  of  her  husband 
tending  to  prove  that  hes  caused  the  building  to  be  burned 
is  inadmissible."^  A  well-recognized  exception  to  this  rule, 
arising  from  necessity,  exists  in  prosecutions  for  personal 
injiiry  committed  by  one  spouse  upon  the  other.  A  wife  is. 
competent  to  testify  against  or  for  her  husband  in  any 
criminal  action,  whenever  she  is  the  individual  particularly 
and  directly  injured  or  affected  by  the  crime  for  which  he 
is  being  prosecuted.*^  A  wife  is  a  competent  witness 
against  her  husband  when  he  is  charged  with  having  com- 
mitted, or  attempted  to  commit,  a  crime  against  her  person 
or  liberty  during  the  existence  of  the  marriage."^  It  must 
also  be  regarded  as  settled  that  when  in  any  case  husband 
and  wife  are  competent  witnesses  against  each  other,  they 
are  also  competent  witnesses  for  each  other.®*  Thus,  in 
actions  for  assault  or  other  violence,  the  injured  party  may 
testify  for  or  against  the  wrongdoer,  though  a  husband  or 
wife;®^  and  in  cases  of  such  personal  injury,  the  injured 

91  Westchester  F.  Ins.  Co.  v.  Poster,  Murphy,  4  Allen  (Mass.),  491;  People 
90  111.  121.  Prom  the  useful  note  to  v.  Sebring,  66  Mich.  705,  33  N.  W. 
Moore  v.  State,  2  Ann.  Cas.  881,  on  808;  Whipp  v.  State,  34  Ohio  St.  87, 
"Common-law  Rules  as  to  Competency  32  Am.  Eep.  359 ;  State  v.  Davidson, 
of  Husband  and  Wife  as  Witnesses  77  N.  C.  522;  State  v.  Davis,  3  Brev. 
Against  Each  Other  in  Criminal  (S.  C.)  3,  5  Am.  Dec.  529;  Goodwin 
Cases."  V.  State,  114  Wis.  318,  90  N:  W.  170 

92  Dill  V.  People,  19  Colo.. 469,  41  (assault  with  intent  to  kill).  The 
Am.  St.  Eep.  254,  36  Pac.  229.  rule  is  the  same  in  cases  of  attempt 

93  Commonwealth  v.  Sapp,  90  Ky.  to  poison:  People  v.  Northrup,  50 
580,  29  Ain.  St.  Eep.  405,  14  S.  W.  Barb.  (N.  Y.)  147;  Commonwealth 
834.  V.  Sapp,  90  Ky.  580,  29  Am.  St.  Kep. 

94  Tucker  v.  State,  71  Ala.  342.  105,  14  S.  W.  834;   abortion  by  vio- 

95  People  v.  Pitzpatriek,  5  Park.  lence:  State  v.  Dyer,  59  Me.  303; 
Or.  (N.  Y.)  26;  People  v.  Carpenter,  Navarro  v.  State,  24  Tex.  App.  378. 
9  Barb.  (N.  Y.)  580;  Johnson  v.  6  S.  W.  542;  abandonment:  State  v. 
State,  27  Tex.  App.  135,  11  S.  W.  34;  Brown,  67  N.  C.  470;  ligamy:  Hills 
Lord  Audley's  Trial,  3  How.  St.  Tr.  v.  State,  61  Neb.  589,  57  L.  E.  A.  155, 
402;  Clarke  v.  State,  117  Ala.  1,  67  85  N.  W.  836;  United  States  v.  Bas- 
Am.  St:  Rep.  157,  23  South,  671;  Com-  sett,  5  Utah,  131,  13  Pao.  237; 
monwealth  V.  Sapp,  90  Ky.  580,  29  Am.  coercion  to  forge  note:  Beyerline  v. 
St.  Eep.  805,  14  S.  W.  834;  State  v.  State,  147  Ind.  125,  45  N.  E.  772. 
Neill,  6  Ala.  685;   Commonwealth  v.  See  notes  to  State  v.  Boyd;  27  Are. 
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person  may  be  compelled  to  testify.*'  On  the  same  prin- 
ciple, where  a  husband  or  wife  is  on  trial  for  an  assault 
or  other  personal  injury  to  the  other  spouse,  the  other  may 


Dec.  377,  and  State  v.  Burt,  106  Am. 
St.  Eep.  765.  A  wife  is  not  a  com- 
petent witness  against  her  husband  in 
a  prosecution  against  him  for  the 
murder  of  their  child,  though  the 
same  shot  killed  the  child  and  wounded 
the  mother:  State  v.  Woodrow,  58  W. 
Va.  527,  112  Am.  St.  Eep.  1001,  6 
Ann.  Cas.  180,  and  note,  2  L.  E.  A., 
N.  S.,  862,  52  S.  E.  545. 

96  Bramlette  v.  State,  21  Tex.  App. 
611,  57  Am.  Eep.  622,  2  S.  W.  765; 
Johnson  v.'  State,  94  Ala.  53,  10  South. 
427;  Turner  v.  State,  60  Miss.  351,  45 
Am.  Eep.  412;  Thiede  v.  People,  159 
U.  S.  510,  40  L.  Ed.  237,  16  Sup.  Ct. 
Eep.  62.  The  exception,  however,  does 
not  extend  to  all  offenses  which  may 
constitute  a  wrong  to  the  husband  or 
vpife,  such  as  adultery:  Commonwealth 
V.  Jailer,  1  Grant  Cas.  (Pa.)  218; 
Bassett  v.  United  States,  137  V.  S. 
496,  34  L.  Ed.  762,  11  Sup.  Ct.  Eep. 
165;  Cotton  v.  State,  62  Ala.  12;' 
State  V.  Jones,  89  N.  C.  559 ;  Common- 
wealth V.  Gordon,  2  Brewst.  (Pa.) 
369;  People  v.  Quanstrom,  93  Midh, 
254,  17  L.  E.  A.  723,  53  N.  W.  165; 
McLean  v.  State,  32  Tex.  Cr.  521,  24 
S.  W.  .898;  State  v.  Welch,  26  Me. 
30,  45  Am.  Dec.  94;  Commonwealth 
V.  Sparks,  7  Allen  (Mass.),  534; 
State  V.  Gardner,  1  Eoot  (Conn.),  485; 
People  V.  Hendrickson,  53  Mich.  525, 
19  N.  W.  169;  Compton  v.  Stats,  l3 
Tex.  App.  271,  44  Am.  Eep.  703, 
overruling  earlier  decisions;  Crawford 
V.  State,  98  Wis.  623,  67  Am.  St.  Eep. 
829,  74  N.  W.  537.  See,  also.  State 
V.  Chambers,  87  Iowa,  1,  43  Am.  St. 
Eep.  349,  53  N.  W.  1090,  and  Iowa 
cases  there  cited;  State  v.  Volander, 
57  Minn.  225,  58  N.  W.  878  j  State  v. 


Dudley,  7  Wis.  664;  Lord  v.  State, 
17  Neb.  526/  23'  N.  W.  507,  most  of 
the  eases  depend  on  statutes;  or  con- 
spiring to  charge  adultery:  State  v. 
Burlingham,  15  Me.  104;  subornation 
of  perjury:  People  v.  Carpenter,  9 
Barb.  (N.  Y.)  580;  a,nd  incest:  People 
V.  Westbrodk,  94  Mich.  629,  54  N.  W. 
486;  Compton  v.  State,  13  Tex.  App. 
271,  44  Am.  Eep.  703;  State  v.  Burt, 
17  S.  D.  7,  106  Am.  St.  Eep.  759, 
62  L.  E.  A.  172,  94  N.  W.  409;  see 
note  to  State  v.  Burt,  106  Am. 
St.  Eep.  759.  See,  also.  State  v. 
Chambers,  87  Iowa,  1,  43  Am.  St. 
Eep.  349,  53  N.  W.  1090;  rape  be- 
fore marriage :  People  v.  Shoon- 
maker,  117  Mich.  190,  72  Am.  St. 
Sep.  560,  75'n.  W.  439;  People  v. 
Curiale,  137  Cal.  534,  59  L.  E.  A.  588, 
70  Pac.  468 ;  State  v.  Frey,  76  Minn. 
526,  77  Am.  St.  Eep.  660,  79  N.  W. 
518;  State  v.  Evans,  138  Mo.  116,  60 
Am.  St.  Eep.  549,  39  S.  W.  462 ; 
State  V.  McKay,  122  Iowa,  658,  98 
N.  W.  510.  Under  the  Indiana  stat- 
ute husband  allowed  to  testify  against 
the  wife  for  burning  of  his  property: 
Jordan  v.  State,  142  Ind.  422,  41  N. 
E.  817.  Under  the  Colorado  statute 
the  wife  was  allowed  to  testify  in  a 
prosecution  against  her  husband  for 
pirjury  in  obtaining  a  divorce:  Dill 
V.  People,  19  Colo.  469,  41  Am.  St.  Eep. 
254,  36  Pac.  229;  in  actions  for  loss 
of  support  testimony  of  wife  or  hus- 
band not  admissible:  "Wood  v.  Lentz, 
116  Mich.  275^  74  N.  W.  462;  Travis 
V.  Stevens,  127  Mich  687,  87  N.  W. 
85.  See  excellent  note  to  State  v. 
Burt,  106  Am.  St.  Eep.  763,  which 
deals  with  these  and  other  important 
branches  of  the  subject.  ' 
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be  a  witness  for  the  defendant,®^  Since  the  principle  of  the 
general  common-law  rule  applied  in  all  cases  where  the 
interests  of  the  other  party  were  involved,  the  spouse  of 
one  indicted  and  on  trial  jointly  ivith  others  is  not  a  com- 
petent witness  for  any  of  the  defendants.^^     It  has  been  so 


97  Bex  V.  Sergeant,  Eyan  &  M.  354; 
State  V.  Neill,  6  Ala.  685;  Common- 
wealth V.  Murphy,  4  Allen  (Mass.), 
491;  People  v.  Pitzpatrick,  5  Park. 
Or.  (N.  y.)  26;  State  v.  Parker,  42 
La.  Ann.  972,  8  South.  473;  Johnson 
V.  State,  27  Tex.  App.  135,  11  S.  W. 
34.  In  a  prosecution  against  a  hus- 
band for  an  assault  and  battery  upon 
his  wife,  she  is  a  competent  witness 
against  him :  Soule's  Case,  5  Me.  407 ; 
Hanon  v.  State,  63  Md.  123;  People 
V.  Sebring,  66  Mich.  705,  33  N.  W. 
808;  State  v.  Boyd,  2  Hill  (S.  C), 
288,  27  Am.  Dee.  377 ;  State  v.  Davis, 
3  Brev.  3,  5  Am.  Dec. -529;  United 
States  V.  Fitton,  4  Cranch  C.  C.  658, 
Fed.  Cas.  No.  15,106;  United  States 
V.  Smallwood,  5  Cranch  G.  C.  35, 
Fed.  Cas.  No.  16,316.  And  in  such 
case  she  is  also  a  competent  witness 
for  him  to  disprove  the  charge:  State 
V.  Neill,  6  Ala.  685 ;  Tucker  v.  State, 
71  Ala.  342;  Commonwealth  v.  Mur- 
phy, 4  Allen  (Mass.),  491.  She  may 
be  called  as  a  witness  in  behalf  of 
her  husband,  when  the  prosecution 
fails  to  call  her:  People  v.  Fitz- 
patriek,  5  Park.  Cr.  (N.  Y.)  26.  On 
a  prosecution  of  a  husband  for  an 
attempt  to  kill  his  wife,  she  is  a  com- 
petent witness:  State  v.  Pennington, 
124  Mo.  388,  27  S.  W.  1106;  State 
V.  Parker,  42  La.  Ann.  972,  8  South. 
473 ;  Murray  v.  State,  44  Tex.  Cr.  141, 
122  Am.  St.  Eep.  737,  86  S.  W.  1024; 
and  for  administering  poison  to  her, 
with  intent  to  kill:  People  v.  North- 
rup,  50  Barb.  (N.  Y.)  147;  Davis  T. 
Commonwealth,  99  Va.  838,  38  S.  E. 
191;  or  producing  an  abortion: 
Navarro  v.  State,  24  Tex.  App.  378,  6 


S.  W.  542.  In  a  prosecution  for  mur- 
dering an  infant  child,  alleged  to 
have  b,een  caused  by  defendant  beat- 
ing his  wife  before  its  birth,  she  is  a 
competent  witness  for  the  defense,  as 
well  as  for  the  prosecution :  Clarke  v. 
State,  117  Ala.  1,  67  Am.  St.  Eep. 
157,  23  South.  671.  In  a  prosecu- 
tion for  an  assault  with  intent  to 
rape,  committed  by  the  defendant 
against  his  wife,  she  is  not  a  compe- 
tent witness  against  him,  as  such  an 
assault  is  not  any  crime  against  the 
wife:  Frazier  v.  State,  48  Tex.  Or. 
142,  122  Am.  St.  Eep.  738,  13  Ann. 
Cas.  497,  86  S.  W.  754.  On  the 
prosecution  of  the  husband  and  father 
for  an  indecent  assault  upon  his 
daughter,  his  wife  is  not  a  competent 
witness  against  him,  as  the  crime  does 
not  directly  affect  her:  People  v. 
Westbrook,  94  Mich.  629,  54  N.  W. 
486.  The  husband  may  become  a 
competent  witness  against  or  for  his 
wife.  Thus  in  a  prosecution  of  a 
wife  for  an  assault  upon  her  husband, 
he  is  a  competent  witness  for  the 
state  or  prosecution:  State  v.  David- 
son, 77  N.  0.  522;  Whipp  v.  State, 
34  Ohio  St.  87,  32  Am.  Eep.  359. 

98  Commonwealth  v.  Eastland,  1 
Mass.  15;  HoUey  v.  State,  105  Ala. 
100,  17  South.  102;  Stephens  v. 
State,  106  Ga.  116,  32  S.  E.  13; 
Gillespie  v.  People,  176  111.  238,  >  52 
N.  E.  250;  Commonwealth  v.  Eobin- 
son,  1  Gray,  555;  Mask  v.  State,  32 
Miss.  405;  State  v.  Jolly,  3  Dev.  & 
B.  (N.  C.)  110,  32  Am.  Dec.  656; 
State  V.  Sargood,  77  Vt.  80,  58  Atl. 
971;  State  v.  Welch,  26  Me.  30,  45 
Am.  Dec.  94,  where  the  wife  was  not 
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held  even  in  cases  where  the  husband  or  wife  so  indicted 
was  not  brought  to  trial,"®  or  had  a  separate  triaU""  But, 
by  the  weight  of  authority,  where  the  grounds  of  defense 
are  several  and  distinct,  and  in  no  manner  dependent  on 
each  other,  it  is  held  that  the  wife  of  one  defendant  may  be 
admitted  as  witness  for  another,^  as  well  as  where  he  has 
failed  to  appear  and  his  recognizance  has  been  forfeited,^ 
and  where  the  prosecution  has  been  dismissed  as  to  him.* 
In  prosecutions  for  bigamy,  so  long  as  the  fact  of  the  first 
marriage  is  contested,  the  second  or  bigamous  wife  is  an 
incompetent  witness  for  or  against  the  husband.  But 
where  the  fact  of  the  first  marriage  has  by  other  evidence 
been  duly  established  to  the  satisfaction  of  the  court,  the 
evidence  of  the  woman  claiming  to  be  the  second  wife  may 
be  admitted  to  prove  her  marriage  with  him.*     In  a  prose- 


jointly  indicted.  See,  also,  Morrissey 
V.  People,  11  Mich.  327,  by  statute. 
A  wife  is  a  competent  witness  agaiinst, 
her  husband  or  against  him  and  an- 
other jointly,  in  the  trial  of  an  indict- 
ment for  using  an  instrument'  with 
intent  to  procure  a  miscarriage  or 
abortion  of  his  wife  while  pregnant: 
State  V.  Dyer,  59  Me.  303;  State  v. 
Briggs,  9  E.  I.  361,  11  Am.  Eep. 
270. 

99  State  V.  Bradley,  9  Rich.  (S.  C.) 
168. 

100  Pullen  V.  People,  1  Doug. 
(Mich.)  48;  United  States  v.  Wade, 
2  Craneh  C.  ,C.  680,  Fed.  Cas.  No. 
16,629;  State  v.  Smith,  2  Ired.  (N. 
C.)  402.  Compare  Cornelius  v.  Com- 
monwealth, 3  Met.  (5y.)  481;  State 
V.  Burnside,  37  Mo.  343;  Common- 
wealth V.  Manson,  2  Ashm.  (Pa.)  31; 
State  V.  Drawdy,  14  Bich.  (S.  C.) 
87;  Workman  v.  State,  4  Sneed 
(Tenn.),  425;  People  v.  Langtree,  64 
Cal.  256,  30  Pac.  813;  Campbell  v. 
State,  133  Ala.  158,  32  South.  635. 

1  State  V.  Waterman,  1  Nev.  543 ; 
Moffit  V.  State,  2  Humph.  (Tenn.)  99, 


36  Am.  Dec.  301;  State  v.  Anthony, 
1  McCord  (S.  C),  285;  Gillespie  v. 
People,  176  111.  238,  52  N.  E.  250; 
Dovey  v.  Lam,  117  Ky.  19,  4  Ann. 
Cas.  16,  77  S.  W.  '383.  See,  also, 
State  V.  Wright,  41  La.  Ann.  600,  6 
South.  135;  Adams  v.  State,  28  Fla. 
511,  10  South.  106  (wife  called  by 
the  state). 

2  State  V.  Worthing,  31  Me.  62. 

3  Ray  V.  Commonwealth,  12  Bush 
(Ky.),  397.  See  Rivers  v.  State,  118 
Ga.  42,  44  S.  E.  859.  So,  also,  where 
he  has  pleaded  guilty:  Graff  v.  Peo- 
ple, 208  111.  312,  70  N.  E.  299. 

i  Miles  V.  United  States,  103  U.  S. 
304,  26  L.  Ed.  481 ;  Finney  v.  State,  3 
Head  (Tenn.),  544;  Cole  v.  Cole,  153 
111.  585,  38  N.  E.  703 ;  Barber  t.  Peo- 
ple, 203  111.  543,  68  N.  E.  93 ;  Hoch  v. 
People,  219  111.  265,  109  Am.  St.  Rep. 
327,  76  jSr.  E.  356.  The  incompetency 
cannot  be  waived:  Barber  v.  People, 
203  111.  543,  68  N.  E.  93.  Nor  can 
the  first  ■wife  be  admitted  to  prove  the- 
second  marriage  bigamous  by  confes- 
sion made  to  her  by  her  husband: 
Basset  v.   United  States,   137   U.   S. 
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cution  for  bigamy,  where  two  successive  marriages  are 
charged,  it  is  only  in  cases  where  the  first  marriage  is  not 
controverted,  or  has  beefn  established  by  other  evidence, 
that  the  second  wife  is  competent  to  testify.  She  is  not 
competent  to  prove  the  first  marriage,  where  that  is  con- 
troverted. Hence,  she  cannot  testify  as  to  admissions  made 
by  the  defendant  concerning  the  existence  of  the  first  mar- 
ria;ge.^  In  such  prosecutions  the  person  whom  the  indict- 
ment charges  to  be  the  defendant's  lawful  spouse  is 
incompetent.  The  witness  is  excluded  by  the  very  hypoth- 
esis she  is  called  to  support.*  Although  this  rule  has  the 
support  of  a  great  weight  of  authority,  it  has  not  been  al- 
lowed to  continue  unchallenged.  "The  propriety  of  the 
exclusion  of  the  testimony  of  the  lawful  wife  on  the  trial 
of  her  husband  for  the  crime  of  bigamy  may  well  be 
doubted.  Having  once,  for  just  and  necessary  reasons, 
admitted  an  exception  to  the  general  rule,  in  the  case  of 
a  wife  who  has  sustained  a  personal  injury  from  her  hus- 
band, is  there  any  principle  on  which  it 'can  be  held  not 
to  include  that  case  where  the  injury  to  herself  and  her 
family  is  the  greatest  from  a  desertion  of  them  both  by  the 

496,  34  L.  Ed.  762,  11  Sup,  Ct.  Eep.  in  the  absence  of  a   valid  marriage, 

165.     As  to  this  subject,  see  notes  to  see  note  to  State  v.  Hancock,  6  Ann. 

Hiler  v.  People,  47  Am.  St.  Eep.  228-  Cas.  1021. 

232;  State  v.  Burt,  106  Am.  St.  Rep.  6  Salter  v.   State,    92    Ala.    68,    9 

769,   and   State  v.   Kniffen,   12   Ann.  South.  550;   Hiler  v.  People,  156  111. 

Cas.   114.  511,  47  Am.  St.  Eep.  221,  41  N.  E. 

5  Lowery  v.   People,    172   111.   466,  181;   Barber  v.  People,  203  HI.  543, 

64  Am.   St.  Eep.   50,   50  N.   B.   165.  68  N.  B.  93;    State  v,  McDavid,   15 

But  if,  in  a  prosecution  for  bigamy,  La.  Ann.  403;   People  v.  Quanstrom, 

the   first   marriage   is   established   by  93   Mich.   254,   17   L,  E.   A.   723,   53 

competent  evidence,   the   second   wife  N.  W.  165;   State  v.  TJlrich,  110  Mo. 

is  competent  to  testify  to  the  second  350,   19   S.   W.   656;    Wilson  v.   Hill, 

marriage:  Salter  v.  State,  92  Ala.  68,  13  N.  J.  Eq.  143;   People  v.  Hough- 

9  South.  550;  Clark  v.  People,  ITS  111.  ton,  24  Hun   (N.  Y.),  501;   Boyd  v. 

37,  52  N.  E.  857;  Barber  v.  People,  State,  33  Tex.  Cr.  470,  26  S.  W.  1080; 

203  111.  543,  68  N.  B.  93;   State  v.  Bassett  v.  United  States,   137  U.   S. 

Shreve,  137  Mo.  1,  38  S.  W.  548.     As  496,  11  Sup.  Ct.  Eep.  165,  34  L.  Ed. 

to    the     competency   of    one     alleged  762;   R.  v.  Madden,   14  XJ.  C.  Q.   B. 

spouse  as  a  witness  against  the  other  588. 
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head  of  the  family?  •  Nor  isthe  reason  of  exclusion  founded 
on  the  peace  of  families  here  of  the  slightest  weighty  bu> 
rather  the  reverse,  for  a  husband  who  has  been  guilty  of 
bigamy  has  proved  himself  dead  to  all  sentiments  of  that 
description,  and,  having  already  deseTted  his  first  wife  for 
another  woman,  he  has  given  the  clearest  evidence  that  no 
further  family  dissensions  need  be  apprehended  from  her 
appearing  to  give  evidence  against  him."^  The  logic  of 
the  argument  seems  to  be  positive,  and  the  adoption  of  it 
generally  may  be  foretold. 

§  735  (754).    Same — Confidential    communications.^--At 

common  law,  the  rule  prevails  that  all  private  conversatiops 
or  communications  between  husband  and  wife  while  they 
are  alone  are  to  be  regarded  as  confidential  and  privileged, 
and  cannot  be  divulged  by  either  when  on  the  witness-stand, 
either  during  the  existence  of  the  marriage  relation,,  or 
after  its  termination  by  death  or  divorce.  Said  Lord  Ellen- 
borough:  "It  is  a  sound  doctrine  that  trust  aild  confidence 
between  man  and  wife  shall  not  be  betrayed.''*  .Although 
the  statutes  repealing  the  rule  that'  interested  witnesses 
were  incompetent,  as  well  as  other  similar  statutes,  have  in 
various  jurisdictions  somewhat  enlarged  the  capacity  of 
husband  and  wife  as  witnesses,  this  principle  is  still  gen- 
erally recognized,  and  excludes  the  testiniony  of  either  hus- 
band or  wife  as  to  communications  \  between  each  other 
during  marriage.®    In  the  same  manner,  the  fact  that  con- 

1  state   V.   McDavid,   15   La.   Ann.  L.  E.  A.  155,  85   N.  W.  836^   State 

403,  404.     And  in  some  jurisdiotiona  v.   Melton,   120  N.   C.   591,   26   S.   E. 

the  rule  prevails  that  the  legal  hus-  933. 

band  or  wife  is  a  competent  witness  8  Averson  v.  ,  Kinnaird,  .6  East, 
on  behalf  of  the  prosecution  on  the  192,  102  Eng.  Reprint,  1258,  See  ex- 
ground  that  bigamy  is  a  crime  com-  tended  note  to  Commonwealth  v. 
mitted  against  the  innocent  spouse:  Sapp,  29  Am.  St.  Rep.  411-42,3. 
State  V.  Sloan,  55  Iowa,  217,  7  N.  9  Ward  v.  State,  70  Ark.  204,  66 
W.  516;.  State  v.  Hughes,  58  Iowa,  S.  W.  926;  Mercer  v.  State,  40  Fla. 
165,  11  N.  W.  706;  Commonwealth  <i.  216,  74  Am.  St.  Rep.  135,  24  South. 
Hayden,  163,  Mass.  453,  47  Am.  St.  154;  Dye  v.  Davis,  65  Ind.  ,474; 
Rep.  468,  28  L.  R.  A.  318,  40  N.  \i.  French  v..  Wade,  35  Kan..  391,  11 
846;   Hills  v.  State,  61  Neb.  589,  57  Pac.   138;   Manhattan  L.  Ins.   Co.  v. 
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versations  or  communications  were  not  held  between  them 
is  privileged.^"    But  the  removal  from  husband  and  wife 


Beard,  112  Ky.  455,  23  Ky.  Law  Eep. 
1747,  66  S.  W.  35;  Scott  v.  Common- 
wealth, 94  Ky.  511,  15  Ky.  Law  Eep. 
251,  42  Am.  St.  Kep.  371,  23  S. 
W.  219 ;  Commonwealth  v.  Cleary,  152 
Mass.  491,  25  N.  E.  884;  Eaynes  v. 
Bennett,  114  Mass.  424;  Derham  v. 
Derham,  125  Mich.  109,  83  N.  W. 
1005 ;  Leppla  v.  Minnesota  Tribune 
Co.,  35  Minn.  310,  29  N.  W.  127; 
Miller  v.  Miller,  14  Mo.  App.  418; 
State  V.  Ulrieh,  110  Mo.  350,  19  S. 
W.  656;  Hall  v.  Hall,  77  Mo.  App. 
600;  State  v.  Bell,  212  Mo.  Ill,  111 
S.  W.  24;  Keator  v.  Dimmick,  46 
Barb.  (N.  Y.)  158;  Warner  v.  Press 
Pub.  Co.,  132  N.  Y.  181,  30  N.  B. 
393;  O'Connor  v.  Majoribanks,  4  Man. 
&  G.  435,  134  Eng.  Reprint,  179; 
Westerman  v.  Westerman,  25  Ohio  St. 
500;  Commonwealth  v.  Fisher,  221  Pa. 
538,  70  Atl.  865;  Gant  v.  State,  55 
Tex.  Cr.  284,  116  S.  W.  801;  Lurty 
V.  Lurty,  107  Va.  466,  59  S.  E.  405; 
White  V.  Perry,  14  W.  Va.  66 ;  Lane- 
tot  V.  State,  98  Wis.  136,  67  Am. 
St.  Eep.  800,  73  N.  W.  575;  Selden 
V.  State,  74,  Wis.  271,  17  Am.  St. 
Eep.  144,  and  cases  cited,  42  N.  W. 
218;  Bowman  v.  Patrick,  32  Fed.  368. 
On  this  ground  the  courts  have  ex- 
cluded conversations  between  husband 
and  wife  relative  to  the  making  of 
a  will:  Baldwin  v.  Parker,  99  Mass. 
79,  96  Am.  Dec.  697;  as  to  pedigree: 
Brooks  V.  Francis,  3  McAr.  (D.  C.) 
109;  the  purchase  of  goods:  Eaynes 
V.  Bennett,  114  Mass.  424;  gifts: 
Young  V.  Hurst  (Tenn.),  48  S.  W. 
355 ;  or  as  to  memoranda  furnished 
for  the  keeping  of  accounts:  Easter- 
brooks  V.  Prentiss,  34  Vt.  457  (as  to 
papers  intrusted  by  one  to  the  other: 
Stanford  v.  Murphy,  63  Ga.  410),  or 
as  to   the  circumstances  of  an  acci- 


dent in  a  personal  injury  case:  New- 
strom  V.  St.  Paul  &  D.  Ey.  Co.,  61 
Minn.  78,  63  N.  W.  253. 

10  In  Goodrum  v.  State,  60  Ga.  509, 
a  man  was  on  trial  for  assaulting  an- 
other man's  wife  by  placing  his  arm 
around  her  neck  against  her  will. 
After  she  had  testified  to  the  outrage, 
her  husband  was  calle'd  to  discredit 
her  testimony  by  proving  that  she 
delayed  complaining  to  him  of  the  as- 
sault when  the  opportunity  presented 
itself.  The  court  said:  "She  was  the 
state's  witness,  and  testified  to  the 
outrage  and  the  facts  attending  it. 
Her  husband  was  not  a  competent 
witness  to  prove,  in  behalf  of  the 
prisoner,  that  she  delayed  complain- 
ing. What  transpired'  between  her 
and  her  husband,  whether  positively 
by  way  of  communication,  or  nega- 
tively by  way  of  silence,  in  the  pri- 
vacy and  confidence  of  the  marriage 
relation,  is  sacred.  Neither  can  be 
heard  to  reveal  the  fact  or  the  matter 
of  a  communication  made  by  the 
other.  For  the  same  reason,  the  fact 
of  the  other's  silence  ought  to  be, 
and  we  think  is,  protected.  A  wife 
ought  to  feel,  when  alone  with  her 
husband,  as  free  to  be  silent  as  to 
speak,  and  as  secure  that  her  silence 
will  not  be  disclosed  to  her  detriment 
or  disadvantage  as  that  what  she  says 
will  not  be  repeated.  So,  too,  of  a 
man  when  alone  with  his  wife ;  the 
twain  are  one  flesh;  and  when  they 
are  secluded  from  all  the  world  be- 
sides, their  speech  and  their  silence 
should  be  alike  under  the  seal  of  con- 
fidence, and  as  free  and  unrestrained 
as  most  inviolable  confidence  can  in- 
spire. The  fact  that  the  wife  did  not 
complain  to  her  husband  in  their 
private,   confidential   intercourse   was 
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of  their  incompetency  as  witnesses  because  of  interest  in 
the  cause  has  not  had  the  effect  of  empowering  either  of 
them,  when  they  become  witnesses,  to  give  illegal  or  incom- 
petent testimony,  by  detailing  or  exposing  those  transac- 
tions or  communications  that  have  passed  between  them  in 
the  sacred  confidence  and  trust  that  should  exist  between 
husband  and  wife ;  nor  has  it  had  the  effect  of  removing  the 
inhibition  of  the  law  against  the  exposure  in  evidence  of 
confidential  communications  between  them.  Such  confi- 
dential communications  between  husband  and  wife  have 
always  been  regarded  as  privileged,  and,  when  attempted 
to  be  detailed  or  divulged  by  either  of  the  parties  to  whom 
the  communication  has  been  intrusted,  the  law  not  only 
forbids,  but  will  not  permit,  it  to  be  done,  but  regards  it 
as  a  character  of  testimony  that  such  witnesses  are  not 
competent  to  depose,  and  upon  the  same  ground  that  it  pro- 
hibits the  violation  by  an  attorney  of  the  confidence  re- 
posed in  him  by  his  client,  that  of  public  policy.  "Society 
has  a  deeply  rooted  interest  in  the  preservation  of  the 
peace  of  families,  and  in  the  maintenance  of  the  sacred  in- 
stitution of  marriage,  and  its  strongest  safeguard  is  to 
preserve  with  jealous  care  any  violation  of  those  hallowed 
confidences  inherent  in,  and  inseparable  from,  the  marital 
status.  Therefore,  the  law  places  the  ban  of  its  prohibi- 
tion upon  any  breach  of  the  confidence  between  husband  and 
wife  by  declaring  all  confidential  communications  between 
them  to  be  incompetent  matter  for  either  of  them  to  expose 
as  witnesses. ""     The  matter  which  the  law  prohibits  either 

known  to  him,  if  at  all,  by  virtue  of  De  Farges  v.  Eyland,  24  Am.  St.  Bep. 

that  very  intercourse;  and  all  knowl-  663. 

edge  so  acquired  by  husband  or  wife  n  Mercer  v.  State,  40  Fla.  216,  74 

is  inadmissible  evidence  in  a  court  of  Am.  St.  Eep.  135,  24  South.  154.     In 

justice."     For  discussion  on  the  sub-  this    ease    Chief    Justice    Taylor    has 

ject  of  this  section,  see  note  to  Com-  dealt   with    the     subject     completely, 

monwealth  v.  Sapp,  29  Am.  St.  Rep.  We  give  his   distinction  between   the 

411,     and      the      previous     notes     to  reasons  of  exclusion  for  interest  and 

Roland   v.   State,   35   Am.   Rep.   744,  by  force  of  marital  eonfirlenee.     "The 

State  V.  Boyd,  27  Am.  Dee.  377,  and  reason  of  the  old  rule  for  rendering 
Evidence  IV — 27 
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the  husband  or  wife  from  testifying  to  as  witnesses  in- 
cludes any  information  obtained  by  either  during  the  mar- 
riage and  by  reason  of  its  existence.  It  should  not  be  con- 
fined to  mere  statements  by  one  to  the  other,  but  embraces 
all  knowledge  upon  the  part  of  either  obtained  by  reason 
of  the  marriage  relation,  and  which,  but  for  the  confidence 
growing  out  of  it,  would  not  have  been  known.  And  the 
same  rule  prevails  in  full  force  even  after  the  marital  re- 
lation has  been  dissolved  by  death  or  divorce.  Where  the 
incompetency  as  witnesses  of  husband  and  wife  on  the 
ground  of  interest  has  been  removed  by  statute,  either  of 
them  may  testify,  for  or  against  the  other,  to  any  fact  the 
knowledge  of  which  was  acquired  by  them  independently 
of  their  marriage  relation,  in  any  manner  not  involving 
the  confidence  growing  out  of  the  marriage  relation.^^    It 


interested  witnesses  incompetent  to 
testify  at  all  in  any  case  to  which  they 
were  parties  was  because  their  inter- 
est was  supposed  to  he  such  a  strong 
incentive  to  perjury,  and  where  hus- 
band or  wife  was  interested  in  a 
cause,  both  of  them  were  excluded  as 
incompetent  witnesses  for  any  pur- 
pose because  of  their  unity  of  inter- 
est; they,  in  the  eye  of  the  law,  being 
regarded  as  one  person,  and  whenever 
either  was  ■  interested,  both  were  con- 
sidered to  be  equally  interested,  and 
the  incentive  to  perjury  from  such 
interest  was  considered  to  be  as 
strongly  operative  upon  the  one  as 
upon  the  other.  But  the  reason  oi 
the  rule  for  excluding  the  confidences 
between  husband  and  wife  as  incom- 
petent matter  to  be  deposed  by  cither 
of  them,  though  they  may  be  compe- 
tent witnesses  to  testify  to  other 
facts,  is  found  to  rest  in  that  public 
policy  that  seeks  to  preserve  inviolate 
the  peace,  good  order,  and  limitless 
confidence  between  the  heads  ,  of  the 
family  circle  so  necessary  to  every 
well-ordered     civilized      society."     On 


the  effect  of  a  statute  making  hus- 
band and  wife  competent  witnesses 
for  or  against  each  otlier,  upon  the 
privilege  as  to  confidential  communi- 
cations between  them,  see  note  to  Ex 
parte  Seville,  27  L.  R.  A.,  N.  S.,  273. 
12  Mercer  v.  State,  supra.  "The 
great  object  of  the  rule  is  to  secure 
domestic  happiness  by  placing  the 
protecting  seal  of  the  law  upon  all 
confidential  communications  between 
husband  and  wife;  and  whatever  has 
come  to  the  knowledge  of  either  by 
means  of  the  hallowed  confidence 
which  that :  relation  inspires  cannot  be 
afterward  divulged  in  testimony,  even 
though  the  party  be  no  longer  liv- 
ing": 1  Greenleaf  on  Evidence,  1.5th 
ed.,  §§254,  334,  337;  2  Taylor  on 
Evidence,  §§908-910;  Henderson  v. 
Chaires,  25  Fla.  26,  6  South.  164;  Mc- 
Gill  1'.  McGill,  19  Fla.  341 ;  Wilkerson 
V.  atate,  91  Ga.  729,  44  Am.  St.  Eep. 
63,  17  S.  E.  990;  Goodrum  v.  State. 
60  Ga.  509;  Lingo  v.  State,  29  Ga. 
470;  Commonwealth  v.  Sapp,  90  Ky. 
580,  29  Am.  St.  Rep.  405,  and  cita- 
tions in  notes,  14  S.  W.  834;  Jacob* 
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is  held,  where  statutes  exclude  private  communications  be- 
tween husband  and  wife,  that  conversations  in  the  hearing 
of  third  persons  may  be  testified  to  by  the  husband  or  wife. 
Such  conversations  or  admissions  made  by  either  of  them 
to  the  other  in  the  presence  of  a  third  person  do  not  belong 
to  the  class  of  privileged-  communications  between  husband 
and  wife,  and  may  be  given  in  evidence  against  the  husband 
like  any  other  conversation  in  which  he  may  have  been  con- 
cerned.^^ A  widow  is  competent  as  a  witness  on  behalf 
of  the  estate  of  her  deceased  husband  to  prove  a  conversa- 
tion between  her  husband,  in  his  lifetime,  and  the,  opposing 
party,  in  relation  to,  tlie  subject  matter  of  the  suit."     The 


V,  Hesler,  113  Mass.  157 ;  Baynes  v. 
Bennett,  114  Mass.  424;  Ayres  v. 
Ayres,  28  Mo.  App.  97;  Keator  v. 
Dimmick,  46  Barb.  (N.  Y.)  158; 
Eobinson  v.  Chadwiek,  22  Ohio  St. 
527;  Bobin  v.  King,  2  Leigh  (Va.), 
140;  White  v.  Perry,  14  W.  Va.  66; 
Bigelow  V.  Sickles, ,  75  Wis.  427,  44 
N.  W.  761;  Selden  v.  State,  74  Wis. 
•271,  17  Am.  St.  Eep.  144,  42  N.  W. 
218 ;  -  Lucas  v.  Brooks,  18  Wall.  436, 
21  L.  Ed.  779;  Aveson  v.  Kennaird, 
6  East,  188,  102  Eng.  Eeprint,  1258. 
13  Troy  Fertilizer  Co.  v.  Logan,  90 
Ala.  325,  8  South.  46;  State  t.  Hoyt, 
47  Conn.  518,  36  Am.  Eep.  89; 
Knight  V.  State,  114  Ga.  48,,  88  Am. 
St.  Eep.  17,  39  S.  E.  928;  Beynolds  v. 
State,  147  Ind.  3,  46  N.  E.  31; 
Mercer  v.  Patterson,  41  Ind.  440; 
State  Bank  of  Chatham  v.  Hutchin- 
son, 62  Kan.  9,  61  Pac.  443;  State 
V.  Gray,  55  Kan.  135,  39  Pac.  1050; 
Commonwealth  v.  Everson,  123  Ky. 
.^30,  124  Am.  St.  Eep.  365,  96  S.  W. 
460,  29  Ky.  Law  Bep.  760,  96  S.  W. 
460;  Fay  v.  Guynon,  131  Mass.  31; 
Commonw,ealth  v.  Griffin,  110  Mass. 
181;  Mahner  v.  Linek,  70  Mo.  App. 
380;  Beed  v.  Eeed  (Mo.  App.),  70 
S.  W,  505;  Long  v.  Martin,  132  Mo. 
668,  54  S.  W.  473;  People  v.  Hayes, 


140  N.  Y.  484,  37  Am.  St.  Bep.  572, 
23  L.  E.  A.  830,  35  N.  E.  951;  Me- 
Caguo  V.  Miller,  36  Ohio  St.  595; 
Allison  V.  Barrow,  3  Cold.  (Tenn.) 
414,  91  Am.  Dec.  291 ;  State  v.  Cen- 
ter, 35  Vt.  378.  There  are  a  few 
decisions  opposed  to, this  view  and  to 
the  weight  of  authority.  Among  them 
are  Campbell  V.  Chaee,  12  E.  I.  333; 
Low's  Estate,  Myr.  Prob.  (Cal.)  143; 
Holman  v.  Baehus,  73  Mo.  49;  Bird 
V.  Hueston,  10  Ohio  St.  418;  In  re 
Buekman's  Will,  64  Vt.  313,  33  Am. 
St.  Eep.  930,  24  Atl.  252.  But  com- 
munications made  by,  husband  apd 
wife  in  the  presence  of  young  children 
are  privileged:  Jacobs  v.  Hesler,  113 
Mass.  157;  they  are  practically  made 
in  the  bosom  of  the  family;  and  in 
the  later  case  of  Lyon  v.  Prouty,  154 
Mass.  488,  28  N.  E.  908,  commimiea- 
tions  in  the  presence  of  a  fourteen 
year  old  daughter  elearly  not  confi- 
dential were  held  not  privileged.  See, 
also,  Schierstein  v.  Schierstein,  68  Mo. 
App.  205;  Hopkins  v.  Grimshaw,  165 
U.  S.  342,  41  L.  Ed.  739,  17  Sup.  Ct. 
Eep.  401. 

'  14  Stuhimuller  v.  EwiJig,  39  Miss. 
447;  Higbee  v.  McMillan,  18  Kan. 
133. 
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only  ofcject  of  the  statute  is,  obviously,  to  prevent  the  dis- 
closure of  communications  between  husband  and  wife  over- 
heard by  a  mere  unknown  eavesdropper,  and  if  the  com- 
munication was  made  in  the  known  presence  of  a  third  per- 
son, competent  to  be  a  witness  at  the  time  it  was  made,  the 
husband  or  wife  may  testify  to  it,  although  the  person  who 
overheard  it  is  dead  at  the  time  of  the  trial.^^  There  is 
no  rule  of  law  requiring  that  third  persons  who  hear  a 
private  conversation  between  husband  and  wife  shall  be 
restrained  from  introducing  it  in  their  testimony.^®  Such 
was  the  clear  utterance  of  the  court  in  the  Massachusetts 
case  cited  in  the  notes.  In  that  case,  an  indictment  for 
manslaughter,  the  commonwealth  offered  to  prove  a  con- 
versation, as  to  the  alleged  homicide,  between  the  defendant 
and  his  wife,  while  confined  in  the  jail,  by  the  testimony 
of  two  officers  who  concealed  themselves  in  the  jail  for 
the  purpose  of  listening  to  the  conversation,  without  the 
defendant  and  his  wife  knowing  that  the  witnesses  or  any 
other  persons,  were  in  hearing  of  them.  Under  the  Ohio 
statute,  the  presence  of  a  third  person  must  be  known  to 
the  husband  and  wife  at  the  time  the  communication  is 
made ;  otherwise  it  is  inadmissible.^^  When  a  transaction 
is  between  husband  and  wife  alone,  a  third  person  cannot 
testify  to  statements  in  relation  thereto,  made  by  the  hus- 
band and  wife  to  him  subsequently  to  its  occurrence.^^  In 
suits  between  third  parties,  husband  or  wife  may  testify  to 
transactions  between  themselves,  which  involve  no  breach 
of  matrimonial  confidence.^®  In  some  states  the  privilege 
is  confined  by  statute  to  confidential  communications,  and 
in  such  cases  it  has  been  held  that  the  statute  does  not  apply 
to  all  communications  made  between  husband  and  wife, 

15  Sessions  v.  Trevitt,  39  Ohio  St.       Knight  v.  State,  114  Ga.  48,  88  Am. 
259.  St.  Rep.  17,  39  S.  B.  928. 

10  Commonwealth    v.     Griffin,     110       ^^"^  Westerman     v.    Westerman,     25 

Mass.   181;   State    v.    Center,  35  Vt.  ,0  r>  '         "    tit     ^    .^,  ,r 

'  '  IS  Brown  v.  Wood,  121  Mass.  137. 

378;   Gannon  v.  People,  127  111.  507,  m  ^olen  v.   Harden,   43   Ark.   307, 

11  Am.  St.  Bep.  147,  21  N.  B.  525;  51  Am.  Eep.  563. 
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•when  alone,  but  to  such  as  are  expressly  made  confidential, 
or  are  of  a  confidential  nature  or  induced  by  the  marital 
relation,  and  not  to  ordinary  conversations  relating  to  mat- 
ters of  business  of  such  a  nature  as  not  to  be  deemed  con- 
fidential.^" But  where  the  statute  excluded  "private  con- 
versations," it  was  held  that  this  includes  conversations 
on  subjects  which  are  not  confidential  in  their  nature.^^ 
The  principles  herein  discussed  with  reference  to  com- 
munications between  husband  and  wife  have  the  same  ap- 
plication whether  the  communication  is  oral  or  in  writing. 
Letters  from  husband  to  wife,  so  long  as  they  remain  in 
the  hands  of  either  party  to  the  marriage,  are  undoubtedly 
inadmissible  in  evidence  as  to  the  matters  therein  which 
may  properly  be  regarded  as  communications  against  either 
spouse.  In  a  Texas  case,^^  the  law  is  very  clearly  laid 
down.  ' '  The  purpose  and  effect  of  this  statute^^  is  to  make 
husbands  and  wives  competent  witnesses  in  every  partic- 
ular, except  to  disclose  confidential  communications  between 
themselves.  That,  and  that  alone,  is  not  permitted.  The 
only  question  to  be  determined  in  any  case  is,  whether  the 
evidence  proposed  was  a  confidential  communication  be- 
tween a  husband  and  wife.  That  must  be  determined  either 
by  the  subject  matter  of  the  communication,  or  the  circum- 
stances under  which  it  is  made,  or  both.  Whatever  difficul- 
ties may  exist  in  laying  down  a  general  rule  by  which  to 
decide  when  such  communications  should  be  treated  as  con- 
fidential, we  are  of  opinion  that  letters  from  a  husband  to 
his  wife  of  the  character  of  those  now  in  question  should 

20  Parkhurst  v.  Berdell,  110  N.  Y.  22  Mitchell    v.     Mitchell,     80     Tex. 

386,   6  Am.   St.  Eep.   384,   18  N.   E.       101,  15  S.  W.  705. 

123.     See  Eice  v.  Waddill,  168   Mo.  ,,  „mv,    ,.    v,     j          '^      ^ 

„,„-_■,,.  ^^     The  husband  or  wife  of  a  party 

99,   67   S.   W.   605.     In  dworce   case  ,.„■,.„                ,.               'i.     •     • 

'                                             .  to  a  suit  or  proceeding,  or  who  is  in- 

husband's  statement  as  to  his  own  m-  4.„„„„i„j  ■     ii,„  .„„      ^    v    j.  .   ,     ,    ,, 

„     ,.               .      ,     _  .           _  .  terested  in  the  issue  to  be  tried,  shall 

fidelity    admitted:   Seitz  v.  Seitz,  170  j.  v,     •              j.     j.  i    i.    i-j.     j., 

_        ^                                               '  not  be  incompetent  to  testify  therein, 

Pa.   71,  32   Atl.   578;    agreements   as  ,          ^           ca     ^-  \                 ■ 

'                                        .  except  as  to   confidential  eommunica- 

to  property.    Beitman  v.  Hopkins,  109  ^.^^^     ^^^^^^^     ^^^^     ^^^^^^^     ^^ 

ma    177    9  N.  E.  720.  wife" :  Tex.  Eev.  Stats.,  art.  2247. 

21  Dexter      v.      Booth,      2      Allen 
(Mass),  559. 
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be  so  treated.  We  do  not  think  that  the  death  of  one  of 
the  parties  destroys  the  privilege,  nor  that  there, exists  any 
difference  between  the  verbal  and  written  communications. 
The  wife  should  no  more  be  permitted  to  disclose  a  con- 
fidential communication  written  to  her  by  her  husband  by 
introducing  his  letters  in  evidence,  than  she  should  be  to 
testify  to  confidential  statements  made  to  her  in  conversa- 
tion with  him.  We  think  that  the  letters  should  have  been 
excluded."^*  We  have  so  far  dealt  with  letters  in  the  pos- 
session or  control  of  either  spouse.  As  to  those  marital 
letters  which  come  into  and  are  produced  from  the  posses- 
sion of  third  persons  there  is  a  conflict  which  has  been 
effectively  dealt  with  by  Chief  Justice  Taylor  of  Florida, 
in  the  valuable  opinion  already  referred  to.^^  There  is  a 
considerable  array  of  authorities  to  the  effect  that  when 
confidential  communications  between  husband  and  wife,  or 
between  attorney  and  client,  get  out  of  the  possession  and 
control  of  the  parties  to  the  confidence  and  that  of  their 
agents  and  attorneys,  and  find  their  way  into  the  posses- 
sion and  control  of  third  persons,  regardless  of  the  manner 
in  which  the  possession  thereof  may  be  obtained  by  such 
third  persons,  that  then  such  communications  lose  the  pro- 
tected privilege  of  the  law  and  become  competent  and  ad- 
missible evidence.^^  The  correctness  of  this  rule  has  been 
successfully  challenged,  and  the  true  rule  appears  to  be 
laid  down  by  Chief  Justice  Taylor,  that  the  policy  of  the 
law,  that  forms  the  foundation  of  the  general  rule,  is  far 

24  Letters   from  a  husband   to   Ws  husband  to  the  wife:   Selden  v.  State, 

wife,   w.hjeh   the  latter  places  in   the  74  Wis.  271,  17  Am.  St.  Bep.  144,  42 

hands  of  her  attorney,  are  privileged,  N.  W.  218. 

communications,    which    the    attorney  25  Mercer   v.   State,   40   Fla.    1,    74 

has  no  right  to  produce  in  court  as  Am.  St.  Bep.  124,  24  South.  154. 

evidence  against  the  husband  to  show  26  See  1  Greenleaf  on  Evidence,   § 

that  he  committed  perjury  in  swear-  254a,  and  the  cases  there  cited;   also 

ing  that  he   did  not  know  hei'  place  the  cases  cited  in  the  notes  to  Gom- 

of    residence.     Every    part    of    such  monwealth  v.  Sapp,  29  Am.  St.  Rep. 

letters,    ihchuling    the    envelopes    and  415   et  seq.     See,   also,   the  late   case 

addresses,    must    be    treated    as    con-  of  State  v.  Wallace  (N.  C.)j  78  S.  E. 

fidential     communications     from     the  1, 
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more  strongly  upheld  and  subserved  by  those  authorities 
that  recognize  and  declare  certain  classes  of  communica- 
tions to  be  privileged  from  the  inherent  character  of  the 
communication  itself,  and  that  ia  such  cases  the  privilege 
attaches  to  the  commimication  itself  and  protects  it  from 
exposure  in  evidence  wheresoever  or  in  whosesoever  hands 
it  may  be.  The  learned  chief  justice  cited  the  opinion  of 
Mr.  Justice  Shiras  of  the  United  States  supreme  court,''^ 
dealing  with  the  principle  as  applied  to  confidential  com- 
munications between  attorney  and  client,  in  the  course  of 
which  he  said:  "The  argument,  founded  upon  the  assump- 
tion that  the  admissibility  of  confidential  communications 
between  client  and  counsel  is  dependent  solely  upon  consid- 
erations of  the  duty  of  counsel  not  to  make  known  that 
which  was  communicated  to  him  professionally,  is,  in  our 
judgment,  faulty,  in  that  it  ignores  the  main  purpose  of 
the  rule,  which  is  that  the  client  shall  be  at  liberty  to  freely 
communicate  to  his  attorney  knowledge  of  all  matters  con- 
nected with  the  business  in  hand  upon  the  assurance  that 
confidential  communications  thus  m,ade  are  privileged  and 
cannot  be  used  in  evidence  against  him,  unless  he  deprives 
them  of  their  privileged  character."  The  same  reasoning 
applies  with  equal,  if  not  greater,  force  to  the  communica- 
tions between  husband  and  wife,  upon  the  inviolacy  of  which 
depends  that  perfect  confidence  between  the  twain  so  neces- 
sary to  maintain  the  sacred  institution  of  marriage  up  to 
that  standard  demanded  by  every  well  ordered  and  civilized 
society.^*     The  privilege  is  the  privilege  of  the  person  mak- 

27  District  Judge  SWras,  in  Lig-  Eegina  v.  Pameter,  12  Cox  C.  C.  177; 
gett  V.  Glenn,  51  Fed.  381,  2  C.  C.  A.  Dreier  v.  Continental  Life  Ins.  Co., 
286.  24   Fed.    670;    Maimer   v.    Linek,    70 

28  Mercer  v.  State,  supra.  And  Mo.  App.  380;  Mitchell  v.  Mitchell, 
the  same  reasoning  and  rule  was  ap-  80  Tex.  101,  15  S.  W.  705;  Bowman 
plied  in  the  exclusion  of  a  letter  v.  Patrick,'  32  Fed.  368.  In  the  last- 
from  husband  to  wife  in  the  case  of  named  case  (Bowinan  v.  Patrick)  it 
Wilkerson  v.  State,  91  Ga.  729,  44  was  held  that  where  the  wife's  ad- 
Am.  St.  Eep.  63,  17  S.  E.  990;  Scott  ministrator  found  among  her  papers 
V.  Commonwealth,  94  Ky.  511.  42  letters  from  her  husband,  such  ad- 
Am.    St.    Eep.    371,    23    S.-  W.    219;  ministrator,  by  delivering  the  letters 
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ing  the  communicatioii,^®  and  consequently  the  privilege 
cannot  be  impaired  when  the  communication  falls  into  the 
hands  of  third  parties.  There  remains  for  consideration 
only  the  case  of  letters  Fetween  husband  and  wife  inter- 
cepted between  writing  and  delivery.  The  conflict  exists 
also  as  to  these,  and  in  Arkansas  there  has  been  a  clear 


to  an  opposing  litigant,  in  a  spint 
hostile  to  the  husband,  could  not  ren- 
der them  admissible  against  him,  and 
that  they  were  privileged  communica- 
tions, although  in  the  hands  of  a 
third  person.  The  court,  in  deliver- 
ing the  opinion  in  that  case,  8aid: 
"I  confess  I  was  very  much  aston- 
ished to  find  that  there  are  some 
authorities  that  hold  that  while  the 
wife  cannot  be  permitted  to  tell,  and 
not  only  that,  but  will  be  forbidden 
to  tell,  what  her  husband  says  to  her 
in  any  matter  of  marital  or  private 
relations,  or  while  the  private  relation 
exists,  she  will  be  forbidden  to  tell 
anything  on  the  stand  to  the  injury 
of  her  husband,  I  say,  I  am  sur- 
prised to  find,  while  that  general 
principle  prevails,  that  there  are 
some  authorities  holding  that  where 
this  evidence  can  be  got  at,  either  by 
obtaining  possession  of  a  letter,  or 
some  method  of  overhearing  com- 
munications by  some  third  party  be- 
tween the  husband  and  wife,  that  this 
evidence  can  be  used.  We  have  ex- 
amined these  authorities,  and  we  are 
satisfied  that  as  exceptions  they  do 
not  include  the  present  case.  What- 
ever exceptions  there  may  be  to  the 
general  rule  protecting  communica- 
tions between  husband  and  wife  which 
may  exist,  and  in  regard  to  which  1 
do  not  intend  to  say  anything  fur- 
ther, I  am  quite  clear  that  the  wife 
has  no  right  to  publish  these  commu- 
nications; that'  she  could  not  be  per- 
mitted to  produce  the  letter  if  she 
were  a  witness  on  the  stand;  that  she 


could  be  enjoined  from  producing 
the  letter  if  she  were  supposed  to  be 
hostile  to  her  husband;  and  that  the 
executor,  ■  in  a  voluntary  and  hostile 
spirit  to  the  husband,  who  has  letters, 
has  no  more  right  to  produce  them 
and  deliver  them  over,  to  the  hus- 
band's prejudice,  than  the  wife  has." 
See,  also.  Stein  v.  Bowman,  13  Pet. 
(IT.  S.)  220,  10  L.  Ed.  135;  Lucas 
V.  Brooks,  18  Wall.  (TJ.  S.)  436,  21 
L.  Ed.  779;  People  v.  Mullings,  83 
Cal.  138,  17  Am.  St.  Rep.  223,  23 
Pac.  229.  For  an  interesting  case 
of  written  instrument  in  the  hand- 
writing of  the  wife,  found  among 
the  papers  of  her  deceased  husband, 
addressed  "To  whom  it  may  concern," 
speaking  of  her  husband  in  the  third 
person,  and  explaining  the  cause  of 
their  separation,  see  Hoyt  v.  Davis, 
21  Mo.  App.  235,  where  Mr.  Justice 
Thompson  held  it  was  not  a  privi- 
leged communication.  Among  the 
cases  holding  that  such  letters,  in  the 
hands  of  a  third  person,  no  matter 
how  he  obtained  them,  are  not  priv- 
ileged and  are  admissible  in  evidence, 
are  State  v.  Hoyt,  47  Conn.  518,  36 
Am.  Rep.  89;  State  v.  Buffington,  20 
Kan.  599,  27  Am.  Rep.  193;  Lloyd  v. 
Pennie,  50  Fed.  4  (in  which  Morrow, 
D.  J.,  distinguishes  Bowman  v.  Pat- 
rick, supra).  Letters  written  to  the 
children  of  the  husband  and  wife 
are  not  privileged:  State  v.  St.  John, 
94  Mo.  App.  229,  68  S.  W.  374. 

29  Mr.  Justice  Cliamplin,  in  May- 
nard  v.  Vinton,  59  Mich.  152,  60  Am. 
Eep.  276,  26  N.  W.  407. 
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expression  of  dissent  from  the  admission  of  snch  letters.^" 
In  the  case  cited,  Hill,  C.  J.,  in  permitting  the  introduction 
of  an  intercepted  letter,  said  that  the  privilege  of  the 
marital  relation  could  be  used  as  a  shield  only  so  long  as 
the  letters  are  in  the  possession  Or  control  of  either  spouse. 
"This  is  the  extreme  limit  that  public  policy  and  the  weight 
of  authority  extend  the  privilege.  The  letter  in  question 
was  not  taken  from  the  custody  of  the  wife,  neither  her 
person  nor  privilege  was  violated  by  its  production,  and  it 
was  admissible  evidence."  In  the  dissenting  opinion  of 
McCullock,  J.,  in  which  Mr.  Justice  Battle  concurred,  he 
says :  ' '  There  is  a  sharp  conflict  in  the  authorities,  and  it 
is  difficult  to  determine  where  the  weight  lies  either  in 
numbers  or  learning.  Treating  them  as  of  equal  weight, 
I  am  persuaded  that  those  holding  to  the  view  that  such 
a  letter  is  not  admissible  are  in  accord  with  reason  and  a 
natural  sense  of  justice.  This  court  has  before  held^^  that 
a  letter  written  by  a  husband  while  in  jail  to  his  wife  and 
taken  from  her  person  could  not  be  used  as  evidence  against 
him.  The  facts  of  that  case  were  different  from  the  facts 
here  only  in  that  the  letter  in  this  case  was  intercepted 
before  it  reached  the  wife,  and  in  the  Ward  case  the  letter 
was  taken  from  the  wife  after  it  had  reached  her.  I  can- 
not see,  however,  that  this  difference  alters  the  application 
of  the  principle  or  changes  the  rule.  The  fact  that  tlie 
letter  was  forcibly  taken  from  the  wife,  on  the  one  hand, 
and  that  it  was  intercepted  before  it  had  reached  the  wife 
on  the  other  hand,  should  not  be  a  controlling  distinction. 
In  either  case  it  is  a  communication  made  by  the  husband 
to  the  wife  and  intended  for  her  only,  and  by  the  policy 
of  the  law  is  privileged."  We  think,  with  all  deference, 
that  the  law  as  laid  down  in  the  dissenting  opinion  is  the 
better  law.  It  is  the  policy  of  the  law  to  encourage,  rather 
than  to  limit,  free  communication  and  sacred  confidences 

30  HammOHs  t.  State,  73  Ark.  495,  31  Ward  v.  State,  70  Ark.  204,  66 

108  Am.  St.  Eep.  66,  3  Ann.  Gas.  912,       S.  W.  926. 
and  note,  68  L.  E.  A.  234,  84  S.  W. 
718. 
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between  husband  and  wife,  and  the  exigencies  of  no  case 
can  demand  a  violation  of  the  privilege  with  which  the  law 
clothes  such  communications.^^ 


§  736  (755).  Duration  of  the  disability .^Since  the  gen- 
eral rule  under  discussion  depends,  not  only  upon  the  in- 
terest of  the  parties,  but  on  grounds  of  public  policy,  the 
disability  to  testify  does  not  cease  with  the  termination  of 
the  marriage  relation.  In  the  absence  of  statutory  regu- 
lation, it  is  well  settled  that,  after  the  dissolution  of  the 
marriage  by  death  or  divorce,  neither  the  husband  nor  wife 
can  testify  as  to  any  communications  held  between  them  by 
reason  of  the  confidence  of  the  marriage  relation.^*  It  is 
the  policy  of  the  law  that  neither  husband  nor  wife  need 


32  The  case  of  People  v.  Swaile,  12 
Cal.  App.  192,  107  Pac.  134,  some- 
times cited  as  supporting  the  admis-  , 
sibility  of  such  letters,  is  really  not 
in  point.  In  that  case  the  document 
was  clearly  not  a  communication  to 
the  wife  at  all,  but  a  confession  to 
be  shown  to  her  and  then  retained  by 
the  ofSeer  to  whom  the  husband  in 
jail  had  delivered  it.  Ill  People  v. 
Dunningan,  163  Mich:  349,  128  N.  W. 
180,  the  court  held  in  accord  with  the 
Arkansas  decision  and  their  own  pre- 
vious ruling  in  O'Toole  v.  Ohio  German 
Fire  Ins.  Co.,  1.59  Mich.  187,  24  h.  B. 
A.,  N.  S.,  802,  123  N.  W.  795,  that 
where  the  "communication  has,  with- 
out collusion  or  voluntary  disclosure, 
escaped  the  custody  and  control  of 
the  parties  communicating  or  the 
custody  and  control  of  their  agents  or 
representatives,  it  is  not  privileged." 
How  the  court  could  reconcile  their 
decision  in  the  later  case  with  that 
utterance  it  is  difficult  to  appreciate. 
In  the  later  case  the  letter  was  ob- 
tained from  the  prisoner  by  a  course 
which  the  court  branded  as  "dis- 
tinctly    reprehensible."     A     pseudo- 


friend  undertook  to  deliver  it  to  the 
prisoner's  wife  and  delivered  it  instead 
to  the  sheriff.  An  agency  was  estab- 
lished in  the  terms  of  the  earlier  de- 
cision. In  Oklahoma,  Connella  v. 
Territory,  16  Okl.  365,  86  Pac.  72,  in 
Washington,  State  v.  Nelson,  39 
Wash.  2-'l,  81  Pac.  721,  and  in  South 
Dakota,  State  v.  Sysinger,  25  S.  D. 
110,  Ann.  Cas.  1912B,  997,  125  N.  W. 
879,  follow  State  v.  Bufiington,  supra. 
A  useful  note  is  appended  to  State  v. 
Sysinger,  Ann  Cas.  1912B,  1001. 

33  Death:  Geer  v.  Goudy,  174  III. 
514,  51  N.  E.  623;  Buckingham  v. 
Roar,  45  Neb.  244,  63  N.  W.  398; 
New  York  Life  Ins.  Co.  v.  Johnson, 
24  Ky.  Law.  Rep.  1867,  72  S.  W.  762; 
Buekel  v.  Smith,  26  Ky.  Law  Rep. 
494,  82  S.  W.  235;  Lyons  v.  Lyons, 
101  Mo.  App.  494,  74  S.  W.  467; 
divorce:  Grifleeth  v.  GrifCeth,  162  111. 
368,  44  N.  E.  820;  State  v.  Kodat, 
158  Mo.  125,  81  Am.  St.  Eep.  292, 
51  L.  E.  A.  509,  59  S.  W.  73;  Robin- 
son V.  Robinson,  22  R.  I.  121,  S4  Am. 
St.  Rep.  832.  46  Atl.  455;  Brock  v. 
Brook,  116  Pa.  109,  9  Atl.  486. 
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have  any  reason  to  fear  that  the  confidence  which  belongs 
to  the  most  sacred  relation  of  life  shall  ever  be  betrayed 
in  courts  of  justice.^*    In  Vermont,  under  the  common  law, 


34  Diekerman  v.  Graves,  6  Gush. 
(Mass.)  308,  53  Am.  Dec.  4]'; 
Babeoek  v.  Booth,  2  Hill  (N.  Y.), 
181,  38  Am.  Dee.  578.  After 
the  dissolution  of  the  marriage, 
one  of  the  parties  thereto  has'  been 
held  incompetent  to  testify  to  com- 
munications relative  to  a  post-nuptial 
settlement:  Williams  &  Mary  College 
V.  Powell,  12  Gratt.  (Va)  372;  or  as 
to  the  purchase  of  goods:  Dexter  v. 
Booth,  2  Allen  (Mass.),  559;  or  as  to 
an  alleged  confession  of  false  swear- 
ing in  a  former  case:  Stein  v.  Bow- 
man, 13  Pet.  209,  10  L.  Ed.  129;  or 
as  to  cqnveyanees :  Babcock  v.  Booth, 
2  Hill  (N.  Y.),  181,  38  Am.  Dec. 
578;  Blanchard  v.  Moors,  85  Mich. 
380;  48  N.  W.  542;  or  as  to  oonversa^ 
tions  or  confidential  acts:  Brock  v. 
Brock,  116  Pa.  109,  9  Atl.  486;  Perry 
V.  Randall,  83  Ind.  143.  Letters  be- 
tween husband  and  wife  are  governed 
by  the  same  rule,  and  are  treated  as 
confidential  communications :  Seidell 
V.  State,  74  Wis.  271,  17  Am.  St.  Rep. 
144,  42  N.  W.  218;  Scott  v.  Common- 
wealth, 94  Ky.  511,  42  Am.  St.  Rep. 
371,  23  S.  W.  219;  Bowman  v.  Pat- 
rick, 32  Fed.  368;  Mitchell  v.  Mit- 
chell, 80  Tex.  101,  15  S.  W.  705; 
State  V.  Ulrich,  110  Mo.  350,  19  S.  W. 
656.  Other  cases  illustrating  subject, 
excluded:  Ward  v.  State,  70  Ark. 
204,  66  S.  W.  926;  Mereer  v.  State, 
40  Fla.  216,  74  Am.  St.  Bep.  135,  24 
South.  154;  Wilkerson  v.  State,  91  Ga. 
729,  44  Am.  St.  Rep.  63,  17  S.  E.  990 ; 
Scott  V.  Commonwealth,  94  Ky.  oil, 
42  Am.  St.  Bep.  371,  23  S.  W.  219; 
admitted:  People  v.  Truck,  170  N.  Y. 
203,  63  N.  E.  281.  But  the  privilege 
has  been  held  to  be  waived  when  the 
letters   are   given   to   a   third  party: 


People  V.  Hayes,  140  N.  Y.  484,  37 
Am.  St.  Bep.  572,  23  L.  R.  A.  830, 
35  N.  E.  951;  and  when  they  come  to 
the  hands  of  a  third  party,  the  court 
does  not  inquire  by  what  right  such 
party  is  possessed  of  them:  State  v. 
Mathers,  64  Vt.  101,  33  Am.  St.  Rep. 
921,  15  L.  B.  A.  268,  23  Atl.  590. 
This  rule  applies  only  to  the  legal 
wife :  Commonwealth  v.  Caponi,  155 
Mass.  534,  30  N.  E.  82  (this  ease 
hqlds  that,,  under  the  , Massachusetts 
statutes,  letters  are  not  included 
under  private  communications).  See 
last  section.  The  following  further 
illustrations  have  been  extracted  from 
the  notes  to  Commonwealth  v.  Sapp, 
29  Am.  St.  Bep.  411.  In  an  action 
by  a  wife  on  a  policy  on  the  life  of 
her  deceased  husband,  she  cannot  tes- 
tify to  the  acts  or  declarations  of  the 
husband  in  making  the  application : 
Herndon  v.  Triple  Alliance,  45  Mo. 
App.  426;  and  in  a  proceeding  for 
the  distribution  of  the  estate  of  a 
deceased  husband,  his  widow  is  not  a 
competent  witness  to  testify  as  to  con- 
fidential conversations  with  her  hus- 
band during  his  lifetime,  and  the  exist- 
ence of  the  marriage:  Spradling  v. 
Conway,  51  Mo.  51.  In  a  suit  brought 
by  a  personal  representative  of  an  in- 
testate to  recover  a  debt  created  in  the 
lifetime  of  the  latter,  the  widow  is  not 
a  competent  witness  to  testify  to  any 
statement  of  her  husband,  or  to  any 
fact  which  came  to  her  knowledge  by 
means  of  the  marital  relation ;  Patton 
V.  Wilson,  2  Lea  (Tenn.),  101.  A 
husband  who  contests  the  probate  of 
the  will  of  his  wife  cannot  testify 
to  conversations  had  with  his  wife, 
during  marriage,  of  a  confidential 
character.    Public  policy,  as  well  as 
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a  divorced  wife  may  testify  as  to  matters  which  did  not 
come  to  her  as  confidential.  "This  right,"  said  the  court, 
"after  the  disqualification  of  interest  was  removed,  is  gov- 
erned by  public  policy,  as  held  by  the  common  law.  That 
policy  applied  alike  to  a  widow  and  divorced  wife.  The 
cases,  so  far  as  I  have  been  able  to  examine  them, 
make  no  distinction  between  the  competency  of  the  widow 
and  of  the  divorced  wife  to  testify  to  transactions  accru- 
ing during  the  married  life.  No  substantial  reason  has 
been  suggested  or  occurs  for  making  any  such  distinc- 
tion. The  relation  of  husbaud,  and  wife  is  at  an  end  in 
both  cases.  Public  policy  has  to  do  in  withholding  only 
such  matters  as  would  be  likely  to  invade  and  disturb  the 
confidence  and  domestic  harmony  of  the  marital  rela- 
tion."*^ It  is  said  by  Eedfield,  C.  J.:  "It  has  long  been 
settled  that  the  widow  may  testify  to  matters  of  her  own 


the  law,  places  the  seal  of  secrecy 
upon  communications  between  hus- 
band and  wife  during  marriage,  and 
the  death  of  one  cannot  remove  it: 
Maynard  v.  Vinton,  59  Mich.  139,  60 
Am.  Kep.  276,  26  N.  W.  401.  On 
the  trial  of  an  action  for  the  seduc- 
tion of  a  wife,  she,  though  divorced, 
will  not  be  permitted  to  testify  for 
the  defense  to  facts  which  came  to 
her  knowledge  during  the  existence  of 
the  marital  relation:  Grose  v.  Eut- 
ledge,  81  HI.  266.  On  the  trial  of 
an  indictment  for  adultery,  one  who 
has  been  the  husband  of  the  feme 
defendant  but  has  been  divorced 
from  her,  is  incompetent  to  testify 
against  her  as  to  the  adulterous 
intercourse,  or  any  other  fact  which 
occurred  while  the  marriage  sub- 
sisted: State  V.  Jolly,  3  Dev.  &  B.  (N. 
e.)  110,  32  Am.  Dee.  656.  A  di- 
vorced wife  is  incompetent  to  testify 
against  her  husband  as  to  any  con- 
versations of  a  confidential  nature 
occurring  between  them  during  the 
existence    of    the    marriage    relation: 


Brock  V.  Brock,  116  Pa.  109,  9  Atl. 
486.  Consequently,  after  divorce,- she 
cannot  testify  to  a  contract  made 
with  her  husband  during  coverture: 
Cook  V.  Grange,  18  Ohio,  526.  A  di- 
vorced wife,  in  an  action  against  her 
former  husband  and  his  vendee  to 
set  aside  a  deed  to  the  homestead  for 
the  reason  that  her  signature  to  the 
deed  was  obtained  by  duress,  cannot 
be  allowed  to  testify  to  threats  made 
to  her  by  her  husband  during  the 
existence  of  the  marriage  relation: 
Anderson  v.  Anderson,  9  Kan.  112. 
After  the  dissolution  of  the  marriage 
by  divorce,  the  wife  is  not  a  compe- 
tent witness  to  testify  in  regard  to 
any  confidential  communication  made 
to  her  during  the  marriage  by  her 
former  husband.  The  acts  of  such 
husband  In  her  presence,  in  response 
to  questions  or  suggestions,  are  con- 
fidential communications  to  her:  Perry 
v.  Randall,  83  Ind.  143. 

:iB  French  v.  Ware,  65  Vt.  338,  26 
Atl.  1096. 
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knowledge,  and,  indeed,  to  all  matters  affecting  her  hus- 
band's interest,  unless  it  involve  the  disclosure  of  matters 
of  confidence  between  the  husband  and  wife,  or  to  transac- 
tions affecting  the  character  of  the  husband."*®  ,  In  none 
of  the  cases,  said  Chief  Justice  Ross  of  Vermont,  has  there 
been  any  attempt  to  define  "matters  of  confidence."  It 
may  be  difficult  to  frame  a  definition  which  will  be  appli- 
cable to  all  the  varying  circumstances  of  the  married  life. 
Doubtless  some  latitude  must  be  given  to  the  trial  court 
in  determining  whether  the  offered  testimony,  under  the 
existing  circumstances  of  the  case,  involves  the  disclosure 
of  matters  of  confidence.  In  New  Hampshire,  it  is  said 
of  the  violation  of  marital  confidence,  "this  violation  must 
be  something  confided  by  one  to  the  other  simply  and 
specially  as  husband  and  wife,  and  not  what  would  be  com- 
municated to  any  other  person  under  the  same  circum- 
stances."^^ In  a  New  York  decision,^^  we  find  the  follow- 
ing definition:  "They  are  such  communications  as  are 
expressly  made  confidential,  or  such  as  are  of  a  confidential 
nature,  or  induced  by  the  marital  relation.  Ordinary  con- 
versations, relating  to  matters  of  business,  which  there  is 
no  reason  to  suppose  he  would  have  been  unwilling  to  hold 
in  the  presence  of  any  person,  are  not  confidential."  The 
communications  may  consist  of  acts  as  well  as  words.  Thus 
where  in  an  action  against  her  former  husband  by  one  who 
claimed  that  the  husband  had  found  and  kept  certain  money 
of  his  (the  plaintiff),  the  divorced  wife  of  the  defendant 
testified  that  at  the  time  of  the  finding  she  was  the  defend- 
ant's wife  and  saw  him  with  the  money,  addressed  words 
to  Mm  of  monition  to  return  it,  and  saw  him  count  it  and 
put  it  in  his  pocket,  the  court  said:  "It  will  be  observed 
that,  in  her  testimony,  the  witness  Henrietta  carefully 
avoided  the  statement  of  a  single  word  or  syllable  that  was 
spoken  to  her  by  the  appellant,  if  any  such  was  spoken  to 

36  Smith  V.  Potter,  27  Vt.  304,  65  38  ParkHurst  y.  Berdell,  110  N.  Y. 
Am.  Dee.  198.                                                386,  6  Am.  St.  Rep.  384,  18  N.  E.  123. 

37  Clements  T.  Marston,  52   N.  H. 
38. 
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her  by  him,  in  their  interview  in  relation  to  the  appellee's 
lost  money.  If  the  'confidential  communications'  men- 
tioned in  the  statute  must  be  such  only  as  are  expressed  in 
words,  either  spoken  or  written,  it  would  seem  to  be  clear 
that  the  testimony,  above  quoted,  of  Henrietta  Perry  was 
not  a  communication  to  her  from  her  husband,  the  appel- 
lant, and  was  not,  therefore,  within  the  prohibition  of  the 
statute.  For,  as  already  said,  not  a  word  spoken  by  the  ap- 
pellant to  the  witness,  if  any  were  spoken,  was  detailed  by 
her  in  her  testimony.  She  stated  what  she  said  to  or  asked 
of  the  appellant,  in  relation  to  the  appellee's  money;  and 
perhaps,  though  it  may  well   be  doubted,  that   far   forth 

her  testimony  was  competent We  are  of  the  opinion, 

however,  that  the  appellant's  acts  in  relation  to  the  ap- 
pellee's lost  money,  done  in  the  presence  of  the  witness 
Henrietta,  during  the  marriage  and  in  response  to  her  ques- 
tions or  suggestions,  were  '  confidential  communications '  to 
her  by  her  husband,  the  appellant,  within  the  meaning  of 
the  statute.  It  was  not  necessary  that  the  appellant's 
communication  to  his  wife,  the  witness,  in  relation  to  the 
money,  should  be  expressed  in  words.  Their  interview 
was  private  and  confidential;  and  the  actions  of  the  appel- 
lant, in  the  presence  of  his  wife,  in  relation  to  appellee's 
lost  money,  were  such  a  communication  by  him  to  her,  that 
she  was  not  a  competent  witness,  under  the  statute,  to  tes- 
tify in  regard  to  his  actions,  without  his  consent."**  But 
this  privilege  cannot  be  claimed  during  the  ■  continuance  of 
the  marital  relation  or  afterward,  as  a  cloak  to  cover  fraud 
and  shield  the  wrongdoer,  a  third  person,  who  is  benefited 
by  the  fraudulent  acts  in  question.  Where  a  husband  is 
made  the  conduit  and  mouthpiece  of  the  fraud  of  others, 
and,  in  furtherance  of  that  fraud,  prevails  upon  his  wife 
to  sign  a  note  and  encumber  her  property,  there  a  court 
of  equity,  in  the  absence  of  other  evidence,  in  order  to  un- 
earth that  fraud,  and  to  expose  it  in  all  of  its  details,  will,. 
ex  necessitate  rei,  and  upon  a  familiar  common-law  prin- 

89  Perry  v.  Eandall,  83  lud.  143. 
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eiple  respecting  evidence  of  fraud,  permit  both  husband 
and  wife  to  testify  as  to  the  conversations  had  between 
them  in  regard  to  the  transaction.*"  A  communication 
made  by  a  husband  to  his  wife  respecting  trust  property 
which  it  is  their  joint  duty  to  carefully  preserve  and  sur- 
render to  the  owner  when  lawfully  entitled  to  it  is  not  con- 
fidential, within  the  meaning  of  the  law  relieving  husband 
and  wife  from  any  obligation  to  disclose  any  confidential 
communication  made  by  one  to  the  other  during  marriage.*' 
Objection  to  admission  in  evidence  of  communications  bfe- 
tween  husband  and  ^ie,  on  the  ground  that  they  are  con- 
fidential or  privileged,  must  be  made  at  the  time  they  are 
offered,  or  the  objections  will  be  deemed  to  have  been 
waived.''-  After  its  admission,  it  will  not  be  stricken  out 
on  motion.*^  Bishop  thus  sums  up  the  general  rule  on  this 
subject:  "All  facts  which  came  to  the  knowledge  of  either 
party,  whereof  the  disclosure  would  violate  the  confidence 
of  the  matrimonial  relation,  especially  if  prejudicial  to  the 
other  party,  are  kept  perpetually  under  the  protection  of 
the  rule  of  public  policy  which,  to  promote  freedom  and 
harmony  in  matrimonial  intercourse,  forbids  their  disclos- 
ure in  evidence."**  The  privilege  is  the  privilege  of  the 
person  making  the  communication,  and  can  only  be  waived 

40  Henry  v.  Sneed,  99  Mo.  407,  17  missible  in  evidence:  Beitman  v.  Hop- 
Am.    St.    Rep.    580,    12    S.    W.    663,  kins,  109  Ind.  177,  9  N.  E.  720. 
followed  in  Moeckel  v.  Heim,  134  Mo.  *^  Wood  v.  Chetwood,  27  N.  J.  Eq. 
576,  36  S.  W.  226.     See,  also,  Wiley  311. 

V.  McBride,  74  Ark.  34,  85  S.  W.  84.  *=*  Morris  v.  Stewart,  105  N.  C.  455, 

Any  communications  between  husband  ^^  ^"-   »*•  ^^P-  9"'  "  «.  B.   912. 

,      ..        ,.,      .,                            J    •  *^  Parkhurst    v.    Berdell,     110    N. 

and  wife  while  thev  are  engaged  m  „   ooo   ^   «        o.    t,        „ 

,    ^.         /       ,       ,               ,  Y.  386,  6  Am.  St.  Eep.  384,,  18  N.  E. 

the  perpetration,  of  a   fraud  are  not  ,r,o                                 f          > 

privileged,  but  may  be  given  in  evi-  .,  t,-  .     -,,        t^.      „   „         .  ,,  „ 

^  ^  J.        .  ^.  .     /  "  Bish.  Mar.,  Div.  &  Sep.,  §  1663  ; 

denee.     Thus  m  an  action  against  a  Hitchcock  v.  Moore,  70  Mich.  112,  14 

husband    ajid    wife    to    set    aside    a  j^^_  g^.  Eep.  474,  and  note,  37  N.  W 

fraudulent      conveyance      from      the  914.    Morris   v.   Stewart's   Heirs,.  105 

former  to  the  latter,  the  negotiations  N.   C.  455,  18   Am.  St.  Rep.   917,   10 

between  them  prior  to  the  conveyance  S.  E.  12;  French  v.  Ware,  65  Vt..  338 

relative  to  the  consideration  are  ad-  26  Atl.  1096. 
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by  Mm  personally,  and  the  personal  representative  has  no 
right  to  waive  it,  even  in  the  interest  of  the  estate.*' 


§  737  (756).  Matters  which  may  be  disclosed  after  the 
marriage  relation  ceases. — ^After  the  close  of  the  marriage 
relation,  either  party  may  testify  to  matters  which  took 
plaqe  during  the  marriage,  unless  such  testimony  involves 
the  disclosure  of  matters  of  confidence.*"  Such  testimony 
may  be  given  relative  to  the  acts,  the  transactions,*''  or 
conversations  of  the  other  spouse  with  third  persons,*®  pro- 
vided such  knowledge  is  not  derived  by  means  of  confiden- 
tial communications  between  husband  and  vsdfe.  In  a  cele- 
brated case  it  was  held  that  a  divorced  wife  might  testify 
that  she  saw  no  indications  of  insanity  exhibited  by  her 
husband  during  their  association.**     The  law  will  not  per- 


46  Derham  v.  Derham,  125  Mich. 
109,  83  N.  W.  1005. 

46  Smith  «.  Potter,  27  Vt.  304,  65 
Am.  Dee.  198;  Haugh  v.  Blythe,  20 
Ind.    24;    Elswiek    v.    Commonwealth, 

13  Bush  (Ky.),  155;  Ryan  v.  Fol- 
lansbee,  47  N.  H.  100;  Cornell  v. 
Vanartsdalen,  4  Pa.  364;  Powell  v. 
Powell,  114  111.  329,  2  N.  E.  162; 
Spaulding  v.  Albin,  63  Vt.  148,  21 
Atl.  530;  French  v.  Ware,  65  Vt.  338, 
26  Atl.  1096;  Bigelow  v.  Sickles,  75 
Wis.  427,  44  N.  W.  761.  See  the  late 
case  of  Adkins  v.  Wright  (Okl.),  131 
Pac.   686. 

47  Smith  V.  Potter,  27  Vt.  304,  65 
Am.  Dec.  198;  McGuire  v.  Malonoy,  1 
B.  Mon.  (Ky.)  224;  Stober  v.  MeCar- 
ter,  4  Ohio  St.  513;  White  v.  Perry, 

14  W.  Va.  66;  Spivey  v.  Platon,  29 
Ark.  603;  Powell  v.  Powell,  114  111. 
329,  2  N.  E.  162;  Short  v.  Tinsley,  1 
Met.  (Ky.)  397,  71  Am.  Dec.  482; 
Stein  V.  Weidman,  20  Mo.  17;  Gas- 
kill  V.  King,  12  Ired.  (N.  C.)  2U; 
Bobb's  Appeal,  98  Pa.  501;  Litchfield 
V.  Merritt,  102  Mass.  520  (payment 
of  a  note)  ;  Eobinson  v.  Talraadge,  97 
Mass.  171   (where  a  wife  testified  as 


to  the  habit  of  her  husband  in  carry- 
ing notes). 

48  Pratt  V.  Delavan,  17  Iowa,  307; 
Stuhlmuller  v.  Ewing,  39  Miss.  447; 
Griflau  V.  Smith,  45  Ind.  366;  Floyd 
V.  Miller,  61  Ind.  224;  French  v. 
Ware,  65  Vt.  338,  26  Atl.  1096; 
French  v.  Follett,  65  Vt.  338,  26  Atl. 
1096. 

49  United  States  v.  Guiteau,  1 
Mackey  (D.  C),  498.  In  many  juris- 
dictions it  has  been  held  generally 
by  statute  that  one  claiming  to  have 
been  the  wife  of  a,  deceased  person, 
and  as  such  entitled  to  property 
owned  by  him,  is  incompetent  to  tes- 
tify to  facts  establishing  her  marriage 
with  him:  Crane  v.  Stafford,  217  111. 
28,  75  N..  E.  424 ;  Shorten  v.  Judd,  56 
Kan.  43,  54  Am.  St.  Eep.  587,  42  Pac. 
337 ;  Barttee  v.  Edmunds,  29  Ky.  Law 
Kep.  872,  96  S.  W.  535;  Bowman  v. 
Little,  101  Md.  273,  61  Atl.  223,  657, 
1084;  Bishop  v.  Brittain  Inv.  Co.,  229 
Mo.  699,  Ann.  Cas.  1912A,  868,  129 
S.  W.  668;  Sorensen  v.  Sorensen,  56 
Neb.  729,  77  N.  W.  68;  Hopkins  v. 
Bowers,  111  N.  C.  179.  16  S.  E.  1; 
Weidenhoft   v.  Primm,   16   Wyo.   340, 
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mit,  even  after  the  death  of  the  husband,  any  disclosure  by 
the  wife  which  seems  to  violate  the  confidence  reposed  in 
her  as  a  wife,  lest  such  permission  tead  to-  impair  the  har- 
mony of  the  marriage  state,  and  affect  injuriously  the  in- 
terests of  society  dependent  upon  it.  But  where  there  is 
not  even  a  seeming  confidence, — ^when  the  act  done  or  dec- 
laration made  by  the  husband,:  so  far  from  being  private 
or  confidential,  is  designedly  public  at  the  time,  and  from 
its  nature  must  have  been  intended  to  be  afterward  pub- 
lic,— there  is  no  interest  of  the  marriage  relation,  or  of 
society,  which,  in  the  absence  of  all  interest  of  the  husband 
or  wife,  requires  the  latter  to  be  precluded  from  testifying 
between  other  parties,  such  act  or  declaration  not  affecting 
the  character  or  person  of  her  husband.^"  "Upon  these 
authorities,  I  am  prepared  to  say  that  the  wife,  after  the 
death  of  her  husband,  is  competent  to,  prove  facts  coming 
to  her  knowledge  from  other  sources,  and  not  by  reason,  of 
her  situation  as  wife,  notwithstanding  they  relate  to  the; 
transactions  of  her  husband.     But  I  am  not  prepared. to- 

4  Pae.  453.  See,  also,  Eisenlord  v.  amount  and  situation  of  it  ascer- 
Clum,  126  N.  Y.  557,  12  L.  R.  A.  83,6,  ■  tained,  aiid,  the  only  ■  question  re- 
27  N.  E.  1024;  Edelstein  v.  Brown,  maining  was  between  her  and  the- 
100  Tex.  403,.  123  Am.  St.  Eep.  816,  heirs  at  law,  as  to  which  should  have 
100  S.  W.  129;  Nelson  v.  Carlson,  48  it So  here,  the  marriage  con- 
Wash.  651,  94  Pac.  477.  In  solne  tract  was  in  issue  but  only  collaterally 
states,  however,  it  is  held  that  in  such  so,  and  the  death  of  one  party  to  it 
eases  the  witness  ig,  not  inconipetent :.  would  not  exclude  the  testimony  of 
Nolen  V.  Doss,  133  Ala.  259,  31  South.  the  others,  within  the  meaning  of  the 
969;  Drinkhouse's  Estate,  151  Pa.  294,  statute."  See,  also,  note  on  "C'om- 
24  Atl.  1083.'  In  Stevens  v.  Joyal,'48  petenoy  of  Person  Claiming  Property 
Vt.  296,  the  court  said:  "She  claimed  of  Decedent  as  Widow  to  Testify  to 
to  be  the  widow,  and  to  be  entitled  to  Fact  of  Marriage,"  appended  to 
the  share  of  the  widow.  The  issue, on  Bishop  v.  Brittain  Inv.  Co.,  Ann.  Cas. 
trial  was  whether  or  not  she  was  the  1912Ar881. 

widow.     On   this  issue   there   was   no  60  White  v.  Perry,  14  W.  Va.  66; 

question  between  her  and  the  intestate.  Crook   v.    Henry,    25    Wis.    569;    Me- 

or   his   personal   representatives,    con-  Guire   v..  Malony,   1   B.   Mon.    (Ky.) 

cerning  his  estate.     He  was  dead,  and  224;  Stober  v.  Carter,  4  Ohio  8t.  513; 

could   not   be   a   party   or   interested,  Parkhurst.  v.  Berdell,  110  N.  Y.  386, 

and  all  claims  against  the  estate  had  6  Am.  St.,  Bep.  384,  13  N.  E.-123., 

been   adjusted   and   settled,   and   the  h,.,..  , 

Evidence  IV — 28  ,      • 
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say  that  she  is  permitted  to  disclose  every  comnmnication 
to  her,  or  in  her  presence,  made  by  her  husband,  which  does 
not  seem  to  violate  the  confidence  reposed  in  her  as  a  wife. 
I  am  not  prepared  to  lay  down  such  a  proposition,  because 
of  the  very  great  difficulty  in  determining  in  particular 
cases  whether  such  communications  seem  to  violate  the 
confidence  reposed  in  her  as  a  wife."^^  A  divorced  wife 
is  competent  to  testify  in  behalf  of  her  former  husband  as 
to  facts  which  came  to  her  knowledge  while  the  marriage 
relatioH  existed,  but  which  did  not  come  to  her  confiden- 
tially, nor  by  means  of  her  situation  as  wife.^^  On  the  trial 
of  an  action  for  the  seduction  of  a  wife,  she,  though  di- 
vorced, will  be  permitted  to  testify  to  facts  occurring  after 
the  divorce,  in  which  her  former  husband  did  not  partici- 
pate, and  which  affect  her  and  the  person  calling  her 
only.^^  In  a  criminal  case,  the  divorced  wife  of  the  defend- 
ant is  competent  to  testify  as  a  witness  against  him  as  to 
matters  which  occurred  after  the  divorce,  but  not  as  to 
matters  which  occurred  before.^*  When  a  woman  is  on 
trial  for  a  murder  committed  in  an  attack  by  herself  and 
others  upon  her  husband,  the  husband  and  wife  having 
been  living  apart  in  great  hostility  pending  divorce  pro- 
ceedings, the  husband  may  testify  to  the  facts  of  the  murder, 
as  they  did  not  come  to  his  knowledge  in  the  confidence  of 
the  marriage  relation."^  Nor  does  the  rule  apply  to  such 
facts  as  came  to  the  knowledge  of  the  witness  during  the 
marriage  by  means  equally  accessible  to  other  persons,  and 
not  disclosed  in  conversations  with  the  other  spouse,''*  or 
to  matters  that  came  to  the  knowledge  of  the  spouse  before 

61  White  T.  Perry,  supra.  effect  of  divorce  on  the  competency  of 

52  Blswiek    v.     Commonwealth,     13      husband  or  wife  as  witness. 

Bush  (Ky.),  155.  56  Bigelow  v.  Sickles,  75  Wis.  427, 

53  Grose   v.   Eutledge,    81    III.    266.       ^^  j^_  ^   .g^.  g^^^j^^  ;_  ^  ^^^ 
64  Long   V.    State,    86    Ala.    36,    5      j^^    ^^3^   ^3   j^_   ^    ^^^    ^^^   ^^  ^^^ 

South.  443.  intoxicatim  of  the  husband);   Macon 

66  People  v.  Marble,  38  Mich.  117.  ^    ^  ^    ^^    ^_  ^^^^^  ^23  ^^    ^.3^ 

See,   also,   several   other  useful   lUus-  g^  g    j,    ggg    .  ^ysical  condition  of 

trations    in    the    note    to    People    v.  i,„sv,aiid') 
Loper,  Ann.  Cas.  1912B,  1200,  on  tha 
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the  marriage  or  after  the  separation.^'^  In  some  cases,  it 
has  been  held  that  one  spouse  could  not  testify  to  transac- 
tions affecting  the  character  of  the  other.  ^^ 

§  738  (757).    Sajne — Actions  for  criminal  conversation. 

It  has  been  held  that,  in  an  action  for  criminal  conversation 
by  the  husband  after  divorce,  the  divorced  wife  may  testify 
for  her  husband  against  her  paramour.  The  proposition 
is  fully  established  by  the  authorities  that  even  after  the 
dissolution  of  the  marriage  contract,  the  husband  and  wife 
are  not,  in  general,  admissible  to  testify  against  each  other 
as  to  any  matters  which  occurred  during  the  existence  of 
that  relation.  This  is  a  wise  and  salutary  rule.  The  ob- 
ject of  the  law  is,  that  the  most  entire  confidence  may  exist 
between  those  sustaining  the  relation  of  husband  and  wife, 
and  that  there  may  be  no  apprehension  that  such  confidence 
can  ever,  at  any  time  or  in  any  event,  be  violated,  so  far 
at  least  as  regards  any  testimony  or  disclosure  in  a  court 
of  law.  But  the  case  where  a  plaintiff's  former  wife, 
having  been  divorced  since  the  alleged  criminal  intercourse 
with  the  defendant,  is  called  as  a  witness  for  the  plaintiff 
to  prove  his  charge,  "comes  neither  within  the  rule  nor 
the  principle  of  the  rule.  The  wife  was  not  called  here  to 
testify  against  the  husband,  but,  on  the  contrary,  she  was 
called  to  testify,  and  did  testify,  in  his  favor  and  on  his 
behalf.  She  herself  made  no  objection,  but  testified  freely 
and  voluntarily.  There  was  and  would  be  no  violation  of 
any  confidence  reposed  in  her  by  the  husband,  for  he  him- 
self called  her  to  testify,  and   she   testified  wholly  at  his 

B7  Stillwell  V.  Patton,  108  Mo.  352,  deeeased,  it  has  long  been  settled  that 

18  S.  W.  1075 ;  Long  v.  State,  86  Ala.  the  widow  may  testify  to  matters  of 

36,  5  South.  443;  State  v.  Nelson,  89  her  own  knowledge,  and  indeed  to  all 

Wash.  221,  81  Pac.  721.  matteis  in  regard  to  any  transaction 

58  Smith  V.  Potter,  27  Vt.  304,  65  affecting  her  husband's  interest,  unless 

Am.  Dec.   198;   McGuire  v.   Maloney,  it   involve   the   disclosure    of   matters 

1  B.  Mon.   (Ky.)  224;   Stein  v.  Bow-  of    confidence    between    the    husband 

man,  13  Pet.  209,  10  L.  Ed.  129.     In  and  wife,  or  to  transactions  affecting 

Smith  V.  Potter,  supra,  Eedfield,  C.  J.,  the  character  of  the  husband, 
said    that   where    the    husband    has 
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request  and  by  Ms  procurement.  There  is  nothing,  there- 
fore, in  the  rule  of  law  on  this  subject  which  would  war- 
rant the  exclusion  of  the  testimony  of  this  witness  in  the 
present  case."^*     Clearly,  the    wife    is    not  a  competent 


59  Dickerman  v.  Graves,  6  Cush. 
(Mass.)  308,  53  Am.  Dec.  41,  and 
note;  Chamberlin  v.  People,  23  N.  T. 
85,  80  Am.  Dee.  255;  Wottrieh  v. 
Freeman,  71  N.  Y.  601.  "In  the  case 
at  bar,  the  witness  was  not  called 
against  her  former  husband,  nor  was 
she  asked  to  betTay  any  trust  or  con- 
fidence which  he  had  reposed  in  her 
during  the  coverture.  The  fact  which 
she  was  offered  to  prove  did  not  even 
'come  to  her  knowleciige  in,  consequence 
of  the  marriage  relation.  And  al- 
though she  was  called  by  the  husband, 
yet  as  the  marriage  had  been  dis- 
solved, she  had  no  interest  to  speak 
in,  his  favor.  I  see  no  principle  on 
which  the  testimony  could  have  been 
rejected."  See,  also,  Toovey  v.  Bax- 
ter, 59  Mo..  App.  470,  In  Illinois,  a 
contrary  decision  appears  in  Eea  v. 
Tucker,  51  111.  110,  99  Am.  Dec.  '539,' 
but  in  Reeves  v.  Herr,  59  HI.  81, 
where  the  evidence  of  a  widow  was 
rejected  though  she  was  called  by  the 
executor  of  her  husband's  will,  both 
the  Massachusetts  and  New  York 
cases,  supra,  were  referred  to  by  the 
court  and  no  reference  was  made  to, 
the  Illinois  decision.  The  court  dis- 
tinguished between  Dickerman  v. 
Graves,  supra,  and  Beeves  v.  Herr, 
supra,  that  in  the  former  case  the 
husband  himself  called  his  divorced 
wife  as  a  witness  and  in  the  latter 
the  executor.  In  Grose  v.  Butledge, 
81  111.  266,  the.  divorced  wife  was 
called  agamst  the  former  husband:  to 
testify  to  facts  which  .came  to  her 
knowledge  during  the  existence;  of  the 
marital  relation,  and ,  her  testimony 
was  rejected.  In  :  Commonwealth  .;v. 
Sapp,  90  Ky.  580,  29  Am.  St.  Bep. 


405,  and  note,  14  S.  W.  834,  Holt, 
C.  J.,  referring  to  Ratcliff  v.  Wales, 
1  Hill  (N.  Y.),  63,  said  he  failed  to 
see  ,  any  reason  for  a  distinction 
whether  the  divorced  wife  were  called 
as  a  witness  for  or  against  the  hus- 
band. In  Michigan,  where  the  stat- 
ute provided  that  the  husband  or  wife 
should  not  either  during  the  marriage 
or  afterward,  without  the  consent  of 
both,  be  examined  as  to  any  com- 
munication made  by  one  to  the  other 
during  the  marriage,  and  that  in  any 
action  or  proceeding  instituted  by  the 
husband  or  wife  in  consequence  of 
adultery  neither  should  be  competent 
to  testify,  it  was  held  that  a  husband, 
though  divorced  from  his  Tvife,  is  not 
a  competent  witness  to  testify  to  her 
alleged  adultery  occurring  during  the 
marriage:  Henselman  v.  Dovel,  102 
Mich.  505,  47  Am.  St.  Rep.  557,  60 
N.  W.  978.  Section  1322  Of  the  Penal 
Code  of  California  provides  that 
neither  husband  nor  wife  is  a  com- 
petent witness  for  or  against  the  other 
in  certain  criminal  cases,  and  is  con- 
strued as  having  practically  an  iden- 
tical meaning  with  section  1881  of  the 
Code  of  Civil  Procedure.  So  con- 
strued, the  inhibition  of  testimony, 
after  marriage  is  dissolved,  extends 
only  to  communications  made  by  one 
to  the  other.  Consequently,  a  divorced 
wife  is  not  prohibited  by  either  of 
such,  sections  from  testifying,  as  SJi 
intimate  acquaintance,  in  a  criminal 
prosecution  against  her  former  hus- 
band, as  to  his  mental  condition: 
People  v.  Loper,  159  Cal.  6,  Ann.  Cas. 
1912B,;  1193,  112  Pac.  720,  to  which 
ia  appended  a  well-classified  no'e  on 
the  effect   of   divorce  on  the  oompe- 


437  COMPETENCY  OP  WITNESSES.  §  738  (757) 

witness  for  the  husband,  in  such  cases,  during  the  marriage 
relation.  In  some  jurisdictions  by  statute  she  may  be  a 
witness  for  the  defendant,  except  as  to  communications 
between  the  husband  and  wife.**  In  several  cases  in 
actions  for  criminal  conversation  the  husband,  being  plain- 
tiff, has  been  allowed  to  testify,  although  the  issue  related 
to  the  criminality  of  his  wife  as  well  as  that  of  defendant, 
and  this  is  the  rule  supported  by  the  weight  of  authority.*^ 
Nevertheless,  the  statute  of  the  jurisdiction  must  be  exam- 
ined in  every  case.  The  variations  are  often  apparently 
small,  but  with  far-reaching  effects.  In  Pennsylvania, 
where  the  common-law  rule  had  not  been  altered  by  stat- 
ute, it  was  held  error  to  permit  the  husband  to  testify  as 
to  his  wife's  adultery.®^  In  Kansas^  it  has  been  held  that 
in  an  action  by  a  husband  for  damages  for  alienating  the 
affections  of  his  wife  and  for  her  seduction,  he  is  a  compe- 
tent witness,  except  as  to  transactions  Or  communications 
had  by  him  with  her.  This  was  founded  on  the  code, 
which  was  construed  to  apply  only  to  prohibit  a  husband 
or  wife,  when  not  a  party  to  the  suit,  from  testifying  for 
or  against  the  other  one  who  is  a  party ;  not  to  prohibit  the 
one  who  is  a  party  from  testifying  for  or  against  thb  other 
one  who  is  not.*^  In  New  Jersey,  it  i^  expressly  enacted 
that  neither  husband  nor  wife  is  competent  Or  compellable 
to  give  evidence  for  or  against  the  other  in  any  action  for 
criminal  conversation,  except  to  prove  the  fact  of  mar- 

tency   of   husband   and  wife   as   wit-  Gledhill,  56  Hun,  220,  9  N.  Y.  Supp. 

nesses    in    civil     and     criminal   eases  266;  Lyon  v.  Prouty,  154  Mass.  488, 

either  for  or  against  each  other.  28  N.  E.  908;  Eoesner  v.  Darrah,  65 

60  Reynolds   v.    Schaffer,    91   Mich.  Kan.  599,  70  Pac.  597. 

494,  30  Am.  St.  Bep.  492,  52  N.  W.  62  Cornelius   v.    Hambay,    150    Pa. 

15;  Carpenter  v.  White,  46  Barb.  (N.  359,   24   Atl.   515.     In   this   case   tlie 

?.)    292;    Wis.   Eev.   Stats.,   §   4072;  parties   do   not   appear  to   have  been 

New  York,  Code  of  Civil  Proc,  §831;  divorced.     The   statutes   of   1899    (P. 

Smith    V.    Merrill,  -75    Wis.    461;    44  L.  41,  §  1),  and  of  1907  (P.  L,  184, 

N.  W.  759  (as  to  letters).  §  1),  have  given  the  wife  p^vilege  to 

61  Smith  V.  O'Brien;  53  Hun,  *633,  testify  against  the  husband  in  certain 
6  N.  Y.  Supp.  174;  Bunnell  v.  Great-  cases. 

head,  49  Barb.  {N.  Y.)  106;  Woods  v.  63  Eoesner  v.  Darrah>  supra. 
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riage.®^  In  New  York  it  has  been  held  that  under  the  code 
provision*^  that  a  husband  or  wife  is  not  competent  to 
testify  against  the  other  upon  the  trial  of  an  action,  or 
the  hearing  upon  the  merits  of  a  special  proceeding  founded 
upon  allegation  of  adultery,  except  to  prove  the  marriage, 
or  disprove  the  allegation  of  adultery,  a  plaintiff  husband 
in  an  action  for  criminal  conversation  is  not  prohibited 
from  giving  evidence  on  his  own  behalf.  Daniels,  J., 
said:  "The  plaintiff  was  not  offered  as  a  witness  to 
give  evidence  against  the  wife,  but  his  evidence  was  pro- 
posed to ,  be  given  against  the  defendant  in  the  action. 
It  is  true  that  it  may  have  the  effect  of  implicating 
her  in  the  misconduct,  but  as  the  action  was  not  against 
her,  but  against  another  person,  the  evidence  proposed  to 
be  elicited  would  be  against  him,  and  him  alone.  The  case, 
accordingly,  was  not  within  this  prohibition  of  section  831 
of  the  code."^®  In  the  District  of  Columbia,  it  is  held  that 
in  an  action  of  criminal  conversation  by  the  wife  she  is 
precluded  from  testifying  as  to  her  husband's  communica- 
tions to  her  regarding  the  defendant.*^ 

§  739  (757).  Waiver. — Since  the  common-law  rule  pro- 
hibiting the  testimony  of  husband  or  wife  for  or  against 
each  other  depended,  not  only  on  the  ground  of  interest, 
but  of  public  policy  as  well,  it  did  not  render  them  compe- 
tent witnesses,  if  a  release  was  executed  of  all  the  interest 
in  the  subject  matter  of  the  suit.  It  was  held  to  be  con- 
trary to  public  policy  to  permit  a  witness  to  establish  by 
his  own  testimony  a  claim  derived  from  himself.**  A  con- 
flict of  opinion  has  arisen  as  to  whether,  in  the  absence  of 

64  Hill  V.  Pomelear,  72  N.  J.  L.  38  N.  E.  710;  Higham  v.  Vanosdol, 
528,  63  Atl.  269.  101  Ind.  160.    But  these  cases  do  not 

65  Code  Civ.  Proc,  §  831.  exclude  the  right  of  the  plaintifE  to 

66  Woods   v.   Gledhill,   supra.  testify    as    to    the    affection    of    the 

67  Dodge  V.  Eush,  28  App.  Cas.  (D.  spouse  and  its  loss:  Sexton  v.  Sexton, 
C.)  149;  and  as  to  the  husband  using  129  Iowa,  487,  2  L.  R.  A.,  N.  S.,  708, 
such   communications    from   the   wife  105  N.  W.  314. 

when  he  is  plaintiff,  see   Sanborn  v.  68  Locke  v.   Noland,   11   Ala.   249; 

Gale,  162  Mass.  412,  26  L.  E.  A.  864,      Powell  v.  Powell,  7  Ala.  584.     It  wa» 
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statutes,  the  consent  of  the  husband  or  wife  that  the  other 
spouse  may  testify  as  an  adverse  witness  changes  the  gen- 
eral rule.  On  the  one  hand,  it  has  been  urged  that,  since 
the  disqualification  rests  on  grounds  of  public  policy,  such 
consent  does  not  remove  the  obligation.®^  Other  authori- 
ties, however,  hold  that  the  objection  may  be  waived  in 
this  manner.'^"  Thus,  when  a  husband  was  present  in  court 
and  was  examined  as  a  witness  on  behalf  of  the  plaintiff, 
his  wife,  and  made  no  objection  to  her  testifying,  his  con- 
sent was  presumed.'^^  In  various  states  statutes  provide 
that  in  civil  cases  neither  spou.se  can  be  a  witness  against 
the  other  without  the  consent  of  the  latter.  Of  course  in 
such  statutes  the  right  of  waiver  is  implied.''^  Where 
husband  and  wife  were  codefendants  and  the  husband  tes- 
tified without  the  consent  of  the  wife,  it  was  not  error  to 
admit  the  evidence  where  it  was  shown  both  were  repre- 
sented by  the  same  counsel,  who,  as  counsel  for  the  wife, 
called  the  husband,  no  objection  being  made  on  the  wife's 
behalf,  and  it  being  to  the  interest  of  both  that  the  husband 
should  testify.  There  was  an  implied,  if  not  an  actual, 
consent.'^'  And  the  consent  of  course  applies  to  both  the 
examination  in  chief  and  the  cross-examination.  "Where 
one  spouse,  with  the  consent  of  the  other,  takes  the  stand 

allowed,     however,     in     Meredith     v.      present,  and  no  consent  could  be  in- 

Hughes,   28   Ga.   571,   and  in  Weems      ferred. 

V.  Weems,  19  Md.  334.  T2  State  v.  McGrath,  35  Or.  109,  57 

69  Stein  V.  Bowman,  13  Pet.  209,  ^^°-  ^^^'  ^^^^  ^"^'^'^  <"'°^«'it  "«=<'^- 
10  li.  Ed.  129;  Sedgwick  v.  Watkins,       ^''y- 

1  Ves.  Jr.  49,  30  Eig.  Reprint,  224;  ''  ^^^''P^y  "•  <^a"«y'  ^3  Utah,  633, 

Davis  V.  Dinwoody,  4  Term  Rep.  678,  ^^  ^^"^  ^^°'  Columbia  etc.  R.  Co.  v. 

100  Eng.  Reprint,  1241;  Grabowski  v.  Hawthorn,  3  Wash.  Ter.  353,  19  Pac. 

State,  126  Wis.  447,  105  N.  W.  805.  ^^'  ^^^^^^  ^-  Gleissner,  58  Wis.  674, 

17  N.  W.  398;  Snell  v.  Bray,  56  Wis. 

70  Pedley  v.  Wellesley,  3  Car.  &  P.  156,  14  N.  W.  14.  See,  also,  Wolford 
558;  Parkhurst  v.  Berdell,  110  N.  Y.  ^_  Parnham,  44  Minn.  159,  46  N.  W. 
386,  6  Am.  St.  Rep.  384,  18  N.  E.  123  295,  where  it  was  held  that  the  refusal 
(waived  by  failure  to  object  to  wife's  of  the  wife  to  consent  that  the  ad- 
testimony).  verse   party   might   examine   her   hus- 

Tl  Benson  v.  Morgan,  50  Mich.  77,  band  did,  not  preclude  her  from 
14  N.  W.  705.  In  Hubbell  v.  Grant,  subsequently  calling  him  on  her  own 
39  Mich.  643,  both  parties  were  not      behalf. 
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and  testifies  in  the  case,  the  cross-examination  of  the  wit- 
ness is  not  confined  to  matters  inquired  of  in  his  or  her 
direct  examination.  By  consenting  that  his  or  her  spouse 
may  testify,  the  other  spouse  completely  waives  his  statu- 
tory privilege,  and  the  witness  may  be  cross-examined 
concerning  any  matters  pertinent  to  the  issue  on  trial, 
regardless  of  the  extent  of  the  direct  examination.''*  It 
has  frequentlv  been  held  that  in  cases  when  one  spouse 
may  call  the  other,  no  presumption  or  unfavorable  infer- 
ence is  raised  for  failure  to  do  so.'^^  In  applying  these 
decisions,  however,  the  statutes  of  the  jurisdiction  must 
be  always  looked  at.  In  an  old  Michigan  case,'^®  the  court 
said:  "Our  statute,  in  changing  the  common-law  rule  con- 
cerning the  testimonial  incapacities  of  husband  and  wife, 
has  not  made  them  competent  witnesses  for  or  against 
each  other  without  restriction,  but  has  prohibited  either 
from  testifying  without  the  consent  of  the  other,  and  from 
divulging  mutual  confidences  without  mutual  consent.     It  is 

74  Nat.    Ge'rmanrAmerieaii   Bank  v.  53   Cal.   425,  to  the  same  effect.     In 

Lawrence,   77   Minn.   282,   79   N.   W.  Texas  a  wife  may  be  cross-examined 

1016,  80  N,  W.  363.     The  rule  is  the  as  to  all  matters  testified  to  by  her 

same  in  criminal,  cases.     Mitchell,  J.,  on  her  direct  examination,  and  asked 

in    the    cage    cited,    added :     "There  questions  tending  to  show  the  accuracy 

would  seSm  to  be  no  justice  or  fair-  of  "heir  direct  testimony,  and  the  usual 

ness  in  permitting  one  spouse  to  avail  tests   of    cross-examination    might   be 

himself  or  herself  of  the  testimony  of  applied  as  to  all  matters'  germane  and 

the  other  spouse  as  to  matters  where  pertinent  to  her   direct   examination: 

it  wtiuld  be  favorable  to  him  or  her,  Swanney  v.  State   (Tex.  Or.),  14B  S. 

and  permitting  him  oi-  her   to  with-  W.  548;  Dobbs  v.  State,  54  Tex.  Cr. 

draw  consent  when  it  came  to  matters  550,  113  S.  W.  923.     See,  also.  People 

in  which  the  testimony  would  be  un-  v.    Gosch,    82    Mich.    22,    46    N.    W. 

favorable.     We    do    not    wish    to    be  101,  to  the  effect  that  the  fact  that 

understood  as  meaning  that  the  waiver  the  witness  was  the  wife  of  the  ac- 

or  consent  would  extend  to  communi-  cused  could  not,  upon  eross-examina- 

cations   made   by   one   spouse   to   the  tion,    shield    her    from    any    inquiry 

other  during  the  marriagS;  where  such  which  might  properly  be  made  of  any 

communication  was  not  a  subject  of  other  witness. 

inquiry    in    the    direct    examination.  76  Johnson  t.  State,  63  Miss.  313; 

Such    communications    stand    upon    a  State  v.  Hatcher,  29  Or.  309,  44  Pac. 

separate,  if  not  different,  footing,  and  584. 

this  question  is  not  involved  in  this  76  Knowles    T.    People,    15    Mich. 

c'alaS."     See,  alSo,  Steinburg  v.  Meany,  413. 
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very  manifest  that  the  rule  which  prevents  a  "wife  from 
being  compelled  to  testify  against  her  husband  is  based 
on  principles  which  are  deemed  important  to  preserve  the 
marriage  relation  as  one  of  fiill  confidence  and  affection, 
and  that  this  is  regarded  as  more  important  to  the  public 
welfare  than  that  the  exigencies  of  lawsuits  should  author- 
ize domestic  peace  to  be  disregarded,  for  the  sake  of  fer- 
reting out  some  fact  not  within  the  knowledge  Of  strangers. 
If  the  omission  to  call  a  wife  upon  the  stand  is  to  be 
treated  as  warranting  the  conclusion  that  her  testimony 
would  be  adverse,  then  the  privilege  is  entirely , destroyed, 
and  she  will  have  to  be  called  at  all  events.  The.  power  of 
declining  to  call  such  a  witness  is  not  reserved  to  protect 
from  awkward  disclosures,  but  out  of  respect  to  the  better 
feelings  of  humanity,  which  impel  all  right-minded  persons 
to  shrink  from  any  needless  exposure  to  the  ordeal  of  a 
public  examination,  of  persons  who  would  be  unnatural 
and  unworthy  if  they  did  not  feel  a  very  strong  bias  in 
favor  of  their  consorts.  The  law,  in  permitting  husbands 
and  wives  to  testify  on  behalf  of  each  other,  cannot  have 
contemplated  that  any  moral  coercion  should  enable 
others  to  force  them  into  the  witness-box."''^  When  the 
wife  cannot  be  called  as  a  witness,  a  fortiori,  no  presump- 
tion can  arise  against  the  party  not  calling  her.  The 
United  States  supreme  court  has  dealt  with  this  phase  of 
the  subject  in  a  case  where  comment  was  made  on  the  fact 
that  the  defendant  failed  to  produce  his  wife  ' '  for  identifi- 

77  Lord    Mansfield,    in    Blateh    v.  should  not  be   exposed   to   any   need- 

Areher,  1  Cowp.  63,  98  Eng.  Eeprint,  less  influences  which  might   interfere 

968,  admitting  the  general  rule  that  with   the   most   unreserved   confidence 

an  omission  to  produce  accessible  evi-  and     security.     See,     also.     State     v. 

dence  is   suspicious,   declared  that  it  Hatcher,   29    Or.    309,   44   Pad.    584; 

would  have  been  very  improper,  with-  French   t.    Deane,    19    Colo.    504,    24 

out  necessity,  to  call  a  son  in  a  case  L.  K.  A.  387,  36  Pac.  609;   State  v. 

where  his  father  was  interested,  and  Shouse,   188  Mo.  473,  87  S.  W.  480. 

held  that  the  principle  did  not  apply  In  the  last  named  case  it  was  pointed 

to  such  a  state  of  things.    Tet  a  son  out  that  the  statute  (Eev.  Stats;  1899, 

was  always  competent  for  any  party.  §§    2637,    2638)     expressly    prohibits 

But  the  relation  of  husband  and  wife  reference  to  the  calling  as  a  witness 

has   always   been  held   as   one  which  the  wife  of  the  accused. 
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cation"  and  held  the  permission  of  such  comment  over  the 
defendant's  objection  error.''*  In  Massachusetts,  a  party 
to  a  legal  proceeding,  either  civil  or  criminal,  may  testify 
or  may  call  any  person  of  sufficient  understanding  as  a 
witness,  except  that  neither  husband  nor  wife  shall  be  com- 
pelled to  testify  against  the  other  in  a  criminal  case,  nor  in 
any  case  shall  be  allowed  to  testify  as  to  private  conversa- 
tions with  each  other.^*  In  a  recent  case  in  that  state*"  it 
was  held  that  an  inference  may  be  drawn  against  a  defend- 
ant for  not  calling  his  wife  as  a  witness,  when  it  was  shown 
she  knew  material  facts  and  was  present  at  his  trial.  The 
court  said:  "It  is  well  to  note  the  difference  as  to  the 
various  kinds  of  testimony  with  which  the  statute  deals. 
As  to  private  conversations  with  each  other,  neither  hus- 
band nor  wife  is  allowed  to  testify,  no  matter  how  much 
the  testimony  is  desired  by  either  of  them  or  by  any  third 
party.  As  to  their  testimony  against  each  other  either 
may  testify,  but  shall  not  be  compelled  so  to  do  in  a  crim- 
inal proceeding  against  the  other.  The  privilege  is  that 
of  the  spouse  called  and  not  of  the  defendant.  In  the  case 
of  the  defendant  in  a  criminal  suit  the  question  whether 
he  will  testify  is  decided  by  him  alone.  In  only  this  last 
case  is  his  failure  to  produce  the  evidence  not  to  be  taken 
against  him.  In  all  other  proceedings  and  as  to  all  wit- 
nesses except  himself  in  a  criminal  proceeding  against 
him,  the  defendant  is  left  to  the  general  principles  of  law 
as  to  what  inference  may  be  drawn  against  him  for  his 
failure  to  produce  evidence  in  his  favor.  In  this  respect 
our  statute  differs  from  those  of  some  states  which  ex- 
pressly provide  tha,t  the  failure  of  one  spouse  to  produce 

78  Graves  v.  United  States,  150  U.  tion.     The  opinion  of  the  court  seems 

S.  118,  37  L.  Ed.  1021,  14  Sup.  Ct.  to   us  the  better  law. 
Rep.  40,  Mr.  Justice  Brewer  dissented  79  Commonwealth    v.    Barker,    185 

from  the  opinion  of  the  court  in  this  Mass.  324   70  N.  E   203 
ease  on  the  ground  that  the  comment  3,  commonwealth    v.    Spencer,    212 

was  not  upon  the  defendant  for  not  ^^^^    ^3      ^^    ^    ^  gg 

calling  ms  wire  as  a  witness,  but  for  „   _    „.„ 
his  not  producing  her  for  identifica- 
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§  740  (758) 


the  other  shall  not  in  a  criminal  case  be  taken  against  the 
defendant."** 


§  740  (758),  Exceptions— Agency.— We  have  already 
seen  that  the  general  common-law  rule  was  not  absolute  in 
all  cases ;  it  yielded  ,to  the  exigencies  of  particular  cases ; 
and  exceptions  were  recognized  when  the  purposes  of  jus- 
tice required  it.*^  We  will  now  consider  some  of  the  excep- 
tions or  qualifications  of  the  rule.  Among  the  well-recog- 
nized exceptions  to  the  general  rule  is  that,  when  a  husband 
or  wife  is  the  agent  of  the  other  spouse,  such  agent  may 
be  a  witness  as  to  all  business  transacted  within  the  scope 
of  such  agency.  In  England,  the  rule  was  established  at 
an  early  day  that  where  a  wife  acted'  as  the  agent  of  her 
husband  in  any  business,  the  husband  was  bound  by  her 
admissions  and  declarations  made   in  the   course  of  such 


81  The  defenclant  always  may  re- 
lieve himself  from  any  unfavorable 
inference  by  showing  that  by  reason 
of  the  sickness  or  absence  of  the  de- 
sired witness,  or  from  any  other  cause, 
he  has  been  unable  to  produce  him; 
but  he  is  to  be  held  to  reasonable 
effort  to  produce  the  witness,  and  in 
the  absence  of  any  evidence  of  such 
effort  the  rule  applies.  In  the  Mas- 
sachusetts case  the  wife  was  in  court 
during  the  whole  or  a  part  of  the 
trial,  and  administered  to  the  wants 
of  the  defendant.  Apparently  he  had 
ample  time  to  converse  with  her. 
Whether  or  not  she,  if  called,  would 
testify  was  a  matter  entirely  personal 
to  her.  The  privilege  to  refuse  was 
hers,  not  his.  If  he  had  called  her 
and  she  had  refused  to  testify,  then 
no  inference  could  have  been  drawn 
against  him.  It  then  would  have  ap- 
peared that  he  had  done  all  he  could 
do  to  call  her  and  avail  himself  of  her 
evidence.  But  he  did  not  call  her. 
Her  failure  to  testify  was  as  consistent 


with  the  theory  that  he  did  not  desire 
her  to  testify  as  with  the  theory  that 
she  was  unwilling  so  to  do.  It  can- 
not be  assumed  in  his  favor  that  her 
absence  from  the  witness-stand  was 
due  to  her  refusal  to  testify.  If  he 
desired  to  be  relieved  from  the  op- 
eration of  the  rule  as  to  the  produc- 
tion of  his  wife  as  a  witness,  he 
should  have  shown  that  he  had  made 
an  effort,  to  that  end.  So  far  as  re- 
spects the  Massachusetts  statute,  the 
rule  that  the  defendant  should  m.ake 
reasonable  effort  to  explain  by  the  aid 
of  witnesses  peculiarly  related  to  him 
is  as  applicable  when  the  wife  is  the 
needed  witness  as  where  any  other 
person  is:  Commonwealth  v.  Spencer, 
supra.  See,  also,  State  v.  Weaver, 
165  Mo.  1,  88  Am.  St.  Eep.  406,  65 
S.  W.  308;  State  T.  Taylor,  57  W. 
Va.  228,  50  8.  E.  247;  Commonwealth 
v.  Gilligan,  156  Mass.  270,  30  N.  E. 
1142. 

«2  See  §  737,  ante. 
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business.^^  In  this  country,  the  rule  prevails,  not  only  that 
the  ex  parte  declarations  of  the  agent  may  be  received  in 
such  cases,  but  that  when  a  wife  acts  as  agent  for  her  hus- 
band, or  the  husband  acts  as  agent  for  his  wife,  either  may 
testify  to  the  acts  or  communications  within  the  scope  of 
such  agency  in  any  case  in  which  such  acts  or  communica- 
tions are  involved,  and  this,  whether  either  spouse  is  a 
party  or  not,  and  whether  the  evidence  makes  against 
either  or  not  as  the  case  may  be.  This  rule  prevails  gen- 
erally, notwithstanding  the  general  rule  that  all  acts  and 
communications  between  husband  and  wife  during  the 
existence  of  the  marriage  relation,  and  made  while  they 
are  aldne,  are  privileged,  and  cannot  be  disclosed  in  testi- 
mony by  either.^*    The  reason   of  the   rule  which  creates 


83  Emerson  t.  Blonden,  1  Bsp.  142, 
5  R.  E.  725;  Clifleord  v.  Burton,  1 
Bing.  199,  130  Eng.  Reprint,  81,  8 
Eng.  Com.  L.  471;  Anderson  v.  Saun- 
deison,  1  Holt,  591,  3  Eng.  Com.  L. 
232,  2  Stark.  204;  Curtis  v.  Ingham, 
2  Vt.  287;  Hughes  v^  Stokes,  1  Hayw. 
(N.  C.)  372;  Riley  v.  Suydam,  4 
Barb.  (N.  Y.)  222;  Pickering  v.  Pick- 
ering, 6  N.  H.  120;  1  Phill.  Ev.  77. 

84  Sumner  v.  Cooke,  51  Ala.  521; 
Pain  T.  Farson,  179  HI.  185,  53  N.  E. 
579;  Robertson  v.  Brest,  83  111.  116; 
Schmied  t.  Frank,  86  Ind.  250;  Coun- 
cil Grove  Ry.  Co.  v.  Center,  42  Kan. 
438,  22  Pac.  574;  Monahan  v. 
Schwartz,  32  Ky.  Law  Rep.  1285,  108 
S.  W.  285;  Leigh  v.  Citizens'  Sav. 
Bank,  31  Ky.  Law  Rep.  251,  102  S. 
W.  233;  Lehman  v.  Coulon,  105  La. 
431,  29  South.  879;  Nichols  v.  Roseu- 
feld,  181  Mass.  525,  63  N.  E.  1063; 
Burke  v.  Savage,  13  Allen  (Mass.), 
408  (by  statute) ;  Collier  v.  Langan 
etc.  Co.,  147  Mo.  App.  700,  127  S.  W. 
435;  Ingerham  v.  Weatherman,  79 
Mo.  App.  480;  Orchard  v.  Collier, 
171  Mo.  390,  71  S.  W.  677;  City  of 
Joplin  V.  Freeman,  125  Mo.  App.  717, 
103  S.  W.  130;  Cheslejr  v.  Chesley,  54 


Mo.  347;  Clements  v.  Marston,  52  N. 
H.  31;  Armstrong  v.  Crump,  25  Okl. 
452,  106  Pac.  855;  Seip's  Estate,  163 
Pa.  423,  43  Am.  St.  Rep.  803,  30  Atl. 
226;  Farrar  v.  Bell,  73  Vt.  342,  50 
Atl.  1107;  Lunay  v.  Vantyne,  40  Vt. 
501 ;  Lurty's  Curator  v.  Lurty,  107 
Va.  466,  59  S.  E.  405;  Karlen  v. 
Hadinger,  147  Wis.  78,  132  N.  W. 
591;  Bloch  v.  American  Ins.  Co.,  132 
Wis.  150,  112  N.  W.  45;  Schwantes 
V.  -State,  127  Wis.  160,  106  N.  W. 
237;  Engmann  v.  Estate  of  Immel, 
59  Wis.  249,  18  N.  W.  182 ;  Chunot  v. 
Larson,  43  Wis.  536,  28  Am.  Rep. 
567;  BirdsaJl  v.  Dunn,  16  Wis.  235; 
Stickney  v.  Stickney,  131  U.  8.  227, 
33  L.  Ed.  136,  9  Sup.  Ct.  Rep.  677. 
Where  the  husband  leaves  home  and 
gives  instructions  to  the  wife  to  man- 
age things  as  he  would  if  at  home, 
she  may  testify  as  to  the  transaction 
of  business  occurring  in  his  absence: 
Chunot  V.  Larson,  43  Wis.  536,  28 
Am.  Rep.  567;  Sargent  v.  Marshall, 
38  111.  App.  642.  So  the  testimony 
of  husband  or  wife  has  been  received, 
in  respect  to  acts  of  agency  for  the 
other  spouse,  to  prove  the  accuracy  of 
accov.nts:  Littlefield  v.  Rice,  10  Met. 
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this  exception  applies  with  just  as  much  force  where  the 
wife  acted  as  the  agent  for  the  husband,  or  the  husband 
for  the  wife,  prior  to  the  coverture,  as  where"  he  or  she  so 
acted  during  the  coverture*  Public  policy,  in  the  one 
ease  as  well  as  the  other,  requires  that  an  exception  to  the 
general  rule  should  exist,  in  order  to  prevent  failure  of  jus- 
tice.^'' The  authority  given  by  the  wife  to  the  husband  to 
transact  her  business  is  not  confidential,  nor  intended  to 
be  private.  Such  authority  may  be  in  writing,  or  it  may 
be  verbal.  It  is  intended  to  be  known,  and  would  be  worth- 
less unless  known.  Conversations  between  husband  and 
wife,  whereby  she  constitutes  him  her  agent  to  transact 
her  business,  are  not  confidential  communications,  and 
either  is  a  competent  witness  to  prove  them.^"    In  Kansas, 


(Mass.)  287;  Pierce  v.  Bradford,  64 
Vt.  219,  23  Atl.  637;  attempts  to  col- 
lect debts:  Engmann  v.  Estate  of 
Immel,  59  Wis.  2i9,  18  N.  W.  182; 
proofs  of  loss  under  an  insurance  pol- 
icy: O'Connor  v.  Hartford  Ins.  Co., 
31  Wis.  161;  contracts  made  in  the 
©ourse  of  the  agency:  ;Sumner  v. 
Cooke,  51  Ala.  521;  Birdsall  v.  Dunn, 
16  Wis.  235;  and  the  misconduct  of 
the  Imshand  in  sending^  the  wife  away 
from  home,  in  an  action  by  a .  third 
party  for  necessaries  furnished  the 
wife:  Bach  v.  Parmely,  35  Wis.  238; 
Morgenroth  v.  Spencer,  124  Wis.  564, 
102  N.  W.  1068.  If  a  wife  acts  as 
the  agent  of  another  in  a  contract 
made  with  her  husband,  or  where  she 
■acts  as  the  mutual  agent  of  her  hus- 
band and  a  third  person,-  her  declara- 
tions as  to  matters  within  the  scope 
of  her  agency  may  be  igiven  in  evir 
dence  by  her  husband  in  his  own 
favor,  or  they  may  be  given  in  evir 
dence  against,  him:  Birdsall  v.  Dunn, 
16  Wis.  235j  In-  Wisconsin,  a  hus- 
band may  testify  for  or  against  his 
wife  as  to  matters  in  which  he  acted 
as  her  agent:  Arndt  v.  Harshaw,  53 
Wis.  269,  10  N.  W.  390.     Under  the 


United  States  statutes,  a  married 
woman  who  js  a  party  to  an  action 
may  disclose,  as  a  ,witness,  directions 
given  to  her  by  her  husband  as  her 
agent  respecting  the  investment  of 
her  separate  property,  but  she  cannot 
be  compelled  to  make  such  disclosure 
against  her  wishes:  Stickney  v.  Stick- 
ney,  131  U,  S.  227,  33  L.  Ed.  136,  9 
Sup.    Ct.   Eep.    677. 

85  Teckenbrock  v.  McLaughlin,  25 
Mo.  App.   524. 

86  Schmied  v.  Frank,  86  Ind.  250. 
One  of  the  first  cases  to  announce 
this  rule  was  Crook  v.  Henry,  25  Wis. 
509,  in  which  it  was  held  that  a  wife 
was,  competent;  as  against  the  objec- 
tions of  the'husbsmd,  to  testify  that  he 
authorized  her  verbally  to  perform 
certain -acts  as  his  stgent,  that  she 
performed  those  acts,  and  that  he  ver- 
bally ratified  them.  The  ruling  was 
put  upon  the  ground  that  the  hus- 
band, when  he  appointed  his  wife  .his 
agent,  icould  not  have  intended  to 
have  her  conceal  that  fact  from  the 
public.  This  doctrine  was  affirmea 
by  the  same  court  in  O'Connor  v- 
Hartford  Ins.  Co.,  31  Wis.  160,  166. 
In  Southwick  v.  Southwick,  49  N.  Y. 
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however,  it  has  been  held  that  the  statutory  prohibition 
against  the  husband  or  wife  testifying  concerning  com- 
munications made  by  one  to  the  other  during  the  marriage 
is  not  affected  by  their  being  joint  parties  and  jointly 
interested  in  the  action,  or  by  one's  having  acted  as  the 
agent  of  the  other.*'^  The  wife  may  be  a  witness  where 
she  acts  as  agent  both  for  her  husband  and  for  a  third  per- 
son with  whom  a  contract  is  made.  When  the  wife  acts 
as  agent  for  the  husband,  he  is  bound  by  her  declarations 
and  admissions  in  relation  to  matters  done  under  her  direc- 
tion, and  they  may  be  given  in  evidence  against  him.  But 
it  is  not  alone  where  the  declarations  and  acknowledg- 
ments of  the  wife  are  against  the  husband  that  they  are 
received.  She  may  act  as  the  agent  of  another  in  a  con- 
tract with  her  husband,  and  when  she  does,  or  when  she  is 


510,  the  husband  testified  as  to  Certain 
matters  touching  his  agency,  over  ob- 
jection, and  the  court  of  appeals,  in 
passing  on  this  objection,  said: 
'■'But  there  is  nothing  of  the  nature 
of  confidential  or  privileged  com- 
munications in  the  matters  here 
proved.  They  are  the  commonplaces 
of  business  and  of  every-day  affairs, 
and  such  as  pass  hourly  from  a  prin- 
cipal to  his  agent  or  purse-bearer,  and 
were  the  same  as  would  have  been 
made  by  the  plaintiff  to  any  other 
person,  her  agent."  See,  also,  Rob- 
ison  V.  Kobison,  44  Ala.  227;  Smalley 
V.  City  of  Appleton,  75  Wis.  18,  43 
N.  W.  826 ;  Pierce  v.  Bradford,  64  Vt. 
219,  23  Atl.  637;  and  note  to  Com- 
monwealth V.  Sapp,  29  Am.  St.  Rep. 
411. 

8T  Marshall  v.  Marshall,  71  Kan. 
313,  80  Pac.  629.  In  Arkansas,  sec- 
tion 3095  of  Kirby's  Digest,  which  pro- 
vides that  husband  and  wife  may  tes- 
tify each  for  the  other  as  to  "business 
transacted,"  has  been  interpreted  to 
refer  to  business  transactions  with 
third    parties,    not    with    each    other. 


The  design  of  the  statute,  said  the 
court,  was  to  enable  the  husband  or 
wife,  who  had  transacted  business  with 
some  third  party  through  the  othei 
as  agent,  to  prove  such  business  by 
the  agent  who  transacted  it,  the  prin- 
cipal not  having  personal  knowledge 
thereof.  In  Massachusetts,  Common- 
wealth V.  Hayes,  145  Mass.  289,  14 
N.  E.  151,  was  looked  upon  as  in  con- 
flict with  the  general  rule,  by  reason 
of  the  court  having  said:  "The  pro- 
vision of  the  statute  that  'neither 
husband  nor  wife  shall  be  allowed  to 
testify  as  to  private  conversations 
with  each  other'  is  not  confined  to 
conversations  upon  subjects  which  are 
confidential  in  their  nature,  and  it  in- 
cludes conversations  between  them 
relating  to  business  done  by  one  as 
agent  of  the  other."  The  late  case  of 
Nichols  v.  Rosenfeld,  181  Mass.  525, 
63  N.  E.  1063,  admitting  evidence  of 
the  agency  founded  on  a  conversation 
between  husband  and  wife,  may  be 
taken  to  broaden  the  somewhat  nar- 
row interpretation  of  the  court  in  tlio 
earlier  one. 
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the  mutual  agent  of  her  husband  and  a  third  person,  her 
declarations  may  be  given  in  evidence  by  the  husband  and 
in  his  favor.  "We  are  of  opinion,"  said  the  court  in  a 
Wisconsin  case,  "especially  since  the  enactment  of  the 
statute  removing  the  disability  of  parties,  that  the  case  of 
a  wife  acting  as  the  agent  of  her  husband  should  constitute 
an  exception,  as  to  all  business  transacted  by  her  within 
the  scope  of  her  employment."*^  It  may  be  taken,  there- 
fore, that,  as  a  general  rule,  communications  between  a 
husband  and  wife,  relating  to  an  agency  conferred  by  one 
upon  the  other,  are  not  confidential,  and  are  admissible.*" 
In  a  Missouri  case  the  husband  had  written  a  letter  to  his 
wife,  to  purchase  certain  land  for  him.  She  purchased  the 
land,  but  took  the  title  in  her  own  name,  and  claimed  the 
property  as  hers.  In  an  action  brought  by  the  husband, 
he  offered  this  letter  in  evidence,  and  sought  to  testify 
concerning  it ;  but  the  letter  and  the  testimony  were  ex- 
cluded, on  the  objection  of  the  wife.  This  ruling  was  held 
to  be  erroneous,  and  the  court  said:  "In  reference  to  this 
letter,  it  is  quite  sufficient  to  observe  that,  had  the  same 
matter  been  contained  in  a  power  of  attorney,  no  one 
would  doubt  its  admissibility  or  regard  it  as  a  confiden- 
tial communication  between  husband  and  wife.  Sow, 
then,  can  that  admissibility  be  affected,  in  the  present  in- 
stance, merely  because  the  instructions  sent  in  the  letter 
do  not  put  on  the  formalities  or  assume  the  shape  of  a 
legal  instrument?  And  if  the  letter  is  held  not  within  the 
rule  precluding  the  disclosure  of  confidential  communi- 
cations, surely  the  testimony  of  the  plaintiff  respecting 
that  letter  could  not  be  deemed  admissible."""    General 

88  Birdsall  v.  Dunn,  16  Wis.  235;  88  Ala.  225,  7  South.  267.  See, 
Martin  v.  Hurlburt  Sav.  Bank,  60  Vt.      Marshall  v.  Marshall,  supra. 

364,   14  Atl.   649.     See,   also,   Fenner  90  Barrier  v.  Barrier,  58  Mo.  222. 

V.    Lewis,    10    Johns.     (N.    Y.)     38;  As  to  husband  or  wife  as  agent  for 

Story  on  Agency,  57.  each    other    testifying    against    prin- 

89  Sehmied  v.  J'rank,  86  Ind.  250;  cipal,  see  Estey  v.  Puller  Implement 
Council  Grove  By.  Co.  v.  Center,  42  Co.,  82  Iowa,  678,  46  N.  W.  1098,  47 
Kan.  438,  22  Pac.  574;  Byer  v.  State,  N.  W.  1025;  Geo.  Taylor  Com.  Co.  v. 
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statutes   exist  stating  the   common-law    exception    as   to 
agency.®^ 

§  741  (759).  Proof  of  the  agency.— Of  course,  in  all 
such  cases  of  agency  of  the  husband  or  wife,  there  must  be 
proof  of  the  agency.^^  But  such  agency  is  more  readily 
inferred  tha,n  in  the  case  of  strangers.  A  wife,  by  virtue 
of  the  marital  relation,  possesses  no  original  power  to 
hind  her  husband,  by  her  contracts  made  on  his  behalf; 
and  her  power  for  that  purpose  must,  therefore,  be  deriva- 
tive. Nevertheless,  the  law  will,  in  some  cases,  presume 
the  wife  to  be  the  agent  of  her  husband,  when  no  such  pre- 
sumption would  exist  as  to  another  person;  and  also  will, 
in  some  cases,  imply  a  larger  authority  to  the  wife  than  to 
an  ordinary  agent;  and  this,  perhaps,  whether  the  husband 
be  absent  from  home  or  not ;  and  that,  in  other  cases,  where 
he  is  absent,  a  presumption  would  arise  that  his  wife  has 
authority  to  act  in  his  behalf,  which  would  not  exist  if  he 
were  at  home.  But  it  will  be  found  that  in  all  such  cases, 
these  inferences  are  founded  on  the  fact  that  it  is  usual 
and  customary  to  permit  the  wife  to  act  in  such  cases.  It 
is  a  presumption  arising  from  the  state  of  society.  It  does 
not  follow,  however,  that  the  wife,  whether  the  husband  is 
abroad  or  at  hom6,  is  presumed  to  be  the  agent  of  her 
husband  generally,  or  to  be  intrusted  with  any  other 
authority  as  to  his  affairs  than  that  which  it  is  usual  and 
customary  to  confer  upon  the  wife.  It  would  be  not  only 
unreasonable,  and,  as  it  respects  the  husband's  interests, 
unsafe,  but  it  would  be  going  beyond  what  could  fairly  be 
presumed  to  be'  Ms  intention,  to  extend  the  powers  of  the 
wife  by  implication  or  presumption  further  than  this  prin- 

Bell,  62  Ark.  26,  34  S.  W.  80;  Barn-  See  tlie  late  cases:  Fish  v.  Blood- 
hart  v.  Grantham,  19^7  Pa.  502,  47  Atl.  worth  (Okl.),  129  Pac.  32  (husband 
866.  accompanying  wife  to  hear  conversa- 

91  See  statutes  of  the  various  tion,  not  agent).  Western  Nat.  Life 
stated.'  ■ '  Ins.  Co.  v.  Williamson-Halsell-Frazier 

92  O'rcutt  T.  Cook,  37  Vt.  515;  Co.  (Oki:),  131  Pac.  691;  Madison 
Meek  v.  Pierce,  19  Wis.  300;  Waggon-  v.  City  of  Antigo  (Wis.),  141'  N.  W. 
seller    v.   Eexford,    2    111.    App.    455.  287. 
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ciple  -warraiits.**  When  husband  and  wife  •  are  ,  living 
together,  and  the  wife  purchases  articles  for  domestic  use, 
the  law  imputes  to  her  the  character  of  an  agent  for  her 
husband,  and  regards  him  as  the  principal  debtor.  She 
may  contract  for  such  article  as  principal,  and  assume  the 
responsibility  of  a  principal  debtor.  But  to  fix  upon  her 
such  a  liability,  it  must  affirmatively  appear  that  she  made 
the  purchase  on  her  individual  credit.  There  must  be 
either  an  express  contract  on  her  part  to  pay  out  of  her 
separate  estate,  or  the  circumstances  must  be  such  as  to 
show  clearly  that  she  assumed  individual  responsibility  'for 
payment,  exclusive  of  the  liability  of  the  husband.''*  The 
declarations  of  a  wife,  in  relation  to  matters  done  while 
acting  as  the  agent  of  the  husband,  are  evidence  against 
him,  and  the  fact  of  her  agency  may  be  inferred  from  their 
living  together  and  his  general  conduct  toward  her  in  such 
cases — ^his  recognition  of  her,  for  instance,  as  the  manager 
of  the  household  affairs,  or  as  being  left  in  charge  of  his 
affairs  in  his  absence.*^  If  a  husband  absents  himself 
from  home,  keeping  his  whereabouts  unknown  and  leaving 
his  property  wholly  under  the  care  of  his  wife,  she  is  his 

83  Benjamin  v.  Benjamin,  15  Conn.  Priest  T.   Cone,  51  Vt.   495,  31   Am. 

347,    39    Am.    Dec.    384.     See,    also,  Eep.  695,  and  note. 
Dean  v.  Shreve,  155  111.  650,  40  N.  E.  95  Krebs  v.  O'Grady,  23   Ala.   726, 

294;  Mitchell  v.  Hughes,  24  111.  App.  58  Am.  Dee.  312;   Heney  v.  Sargent, 

308;   Smith  v.  Fletcher,  Wils.   (Ind.)  54  Cal.  396;   Mioklebeiry  v.  Harvey, 

34;    Bare  v.  Wright,   23    Iowa,   101;  58    Ind.   523;    Fisher   v.   Conway,   21 

Buford  V.  Speed,  11  Bush  (Ky.),  338;  Kan.  18,  30  Am.  Eep.  419;  Buford  v. 

White  v.  White,  2  How.  (Miss.)  931;  Speed,  11  Bush  (Ky.),  838;  Hancock 

Cobb  T.  Day,  106  Mo.  278,  17  S.  W.  Bank  v.  Jay,  41  Me.  568;  Camerlin  v. 

323;  FoTd  v.  Walker,  1  Phila.   (Pa.)  Palmer,     10     Allen      (Mass.),     539; 

29;    Anonymous,   21   Misc.   Eep.   656,  Bergh  v.   Warner,   47'  Minn.   250,   28 

48     N.     Y.     Supp.     277;     Humes     v.  Am.  St.  Eep.  362,  50  N.  W.  77;  Burk 

Taber,  1  E.  I.  464;  McAfee  v.  Bob-  v.  Howard,  13  Mo.  241;  Pickering  t. 

ertson,  41  Tex.  355;  Cheney  v.  Pierce,  Pickering,  6  N.  H.   124;   Marselis  v. 

38  Vt.  515;   Meader  v.  Page,  39  Vt.  Seaman,  21  Barb.  (N.  Y.)  319;  Web- 

306;    Savage  v.   Davis,   18   Wis.   608;  ster  v.  Laws,  89  N.  C.  224;   Stall  v. 

Butts  V.  Newton,  29  Wis.  632;  Eobin-  Meek,  70  Pa.  181;  Meader  v.  Page,  39 

son  v.  Coyne,  14  Grant  Ch.    (U.  C.)  Vt.   306 ;   Gray  v.   Otis,   11  Vt.   628 ; 

561.  Chunot   v.   Larson,    43    Wis.    536,    28 

9i  Wilson  v.  Herbert,  41  N.  J.  L.  Am.  Eep.  567. 
454,    32    Am.    Eep.    243.     See,    also, 
Evidence  IV — 29 
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agent  by  implication  of  law  (ex  necessitate)  to  do  those 
things  which  customarily  are  delegated  to  wives  having 
such  charge  of  property.  Beyond  that  the  wife  cannot 
bind  the  husband  as  his  general  agent,  regardless  of 
whether  her  act  to  that  end  be  judicious  or  not  from  a 
business  standpoint.^^  But  she  is  not  presumed  to  have 
the  power  to  sell  his  property,  except  in  the  regular  course 
of  business,®^  nor  to  give  authority  to  commit  trespass,'* 
nor  to  do  other  acts  outside  the  customary  business."*^ 
Agency  is  not  to  be  presumed  from  the  fact  that  the  wife 
bears  a  message  for  the  husband,^""  or  that  she  is  present 
with  him  when  business  is  transacted.^  The  husband  or 
wife  may  testify,  not  only  to  the  acts  performed  as  agent, 
but  to  the  fact  of  the  agency  itself.^  Even  after  divorce 
the  wife  may  testify  in  replevin  by  her  former  husband, 
and  against  a  third  person,  that  she  was  authorized  by  the 
plaintiff  to  sell,  and  did  sell,  the  property  in  dispute.'    A 


96  Evans  v.  Crawford  etc.  Fire  Ins. 
Co.,  130  Wis.  189,  118  Am.  St.  Rep. 
1009,  9  L.  E.  A.,  N.  8.,  485,  109 
N.  W.  952. 

97  Butts  V.  Newton,  29  Wis.  632; 
Evans  v.  Crawford  etc.  Fire  Ins.  Co., 
■.vapra;  Benjamin  v.  Benjamin,  15 
Conn.  347,  39  Am.  Dec.  384. 

98  Meek  v.  Pierce,  19  Wis.  300. 

99  Sawyer  v.  Cutting,  23  Vt.  486; 
Eeakert  v.  Sanford,  5  Watts  &  S. 
(Pa.)  164. 

100  Hale  v.  Danforth,  40  Wis.  382; 
Eobertson  v.  Brost,  83  111.  116. 

1  Trepp  v.  Barker,  78  111.  146; 
Bates  v.  Sabin,  64  Vt.  511,  24  Atl. 
1013;  Miller  v.  Stebbins,  77  Vt.  183, 
59  Atl.  844.  When  husband  present 
she  is  held  not  an  agent:  Pingree  v. 
Johnson,    69    Vt.    225,    39    Atl.    iOi. 

2  Arndt  v.  Harshaw,  53  Wis.  269, 
10  N.  W.  390;  Wichita  Co.  v.  Kuhn, 
38  Kan.  104,  16  Pac.  75;  Paulsen  v. 
Hall,  39  Kan.  365,  18  Pac.  L::!."i ; 
Roberts   v.   North  Wrstoni   Nat.    ins. 


Co.,  90  Wis.  210,  62  N.  W.  1048; 
Burke  v.  Savage,  13  Allen  (Mass.), 
408;  Eeed  v.  Peck,  163  Mo.  333,  63 
S.  W.  734;  Owen  v.  Cawley,  36  Barb. 
(N.  Y.)  52;  Smith  v.  Travel,  20  Okl. 
512,  94  Pac.  529;  American  Express 
Co.  V.  Lankford,  93  Fed.  380,  35  C.  C. 
A.  353;  Shepherd  v.  Schomaker,  115 
La.  542,  39  South.  554;  Trawick  v. 
Trussell,  122  Ga.  320,  50  S.  E.  86. 
In  Sanborn  v.  Cole,  63  Vt.  590,  14 
L.  E.  A.  208,  22  Atl.  716,  it  was  held 
that  as  the  wife  could  not  be  a  wit- 
ness for  her  husband  unless  she  was 
his  agent  (Carpenter  v.  Moore,  43 
Vt.  392),  it  was  necessary  to  establish 
her  agency  before  she  could  become  a 
witness.  See  the  late  cases:  Eose  v. 
Monarch,  150  Ky.  129,  42  L.  E.  A., 
N.  S.,  660.  150  S.  W.  56;  Jeffords  v. 
Dreisbach,  168  Mo.  App.  577,  153 
S.  W.  274;  Connecticut  Fire  Ins.  Co. 
^'.  Chester  P.  &  Ste.  G.  E.  Co.  (Mo. 
App.)  153  S.  W.  544;  Strauss  T. 
Hiilson  (Miss.),  61  South.  594. 
»  Crook  V.  Henry,  25  Wis.  569. 
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wife  may  testify  as  to  transactions  left  by  her  husband 
solely  in  her  charge,  though  they  occurred  at  his  house  and 
while  he  was  at  home  and  might  have  known  them.*  In 
detinue  against  a  husband  for  a  watch  and  chain  which  his 
wife  received  from  plaintiff,  in  pawn  as  security  for  money 
loaned  by  her  to  him,  the  wife  is  a  competent  witness  to 
prove  for  the  defendant  what  contract  she  made  with  plain- 
tiff, and  that  she  acted  as  her  husband's  agent  in  making 
it.'* 

§  742  (760).    Evidence  of  husband  and  wife  tending  to 
criminate  or  contradict  the  other — Collateral  proceedings. 

Although  the  courts  were  at  first  inclined  to  hold  that  a 
husband  or  wife  ought  not  to  be  permitted  to  give  any  evi- 
dence that  might  even  tend  to  criminate  each  other,®  yet  it 
was  long  ago  settled  at  common  law  that,  in  collateral  pro- 
ceedings not  immediately  affecting  their  mutual  interests, 
either  husband  or  wife  might  be  a  witness,  although  the 
evidence  of  one  tended  to  criminate  the  other,  or  to  contra- 
dict the  other,  or  to  subject  the  other  to  a  legal  demand.'' 
It  was,  however,  held  otherwise  where  the  interests  of  the 
other  were  directly  involved,  and  would  be  concluded  by  th« 
verdict,  whether  a  party  or  not.*    But  when  the  liability  of 

*  Lunay  v.  Vantyne,  40  Vt.  501.  third  person,  she  is  competent,  when 

5  Sumner  v.  Cook,  51  Ala.  521.     In  called  as  a  witness  by  her  husband,  ta 

other   jurisdictions,   it   is   held,   how-  testify  to  all  of  the  particulars  relat- 

ever,  that  a  wife  is  not  competent  to  ing    to     such    contract:  Magness    T. 

establish  that  she  acted  as  agent  for  Walker,  26  Ark.  470. 

her  husband.     The  fact  of  her  agency  6  Kex   v.   Inhabitants   of   Cliviger, 

must  be  shown  by  some  witness  other  2  Term  Eep.  2'63,  100  Eng.  Eeprint, 

than  herself:  Wheeler  &  Wilson  Mfg.  143. 

Co.  V.  Tinsley,  75  Mo.  458;  Williams  7  1   Phill.   Ev.,   10th   ed.,   71.     See 

v.  Williams,  67  Mo.  661.    The  general  note  to  State  v.  Boyd,  27  Am.  Dee. 

rule,  however,  would  seem  to  be  that  377. 

she  is  a  competent  witness  to  establish  8  Kusch  v.  Kuseh,  143  HI.  353,  32 

her  own  agency  when  acting  for  her  N.  E.  267;  Am  v.  Matthews,  39  Kan. 

husband:   Mitchell  v.  Hughes,  24  111.  273,  18  Pac.  65;  Young  t.  Oilman,  46 

App.  308,  and  other  cases  cited  supra.  N.  H.  484;  De  Farges  v.  Ryland,  87 

When  a  wife  acts   as  agent   for  her  Va.  404,  24  Am.  St.  Rep.  659,  12  S.  E. 

husband,    and   in    his    absence    enters  805;    Southerland    v.    Boss,    140    Pa. 

into    ii    contract    in    writing    with    a  379,  21  Atl.  354;   Harrington   v.   Se- 
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the  husband  was  contingent  merely,  and  he  was  not  a  party, 
the  wife  might  be  a  witness.^  The  courts  found  the  great- 
est difficulty  in  the  face  of  the  conflicting  decisions,  both 
here  and  in  England,  in  determining  whether  the  testimony 
of  husband  or  wife  should  be  received  in  an  action  where 
the  other  spouse  is  not  a  party,  and  where  the  verdict 
would  not  be  conclusive,  but  where  the  testimony  would 
nevertheless  tend  to  criminate.  For  example,  it  has  fre- 
quently been  held,  on  an  indictment  of  one  for  adultery 
with  a  wife,  that,  though  the  wife  is  not  also  joined,  the 
husband  will  be  an  incompetent  witness  for  the  state.^* 
But,  in  the  opinion  of  the  author,  the  view  that  the  witness 
is  incompetent  merely  because  of  the  fact  that  the  testi- 
mony might  give  information  which  would  facilitate  a  con- 
viction in  another  case  or  merely  tend  to  convict  can 
hardly  be  sustained  on  principle.^^  Where  neither  hus- 
band nor  wife  is  a  party  interested,  they  will  be  allowed 
to  testify,  though  their  testimony  clashes ;  provided  the  evi- 
dence of  neither  charges  to  the  other  an  indictable  offense.^^ 
The  rule  ulitmately  established  by  .Chief  Justice  Beasley,  in 
New  Jersey,  that  a  wife  is  competent  to  prove  against  her 

cl,alia,    98    Mo.    583,    12    S.    W.    342 ;  "  See  discussion,  2  Bennett  &  Heard 

Blanehard  v.  Moors,  85  Mich.  380,  48  C.  C.  253;  Eex  v.  Bathwiek,  2  Barn. 

N.   W.   542;    Way   v.   Harriraau,   126  &  Ad.  639,  109  Eng.  Eeprint,  1280; 

111.    132,    18    N.    E.    206;    Storrs    v.  Eex  v.  All  Saints,  6  Mania  &  S.  194, 

Storrs,   23    Fla.    274,    2    South.    368 ;  105  Eng.  Eeprint,  1215 ;  Eex  v.  Halli- 

Banister  v.  Ovitt,  64  Vt.  580,  24  Atl.  day,  8  Cox  C.  C.  298;  Commonwealth 

1117;    McEwen    v.    Shannon,    64 ,  Vt.  v.  Eeid,  8  Phila.  (Pa.)   385;  State  v. 

583,  25  Atl,  661.  Buggs,  9  E.  I.  361,  11  Am.  Eep.,270; 

9  Fiteh  y.  Hill,  11  Mass.  285;  Dyer  Campbell  v.  State,  133  Ala.  158,  Z1 
V.  Homer,  22  Pick.  (Mass.)  253;  South.  635;  State, v.  Marvin,  35  N.  H. 
Griffin  v.  Brown,  2  Pick.  (Mass.)  303.  22;     Sta.te    v.    Dudley,    7    Wis.    664 

10  Commonwealth  v.  Gordon,  2  (where  the  ■witness  was  a  divorced 
Brewst.  (Pa.)  569;  State  v.  Welsh,  husband);  State  v.  West,  118  Wis. 
26  Me.  30,  45  Am.  Dec.  94;  People  v.  469,  99  Am.  St.  Eep.  1002,  95  N.  W. 
Fowler,  104  Mich.  449,  62  N.  W.  572;  521;  Boesner  v.  Darrah,  65  Kan.,  599, 
Commonwealth,  v.  Sparks,  7  Allen  70  Pac.  597  (criminal  conversation) ; 
(Mass.),  534;  State  v.  Gardner,  1  Eoot  State  v.  Wiseman,  130  N.  C.  726,  41 
(Conn.),  485;.  Howard  v.  State,  94  S.  E.  884  (fornication,  discussion  of 
Ga.  587,  20  8.  E.  ,426;  Birgo  v.  State,  statute).  , 

78    Ala.   435.     See   note   to   State   v.  12  Commonwealth    v.    Patterson,    8 

Boyd,  27  Am.  Dec.  379.  Phila.   (Pa.)   609. 
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husband  any  fact,  unless  it  directly  charges  him  with  a 
crime  or  indictable  offense,  appears  to  have  a  sound 
foundation.!*  The  leading  English  case**  was  a  question 
as  to  the  place  of  settlement  of  a  female  pauper,  who  swore 
she  was  at  a  certain  time  married  to  a  man  then  living. 
Another  female  was  then  produced  by  the  other  side,  who 
testified  that  she  had  been  married  to  the  same  man  before 
his  alleged  marriage  with  the  pauper.  It  was  objected 
that  this  testimony  of  the  first  and  consequently  legal  wife 
criminated  the  husband,  and  was  on  that  account  illegal ; 
but  the  court  of  king's  bench  held  it  admissible,  on  the 
ground  that  it  did  not  directly  criminate.  Greenleaf  de- 
fines the  modern  rule  in  these  words:  "But  though  the 
husband  and  wife  are  not  admissible  as  witnesses  against 
each  other,  where  either  is  directly  interested  in  the  event 
of  the  proceeding,  whether  civil  or  criminal,  yet  in  collat- 
eral proceedings  not  immediately  affecting  their  mutual 
interests,  their  evidence  is  receivable,  notwithstanding  it 
may  tend  to.  criminate  or  may  contradict  the  other.  "^^  It 
has  been  laid  down  in  a  well-known  New  Jersey  case^^ 
that  the  evidence,  to  be  inadmissible,  must  charge  a  crime. 
The  object  of  the  court  was  to  establish  a  uniform  and 
practicable  rule,  easy  to  be  understood  and  applied,  and 
the  criterion  adopted  was,  that  husband  and  wife  were 
inadmissible  for  the    purpose    of    directly  charging  each 

13  Ware  v.  State,  35  N.  J.  L.  553;  2  Barn.  &  Ad.  639,  109  Eiig.  Beprint, 
Cornelius  v.  State,  12  Ark..  782.  In  1280,  was  somewhat  stronger.  This 
Texas,  it  has  been  held  that  the  tes-  was  also  a  question  of  settlement,  but 
tin;ony  was  not  admissible:  Eoaeh  v.  with  the  peculiarity  that  in  it  the 
State,  41  Tex.  261.  husband     had     been     examined     and 

14  Bex  V.  Inhabitants  of  All  Saints,  proved  his  marriage  with  the  pauper. 
6  Maule  &  S.  194,  105  Bng  Reprint,  The  first  wife  was  then  called  and 
1215.  This  case  virtually  overruled  proved  her  previous  marriage,  and 
that  of  Rex  v.  Cliviger,  2  Term  Rep.  again  the  court  maintained  that  there 
263,  100  Eng.  Reprint,  143,  which  had  was  no  direct  inculpation  of  the  hus- 
stated  the  rule  with  much  laxity,  that  band  by  the  wife,  inasmuch  as  the 
such  evidence  was  unlawful  if  its  tend-  fact  she  proved  did  not  criminate  him, 
ency  was  even  indirectly  to  show  though  its  tendency  Was  to  do  so. 
that   the   husband   or  wife   had   been  15  1  Gree?l.  Er.,  §  342. 

guilty  of  a  crime.     The  doctrine  con-  16  Den  ex  dem.  Stewart  y.  Johnson, 

tained  in  the  case  of  Rex  v.  Bathwiek,      3  Harr.  (N.  J.  L.)   94. 
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other  with  any  offense  which  in  its  nature  was  indictable.^'' 
It  is  possible  that  some  of  these  cases  may  have  lost  sight 
of  the  distinction  between  grounds  of  incompetency  and 
matters  that  merely  raise  a  proper  case  for  demanding  the 
privilege  of  a  refusal  to  answer.  It  seems  that  the  ends 
of  justice  would  be  sufficiently  answered  by  giving  to  the 
wife  or  husband  questioned  as  to  matters  that  would  tend 
to  criminate  the  other,  a  right  to  decline  an  answer  in  the 
same  manner  that  it  would  be  accorded  to  that  other  were 
he  or  she,  instead  of  the  husband  or  wife,  the  witness 
examined.  ^^  In  controversies  between  third  persons,  the 
testimony  of  the  husband  and  wife  was  not  excluded  merely 
because  they  might  contradict  each  other,  or  because  the 
testimony  of  one  might  impair  the  credit  to  be  given  to 
that  of  the  other.  The  fact  that  such  contradiction  might 
lead  to  family  discord  was  not  deemed  so  serious  an  objec- 
tion as  to  prevent  a  failure  of  justice.  Taylor  has  pointed 
out  that  the  contrary  rule  would  lead  to  great  injustice: 
"Since  the  competency  of  the  witness  would  then  depend 
upon  the  marshaling  of  the  evidence,  and  the  testimony  of 
a  husband  might  be  rendered  inadmissible  for  the  defend- 
ant from  the  accidental  circumstances  of  his  wife  having 
been  previously  called  on  the  part  of  the  plaintiff,  though 
had  the  defendant  been  entitled  to  begin,  the  husband 
would  have  been  examined  and  the  wife  rejected.  In 
Ireland,  all  the  judges  have  held  that  the  evidence  of  a  wife 
could  not  be  rejected  on  the  ground  that  she  was  brought 
to  contradict  the  testimony  of  her  husband,  even  where 
he  was  the  prosecutor  of  an  indictment."^*     In  practically 

17  The      disqualification      did     not  one  married  person  against  the  other, 

arise  from  the  hazard  which  might  re-  ill-will   and  want   of  harmony   would 

suit  to  the  party  accused  of  becoming  be  the  inevitable  result.     The  indict- 

subjected  to  a  prosecution  by  reason  ability  of  the  offense  merely  fixed  the 

of  the  evidence — that  would  have  been  grade   of   crime   which  might   not   be 

to  put  the  rule  on  the  ground  of  in-  charged:   State  v.  Wilson,  31  N.  J.  L. 

terest — but  from  the  fact  that  it  was  77. 

safe  to  assume  that  all  offenses  which  is  Note  to  State  v.  Boyd,  27  Am. 

were    indictable    were    of    such    dis-  Dec.  377. 

graceful  character,  that  if  imputed  by  w  Tayl.  Ev.,  10th  ed.,  %  1370. 
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all  the  states,  now,  there  are  statutes  which  provide  for  the 
competency  of  husband  and  wife  under  all  the  varying 
circumstances  which  their  testimony  calls  for. 

§  743  (761).  Other  exceptions  to  the  general  rule- 
Divorce. — In  another  place,  we  have  discussed  the  excep- 
tion which  arose  from  the  necessity  of  the  case,  when  ac- 
tions were  based  upon  the  personal  violence  or  misconduct 
of  one  spouse  toward  the  other.^"  On  similar  grounds  of 
necessity,  a  wife  or  husband  might  testify,  where  the  other 
was  a  party,  to  prove  the  contents  of  lost  trunks  or  pack- 
ages, there  being  no  other  evidence  of  the  fact.^^  In  still 
other  cases,  where  one  spouse  was  competent  at  common 
law,  the  other  was  also  competent.^^  At  common  law  in 
civil  actions,  no  exception  to  the  general  rule  arose  from 
the  fact  that  the  action  was  between  husband  and  wife  and 
concerned  property  rights.^'  Formerly,  an  action  for 
divorce  was  governed  by  the  general  rules  already  stated, 
and  neither  party  could  be  a  witness,^*  except  that  in  equity 
the  usual  rule  obtained,  and  the  answer  might  be  made 
evidence  by  the  act  of  the  complainant  in  demanding  that 
the  charges  of  the  bill  be  answered  under  oath.^^  So  strict 
was  the  rule,  that  in  Vermont,  after  the  statute  had  been 
enacted  removing  the  disqualification  for  interest,  we  find 
the  court  rigorously  excluding  the  evidence  of  the  husband 
and  wife  in  divorce  cases.     So  late  as  1852  we  find  Eed- 

20  See  §  734,  ante.  23  Gray  v.  Gray,  39  N.  J.  Bq.  511. 

81  niinois  By.  Co.  v.  Taylor,  24  lU.  24  Perkins  v.  Perkins,  88  N.  C.  41; 

323;  Sasseen  &  Whitaker  v.  Clark,  37  Manchester    v.     Manchester,     24    Vt. 

Ga.    242;    McGill   v.   Rowland,   3   Pa.  649;    Briggs    v.    Briggs    (E.    I.),    26 

451,  45  Am.  Dec.  654.  Atl.   198;    Dwelly  v.   Dwelly,   46   Me. 

22  Wilson   V.    People,    5    Park.    Or.  377.  Anonymous,  58  Miss.  15. 

(N.    Y.)    119;    Seigling    v.    Main,    1  nr,  r    ^\.               t    ii.          o.,    ^     i^ 

^j- ivj-  11      /a      riN     oco       Av,i.it  25  Latham    V.    Latham,    30    Gratt, 

McMuU.     (S.     C.)     252;     Abbott    v.  /t7-„  %   onn     t,    %.         t,    i,      01  ht    x 

ni    1     in  -TT-t    AAA     a^  J        *    iv,  (^^•)  ^^^ >  I>erby  V.  Derby,  21  N.  J. 

Clark,  19  Vt.  444;   State  v.  Anthony,  t-,       „,       '.,          ,         -,.'        ,     ,„ 

-.-,.,  U     ,  ,c    ,^  N    r,D^     !>,     ■       T,  A  ^1-    36;    Richmond   v.   Richmond,    10 

1  McCord  (S.  C),  285;  Mem  v.  Rath-  „^         '          .   „  .„    „ 

V         OT   Tj    Arl     TT       11        ry    V  Ycrg.  (Tenn.)  343 ;  Mosscr  V.  Mosser, 

bone,  21  Ind.  454;  Howell  t.  Zerbee,  on  ai     oio    ^^r      J      -.r      t    ■■,.  »x   -r 

oc    Tj     01 A      Tij-4.  I,  11         ni       ....     n  29  Ala.  313;  Marsh  V.  Marsh,  16  N.  J. 

M,t  K  r  M  i  \^^^^J  ^1-  ''''  «^  ^^--  ^--  !«*;  Banta  r. 
Md^  42;  Hall  V.  Murphy,    4  Tex.  637;       ^  3  j,,^_  ^_  ^95. 

Eobinson  v.  Hutchinson,  31  Vt.  443. 
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field,  0.  J.,  saying,  in  a  divorce  suit,  in  whicli  the  deposi- 
tions of  the  parties  were  offered  and  rejected  by  him:  "It 
is  now  urged  that  the  husband  and  wife  are  incompetent 
to  testify  for  or  against  each  other,  upon  the  ground  of 
the  intimate  a.nd  confidential  relation  subsisting  between 
them,  and  the  ill  consequences  likely  to  follow  such  a  rule 
of  admission.  For  if  they  can  testify  for  each  other,  they 
must,  on  cross-examination,  be  allowed  to  answer  ques- 
tions, tending  to  elicit  testimony  against  each  other,  and 
the  converse  of  the  rule  will  follow  that  they  may  testify 
against  each  other,  and  this  must  very  essentially  tend  to 
destroy  that  confidence  and  harmony  between  them  which 
is  so  essential  to  the  quiet  and  happy  subsistence  of  the 

relation We  think  there    is    no    class    of  cases  to 

which  this  rule  of  policy  applies  with  more  force  than  to 
these  proceedings  for  divorces."^*  Even  by  the  light  of 
our  present  enactments,  it  is  difficult  to  see  how  the  peace 
of  the  family  could  be  more  disturbed  by  the  admission  of 
such  testimony  than  by  the  petition  for  divorce.  Statutes 
have,  however,  been  adopted  in  England  ^'^  and  in  many  of 
the  states  which  have,  at  least  partially,  removed  the  dis- 
ability of  the  husband  and  wife  to  testify  in  those  cases 
where  a  witness  is  a  party,  and  in  such  cases,  either  plain- 
tiif  or  defendant  may  testify  in  divorce  suits,  as  in  other 
actions,  and  it  is  now  familiar  practice  for  either  spouse  to 
testify  in  actions  for  divorce.^*  Under  a  statute  provid- 
ing that  either  party  to  a  divorce  proceeding  might  testify 
in  the  case,  the  court  was  of  the  opinion  that  this  statute 
did  not  repeal  the  other  statute  to  the  effect  that  neither 
husband  nor  wife  should  be  permitted  to  give  any  testi- 
mony tending  to  criminate  the  other,  or  to  disclose  confiden- 
tial communications.^* 

26  Manchester    y.    Manchester,    24  198.     See    the    following   late    cases: 
Tt.  649.  Lewis  v.  Lewis,  136  N.  Y.  Supp.  686 

27  32  &  33  Viet.,  c.  68,  §  3.  (testimony  to   prove  adultery  incom- 

28  See  statutes  of  the  jurisdiction.  petent)  ;    Flint  v.  Pierce,   136  N.   Y. 
Seo  §   745,  post.  Supp.    1056     (testimony    of    wife    to 

29  Briggs  i.  Briggs  (E.  I.),  26  Atl.  prove  nonaccess  of  husband  inoompe- 
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§  744  (762).  The  marriage  to  be  proved  by  the  party 
objecting.— There  '  is  no  presumption  that  a  witness  is 
incompetent;  and  the  party  insisting  on  the  disability  to 
testify  must  prove  that  the  relation  bi  husband  and  wife 
exists.'  But  the  husband  or  wife,  who  is  a  party  and  who 
objects  to  the  competency  of  that  witness,  may  testify  to 
the  marriage,-'"'  and  the  supposed  husband  or  wife  may  be 
examined  on  the  voir  dire  as  to  facts  showing  the  invalid- 
ity of  the  marriage.^'  At  common  law,  the  exclusion  of  the 
husband  or  wife  as  a  witness,  where  the  other  spouse  was 
a  party,  depended  upon  grounds  of  public  policy  applicable 
solely  to  cases  where  the  lawful  relation  of  husband  and 


tent) ;  Kanne  v.  Kanne,  119  Minn. 
265,  138  N.  W.  23  (admissions  'ij 
spouse);  McCall  v.  Galloway  (N.  C), 
78  S.  E.  429  (erim.  con.) ;  Biers  v. 
Biers,  142  N.  Y.  Supp.  128. 

30  Dixon  V.  People,  18  Mieh.  84; 
MoOre  V.  'State)  45  Tex.  Cr.  234,  108 
Am.  St.  Bep.  952,  2  Ann.  Cas.  878,  67 
L.  R.  A.  499,  75  S.  W.  497.  In 
Dixon  V.  People,  supra,  a  trial  for 
murder,  the  prosecution  introduced  a 
witness  who  testified  that  he,  as  a 
justice  of  the  peace,  had  married  a 
man  other  than  the  prisoner  to  a 
woman  who  claimed  to  be  the  wife  of 
the  prisoner.  They  then  offered  the 
woman  as  a  witness  against  the  pris- 
oner and  asked  her  over  objection 
whether  she  iad  been  married  to  the 
person,  testified  to  by  the  justice. 
She.,  stated  further  that  when  she 
married  the  prisoner  she  believed  her 
first  husband  to  be  dead.  In  holding 
the  evidence  improperly  received  the 
court  said  that  a  trial  of  the  validity 
of  a  marriage  could  not  be  had  when 
the  marriage  was  not  in  Issue,  and 
the  pleadings  give  the  defendant  no 
notice  that  such  a  question  is  to  be 
tried,  and  he  is  suddenly  and  unex- 
pectedly called  upon  to  meet  (the  qwes- 
tion  without  a  fair  opportunity  to  pro- 
duce his  evidence.     It  is  easy  to  see 


how  a  defendant  might  be  wrongfully 
deprived  of  his  privilege,  and. the  con- 
fidence of  the  man'iage  relation  be 
rudely  violated  by  such  mode  of  try- 
ing the  validity  of  his  marriage. 
W^hile  he  has  no  reason  to  anticipate 
such  a  question,  the  prosecution  may 
arrange  their  plans  and  prepare  their 
testimony  beforehand,  and  suddenly 
introduce  upon  the  trial  evidence 
showing,  for  instance,  that  the  de- 
fendant or  his  supposed  wife  has  been 
previously  married  to  another  person 
who  is  still  alive,  while  the  truth  may 
be  that  the  former  marriage  was  void 
by  reason  of  the  woman  having  a 
former  husband  living  at  the  time  of 
such  marriage,  or  for  some  other 
cause,  or  a  divorce  may  have  been  ob- 
tained by  the  woman,  or  by  the  de- 
fendant, perhaps,  in  another  state; 
but  the  defendant  thus  unexpectedly 
called  upon  cannot  produce  his  wit- 
nesses nor  obtain  the  record  of  the 
divorce  in  tiiue  to  avail  him  on  the 
trial. 

31  Rex  V.  Bramley,  6  Term  Rep. 
330,  101  Eng.  Reprint,  579;  Rex.  v. 
Bathwick,  2  Barn.  &  Ad.  646,  109 
Eng; 'Reprint,  1280;  Wells  v.- Fletcher. 
5  Car.  &  P.  12;  State  v.  Brown,  28  La. 
Ann.  279;  Tayl.  EV.,  10th  ed.;-  §  1366. 
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wife  existed.  The  witness  was  not  excluded,  unless  de  jure 
the  husband  or  wife  of  the  party.^^  Hence  the  rule  did  not 
apply  when  the  witness  lived  in  adulterous  intercourse  or 
as  the  mistress  of  another,  although  they  claimed  to  be 
husband  and  wife,  unless  the  relationship  of  husband  and 
wife  actually  existed.^®  '■^  Prima  facie,  every  person  is 
competent  to  testify  in  all  issues.  If  he  is  to  be  excluded 
by  the  policy  of  the  law,  the  burden  is  on  the  party  object- 
ing to  him  to  show  the  reason  for  such  exclusion 

Where  a  man  and  a  woman  lived,  as  they  supposed,  as  hus- 
band and  wife,  but  separated  in  consequence  of  the  woman 
discovering  a  former  husband,  believed  to  be  dead,  was 
still  alive,  it  was  held  that  the  woman  was  a  competent 
witness  against  such  a  man,  with  whom  she  thus  lived  as  a 
second  husband,  even  as  to  facts  she  learned  from  him 
during  their  cohabitation ;  for,  when  a  former  existing  mar- 
riage is  conceded,  no  subsequent  marriage,  no  matter  liow 
solemn,  can  operate  to  invest  witnesses  with  incapacities 
which  a  valid  marriage  alone  can  establish."**  Green- 
leaf  lays  down  the  rule  in  the  following  language:  "On 
the  other  hand,  upon  a  trial  for  polygamy,  the  marriage 
being  proven,  and  not  controverted,  the  woman  with  whom 
the  second  marriage  was  had  is  a  competent  witness,  for 
the  second  marriage  was  void."^®  The  subject  is  well 
discussed  in  an  Illinois  case.*®  Upon  a  bill  in  chancery  for 
partition  the  plaintiff    claimed    dower    as  the  surviving 

32  Rex  V.  Serjeant,  Eyan  &  M.  352;  better,  4  Pick.  (Mass.)   219;  State  v. 

Batthews  V.  Galindo,  4  Bing.  610,  130  Taylor,   Phill.    (N.    C.)    508;    Bex  v. 

Eng.  Eeprint,  904,  3  Car.  &  P.  238;  Serjeant,    Ryan    &    M.    352;    Rex   v. 

Wells   V.   Fletcher,   5   Car.   &  P.    12 ;  Madden,  14  U.  C.  Q.  B.  588 ;  State  v. 

Dennis  v.  Crittenden,  42  N.  Y.  542;  Patterson,   2    Ired.    (N.    G.)    346,   38 

Miles  V.  United  States,  103  U.  S.  304,  Am.    Deo.    699;    Finney    v.    State,    3 

26  L.  Ed.  481;  Sims  v.  State,  30  Tex.  Head  (Tenn.),  544;  State  v.  Johnson, 

App.  605,  18  S.  W.  410.  12  Minn.  (Gil.  378)  476,  93  Am.  Dec. 

3S  Batthews    t.    Galindo,    4    Bing.  241;  Hoxie  v.  State,  114  Ga.  19,  39 

610,  130  Eng.  Eeprint,  904;  Flanigan  S.  E.  944. 

V.  State,  25  Ark.  92;  Dennis  v.  Grit-  34  Wharton,  Ev.,  2d  ed.,  §  421. 

tenden,    42    N.     Y.     542;     Wells    v.  85  1  Greenl.  Bv.,  §   339. 

Fletcher,  5  Car.  &  P.  12;  Campbell  v.  36  Cole   v.    Cole,    153    111.    585,   BS 

Twemlow,  1  Price,  81;  DivoU  v.  Lead-  N.  E.  703. 
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widow.  She  named  as  defendant  one  who  claimed  to  be 
the  widow  by  a  marriage  subsequent  to  that  of  the  plain- 
tiff. The  plaintiff  proved  her  marriage.  It  was  con- 
tended that  it  was  upon  her  to  prove  it  had  not  been  dis- 
solved, otherwise  the  presumption  was  in  favor  of  the 
validity  of  the  second  marriage.*^  Wilkin,  C.  J.,  in  dis- 
missing the  contention,  said:  "Suppose,  as  in  this  case  she 
did,  the  wife  proves  her  marriage;  that  she  in  no  way 
violated  her  marriage  obligations ;  that  her  husband,  with- 
out cause,  deserted  her;  that  she  had  no  knowledge  of  his 
second  marriage  until  after  his  death;  that  she  had  no 
personal  knowledge  of  his  having  obtained  a  divorce,  and 
her  marriage  was  never  dissolved  in  the  jurisdiction  where 
she  lived  when  he  deserted  her,  and  where  she  continued 
to  live  to  the  time  of  his  death.  "Would  not  these  facts, 
in  the  absence  of  all  counter-testimony,  afford  reasonable 
grounds  for  presuming  that  no  divorce  was  obtained?  The 
validity  of  the  second  marriage  is  presumed  only  because 
of  the  presumption  which  is  always  indulged  in  favor  of 
innocence,  because  of  the  presumption  that  a  man  will  not 
commit  the  crime  of  bigamy.  But,  the  foregoing  facts 
being  proved  by  the  unoffending  wife,  the  question  of 
innocence  is  no  longer  a  matter  of  presumption.  The  hus- 
band had  no  valid  grounds  for  divorce.  To  obtain  one, 
he  must  have  sworn  falsely  himself,  or  procured  others  to 
do  so.  If  her  testimony,  and  that  of  witnesses  testifying 
on  her  behalf,  is  true,  as  to  her  conduct  and  his,  he  could 
not,  without  fraud  upon  a  court,  or  perjury,  obtain  a 
divorce.  We  think,  therefore,  the  evidence  that  the  wife 
had  done  nothing  inconsistent  with  her  marital  duty  was 
sufficient  to  overcome  the  presumption  in  favor  of  the 
legality  of  appellant's  (the  second  wife)  marriage,  and 
shift  the  burden  of  proving  it  upon  her."** 

ST  See  §§  14,  86-92,  ante.     For  a  38  It   is  well  settled   that  a   party 

collection  of  authorities  on  presump-  is  not  required  to  make  plenary  proof 

tions  arising  from  marriage,  see  note  of  a  negative  averment.     It  is  enough 

to  Megginaon  v.  Megginson,  14  L.  B.  that  he  introduces  such  evidence  as,  in 

A,  543.  the  absence  of  all  counter-teBtimoay, 
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§  745  (763).  Effect  of  statutes  on  the  subject.— The 
foregoing  sections  are  intended  to  convey  a  general  im- 
pression of  the  operation  of  the  common  law  on  the  subject 
of  the  competency  of  husband  and  wife  as  witnesses.  The 
greater  part  of  the  old  rules  had  been  swept  away  by  a 
series  of  heterogeneous  enactments  which  leave  the  subject 
to  be  considered  by  the  light  of  local  provision.*®  When 
we  come  to  the  Consideration  of  the  effect  of  statutes  upon 
the  comrrion-law  rules  on  the  subject  under  consideration, 
we  find  a  discouraging  lack  of  uniformity.  One  of  the  few 
genei-al  rules  on  this  subject,  about  which  there  is  little 
difference  of  opinion,  has  arisen  out  of  the  very  general 
adoption  of  statutes  which  have  removed  all  objections  to 
the  competency  of  witnesses  on  account  of  interest.  It  has 
generally  been  agreed  that  the  statutes  removing  the  dis- 
qualifications by  reason  of  interest  do  not  affect  the  dis- 
ability of  husband  and  wife  as  witnesses  for  or  against 
each  other.     The    disability  rests    on   grounds    of   public 

■wpl  afford  reasonable  ground  for  pre-  334,  57  Atl.  1090;  People  v.  Hough- 

Buming    that    the    allegation    is    true,  ton,  24  Hun  (N.  Y.),  501;  Broom  v, 

and,  when  this  is  done,  the  onus  pro-  Broom,  130  N.  C.  562,  41  S.  E.  673; 

handi    wiU    be    thrown    on  ,  his    ad-  State  v.  McGrath,  35  Or.  109,  57  Pac. 

versary:  1  Greenl,  Ey,,  §  78;  Schmis-  321;.  State  v.  Reynolds,  48  S.  C.  384, 

seur  V.  Beatrie,  147  Dl.  210,  35  N.  E.  26  S.  E.  679;  Davis  v.  Commonwealth. 

525.     See,  alsb,  §§  12,  180;  ante.  99   Va.   838,   38   S.   E.   191;    Selfe  v. 

39  In  several  jurisdictions  the  stat-  Isaacson,   1  Post.  &  F.   194;   Reg.  v. 

utes   removing   the   common-law   disa-  Roberts-,  18  Cox  0.  C.  530.     In  Tes;as, 

biUty   of   husband  ^  and   wife  as   wit-  the  husband  and- wife  may  in   crim- 

nesses     for     or     against     each     other  inal   cases   be   witnesses   one   for   the 

provide  their  owii  rule  as  to  compel-  dlher,  btit  not  against,  except  for  an 

ling    a   spouse    to    testify..    The    pro-  offense  committed  by  one  against  the 

visions  of  these  statutes  will  be  found  other:  See   Dumaa   v.   State,   14   Tex. 

in  the  excellent  note  to  Ex  parte  Be-  App.  464,  46  Am.  Eep.  241;  Dobbs  v. 

ville,  19  Ann.  Oas.  55,  from  which  we  State,  54  Tex.  Cr.  579,  113  S.  W.  921; 

take    the     following     references:  See  Brock  v.  State,  44  Tex.  Cr.  335,  100 

Lenoir  v.  Lenoir,  24  App.  gas.  (D.  C.)  Am.   St.  Eep.  859,  60  L.  R.  A.   465, 

160;   State  v.  Geer,  48  Kan.  752,  30  71  S.  W.  20;  and  as  to  cross-examina- 

Pac.    236;    Commonwealth  v.    Barker,  tion,   see   Creamer   v.   State,   34   Tex. 

185  Mass.  324,  70  N.  E.  203;  Byrd  v.  173;    Griffin    v.   State,   32    Tex.' 164; 

State,  57  Miss.  243,  34  Am.  Rep.  440;  Hampton     v.     State,     45     Tex.     154; 

State  v.,  .Willis,  119  Mo.  485,  24  S.  W.  Hobbs  v.  State,  53  Tex.  Cr.  71,  112 

1P08;  -Sehaab  v.  Schaab,  66  N.  J.  Eq.  S.  W.  308. 
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policy,  and  the  necessity  of  preserving  the  harmony  of  the 
marriage  relation,  and  not  merely  upon  the  ground  of 
interest  of  parties  or  witnesses.*"  Undoubtedly,  the  act  of 
Congress  has  cut  up  by  the  roots  all  objections  to  the  com- 
petency of  a  witness  on  account  of  interest.  But  the  objec- 
tion to  a  wife's  testifying  on  behalf  of  her  husband  is  not, 
and  never  has  been,  that  she  has  any  interest  in  the  issue 
to  which  he  is  a  party.  It  rests  solely  upon  public  policy. 
To  that  the  statute  has  no  application.  Accordingly, 
though  statutes  similar  to  the  act  of  Congress  exist  in 
many  of  the  states,  they  have  not  been  held  to  remove  the 
objection  to  a  wife's  competency  to  testify  for  or  against 
her  husband.*^  Grave  difficulty  has  arisen  in  those  states 
which  have  enacted  that  the  husband  or  wife  of  a,  party  to 
an  action  shall  be  a  competent  witness  for  or  against  the 
other,  and  which  apply  the  same  law  tp  civil  and  criminal 
cases.  The  source  of  the  difficulty  seems  to  be  that  the 
distinction  is  not  sufficiently  dearly  marked  in  the  decisions 
between  the  incompetency  of  v  the  spouse  to  testifying  and 
the  incompetency  of  the  evidence  when  the  spouse  was 
made  competent.  In  addition  to  the  disqualification  of  the 
husband  and  wife  to  testify  because  of  interest  or  unity  of 
interest,  the  testimony  of  husband  and  wife  criminating 
each  other  was  by  the  common  law  privileged  as  being 
primarily  detrimental  to  the  parties ;  and  such  testimony 
was  also  excluded  as  incompetent,  since  it  was  regarded  as 

40  Gordon  T.  Tweedy,  71  Ala.  202;  lap  T.  Hearn,  37  Miss.  471;  Fishbaek 

Dawley     v.     Ayres,     23     Cal.     108;  v.  Harrison,  137  Mo.  App.   664,   119 

.United  States  v.  Kan-Gi-Shun-Ca    (in  S.  W.   465;   Kelly  v.  Proctor,  41  N. 

English,  "Crow  Dog"),  3  Dak.  106,  14  H.  139;  Bird  v.  Davis,  14  N.  J.  Eq. 

N.  W.  437;  Ex  parte  Beville,  58  Fla.  467;  Parkhurst  v.  Berdell,  110  N.  Y. 

170,  19  Ann.  Gas.  48,  50  South.  685;  386,   6  Am.   St.   Bep.   384,   18   N.   E. 

Haworth  v.   Norris,   28   Pla.   763,   10  123;    Rice    v.   Keith,   63   N.    C.   319; 

South.  18;   Clark  v.  O'Gara  Coal  Co.,  Appeal    of    Dellinger,    71    Pa.    425; 

140  111.  App.  207;  Stanley  T.  Stanton,  Cram  v.  Cram,  33  Vt.  15;  Proctor  v. 

36  Ind.  445;  Allen  v.  Commonwealth,  Hill,  10  W.  ya.  59;  Lucas  v.  Brooks, 

134  Ky.   110,  20  Ann.  Gas.  884,   119  18   Wall.   436,  21    L.  Ed.    779.     See 

S.  W.  795;  McKeen  v.  Frost,  46  Me.  valuable  note  giving  the  substance  of 

239;      Kelly     v.     Drew,      12     Allen  many  statutes,  Gree'nl. '  Ev.,  §  334., 
(Mass.),  107,  90  Am.  Dec.  138;  Dun-  '41  Lucas  y.  Brooks,  supra. 
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detrimental  to  the  public  welfare,  because  it  would  impair 
marital  unity  and  harmony  and  because  of  the  natural 
repugnance  to  unseemly  conflicts  between  husband  and 
wife.  In  England,  very  radical  changes  have  been  made 
in  the  common-law  rules,  and  husband  and  wife  are  now, 
in  general,  competent  witnesses  for  or  against  each  other 
in  civil  actions,  except  that  they  cannot  be  compelled  to 
disclose  communications  made  to  each  other  during  the 
marriage.*^  In  the  United  States  courts  the  following 
rules  govern:  "No  witness  shall  be  excluded  in  any  action 
on  account  of  color,  or  in  any  civil  action  because  he  is  a 

party  to  or  interested  in  the  issue  tried In  all  other 

respects  the  laws  of  the  state  in  which  the  court  is  held 
shall  be  the  rules  of  decision  as  to  the  competency  of  wit- 
nesses in  the  courts  of  the  United  States  in  trials  at  com- 
mon law  and  in  equity  and  admiralty."**  But  this  statute 
has  been  held  inapplicable  to  criminal  trials  as  they  are  not 
embraced  within  the  words  "at  common  law."**  It  is 
obvious,  however,  that  the  state  laws  cannot  control  as  to 
the  competency  of  witnesses,  where  the  federal  constitu- 
tion or  statute  has  already  established  the  rules  that  shall 
govern  in  those  cases.*^  By  the  rules  of  construction 
which  have  been  adopted,  it  will  be  seen  that  this  statute 
does  not  change  the  common-law  rule  with  respect  to  the 
competency  of  husband  and  wife  as  witnesses,  except  so 
far  as  to  conform  the  practice  to  the  law  of  the  forum.** 

•12  Tayl.  Ev.,  10th  ed.,  §  1352.  44  Logan  v.  United  States,  144  U. 

43  U.  S.  Rev.  Stats.,  §  858   (U.  8.  S.   263,   36  L.   Ed.   429,   12   Sup.   Ct. 

Comp.    Stats.    1901,   p.    659;    7    Fed.  Eep.  617;   United  States  v.   Hall,  53 

Stats.  Ann.  1116)  ;   Mutual  Life  Ins.  Fed.  352. 

Co.   V.   Eobison,   58   Fed.   723,   22   L.  «    Potter  v.  Bank,  102  U.  S.   165, 

B.  A.  325,  7  C.  C.  A.  444;  Logan  v.  26  L.  Ed.  Ill;  Conueetieut  Ins.  Co.  ,. 

United  States,   144  U.  S.  302,  36  L.  Sehaefer,  94  U.  S.  458,  24  L.  Ed.  251;. 

Ed.  429,  12  Sup.  Ct.  Eep.  617;  United  Stephens  v.  Bernay,  42  Fed.  488. 

States  V.  Hall,  53  Fed.  352;  Connecti-  ...                 x.      ,       -,„   ,^  „     .„„ 

i  T       n           TT  ■       rr      i.  n       no  **  ^^<^«  V.   Brooks,   18   Wall.   436,. 

cut  Ins.  Co.   V.  Union  Trust  Co.,  112  „,  ^     -m    „^«     t>    ,    .   „           ^,       , 

U.  S.  250,  28  L.  Ed.  708,  5  Sup    Ct.       ,^  ^^^j  ^^  ^    ^^  ^^^^ 

Bep.  119;  Brugier  v.  Un. ted  States,  ,.  Metropolitan  By.  Co.,  119  N.  Y. 
1  Dak.  a,  46  N.  W.  502    (an  Indian       ...    „„  ^    „    ,' 


held  competent). 


540,  23  N.  E.  1054. 
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There  is  hardly  a  state  in  which  the  common-law  rules 
remain  intact  on  this  subject,  but  there  is  such  wide  dis- 
similarity between  the  statutes  of  the  several  states  and 
the  decisions  based  thereon  that  no  full  discussion  of  such 
statutes  would  be  practicable  within  the  scope  of  this  work, 
and  we  limit  them  to  only  a  few  illustrations.  In  a  large 
number  of  states,  the  precaution  has  been  taken  to  ex- 
pressly declare  the  common-law  rule  that  communications 
between  husband  and  wife  during  marriage  are  incompe- 
tent;*'' but  in  some  states,  such  communications  may  be 
received  by  consent  of  the  other  spouses.*^  Generally, 
these  statutes  exclude  "any  communications"  made 
between  husband  and  wife  during  marriage,  although  in  a 
few,  the  language  of  the  statute  is  "confidential  communi- 
cations,"*® or  "private  communications. "^^ 

§  745a.  Same,  continued. — ^In  the  preceding  section  we 
referred  to  the  difficulties  which  are  encountered  in  con- 
struing statutes  making  husband  and  wife  competent  wit- 
nesses for  and  against  each  other.  In  some  of  the  states 
in  which  such  statutes  are  in  force,^'  an  effort  has  been 

■»T  See  the  statutes  of  the  jurisdio-  862,   and  State  v.  Kenyon,   18  E.   I. 

tion.  217,  26  Atl.  199,  it  seems  that  under 

48  Cal.  Code  Grim.  Proc,  §  1881 ;  similar  statutes  the  witnesses  are  com- 
Wis.  Rev.  Stats.,  §  4072;  S.  X).  Rev.  petent  but  not  compellable.  In  Gos- 
Stats.,  §  6491 ;  N.  D.  Rev.  Codes  1905,  selin  v.  Rex,  33  Can.  Sup.  Ct.  255,  the 
§  7253;  N.  Y.  Code,  §  831;  Wolford  court  said:  "Being  made  by  the  latter 
V.  Farnham,  44  Minn.  159,  46  N.  W.  act  'competent  witnesses'  on  the  tri.il 
295;  Eaton  v.  Knowles,  61  Mich.  625,  of  one  or  the  other  for  any  offense, 
28  N.  W.  740.  their     incompetency,     •which     existed 

49  Wis.  Rev.  Stats.,  §  4072;  N.  Y.  under  the  common  law,  was  removed. 
Code,  §  831;  Mo.  Rev.  Stats.,  §  2637;  No  distinction  was  attempted  to  be 
N.  C.  Rev.  Stats.,  §  588;  Dig.  Laws,  drawn  between  their  competency  for 
1896,  Penn.  Pepper  &  Lewis,  "Wit-  the  prosecution  or  for  the  defense. 
Tiesses,"  §  4;  W.  Va.  Code,  3d  ed..  No  limitation  upon  this  competency 
^891,  c.  130,  §  22.  See  §  735,  ante.  was  inserted  beyond  that  of  prohibit- 
so  Mass.   Rev.   Laws,   1902,  o.   175,  ing    the    disclosure    of    marital    com- 

p.   1577.  munications.     These  were  not  left  to 

51  See  Ex  parte  Beville,  58  Fla.  170,  the  whim,  election,  or  caprice  of  the 

19    Ann.    Cas.    48,    50    South.    685;  parties.     Their  incompetency  on  these 

Clements   v.    Marston,   52    N.    H.   31.  matters  was  retained.     On  all  others 

In   Haberty  y.   State,   8   Ohio   C.   C.  it  was  removed.     Henceforth,   except 
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made  to  construe  the  statute  as  one  compelling  the  hus- 
band or  wife  to  testify  when  the  result  would  be  to  incrim- 
inate the  other  of  them  as  the  case  may  be.  In  what  may 
be  regarded  as  a  leading  case,^^  the  court. has  drawn  the 
following  conclusions  f roin  the  authorities :  1.  The  English 
decisions  rendered  prior  to  the  war  of  the  Eevolution  are 
evidence  of  what  the  common  law  is;  but  in  order  to  be 
binding  here,  these  decisions  must  be  clear  and  unequivo- 
cal. 2.  At  the  common  law  neither  the  husband  nor  wife 
could  be  witnesses  for  or  against  each  other,  except  in 
cases  of  necessity,  as  where  the  offense  is  directly  against 
the  person  of  the  wife.  3.  The  common-law  made  no  dis- 
tinction between  the  incompetency  of  one  spouse  to  tes- 
tify for  or  against  the  other  as  a  matter  of  disability,  and 
incompetency  as  a  matter  of  privilege.  And  they  held  (a) 
that  by  the  Florida  statutes  the  husband  and  the  wife  are 
made  competent  and  compellable  witnesses  for  or  against 
each  other  in  both  civil  and  criminal  cases,  (b)  That  the 
change  of  the  common-law  rule  by  making  one  spouse  a 
competent  witness  against  the  other  does  not  affect  the 
rule  against  disclosure  of  marital  communications.  The 
case,  the  subject  of  this  decision,  was  one  wherein  a  wife 
objected  to  testify  against  her  husband  as  to  a  crime  not 
committed  upon  her,  and  having  been  punished  for  con- 
tempt she  sought  release  on  habeas  corpus,  which  was 
refused,  Chief  Justice  Whitfield  and  Shackleford,  J.,  dis- 
senting., As  the  dissenting  opinion  appeals  to  us  as  the 
sounder  law,  it  will  be  necessary  to  see  the  basis  on  wliich 
the  court  rested  its  decision.  It  niust  be  noted  that  in  this 
case  the  wife,  who  was  the  witness,  claimed  her  privilege 
not  to  testify  against  her   husband.     The   court  seems  to 

with    respect    to    marital   communica-  which  she  should  testify;    only  as  to 

tions,  they  stood  in  the  same  position.  the  disclosure  of  marital  communica- 

as  other  witnesses,  and  could  not  re-  tions  was  she  incompetent  to  testify." 

fuse  to  answer  any  legal  question  put,  52  Ex  parte  Seville,  supra,   to   the 

to  them The  wife  being  a  com-  useful  note  to  which,  in  19  Ann.  Cas. 

patent   witness,    it    was    not    open    to  5o,  we  are  indebted  for  much  of  the 

her,  in  my  opinion,  to  refuse  to  give  matter  in  this  section, 
evidence,  or  to  select  the  points  upon 
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have  relied  upon  authorities  from  its  own  state  and  New 
Hampshire,^*  and  upon  a  supposed  inconsistency  in  the  co- 
existence of  the  two  rules.  Parkhill,  J.,  who  delivered  the 
opinion  of  the  court,  said:  "The  well-recognized  conjimon- 
law  rule  that  neither  husband  nor  wife  could  be  a  witness 
for  or  against  each  other  would  seem  to  be  inconsistent 
with  the  idea  that  the  wife's  testimony  on  her  husband's 
behalf  is  treated  as  receivable,  while  it  is  his  privilege  to 
keep  her  from  testifying  against  him  and  hers  to  refrain 
from  doing  so.    How  could  the  common  law  regard  the 


53  In  Clements  v.  Marston,  52  N.  H. 
31,  after  stating  what  the  eommuniea- 
tion  was,  the  court  said:  "In  the  acts 
of  1869,  chapter  23,  respondents  were 
allowed  to  testify;  by  the  act  of  1871, 
chapter  38,  the  disqualification  of  in- 
famy is  removed,  and  the  wife  is 
made  a  competent  witness  in  all  crim- 
inal cases  where  the  respondent,  is 
allowed  to  testify;  and  this  act  is 
applied  to  pending  suits,  and  made 
to  take  effect  from  its  passage.  In 
criminal  cases,  then,  it  ^ould  seem 
that  the  wife  is  made  a  competent 
witness  in  aU  cases ;  for  it  is  not  in 
those  cases  where  the  husband,  being 
respondent,  requests  or  elects  to  tes- 
tify, that  she  is  made  competent,  but 
in  all  cases  where  he  is  allowed  to 
testify,  which,  by  the  act  of  1869,  is 
in  all  eases;  and  the  wife  being  made 
a  competent  witness  iii  all  criminal 
cases,  she  may  be  called  to  testify  for 
or  against  her  husband  in  all  cases 
where  he  is  accused  of  crime.  Thus 
it  appears  that  the  present  policy  of 
our  legislation  on  this  subject  is  to 
make  the  husband  and  wife  competent 
witnesses  for  or  against  each  other, 
just  as  though  they  were  strangers, 
in  no  way  connected,  except  in  the 
single  case  where  the  court  can  see 
that  such  testimony  would  lead  to 
a  violation  of  marital  confidence. 
Applying  that  principle,  there  would 
Evidence  IV — 30 


seem  to  be  no  good  reason  why  the 
wife  should  not  have  testified  in  the 
case  before  us.  They  are  to  be 
allowed  or  compelled  to  testify  for 
or  against  each  other  in  all  cases, 
just  like  persons  in  no  way  related 
to  each  other,  with  this  single  excep- 
tion; and  this  violation  of  marital 
confidence  must  be  soniething  confided 
by  one  to  the  other,  simply  and 
specially  as  husband  or  wife,  and 
not  what  would  be  communicated  to 
any  other  person  under  the  same  cir- 
cumstances." This  decision  clearly 
shows  the  exception  as  to  marital  con- 
fidences. If  the  policy  of  the  legis- 
lature was  to  make  husband  and  wife 
strangers  in  such  eases,  and  the  ex- 
ception as  to  the  violation  of  marital 
confidence  is  conceded,  by  what  reason- 
ing can  the  exception  as  to  conaortial 
incrimination  be  excluded?  It  seems 
to  us  that,  to  be  logical,  the  decision 
should  have  been  that  the  effect  of 
the  new  statute  was  to  make  the 
husband  and  wife  in  such  cases 
strangers  for  all  purposes  and  create 
no  exceptions  at  all.  Once,  however, 
admit  that  the  statute  does  not  abro- 
gate the  common-law  rule  entirely, 
there  is  no  foundation  for  reading 
into  it  that  the  privilege  of  refusal 
to  testify  against  the  spouse  has  been 
taken  away. 
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testimony  of  husband  or  wife  criminating  the  other  con- 
sort as  detrimental  to  the  public  welfare,  excluding  such 
testimony  as  being  disqualified  or  incompetent,  and  at  the 
same  time  regard  such  testimony  as  detrimental  to  the 
parties  only  and  exempt  it  as  being  privileged — thereby 
making  it  optional  with  the  spouse  to  divulge  it?  Is  there 
not  a  clear  inconsistency  in  the  idea  that  this  testimony 
may  be  detrimental  to  the  public  welfare  and  incompetent, 
and  the  other  idea  that  this  testimony  may  be  detrimental 
to  the  parties  and  privileged  to  be  divulged?  We  think  so. 
It  may  be  that  in  the  formative  period  of  this  doctrine,  the 
testimony  of  husband  or  wife  against  the  other  was  con- 
sidered detrimental  to  the  parties  only  and  exempt  as 
privileged.  But  certain  it  is  the  common  law  finally  came 
to  regard  such  testimony  as  detrimental  to  the  public  wel- 
fare also,  and  excluded  it  as  being  incompetent  and  dis- 
qualified. Then  the  privilege  disappeared  or  became 
merged  in  the  doctrine  of  disqualification,  giving  rise  to 
the  well-recognized  rule  of  the  common  law  that  neither 
husband  nor  wife  can  testify  for  or  against  the  other,  with 
certain  exceptions  not  important  here.  The  privilege, 
then,  becoming  merged  in  the  doctrine  of  disqualification, 
the  statute  that  removed  the  disqualification  removed  the 
privilege  also.  However  that  may  be,  assuming  that  the 
common-law  rule  of  exclusion  was  based  both  upon  the  idea 
of  privilege  and  the  idea  of  disqualification  also,  and  that 
it  were  possible  for  them  to  travel  together,  it  is  perfectly 
clear  that  both  the  privilege  and  the  disqualification  have 

been  abolished  in  this  state  by  statute Our  statute 

applies  both  to  the  privilege,  if  there  be  one,  and  to  the 
disqualification,  because  it  provides  broadly  that  neither  the 
husband  nor  the  wife  shall  be  excluded  as  witnesses.  It 
does  not  provide  that  neither  the  husband  nor  the  wife  shall 
be  disqualified  as  witnesses.  It  is  not  thus  directed  at  the 
disqualification  of  husband  and  wife  as  distinguished  from 
a  privilege;  and  the  effect  of  the  statute  is  not  to  exclude 
husband  and  wife  as  witnesses  upon  any  ground,  whether 
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called  privilege  or  disqualification,  but  it  places  them  upon 
the  same  footing  as  other  witnesses ;  and,  as  the  provisions 
of  law  relative  to  the  competency  of  witnesses  and  evidence 
in  civil  cases  are  made  to  obtain  also  in  criminal  cases 
(section  3919,  General  Statutes),  the  husband  and  wife  may 
testify,  and  may  be  compelled  to  testify  for  or  against  the 
other,  in  criminal  and  civil  cases,  to  any  fact  the  knowledge 
of  which  was  acquired  by  them  independently  of  their 
marriage  relation."  The  learned  judge  then  says:  "The 
disqualification  or  privilege,  so  called,  of  husband  and  wife 
as  witnesses  at  common  law  must  not  be  confounded  with 
the  doctrine  of  confidential  or  marital  communications. 
Our  statute  is  aimed  at  objections  to  husband  and  wife  as 
witnesses — ^not  to  the  matter  of  their  testimony;  and  the 
change  of  the  common-law  rule  by  maldng  one  spouse  a 
competent  witness  against  the  other  does  not  affect  the 
rule  against  disclosure  of  marital  communications."  In 
the  dissenting  opinion,  Whitfield,  C.  J.,  deals  cogently  with 
the  application  of  this  proposition.  He  said:  "The  peti- 
tioner being  a  wife  has  the  privilege  accorded  to  her  at 
common  law  and  not  taken  from  her  by  statute,  of  not 
testifying  against  her  husband  when  charged  with  a  crime 
upon  the  person  of  another.  This  privilege  is  a  legal 
right  given  for  the  benefit  of  the  parties  and  of  the  mar- 
riage relation  and  for  the  public  good ;  and  even  if,  in  view 
of  the  public  interest  in  the  exclusion  of  such  testimony, 
the  law  permits  the  privilege  to  be  waived,  it  is  a  right 
that  may  be  asserted,  and  should  be  regarded  as  sacred. 
In  refusing  to  obey  the  order  of  the  court  to  testify  for 
the  state  in  a  prosecution  of  her  husband  for  a  crime  not 
upon  her  person,  she,  in  my  judgment,  merely  asserted  a 
legal  right,  and  by  doing  so  did  not  violate,  but  observed, 
the  law."  Where  the  law  permits  testimony  to  be  with- 
held because  it  is  detrimental  to  the  public  welfare,  the 
testimony  is  excluded  as  being  incompetent.  Where  the 
law  permits  testimony  to  be  withheld  because  it  is  detri- 
mental to  the  parties,  the  testimony  is  exempted  as  being 
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privileged.  Interested  testimony  is  not  ordinarily  detri- 
mental to  the  parties  to  an  action;  but  as  it  gives  oppor- 
tunity for  perjury,  the  common  law  regarded  it  as 
detrimental  to  the  public  welfare  and  excluded  it  as  being 
incompetent.  Testimony  of  the  husband  or  wife  crimina- 
ting the  other  consort  or  divulging  marital  confidences  is 
directly  detrimental  to  the  parties  primarily,  and  the 
common  law  exempted  it  as  being  privileged.  The  common 
law  also  regarded  the  testimony  of  husband  or  wife  crimi- 
nating the  other  consort  or  revealing  marital  confidences  as 
detrimental  to  the  public  welfare,  and  excluded  such  testi- 
mony as  being  incompetent.^*  "If  at  common  law,"  said 
the  learned  chief  justice,  "there  was  a  privilege  accorded  to 
the  husband  and  wife  of  not  being  forced  to  directly  accuse 
the  other  consort  of  crime,  that  privilege  related  to  the 
testimony  to  be  given,  and  was  for  the  benefit  of  the  ac- 
cused and  of  the  marital  relation  in  the  interest  of  the  gen- 
eral welfare.  It  is  true,  testimony  against  the  consort 
accused  of  crime  may  not  be  confined  to  confidential  com- 

54  See    1    Greenl.    Kv.,    §    340.     To  In  the  ease  of  Mercer  y.  State,  40  Fla. 

abrogate  a   rule   excluding   testimony  216,  74  Am.  St.  Eep.  135,  24  South, 

because  incompetent  does  not  affect  a  154,  It  was  held  the  statutes  that  are 

rule    exempting    the    same    testimony  now  sections  1502  and  3919,  General 

because  it  is  privileged,  in  the  absence  Statutes  of  1906,   "removing   the   in- 

of  such  an  intent  expressed  or  implied.  competency  as  witnesses   of   husband 

The  purpose  of  the  statutes  modifying  and  wife  because   of  the  interest   of 

the  common-law  rules  as  to  testimony  either  in  both  civil  and, criminal  cases, 

of  parties  to  a  suit  and  those  inter-  do  not   have  the  effect  of  empower- 

ested  in  the  event  of  the  suit,  and  the  ing  either  of  them,  when  they  become 

husband   or   wife   of   such   parties   or  witnesses,  to  give  illegal  or  incompe- 

persons,  is  to  remove  the  rule  exclud-  tent    testimony    by    detailing    or    ex- 

ing    as    being    incompetent    testimony  posing  those  confidential  transactions 

that   was  regarded  as   detrimental  to  or   communications   that   have   passed 

the  public   welfare;    and   there  is  no  bet\Yc<>u  them  in  consequence  of  their 

expressed   or  implied   purpose   to   ab-  marriage  relation,  that  the  law  privi- 

rogate   the   rule   of   the   common    law  leges    and   shields    from   exposure   by 

exempting  as  privileged  testimony  of  either  of  the  parties  to  the  communi- 

the  husband  or  wife  directly  incrim-  cation;   and  this  to  preserve  a  whole- 

inating  the  other  consort  or  disclosing  some  public  policy."     This  decision  is 

marital  confidences,   though  the   same  in  line  with  the  authorities  and  is  cor- 

character   of   testimony   was   also   ex-  rect  in  principle:   Dissenting  opinion 

'Oluded  as  incompetent  at  common  law.  of  Whitfield,  C.  J.,  supra. 
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munications  between  the  husband  and  wife ;  but  there  is  a 
basis  in  public  welfare  for  the  sacredness  of  confidential 
communications  between  husband  and  wife,  there  is  a  basis 
of  equal,  if  not  superior,  merit  for  the  privilege  that  each 
consort  had  at  common  law  of  not  being  forced  to  accuse 
the  other  spouse  of  a  criminal  offense The  modify- 
ing statutes  specifically  refer  to  the  disqualification  and 
exclusion  of  persons  as  witnesses  because  of  interest,  and 
though  the  exclusion  as  witnesses  is  modified,  the  language 
used  is  not  broad  enough  to  abrogate  the  privilege  of  the 
testimony  of  husband  or  wife  against  the  other  spouse  al- 
lowed by  law  as  a  privilege  against  self-accusation  and 
exposure  of  marital  confidences,  or  to  prevent  the  exclusion 
of  such  testimony  as  being  inadmissible  on  grounds  affect- 
ing not  interest  or  mere  public  policy,  but  the  public  wel- 
fare." After  referring  to  the  state  statutes,  the  following 
conclusion  is  drawn:  "If  it  be  conceded  that  the  above 
statutes  completely  remove  all  disqualifications  of  husband 
or  wife  as  witnesses,  thereby  making  them  competent  to 
testify,  the  statutes  do  not  remove  the  privilege  or  authorize 
the  giving  of  incompetent  testimony  as  recognized  by  the 
rules  of  the  common  law.^^  It  would  seem,  however,  that 
the  above  statutes  only  remove  such  disqualifications  as 
depended  upon  interest;  and  whether  the  exemption  from 
adverse  testimony  of  husband  or  wife  is  regarded  as  a  dis- 
qualification or  as  a  privilege,  such  exemption  is  not  af- 
fected by  the  statutes,  but  it  remains  as  at  common  law."^* 
If  it  is  the  intention  of  the  legislature  to  modify  the  com- 
mon-law rules  disqualifying  witnesses  for  interest,  it  is 
well  settled  that  statutes  giving  effect  to  that  intention  do 

^  BB  Mercer  v.  State,  supra.  claimed   as    such.     The   precise   point 

56  In  the  cases  of  Everett  v.  State,  presented    here    does    not    appear    to 

33    Ma.    661,    15     South.    543,    and  have   been    considered   in    Florida    in 

Walker  v.  State,  34  Fla.  167,  43  Am.  any  other  case.     In  State  v.  MoCord, 

St.  Rep.    186,   16   South.   80,   the   ob-  8  Kan.  232,  12  Am.  Rep.  469,  it  was 

jeetion    vpas    not    specially   upon    the  not  the  witness  who  claimed  the  privi- 

ground  that  the  wife  was  privileged  lege.     It  was  the  defendant  who   ob- 

not   to   testify   against   her   husband.  jected,  though  the  witness  was  willing 

In    neither    case    was    the    privilege  to  testify. 
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not  affect  the  rules  of  law  relating  to  incompetent  or  privi- 
leged testimony  unless  they  are  so  expressly  stated.  "We 
do  not  doubt  the  power  of  the  legislature  to  change  this 
ancient  and  well-supported  rule;  but  an  intention  to  make 
such  a  change  should  not  lightly  be  imputed.  It  cannot  be 
assumed  that  it  is  indifferent  to  sacred  things,  or  that  it 
means  to  lower  the  holy  relations  of  husband  and  wife  to 
the  material  plane  of  simple  contract.  So,  before  any  de- 
parture from  the  rule  affirmed  through  the  ages  of  the  com- 
mon law — a  rule  having  its  solid  foundation  in  the  best 
interests  of  society — can  be  adjudged,  the  language  declar- 
ing the  legislative  will  should  be  so  clear  as  to  prevent  doubt 
as  to  its  intent  and  limit.  "^^ 

§  746  (764).  Same,  continued. — We  have  already  dis- 
cussed the  exception  under  which  one  spouse  was  allowed 
to  testify  against  the  other  in  case  of  criminal  prosecution 
for  personal  injury  to  the  witness.  In  nearly  every  state 
this  exception  has  been  preserved,  in  many  instances,  by 
express  statute.  In  some  states,  the  statute  has  somewhat 
enlarged  the  scope  of  this  common-laiv  exception.  In  vari- 
ous states  the  wife  by  statute  may  testify  against  the  hus- 
band in  criminal  actions  for  abandonment,^^  and  in  others 

57  Bassett  v.  United  States,  137  IT.  upon  the  deepest  and   soundest  prin 

S.   496,   34  L.   Ed.   762,   11   Sup.   Gt.  eiplea  of  our  nature,  principles  which 

Rep.    165;    Underhill's    Grim.    Ev.,    §  have    grown    out    of    those    domestic 

185;  Byrd  v.  State,  57  Miss.  243,  34  relations  that  constitute  the  basis  of 

Am.   Eep.   440;   Lucas  v.  Brooks,   18  civil  society,  and  which  are  essential 

Wall.   436,   21  L.   Ed.   779;    State   v.  to   the   enjoyment  of   that  confidence 

Willis,  119  Mo.  485,  24  S.  W.  1008.  which    should    subsist    between    those 

In    Stein    v.    Bowman,    13    Pet.    209,  who  are  connected  by  the  nearest  ami 

222,    10    L.    Ed.     129,    Mr.    Justice  dearest    relations    of   life.     To    break 

McLean   used   this   language:    "It   is,  down   or  impair  the  great  principles 

however,    admitted    in    all    the    cases  which  protect  the  sanctities  of  husband 

that  the   wife   is   not   competent,   ex-  and   wife,   would    be    to    destroy    the 

cept   in    cases   of   violence    upon    her  best  solace  of  human  existence." 
person,  .directly  to  criminate  her  hus-  68  111.  Eev.  Stats.  1905,  Hurd,  c.  68, 

band,  or  to  disclose  that  which  she  has  §   25,  p.   1149   (Laws   1903,  p.   155)  ; 

learned  from  him  in  their  confidential  Ga.    Grim.   Code,    §    1101;    Vt.   Stats, 

intercourse."     "This   rule    is    founded  1902,  No.  123. 
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in  actions  for  higamy.^^  It  will  be  found  that  tlie  statutes 
quite  generally  permit  husband  and  wife  to  testify  in  civil 
actions  between  themselves,  as  in  actions  for  divorce,  or  in 
controversies  respecting  property  rights.  In  some  in- 
stances, the  statute  makes  such  provision  in  specific  terms ; 
in  others,  the  statute  provides  in  general  terms  that  parties 
to  an  action  may  testify  in  their  own  behalf,  or  that  all  per- 
sons, with  certain  designated  exceptions,  are  competent. 
In  a  few  states,  the  distinction  is  made  by  statute  that,  with 
certain  exceptions,  husband  and  wife  may  be  witnesses  for, 
hut  not  against,  each  other.^"  In  New  York,  the  court  held, 
in  construing  such  a  statute,  that  where  a  defendant  on 
trial  for  murder  objected  to  having  his  wife  sworn  as  a  wit- 
ness for  the  prosecution,  the  jury  might  properly  infer  that 
the  testimony  would  have  been  unfavorable.*^  And  in 
another  case  it  was  held  that  where  the  wife  had  testified 
for  the  husband,  defendant  in  a  murder  case,  he  had  the 
right  to  object  to  confidential  communications,  and  that  it 
was  not  merely  her  privilege  to  object.^^  In  some  juris- 
dictions, the  incompetency  of  the  husband  or  wife  as  a  wit- 
ness may,  with  certain  restrictions,  be  waived  by  the  con- 
sent of  the  other  spouse.^^  In  Minnesota,  it  was  held  under 
such  a  statute  that,  where  a  wife,  the  defendant,  had  ob- 
jected to  the  examination  of  her  husband  as  a  witness,  and 

69  Mich.  Acts  1897,  No.  212.  statutes,  People  v.   MuUings,  83   Cal. 

60  Iowa,  Ann.  Code,  1897,  §§  4606,      138,    17   Am.   St.   Kep.    223,   23   Pac. 
4607;  Pareell  v.  MeEeynolds,  71  Iowa,      229. 

623;    Texas,    Grim.    Code    (Willson),  63  Maine,  Eev.  Stats.,  §  107,  p.  751; 

§    1896,   art.   775;    Ohio,   Rev.    Stats.  Michigan,  Comp.  Laws,  §  4340;  Min- 

1898,   §   7284;   New  York  Pen.   Code  nesota.    Stats.    1894,    §5662,   par.    1; 

1881,  §  715;  New  Jersey  Gen.  Stats.  Wolford  v.  Farnham,  44  Minn.  159,  46 

1896,  "Evidence,"  §  51;  Kansas,  Gen.  N.  W.  295;   Fitzgerald  v.  Meyer,  37 

Stats.  1897,  c.  102,  §  217 ;  Mississippi,  Neb.   50,   55   N.   W.   296 ;    California, 

Gen.   Laws   1892,   §    1739;    Nebraska,  Rev.    Stats,,    §     1881;    Blanohard    v. 

Stats.,  §  5965;   Texas,  Stats.,  §  775;  Moors,  85  Mich.  380,  48  N.  W.  542; 

West    Virginia,    e.    130,    §    22;    Code  Oregon,  B.  &  C.  Codes  &  Stats.  1902,  § 

1906,   §   3944.  724.     In  some  states  such  consent  only 

61  People  V.  Hovey,  92  N.  Y.  554.  relates  to  confidential  communications : 
«2  People  V.  Wood,  126  N.  Y.  249,  Wisconsin,  Eev.   Stats.,   §  4072;   New 

27  N.  B.  362.     See,  under  California      York  Code,  §  831. 
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refused  her  consent,  she  might  still  call  him  as  her  own 
witness.***  In  a  later  case  in  that  state,"^  where  the  hus- 
band of  a  legatee  in  a  will  was  one  of  the  attesting  wit- 
nesses, he  was  objected  to  on  the  ground  of  the  general  in- 
competency growing  out  of  the  marriage  relation.  The 
court  said:  "The  only  limitation  upon  the  competency  of 
either  is  found  in  the  General  Statutes  of  1878,  chapter  73, 
section  10,  which  provides  that  neither  party  shall  be  ex- 
amined without  the  consent  of  the  other.  They  are  not 
thereby  made  incompetent  witnesses,  nor  are  they  to  be 
classed  as  such,  though  their  right  to  be  examined  is  con- 
tingent upon  the  consent  of  that  one  for  or  against  whom 
the  witness  may  be  offered.  It  does  not  follow  that  a  mar- 
ried person  is  incompetent  to  attest  a  will  because  the  hus- 
band or  wife  of  such  person  is  a  beneficiary  under  the  will. 
He  can  only  become  incompetent  in  a  single  contingency, 
and  that  is,  in  case  such  interested  party  shall  become  a 
contestant  on  the  subsequent  probate  of  the  will.  If  the 
latter  be  not  a  contesting  party,  he  is  in  no  position  to  raise 
the  objection,  and  he  may  not  choose  to  do  it  if  he  is ;  and, 
if  he  be  one  of  the  proponents,  he  thereby  consents  to  the 
testimony  of  the  attesting  witnesses.  The  contingency 
which  would  make  him  incompetent  may  never  arise,  and, 
if  it  does,  it  must  be  deemed  to  arise  subsequent  to  the  act 
of  attestation.  In  the  case  at  bar,  then,  what  evidence  is 
there  that  the  witness  is  incompetent?  The  wife  is  pro- 
ponent, and  offers  to  examine  her  husband  as  a  witness. 
No  question,  therefore,  in  respect  to  his  competency  is 
raised.  Incompetency  in  a  witness  is  not  presumed,  and  the 
question  is  to  be  determined  when  the  offer  to  examine  the 
witness  is  made,  and  then  the  facts  are  to  be  ascertained 
by  the  court.  The  witness  is  not  shown  to  be  incompetent 
in  this  case,  and  his  evidence  on  the  probate  of  the  will 
was  properly  received."""     The  California  statute  is  as 

64  Wolford  V.   Faniham,   44  Minn.       45    Am.    St.   Rep.   434,   22   L.   E.    A. 

1.59,  46  N.  W.  295  481,  57  N.  W.  219. 

«K  T  Tj  It,     Tn7-n    re  Tv;r-         DD  ""  ^"  Tillotson  V.  Pricharcl,  60  Yt. 

65  In  re  Holt's  Will,  56  Minn.  33,      t^t    a   k       o^    n        nr    , .    a  .,    „„« 

'  '      107,  6  Am.  St.  Eep.  95,  14  Atl.  302, 


473  COMPETENCY  OP  WITNESSES.  §  746  (764) 

follows:  "A  husband  cannot  be  examined  for  or  against 
Ms  wife,  without  her  consent,  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by  one  to  the  other 
during  the  marriage ;  but  this  exception  does  not  apply  to 
a  civil  action  or  a  proceeding  by  one  against  the  other;  nor 
to  a  criminal  action  or  proceeding  for  a  crime  committed 
by  one  against  the  other;®''  or  in  an  action  brought  by  hus- 
band or  wife  against  another  person  for  the  alienation  of 
the  affections  of  either  husband  or  wife  or  in  an  action 
for  damages  against  another  person  for  adultery  committed 
by  either  husband  or  wife."®*  The  Penal  Code  of  the  same 
state  provides,  among  other  things,  that  neither  husband 
nor  wife  is  a  competent  witness  for  or  against  the  other 
in  a  criminal  action  or  proceeding  to  which  one  or  both 
are  parties,  except  with  the  consent  of  both,  or  in  case  of 
criminal  actions  or  proceedings  for  a  crime  committed  by 
one  against  the  person  or  property  of  the  other,  or  in  cases 
of  criminal  violence  upon  one  by  the  other,  or  in  cases  of 
criminal  actions  or  proceedings  for  bigamy,  or  adultery, 

it  is  held  tliat  tlie  wife  of  the  grantor  Ins.   Co.  v.   Chester,  P.  &  Ste.   G.  B. 

in  a  Minnesota  deed  was  a  competent  Co.     (Mo.    App.),    153    S.    W.    544; 

attesting    witness    thereto,    under    the  Mueller  v.  State  (Tex.  Or.  App.),  133 

provisions  of  the  statute  we  have  been  S.     W.     1142;     Kiepert     ^.     Nugent 

considering,  and  the  court  say  "that  (Wis.),  140  N.  W.  1123;  Pace  v.  St. 

^he    was    a    competent    witness,    and  Louis  Southwestern  H.  Co.  (Mo.  App.), 

might  be  examined  with  the  consent  156   S.    W.    746;    West   &   Russell    v. 

of  her  husband."     The  court  also  held,  Rawdon  (Okl.),  130  Pac.  1180;  Guth- 

as  in  the  Minnesota   ease  cited,  that  rie  v.  Mitchell  (Okl.),  132  Pac.  13S; 

the  plaintiff,  by  offering  the  deed  in  First    Bank    of    Springtown    v.    Hill 

evidence,  consented  to  her  being  a  wit-  (Tex.  Civ.  App.),  151  S.  W.  652.     See, 

ness.  also.  Whitehead   v.   Kirk    (Miss.).   61 

6T  The  section. originally  ended  here.  South.  737,  in  which  Cook,  J.,  usefully 

68  Cal.  Code  Civ.  Proc.,  §  1881,  as  reviews  the  Mississippi  decisions.    But 

amended  in  1911.     See  the  late  cases:  in  a  proceeding  against  a,  third  party. 

Western  Nat.  Life  Ins.  Co.  v.  William-  one  spouse  may  not  testify  what  the 

son-Halsell-Frazier    Co.     (Okl.),     131  other  spouse  has  said  in  the  absence 

Pac.  691;   Sands  v.  David  Bradley  &  of  the  third  party:   Goff  v.  Murphy, 

Co.  (Okl.),  129  Pac.  732   (transaction  153    Ky.    634,   156   S.   W.   95.     This, 

before    marriage)  ;    Eason    v.    Lyons  howpier,  is  rather  on   the  ground   of 

(Va.),  76  S.  E.  957;  Connecticut  Fire  hearsay  than  of  marital  relation. 
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or  in  cases  of  criminal  actions  or  proceedings  brought  under 
the  provisions  of  sections  270  and  270a  of  that  code.  These 
statutes  are  given  for  the  reason  that  they  have  been  sub- 
stantially adopted  by  a  group  of  states;  and  they  well  il- 
lustrate the  tendency  of  modern  legislation  on  the  subject.®" 


§  747  (765).  General  tendency  of  the  statutes. — From 
the  wide  diversity  of  statutes  in  the  different  jurisdictions, 
it  sufficiently  appears  that  the  practitioner  must  become 
familiar  with  the  statute  of  the  forum,  and  observe  the 
changes  which  have  been  made  from  the  common-law  rule. 
It  will  also  be  apparent  from  our  discussion  in  the  preced- 
ing sections  of  the  effect  of  the  statutes  upon  the  common- 
law  rule,  that  the  careful  lawyer  must  keep  a  vigilant 
eye  upon  the  language  of  the  statutory  provision  in  its 
bearing  upon  the  removal  of  incompetency  for  interest  or 


69  Compare  the  statutes  of  Dakota, 
Oregon,  Idaho,  Arizona,  Nevada,  Mon- 
tana, Washington,  Colorado  and  Min- 
nesota. In  California  it  has  been  held 
that  neither  the  provisions  of  section 
1881  of  the  Code  of  Civil  Procedure, 
relating  to  privileged  communications 
between  husband  and  wife,  nor  those 
of  section  1322  of  the  Penal  Code, 
rendering  the  wife  incompetent  to  tes- 
tify against  her  husband  in  a  criminal 
ease,  were  violated  by  the  introduction 
in  evidence  of  a  letter  written  under 
the  following  circumstances  by  defend- 
ant to  his  wife.  The  letter  was  as 
follows:  "I  have  had  to  confess  to 
pututting  Dinamite  on  Dickenson's 
Porch,  you  cannot  see  me  before 
Monday  bet  9  and  11  the  Det  found 
the  dinamite  in  the  shed."  The  letter 
was  given  to  one  of  the  officers  to 
carry  to  the  wife.  It  was  not  sealed 
or  inclosed  in  an  envelope,  and,  at  the 
request  of  the  officer,  was  returned 
to  him  by  the  wife  after  she  had 
read  it:  People  v.  Swaile,  12  Cal.  App. 
192,  107  Pae.  134.     In  that  case  the 


court  said:  "The  statement  introduced 
by  the  letter  is  that  of  the  husband, 
and  there  nas  no  examination  of  the 
wife  as  to  a  privileged  communication, 
nor  was  she  examined  as  a  witness 
against  her  husband" :  People  v.  Chad- 
wick,  4  Cal.  App.  63,  72,  87  Pac.  384, 
389.  If  it  be  conceded  that  the  letter 
was  illegally  obtained,  this  would  not 
operate  to  exclude  it  from  evidence 
on  the  ground  that  it  was  a  privileged 
communication,  or  that  the  evidence 
was  self -criminating.  Though  papers 
and  other  subjects  of  evidence  may 
have  been  illegally  taken  from  the 
possession  of  the  party  against  whom 
they  are  offered,  or  otherwise  unlaw- 
fully obtained,  this  is  no  valid  objec- 
tion to  their  admissibility  if  they  are 
pertinent  to  the  issue:  1  Greenl.  Ev., 
16th  ed.,  §  254a.  We  have  already 
discussed  the  recent  decision  in  Florida 
that  a  wife  is  compelled  to  give  evi- 
dence against  her  husband  notwith- 
standing his  objection  and  her  claim- 
ing her  common-law  privilege  not  to 
testify  against  him:   §  745a,  ante. 
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by  reason  of  the  marital  relation— upon  how  far  such  re- 
moval affects  the  testimony  of  spouse  against  spouse  and 
of  spouse  for  spouse — upon  such  distinction  as  may  be 
created  between  civil  and  criminal  cases — upon  the  consent 
to  the  other  spouse  testifying — upon  the  compulsion  of 
either  spouse  to  testify — and  generally  upon  the  various 
points  and  suggestions  which  have  been  brought  under 
notice.  It  may  be  added  that  the  tendency  of  legislation 
is  undoubtedly  toward  the  removal  of  the  common-laiv  dis- 
abilities. Modern  legislation  has  greatly  enlarged  the 
powers  of  married  women  in  respect  to  making  contracts, 
the  bringing  of  actions  and  in  the  control  of  their  property 
and  person.  The  right  to  make  contracts  and  to  bring  ac- 
tions is,  in  some  cases,  a  barren  one,  unless  accompanied 
by  the  right  to  give  testimony  in  its  support;  and  it  has 
been  generally  found  necessary  that  those  who  are  parties 
should  be  competent  witnesses.'^"  The  fact  that  married 
women  are  far  less  dependent  than  formerly  upon  the 
caprice  of  their  husbands,  in  respect  to  their  control  of 
person,  property  and  children,  may,  at  least  to  some  extent, 
remove  the  objection  to  the  disclosure  even  of  communica- 
tions made  during  marriage.  It  may  be  conceded  that 
there  are  objections  to  any  policy  which  may  compel  hus- 
band and  wife  to  appear  in  court  in  an  attitude  of  hostility 
to  each  other.  On  the  other  hand,  there  are  objections  to 
arbitrary  rules  of  evidence  which  suppress  the  truth  in  the 
administration  of  justice.  In  very  many  branches  of  the 
law  of  evidence  ancient  rules  excluding  certain  classes  of 
testimony  have  been  compelled  to  yield ;  and  it  would  be  by 
no  means  surprising  if,  in  the  near  future,  the  competency 
of  husband  and  wife  as  witnesses  would  cease  to  be  ques- 
tioned, except  as  to  those  confidential  communications  ^with 
each  other  which  are  induced  by  the  marital  relation,  and 
except  as  to  the  exclusion  of  one  spouse  as  a  witness  against 
the  other  in  criminal  cases.  Indeed,  in  England  and  in  a 
few  states,  the  rule  has  already  been  adopted  that  husband 

TO  Kingsbury  v.  Buckner,  134  U.  8.  650,  33  L.  Ed.  1047, 10  Sup,  Ot.  Eep.  638. 
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and  wife  are  competent  to  testify  for  or  against  each  other 
in  civil  actions  as  to  all  facts  except  confidential  communica- 
tions.'^^ While  there  may  be  a  tendency  to  incorporate 
some  of  the  common-law  rules  into  the  statutes,  it  will  be 
seen  that  in  many  cases  the  statutes  are  devoted  rather  to 
an  exclusion  of  some  particular  objectionable  rule  in  place 
of  being  enactments  declaratory  of  the  entire  law  on  the 
subject.  The  courts  evince  the  intention  that,  wherever  the 
statute  can  be  read  as  complete  within  itself,  reference  to 
the  common  law  should  be  avoided.  In  Minnesota,  in  an 
action  against  several  for  enticing  away  the  plaintiff's  wife 
in  which  she  was  offered  as  a  witness  against  him  without 
his  consent.  Chief  Justice  GilfiUan,  in  dealing  with  the 
question  as  to  whether  the  husband  or  wife  might  without 
consent  of  the  other  be  a  witness  against  such  other,  said 
that  the  statute  '^^  seemed  conclusive.  "  If , "  said  the  learned 
chief  justice,  "this  statute  merely  laid  down  the  rule  dis- 
abling the  husband  and  wife  from  testifying  for  or  against 
the  other,  it  might  be  urged  that  it  was  only  a  statutory 
adoption  of  the  common-law  rule,  and  that  it  adopted  also 
the  common-law  application  of  the  rule,  including  the  ex- 
ceptions. But  it  also  prescribes  the  application  of,  and 
defines  and  limits  the  exception  to,  the  rule  of  disability. 
This  excludes  the  resort  to  the  common  law  to  determine 
how  far  the  rule  shall  prevail,  and  what  cases  shall  be  ex- 
cepted from  it.  So  it  is  immaterial  that  the  common  law 
did  or  did  not,  though  we  know  of  no  well-considered  case 

71  In  Canada  it  is  now  pro%'ided  by  nor   a  wife   for   or   against   her   hus- 

statute  that  the  husband  or  wife  of  a  band    without    his    consent,    nor    can 

person   indicted   is   a   competent   and  either,  during  the  marriage  or  after- 

compellable    witness    for    or    against  ward,  be,  without  the  consent  of  the 

the    accused:    Gosselin   t.    The   King,  other,  examined  as  to  any  commuuiea- 

Q.  R.  15   K.   B.   498.     A  husband  is  tion  by  one  to  the  other  during  the 

not  compelled  to  disclose  marital  com-  marriage;  but  this  exception  does  not 

munioations:   Connolly  v.  Murrell,  14  apply  to  a  civil  action  or  proceeding 

P.  R.  187.  by   one   against   the   other,   nor   to   a 

Ta  Gen.  Stats.  1878,  c.  73,  §  10.     "A  criminal  action   or   proceeding   for   a 

husband   cannot   be   examined    for   or  crime  committed  by   one   against  the 

against  his  wife  without  her  consent,  other." 
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holding  that  it  did,  admit  the  evidence  of  a  wife  against 
her  husband,  in  a  case  like  this.  The  statute  does  not."'^* 
The  time  is  not  far  distant  when,  it  is  to  be  hoped,  there 
shall  be  both  a  uniformity  of  statutory  provision  on  the  sub- 
ject throughout  all  the  states,  and  the  statutory  provision 
shall  embody  and  declare  the  law  as  to  competency  without 
necessitating  reference  to  the  common  law  for  exceptions. 


§  748  (766).  Attorneys  not  allowed  to  disclose  confiden- 
tial communications. — It  is  a  familiar  and  long-established 
rule  of  the  common  law  that  an  attorney  or  counselor  can- 
not disclose  communications  made  by  or  on  behalf  of  his 
client  to  him  or  the  advice  given  by  him  in  the  course  of 
jiis  professional  employment,  without  the  consent  of  the 
client.  Such  communications  were  privileged,  and  not  ad- 
missible in  evidence.''*     The  rule  dealing  with  professional 


T3  Huot  V.  Wise,  27  Minn.  68,  6 
N.  W.  425. 

T4  Ganus  &  Co.  v.  Tew,  163  Ala. 
358,  50  South.  1000;  Brazier  v.  For- 
tune, 10  Ala.  516;  Fox  v.  Spears,  78 
Ark.  71,  93  S.  W.  560;  Landsberger  v. 
Gorham,  5  Cal.  450;  Goddard  v.  Gard- 
ner, 28  Conn.  172;  Bush  v.  McComb, 
2  Houst.  (Del.)  546;  Oliver  v.  Cam- 
eron, MoAr.  &  M.  (D.  C.)  237; 
O'Brien  v.  Spalding,  102  Ga.  490,  66 
Am.  St.  Rep.  202,  31  S.  E.  100;  Doe 
V.  Mattox,  37  Ga.  289;  Holmes  v. 
Horn,  120  HI.  App.  359;  Dietrich  v. 
MitoheU,  43  HI.  40,  92  Am.  Dec.  99; 
State  V.  Blydenburg,  135  Iowa,  264, 
14  Ann.  Cas.  443,  112  N.  W.  634; 
Wilson  V.  Ohio  Farmers'  Ins.  Co.,  164 
Ind.  462,  73  N.  E.  892;  George  v. 
Hurst,  31  Ind.  App.  660,  68  N.  E. 
1031;  Bowers'  Admr.  v.  Briggs,  20 
Ind.  139;  Tays  v.  Carr,  37  Kan.  141, 
14  Pac.  456;  State  v.  Gosey,  111  La. 
616,  35  South.  786;  Holmes  v..  Barr 
bin,  15  La.  Ann.  553 ;  Wade  v.  Ridley, 
87  Me.  368,  32  Atl,  975;  Lowe  f. 
Lowe,    111    Md.    113,    73    Atl.    878; 


Eooney  v.  Maryland  Casualty  Co.,  184 
Mass.  26,  67  N.  E.  882;  Doherty  v. 
O'Callaghan,  157  Mass.  90,  34  Am. 
St.  Rep.  258,  17  L.^  R.  A.  188,  31  N. 
E.  726;  Lorimer  v.  Lorimer,  124  Mich. 
631,  83  N.  W.  609;  Struekmeyer  v. 
Lamb,  75  Minn.  366,  77  N.  W.  987; 
Jones  V.  State,  66  Miss.  380,  14  Am. 
St.  Rep.  570,  6  South.  231;  Crisler 
V.  Garland,  19  Miss.  136,  49  Am.  Dee. 
49;  Sweet  T.  Owehs,  109  Mo.  1,  18 
S.  W.  928;  Gray  v.  Fox,  43  Mo.  570, 
97  Am.  Dec.  416 ;  Jahnke  v.  State,  68 
Neb.  154,  94  N.  W.  158,  104  N.  W. 
154 ;  Spaulding  v.  State,  61  Neb.  289, 
85  N.  W.  80 ;  Mitchell  v.  Bromberger, 
2  Nev.  345,  90  Am.  Dec.  550;  Sleeper 
V.  Abbott,  60  N.  H.  162;  Giek  v. 
Stumpf,  126  App.  Div.  548,  110  N. 
Y.  Supp.  712;  Bank  of  Utica  v.  Mer 
sereau,  3  Barb.  Ch.  (N.  Y.)  528,  49 
Am.  Dec.  189;  Bacon  y.  Frisbie,  80 
N.  Y.  394,  36  Am.  Rep.  627;  Stuyves- 
ant  V.  Peckham,  3  Edw.  Ch.  (N.  Y.) 
579;  Carey  v.  Carey,  108  N.  C.  267, 
12  S.  E.  1038;  Leistikow  v.  Zuelsdorf, 
18  N.  D.  511,  122  N.  W.  340;  Dutteu- 
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communications  as  stated  by  Stephen  is:  "No  legal  ad- 
viser is  permitted,  whetlier  during  or  after  the  termination 
of  his  employment  as  such,  unless  with  his  client's  express 
consent,  to  disclose  any  communication,  oral  or  documen- 
tary, made  to  him  as  such  legal  adviser,  by  or  on  behalf 
of  his  client,  during,  in  the  course,  and  for  the  purpose  of 
his  employment,  whether  in  reference  to  any  matter  as  to 
which  a  dispute  has  arisen  or  otherwise,  or  to  disclose  any 
advice  given  by  him  to  his  client  during,  in  the  course,  and 
for  the  purpose  of  such  employment.  It  is  immaterial 
whether  the  client  is  or  is  not  a  party  to  the  action  in  which 
the  question  is  put  to  the  legal  adviser.  This  article  does 
not  extend  to — (1)  Any  such  communication  as  aforesaid 
made  in  furtherance  of  any  criminal  purpose,  whether  such 
purpose  was,  at  the  time  of  the  communication,  known  to 
the  professional  adviser  or  not.  (2)  Any  fact  observed  by 
any  legal  adviser,  in  the  course  of  his  employment  as  such, 
showing  that  any  crime  or  fraud  has  been  committed  since 

hofer  V.  State,  34  Ohio  St.  91,  32  Am.  way  v.  Kelway,  Gary,  89,  21  Eng.  Ke- 

Eep.   362;   Kaut  v.  Kessler,   114  Pa.  print,  47.     For  an  extended  review  of 

603,  7  Atl.  586;  Miller  v.  Weeks,  22  the  early  English  eases,  see  Whiting  t. 

Pa.  89;   Austin  T.  &  W.  Mfg.  Co.  v.  Barney,  30  N.  Y.   330,   86   Am.   Dee. 

Heiser,   6  S.  D.  429,  61  N.  W.  445;  385.     See  notes  to  Bacon  v.  Frisbie, 

Lockhard  v.  Brodie,  1  Tenn.  Ch.  384;  36  Am.  Rep.  631;  Dierstein  v.  Sehub- 

Dowell    V.   Dowell,   3   Head    (Tenn.),  kagel,   6   L.   B.    A.    481;    O'Brien    v. 

502;  Menefee  v.  State  (Tex.  Cr.),149  Spalding,   66   Am.   St.   Eep.   213-243, 

S.  W.  142 ;  Truelove  v.  State,  44  Tex.  and    to    Strickland    v.    Capital    City 

Cr.    386,    71    S.    W.    601;    People    v.  Mills,  7  L.  E.  A.,  N.  S.,  426.     The  rule 

Mahon,  '  1     Utah,     205;     Durkee     v.  applies  to  communications  to  a  judge 

Leland,  4  Vt.  612;   Parker  v.  Carter,  who  gives   adrice  as  to  what  to  do: 

4  Munf.  (Va.)  273,  6  Am.  Dec.  513;  People  v.  Pratt,  133  Mich.  125,  67  L. 

State    V.    Douglas,    20    W.    Va.    770;  E.   A.   923   and  note,  94  N.   W.   752. 

Koeber  v.   Somers,   108  Wis.   497,   52  Eule  does  not  apply  when  he  is  acting 

L.  R.  A.  512,  84  N.  W.  991;  Alexander  as  attorney  for  both  parties:   Harris 

V.   United  States,   138   U.   S.   353,   34  v.  Harris,  136  Gal.  379,  69  Pae.  23; 

L.    Ed.    954,    11    Sup.    Ct.   Eep.    350;  Mitchell  v.   Mitchell,   212   Pa.   62,   61 

Chirac   v.   Eeinieker,   11   Wheat.   280,  Atl.  570;  Lenahan  v.  Casey,  46  Mont. 

6  L.  Ed.  474;   Dederlck  v.  Ashdown,  367,    128    Pac.    601;    or    when    he    is 

4  Manitoba,   174;   Greenough   i.  Gas-  a.et'mg  as  agent  for  one  of  the  parties : 

kell,  1   Mylne  &  K.  98,  39  Eng.  Be-  Koeber  v.   Somers,   108   Wis.   497,  52 

print,    618;     Dennis    v.    Codrington,  L.  E.  A.  512,  84  N.  W.  991. 
Gary,  100,  21  Eng.  Reprint,  53;   Kel- 
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the  commencement  of  his  employment,  whether  his  atten- 
tion was  directed  to  such  fact  by  or  on  behalf  of  his  client 
or  not.  (3)  Any  fact  with  which  such  legal  adviser  be- 
came acquainted  otherwise  than  in  his  character  as  such. 
The  expression  'legal  adviser*  includes  counsel  and  at- 
torneys, their  clerks  and  interpreters  between  them  and 
their  clients.  It  does  not  include  officers  of  a  corporation 
through  whom  the  corporation  has  elected  to  make  state- 
ments. ' '  And  that  relating  to  confidential  communications 
with  legal  advisers:  "No  one  can  be  compelled  to  disclose 
to  the  court  any  communication  between  himself  and  his 
legal  adviser,  which  his  legal  adviser  could  not  disclose 
without  his  permission,  although  it  may  have  been  made 
before  any  dispute  arose  as  to  the  matter  referred.  "^^  The 
object  and  meaning  of  the  rule  have  been  explained  by 
great  common  lawyers  to  be :  That  as,  by  reason  of  the 
complexity  and  difficulty  of  our  law,  litigation  can  only  be 
properly  conducted  by  professional  men,  it  is  absolutely 
necessary  that  a  man,  in  order  to  prosecute  his  rights  or 
to  defend  himself  from  an  improper  claim,  should  have 
recourse  to  the  assistance  of  professional  lawyers,  and  it 
being  so  absolutely  necessary,  it  is  equally  necessary,  to 
use  a  vulgar  phrase,  that  he  should  be  able  to  make  a  clean 
breast  of  it  to  the  gentleman  whom  he  consults  with  a  view 
to  the  prosecution  of  his  claim,  or  the  substantiating  his 
defense  against  the  claim  of  others ;  that  he  should  be  able 
to  place  unrestricted  and  unbounded  confidence  in  the  pro- 
fessional agent,  and  that  the  communications  he  so  makes 
to  him  should  be  kept  secret,  unless  with  his  consent  (for 
it  is  his  privilege,  and  not  the  privilege  of  the  confidential 
agent),  that  he  should  be  enabled  properly  to  conduct  his 
litigation.^"     Stephen  illustrates  the  scope  of  the  rule  in  a 

75  Beynolds'  Steph.  Dig.,  arts.  115,  counsel     and     attorneys     which     the 

116,  to  which  Reynolds  has  appended  American   editor    has   made,    but   the 

useful       references       and      citations.  rule  is  not  otherwise  affected. 

There  are  two  or  three  slight  altera-  76  Sir    George    Jessel,    M.    E.,    in 

tions  from  the  original  in  the  desig-  Anderson   v.  Bank  of  British   Colum- 

nation    of    the    professional    men    as  bia,  2  Ch.  Div.   644.     In  making  an 
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striking  manner,  and  yet  without  the  slightest  exaggera- 
tion, when  he  says:  "A  man  may,  with  perfect  safety,  tell 
a  barrister  or  attorney  in  his  professional  capacity  that  he 
has  committed  murder  or  treason.  "^^  It  is  natural  enough 
that  such  a  rule  should  have  received  criticism;  and  it  is 
one  of  those  rules  of  the  common  law  which  Bentham  vigor- 
ously assailed.''^  But  communications  of  this  character 
are  still  held  privileged  both  in  the  courts  of  England  and 


order  for  the  production  of  a  letter 
claimed  to  be  privileged,  the  Master 
of  the  Eolls  expressed  the  rule  as 
gathered  from  the  leading  cases,  Lord 
Brougham,  in  Greenoiigh  v.  Gaskell, 
1  Mylne  &  K.  98,  39  Eng.  Reprint, 
618,  and  Lord  Cottenham,  in  Reid  v. 
Langlois,  1  Mac.  &  G.  627,  41  Eng. 
Reprint,  1408.  He  then  laid  down  the 
extent  of  the  rule  as  follows :  "It  goes 
not  merely  to  a  communication  made 
to  the  professional  agent  himself  by 
the  client  directly;  it  goes  to  all  com- 
munications made  by  the  client  to  the 
solicitor  through  intermediate  agents, 
and  he  is  not  bound  to  write  letters 
through  the  post,  or  to  go'  himself  per- 
sonally to  see  the  solicitor;  he  may 
employ  a  third  person  to  write  the 
letter,  or  he  may  send  the  letters 
through  a  messenger,  or  he  may  give 
a  verbal  message  to  a  messenger,  and 
ask  him  to  deliver  it  to  the  solicitor, 
with  a  view  to  his  prosecuting  his 
claim,  or  of  substantiating  his  de- 
fense. Again,  the  solicitor's  acts 
must  be  protected  for  the  use  of  the 
client.  The  solicitor  requires  furtjier 
information,  and  says,  'I  will  obtain 
it  from  a  third  person.'  That  is  con- 
fidential. It  is  obtained  by  him  as  a 
solicitor  for  the  purpose  of  the  liti- 
gation, and  it  must  be'  protected 
upon  the  same  ground,  otherwise  it 
would  be  dangeroiis,  if  not  impossible, 
to  employ  a  solicitor.  You  cannot 
ask  him  what  the  infornintion  he  ob- 
tained  was.     It  may   be  information 


simply  for  the  purpose  of  knowing 
whether  he  ought  to  defend  or  prose- 
cute the  action,  but  it  may  be  also 
obtained  in  the  shape  of  collecting 
evidence  for  the  purpose  of  such 
prosecution  or  defense.  All  that, 
therefore,  is  privileged.  Then  the 
rule  goes  a  step  further.  The  solici- 
tor is  not  bound  any  more  than  the 
client  to  do  this  work  himself.  He 
is  not  bound  either  to  collect  infor- 
mation or  to  collect  testimony.  He 
may  employ  his  clerks  or  other  agents 
to  do  it  for  him,  and  upon  the  same 
principle  as  the  information  acquired 
by  himself  directly  is  protected,  so 
the  information  acquired  by  a  clerk 
or  agent  employed  by  him  is  equally 
protected.  But  then  the  cases  go  still 
a  step  further.  Suppose  the  informa- 
tion required  is  in  a  foreign  country, 
where  neither  the  solicitor  nor  his 
clerk  nor  an  ordinary  agent  can  ob- 
tain it,  he  may  request  the  client  to' 
obtain  it  himself,  and  then  the  infor- 
mation so  obtained  by  the  client  at 
the  request  or  under  the  advice  of  the 
solicitor  is  in  a  sense  obtained  by  the 
agent  of  the  solicitor,  although  it  is 
a  very  odd  way  of  expressing  it.  It 
is  turning  the  client,  so  to  say,  into 
the  agent  of  the  solicitor  for  the  pur- 
pose of  obtaining  information;  but  it 
is  olenrly  within  the  rule  of  privilege.'' 

TT  General  View  of  the  Criminal 
Law,  by  J.  F.  Stephen,  293. 

T8  Bentham,  Rationale  of  Judicial 
Evidence. 
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of  America.  The  rule  is  not  based  upon  any  disposition  to 
favor  or  confer  privileges  upon  attorneys,  but  it  is  founded 
upon  public  policy,  and  "it  is  out  of  regard  to  the  inter- 
ests of  justice  which  cannot  be  upholden,  and  to  the  ad- 
ministration of  justice  which  cannot  go  on,  without  the 
aid  of  men  skilled  in  jurisprudence,  in  the  practice  of  the 
courts  and  in  those  matters  affecting  rights  and  obligations 
which  form  the  subject  of  all  judicial  proceeding."'^®  It  is 
deemed  less  dangerous  that  there  should  be  an  occasional 
failure  of  justice  than  that  no  person  should  feel  at  liberty 
to  state  to  his  lawyer,  without  concealment  or  reservation, 
the  facts  constituting  his  cause  of  action  or  defense, 
"Truth,  like  all  other  good  things,  may  be  loved  unwisely, 
may  be  pursued  too  keenly,  may  cost  too  much ;  and  surely 
the  meanness  and  the  mischief  of  prying  into  a  man's  con- 
fidential consultations  with  his  legal  adviser,  the  general 
evil  of  infusing  reserve  and  dissimulation,  uneasiness,  sus- 
picion and  fear  into  those  communications  which  must  take 
place,  and  which,  unless  in  a  condition  of  perfect  security, 
must  take  place  uselessly  or  worse,  are  too  great  a  price  to 
pay  for  truth  itself."^" 

T9  Greenough  v.  Gaskell,  1  Mylne  &  29  Mieh.  173 ;   Sleeper  v.  Abbott,  60 

K.    103,   39   Eng.  Eeprint,   618;    An-  N.  H.  162;  Bacon  v.  Frisbie,  80  N.  Y. 

drew?'    Admx.    v.    Simms'   Admr.,    33  394,  36  Am.  Kep.  627;  Crosby  v.  Ber- 

Ark.  771;   In  re  Mullin's  Estate,  110  ger,  11  Paige   (N.  T.),  377,  42  Am. 

Cal.  252,  42  Pac.  645;   State  v.  Bur-  Dee.   117;   King  v.  Barrett,  11  Ohio 

rows,   52   Conn.   323;    Oliver  v.   Cam-  St.  261;  Austin  T.  &  W.  Mfg.  Co.  v. 

eron,  McAr.  &  M.  (D.  C.)  237;  Stone  Heiser,  6  S.  D.  429,  61  N.  W.  445;, 

V.  Minter,  111  Ga.  45,  50  L.  B.  A.  356,  State  v.  Douglas,  20  W.  Va.  770;   lu 

36  S.  E.  321;  People  v.  Barker,  56  111.  re  Euos,  159  Fed.  252. 
300;  State  v.  White,  19  Kan.  445,  27  80  Pearse  ».  Pearse,  1  De  Gex  &  8. 

Am.  Kep.  137;  Carter  v.  West,  93  Ky.  28,  63  Eng.  Eeprint,  950;   Bolton  v. 

211,  19  South.  592;   Wade  y.  Eidley,  Corp.  of  Lriv«rpool,  1  Mylne  &  K.  94, 

87  Me.  368,  32  Atl.  975;  McLellau  V.  39    Eng.    Eeprint,    614;    Connecticut 

Longfellow,  32  Me.  494,  54  Am.  Dee.  Mut.  Ins.  Co.  v.  Schaefer,  94  U.  S.  457, 

599;  Brooks  T.  Holden,  175  Mass.  137,  24  L.  Ed.  251;  Whiting  V.  Barney,  30 

55  N.  E.  802 ;  Lengsfield  v.  Eichard-  N.  Y.  330,  86  Am.  Dec.  385. 
son,  52  Miss.  443 ;  Hamilton  v.  People, 
Evidence  IV — 31 
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§  748a.    Same — Duty  and  power  of  the  court.- — ^It  is  for 

the  court  to  decide  whether  a  communication  is  privileged.*^ 
Where  a  communication  is  found  to  be  privileged,  a  court 
will  neither  require  nor  permit  an  attorney  to  testify  re- 
specting it,  against  the  client's  consent,  although  he  is 
willing  to  do  so.  On  the  contrary,  it  is  the  duty  of  the 
court  to  protect  the  client  against  the  effect  of  such  evi- 
dence. ^^  If  the  attorney's  memory,  while  testifying,  is  de- 
fective as  to  whether  the  communication  was  privileged  or 
not,  the  client  should  have  the  benefit  of  the  doubt,  and  the 
testimony  should  be  excluded.^*  Ordinarily,  the  attorney's 
oath  that  a  matter  was  confidentially  communicated  is  con- 
clusive,** unless  it  appears  from  the  nature  of  the  question 
that  the  principle  of  protection  does  not  extend  to  it,  as 
whether  he  was  an  attesting  witness  to  a  deed.  And  the 
rule  is  the  same  in  equity  as  at  law.*®  But  the  court  is  not 
concluded  by  the  answer  of  the  attorney.  "It  is  true," 
said  Whiton,  C.  J.,  in  an  early  Wisconsin  case,  "that  the 
witness  stated  such  to  be  the  fact,  but  this  is  a  question  for 
the  court  and  not  for  the  witness."*®  It  is  requisite  that 
in  every  instance  it  shall  be  judicially  determined  whether 
the  particular  communication  in  question  be  really  pri^^- 
leged,  and,  in  order  that  such  primary  determination  may 
be  advisedly  made,  it  is  indispensable  that  the  court  shall 
be  apprised,  through  preliminary  inquiry,  of  the  charac- 

81  McDonald  t.  McDonald,  142  Ind.  People  v.  Barker,  56  111.  299;  Jenkin- 
55,  41  N.  E.  336 ;  Hull  V.  Lyon,  27  Mo.  son  v.  State,  5  Blaekf.  (Ind.)  465; 
570;  Waldo  V.  Beekwith,  1  N.  M.  182;  GetzlaflE  v.  Seliger,  43  Wis.  297; 
Kitz  V.  Buckmaster,  45  App.  Div.  Hughes  v.  Boone,  102  N.  0.  137,  9 
283,  61  N.  Y.  Supp.  64;  Hughes  v.  S.  E.  286;  Heister  v.  Davis,  3  Yeates 
Boone,  102  N.  C.  137,  160,  9  S.  E.  (Pa.),  4;  King  v.  Barrett,  11  Ohio  St. 
286;  State  v.  Snowden,  23  Utah,  318,  261;  Beltzhoover  v.  Blackstock,  3 
65  Pac.  479;  Clay  v.  Williams,  2  Watts  (Pa.),  20,  27  Am.  Dec.  330; 
Munf.  (Va.)  105,  5  Am.  Dec.  453;  Minet  v.  Morgan,  L.  E.  8  Ch.  App. 
State  V.  Louanis,  79  Vt.  463,  9  Ann.  361. 

Gas.  194,  65  Atl.  532 ;  Dudley  v.  Beck,  83  People  v.  Atkinson,  40  Cal.  284. 

3  Wis.  274,  285 ;  In  re  Euos,  159  Fed.  84  Qrton  v.  McCord,  33  Wis.  205. 

252 ;  Moore  v.  Terrell,  4  Barn.  &  Ad.  85  Morgan  v.  Shaw,  4  Madd.  54   57 

870,  110  Rng.  Reprint,  683.  56  Eng.  Reprint,  629. 

82  Thorp   V.   Goewey,   85    111.    611;  86  Dudley  v.  Beck,  3  Wis.  274. 
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terizing  circumstances.  There  is  no  presumption  of  privi- 
lege, and  though  its  allowance  may,  in  a  clear  case,  be 
founded  upon  the  voluntary  statement  of  the  attorney  that 
his  knowledge  of  the  fact  to  which  he  is  asked  to  testify 
was  acquired  in  professional  confidence,  yet,  wherever  the 
circumstances  suggest  that  the  sufficiency  of  the  grounds 
of  that  statement  should  be  considered,  it  is  the  right  of 
the  opposing  party  to  demand  that  the  proponent  of  the 
privilege  shall  be  submitted  to  such  interrogation  as  may 
be  necessary  to  test  its  validity.*'^  The  converse  of  this 
proposition,  namely,  the  repudiation  of  the  attorney,  by 
the  person  he  alleges  to  be  his  client,  receives  the  same 
application,  and  the  attorney  may  then  be  called  upon  to 
testify.^^  And  when  the  attorney  repudiates  the  client  and 
disclaims  the  professional  relationship,  he  is,  as  a  rule,  per- 
mitted to  testify  ;^^  but  his  disclosure  is  not  conclusive,  liut 
is  a  matter  proper  for  the  court  to  determine  from  the 
facts  after  hearing  them  beyond  the  jury.®* 

§  749  (767).  Same— The  privilege  that  of  the  client— 
Not  confined  to  cases  pending. — The  rule  which  places  the 
seal  of  secrecy  upon  communications  between  client  and  at- 
torney is  founded  upon  the  necessity,  in  the  interest  and 
administration  of  justice,  of  the  aid  of  persons  having 
knowledge  of  the  law  and  skilled  in  its  practice,  which  as- 
sistance can  only  be  safely  and  readily  availed  of  when 
free  from  the  consequences  or  the  apprehension  of  disclos- 
ure. Since  the  privilege  rests  on  grounds  of  public  policy, 
and  is  indispensable  to  the  administration  of  justice,  the 
right  is  not  that  of  the  attorney,  but  that  of  the  client. 

87  Hughes  V.  Boone,  102  N.  C.  160,  55,  41  N.  E.  336;  Bacon  v.  Frisbie,  80 
9  S.  E.  286;  People's  Bank  v.  Brown,  N.  Y.  394,  36  Am.  Eep.  627.  Where 
112  Fed.  652,  150  C.  C.  A.  411 ;  In  the  court  left  it  to  the  attorney  to  da- 
re Buos,  159  Fed.  252.  cide,    and    he    decided    rightly,     the 

88  In  re  Mellen,  63  Hun,  *632,  18  error  was  not  prejudicial,  but  in  the 
N.  Y.  Supp.  515.  decision  of  Pierpont,  ,C.  J.,  it  would 

89  Hall  V.  Eixey,  84  Va.  790,  6  have  been  if  the  attorney  had  decided 
S.  E.  235.  wrongly:  Maxham,    v.    Place,    46    Vt. 

90  McDonald  v.  McDonald,  142  Ind.  434. 
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Hence,  the  rule  remains  the  same,  although  the  attorney  is 
willing  to  disclose  the  facts ;  he  cannot  be  allowed  to  make 
such  disclosure,  except  by  the  consent  of  his  client."'  Nor 
does  the  trial  judge  necessarily  wait  for  the  question  to 
be  raised  by  counsel  or  client,  but  may  enforce  the  privilege 
of  his  own  motion."^  The  privilege  is  not  confined  to  com- 
munications given  in  respect  to  cases  actually  pending.  The 
rule  that  a  witness  will  be  protected  from  answering  as  to 
any  confidential  communication  between  himself  and  his 
attorney  applies,  not  only  to  judicial  proceedings  which  have 
been  contemplated  or  commenced,  but  to  those  which  may 
by  possibility  become  the  subject  of  judicial  inquiry.  Such 
communications  are  protected  when  made  with  a  view  to 
professional  employment,  and  in  reference  to  such  employ- 
ment in  legal  proceedings  pending  or  contemplated,  or  in 
any  other  legitimate  professional  services  wherein  profes- 


91  In  re  Miillin's  Estate,  110  Oal. 
252,  42  Pac.  645 ;  Stone  v.  Minter,  111 
Ga.  45,  50  L.  E.  A.  356,  36  S.  B.  321; 
Swain  v.  Humphreys,  42  Bl.  App. 
370;  Bull.  N.  P.  248;  Scott  v.  Harris, 
113  111.  447;  Wilson  v.  Ohio  Farmers' 
Ins.  Co.,  164  Ind.  462,  72  N.  E.  892 ; 
Jenkinson  v.  State,  5  Blackf.  (Ind.) 
465;  Tays  v.  Carr,  37  Kan.  141,  14 
Pac.  456;  Carter  v.  West,  93  Ky.  211, 
19  S.  W.  592 ;  Foster  v.  Hall,  12  Pick. 
(Mass.)  89,  22  Am.  Dec.  400;  Morris 
V.  Cain's  Exrs.,  39  La.  Ann.  712,  1 
South.  797,  2  South.  418;  Aiken  v. 
Kilburne,  27  Me.  252;  Ex  parte 
itfaulsby,  13  Md.  625;  People  v.  Gal- 
lagher, 75  Mich.,  512,  42  N.  W.  1063; 
State  V.  Tall,  43  Minn.  273,  45  N.  W. 
449 ;  Perkins'  Admr.  v.  Guy,  55  Miss. 
153,  30  Am.  Eep.  510;  Ehrhardt  v. 
Stevenson,  128  Mo.  App.  476,  106  S. 
W.  1118;  Sleeper  v.  Abbott,  00  N.  H. 
162 ;  Britton  v.  Lorenz,  3  Daly 
<N.  Y.),  23;  Duttenhofer  v.  State, 
34  Ohio  St.  91,  32  Am.  Eep.  362; 
iJvans  V.  State,  5  Okl.  Or.  643,  115 
Pac.    809;    Dowie's    Estate,    135    Pa. 


210,  19  Atl.  936;  Stoney  v.  McNeil, 
Harp.  (S.  C.)  557,  18  Am.  Dee.  600; 
Smith  T.  Boatman  Savings  Bank,  1 
Tex.  Civ.  App.  115,  20  S.  W.  1119; 
State  V.  Hoben,  36  Utah,  186,  102  Pac. 
1000;  Parker  v.  Carter,  4  Munf.  (Va.) 
273,  6  Am.  Dee.  513;  Hunt  v.  Black- 
burn, 128  U.  S.  464,  32  L.  Ed.  488, 
9  Sup.  Ct.  Eep.  125;  Chirac  v.  Eei- 
nioker,  11  Wheat.  293,  6  L.  Ed.  474; 
Greenough  v.  Gaskell,  1  Mylne  &  K. 
101,  39  Eng.  Eeprint,  618.  The 
privilege  is  that  of  the  client,  not  of 
a  stranger:  Appeal  of  McNulty,  135 
Pa.  210,  19  Atl.  936;  client  called  on 
by  court,  if  he  consented,  where  at- 
torney objected,  hold  no  error:  McCooe 
V.  Dighton  Ey.  Co.,  173  Mass.  117,  53 
N.  E.  133.  See,  also,  the  same  case 
as  to  inferences  to  be  drawn  from 
claim  of  privilege.  Once  the  client 
has  consented,  howe\er,  the  waiver  is 
irrevocable:  In  re  Whiting  (Me.),  85 
Atl.  791. 

ita  People  v.  Atchison,  40  Cal.  284. 
See,  also,  preceding  section. 
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sional  advice  or  aid  is  sought.  It  is  enough  if  the  matter 
in  hand  may  become  the  subject  of  judicial  inquiry,  and  the 
employment  of  counsel  is  so  connected  with  his  professional 
character  as  to  afford  the  presumption  that  this  formed  the 
ground  of  the  confidence  reposed.^*    Many  instances  might 


93  Bobo  V.  Bryson,  21  Ark.  387,  76 
Am.  Dec.  406 ;  Denver  Tram.  Co.  v. 
Owens,  20  Colo.  107,  36  Pae.  848; 
Peek  V.  Boone,  90  Ga.  767, 17  S.  E.  66 ; 
Carter  v.  West,  93  Kj.  211,  19  S.  W. 
592 ;  McLellan  v.  Longfellow,'  32  Me. 
496,  54  Am.  Dee.  599 ;  Aikens  v.  Kil- 
burn,  27  Me.  252;  Poster  v.  Hall,  12 
Pick.  (Mass.)  89,  22  Am.  Dec.  400; 
Parkhurst  v.  McGraw,  24  Miss.  134; 
Johnson  v.  Sullivan,  23  Mo.  474;  Bank 
of  XJtica  V.  Mersereau,  3  Barb.  Cb. 
(N.  Y.)  528,  49  Am.  Dec.  189;  Bacon 
y.  Frisbie,  80  N.  Y.  394,  36  Am.  Bep. 
627;  Beltzhoover  v.Blackstoek,  3  Watts 
(Pa.),  20,  27  Am.  Dec.  330;  State  v. 
James,  34  S.  C.  49,  12  S.  E.  657; 
Wetherbee  v.  Ezekiel,  25  Vt.  47; 
Parker  v.  Carter,  4  Munf.  (Va.)  273, 
6  Am.  Dec.  513;  Dudley  v.  Beck,  3 
Wis.  274;  Walsingham  v.  Goodricke, 
3  Hare,  124,  67  Eng.  Reprint,  322; 
Desborough  v.  Eawlins,  3  Mylne  &  C. 
515,  40  Eng.  Reprint,  1025;  Green- 
ongli  V.  Gaskell,  1  Mylne  &  K.  98,  39 
Eng.  Reprint,  618.  An  attorney  em- 
ployed as  such  to  draw  a  deed  must 
be  considered  as  acting  in  the  line  of 
his  profession,  particularly  if  legal 
advice  is  asked  and  given,  and  he  is 
bound  to  conceal  the  facts  disclosed 
by  the  person  who  employs  him: 
Parker  v.  Carter,  4  Munf.  (Va.)  273, 
6  Am.  Deo.  513.  See,  also,  Barry  v. 
Coville,  53  Hun,  620,  7  N.  Y.  Supp. 
36.  In  such  a  case  he  should  not  be 
allowed  to  disclose  any  communication 
then  made  to  him  by  his  client  con- 
cerning the  object  and  subject  matter 
of  the  deed:  Bank  of  TJtica  v.  Mer- 
sereau, 3  Barb.  Ch.  528,  49  Am.  Dec. 
189.     He  cannot  be  asked  whether  a 


person  named  applied  to  him  to  draw 
a  certain  deed :  Doe  v.  Harris,  5  Car. 
&  P.  592;  and  communications  made 
by  the  purchaser  of  real  estate  to  an 
attorney  whom  he  has  employed  to  see 
that  he  gets  a  good  title,  and  to  pre- 
pare a  deed,  cannot  be  testified  to  by 
the  attorney:  Carter  v.  West,  39  Ky. 
211,  19  S.  W.  592.  An  attorney,  em- 
ployed to  draw  an  assignment  of  a 
mortgage,  does  not  act  merely  as  a 
notary,  but  as  an  attorney,  and  can- 
not testify  against  his  client  as  to 
disclosures  made  to  him  by  the  latter 
in  the  course  of  such  employment: 
GetzlafE  v.  Seliger,  43  Wis.  297;  and 
a  lawyer  is  not  bound,  as  a  witness, 
where  he  had  been  employed  to  fore- 
close a  mortgage,  to  answer  whether 
he  had  received  any  instructions  from 
the  complainants,  his  clients,  as  to  the 
sale  thereunder  and  the  amount  to 
be  bid:  Stuyvesant  v.  Peekham,  3 
Edw.  Ch.  579.  Communications  of 
the '  o'bject  for  which  an  assignment 
of  a  mortgage  was  made  to  a  lawyer 
concerned  for  the  assignee  on  the  dis- 
tribution of  the  proceeds  of  the  mort- 
gaged premises  are  privileged,  al- 
though no  question  there  arose  as  to 
the  object  of  the  assignment,  and  the 
attorney  considered  the  communica- 
tions in  the  light  of  a_casual  conver- 
sation: Moore  v.  Bray,  10  Pa.  519. 
The  rule  has  been  applied  to  an 
,  affidavit  drawn  by  an  attorney  for  use 
in  reducing  an  assessment  on  the 
affiant's  estate:  Williams  v.  Pitch,  18 
N.  Y.  546.  In  that  case  the  court 
said  that  the  true  doctrine  would  seem 
to  be,  that  communications  made  to 
an  attorney  in  the  course  of  any  pro- 
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be  cited  illustrating  the  well-settled  rule  that  the  communi- 
cations are  not  confined  to  those  made  to  counsel  and  at- 
torneys in  relation  to  the  prosecution  or  defense  of  suits 
at  law,  although  many  of  the  earlier  cases  made  such  a  re- 
striction.®* In  determining  whether  or  not  an  attorney 
should  be  required  or  permitted  to  testify  to  a  conversation 
between  himself  and  another  person  without  the  consent  of 
the  latter,  the  test  is,  whether  such  person  at  the  time  of 
the  conversation  had  employed  the  attorney  in  his  profes- 
sional capacity  in  respect  to  the  subject  matter  of  the  con- 
versation. To  constitute  professional  employment,  it  is  not 
^.sential  that  the  client  should  have  employed  the  attorney 
professionally  on  any  previous  occasion.  Such  a  limitation 
of  the  rule  would  bear  hard  upon  a  person  involved  in  legal 
controversy  for  the  first  time,  and  also  upon  an  attorney  with 
his  first  cause.  It  is  not  necessary  that  any  retainer  should 
have  been  paid,  promised  or  charged  for;  nor  are  such 
matters  of  any  importance  except  as  they  may  tend  to  show 
whether  the  attorney  was  or  was  not  professionally  em- 
ployed; neither  is  it  material  that  the  attorney  consulted 
did  not  afterward  undertake  the  case  about  which  the  con- 
sultation was  had.  If  a  person,  in  respect  to  his  business 
affairs  or  troubles  of  any  kind,  consults  with  an  attorney 
in  his  professional  capacity  with  the  view  to  obtaining  pro- 
fessional advice  or  assistance,  and  the  attorney  voluntarily 
permits  or  acquiesces  in  such  consultation,  then  the  profes- 

fessional  employment,  relating  to  the  of  the  same  to  his  client,  having  been 

subject  of  the  employment,  and  which  acquired   while  acting  in   his  profes- 

mav  be  supposed  to  have  been  drawn  sional  capacity  under  employment  to 

out  in  consequence  of  the  relation  in  collect  the  policy,   and  by   reason   of 

which  the  parties  stand  to  each  other,  this    relationship,   he   is    an   ineompe- 

are  under  the  seal  of  confidence  and  tent  witness  to  testify  to  these  facts, 

entitled    to    protection    as    privileged  and   it   was   error   to    admit   his   evi- 

communications:  See,     also,     Hernan-  dence:  Freeman   v.   Brewster,   93   (Ja. 

dez  V.  State,  18  Tex.  App.  134,  51  Am.  648,  21  S.  B.  165. 

Eep.   295.     The  knowledge  of  an  at-  84  Williams  v.  Mudie,  1  Car.  &  P. 

torney  at  law  of  the  contents  of  am  158;   Cromaok  v.  Heatheate,  4  Moore 

insurance  policy,  the  identity  of  the  358;  Broad  v.  Pitt,  3  Car.  &  P.  518; 

beneficiaries   named   therein,    the    eol-  Whiting  v.  Barney,  30  N.  Y.  330    86 

lection  of  the  money,  and  the  payment  Am.  Dec.  385,  and  cases  cited. 
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sional  employment  must  be  regarded  as  established;  and 
the  communication  made  by  the  client,  or  advice  given  by 
the  attorney  under  such  circumstances,  is  privileged.  "An 
attorney  is  employed — that  is,  he  is  engaged  in  his  pro- 
fessional capacity  as  a  lawyer  or  counselor — when  he  is 
listening  to  his  client's  preliminary  statement  of  his  case, 
or  when  he  is  giving  advice  thereon,  just  as  truly  as  when 
he  is  drawing  his  client's  pleadings,  or  advocating  his 
client's  cause  in  open  court.  It  is  the  consultation  between 
attorney  and  client  which  is  privileged,  and  which  must 
ever  remain  so,  even  though  the  attorney,  after  hearing 
the  preliminary  statement,  should  decline  to  be  retained 
further  in  the  cause,  or  the  client,  after  hearing  the  at- 
torney's advice,  should  decline  to  further  employ  him.  The 
general  rule  undoubtedly  is,  that  a  breach  of  professional 
relations  between  attorney  and  client,  whatever  may  be  the 
cause,  does  not  of  itself  remove  the  seal  of  silence  from  the 
lips  of  the  attorney  in  respect  to  matters  received. by  him 
in  confidence  from  his  client.  "^°  As  we  have  shown,  the 
client  may  claim  the  benefit  of  the  rule,  although  no  fee  has 
bee})  paid,  or  although  there  has  been  no  formal  retainer.®'^ 
The  privilege  has  been  recognized,  even  in  cases  where  the 
attorney  did  not  consider  that  he  was  acting  as  counsel, 
when  the  circumstances  were  such  as  to  show  that  the  rela- 
tion of  attorney  and  client  actually  existed.  "Communica- 
tions made  to  an  attorney  in  the  course  of  any  personal 
emplojTnent,  relating  to  the  subject  thereof,  and  which  may 
be  supposed  to  be  drawn  out  in  consequence  of  the  relation 
in  which  the  parties  stand  to  each  other,  are  under  the 

95  Denver  Tramway  Co.   v.  Owens,  Eigglns,  50  Mo.  335;  Baeon  v.  Pris 

20  Colo.  107,  36  Pac.  848.  bie,  80  N.  Y.  394,  36  Am.  Eep.  627 

86  March   v.   Ludlum,   3    Sand.   Ch.  cases   cited  and  note;   Denver   Tram 

(N.    Y.)    35;    McManus   v.    State,    2  Co.  v.  Owens,  20  Colo.   107,   36  Pac 

Head  (Tenn.),  213;  Sargent  v.  Hamp-  848;   Mack  v.  Sharp,  138  Mich.  448 

den,  38  Me.  581;  Sheehan  v.  Allen,  67  5    Ann.    Gas.    109,    101    N.    W.    631 

Kan.  712,  74  Pac.  245 ;  Hunter  v.  Vam  Davis  v.   Morgan,   19   Mont.   141    4 

Bomhorst,  1  Md.  504;  Foster  v.  Hall,  Pac.  793;  Bruley  v.  Garvin,  105  Wis 

12  Pick.  (Mass.)  89,  22  Am.  Dec.  400;  625,  48  L.  E.  A.  839,  81  N.  W.  1038. 
Earle  v.  Grout,  46  Vt.  113;  Cross  v. 
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seal  of  confidence,  and  entitled  to  protection  as  privileged 
communications,  "*''  irrespective  of  the  question  as  to 
whether  any  fee  has  been  charged  by  or  paid  to  the  attorney. 
In  order  that  the  communication  should  be  privileged,  it 
should  be  made  as  part  of  the  purpose  of  the  client  to  obtain 
advice.  The  term ' '  client ' '  should  be  understood  in  its  most 
enlarged  sense,  and  the  statutory  prohibition  against  di- 
vulging privileged  communications  should  close  the  mouths 
of  all  who  have  listened  to  disclosures  looking  to  profes- 
sional aid.  Hence,  the  rule  excluding  testimony  of  profes- 
sional communications  between  attorney  and  client  is  broad 
enough  to  embrace  a  case  where  the  one  seeking  counsel 
pays  no  fee  and  employs  other  attorneys  in  the  prosecu- 
tion of  the  business,  and  even  where  the  attorney  consulted 
is  afterward  employed  on  the  other  side.®^  So  facts  ob- 
tained by  a  lawyer  during  negotiations  as  to  the  amount 
of  pay  he  should  receive  for  his  services  to  prosecute  a 
suit  are  privileged  and  inadmissible  in  evidence,  although 
such  negotiations  resulted  in  no  employment,  because  the 
parties  could  not  agree  upon  the  fee  to  be  paid.®®  Com- 
munications made  by  a  person  in  a  conversation  with  an 
attorney  with  a  view  of  retaining  the  latter  are  privileged, 
and  they  cannot  be  called  out  from  the  attorney  in  evidence, 
although  the  relation  of  attorney  and  client  is  never  estab- 
lished.^"" A  communication  to  an  attorney,  under  the  im- 
pression that  he  had  consented  to  act  as  attorney  of  the 
party,  is  privileged,  even  though  the  attorney  himself  may 

9f  Andrews  v.  Simms,  33  Ark.  771;  v.  Seliger,  43  Wis.  297.     See  the  late 

Reed  v.  Smith,  2  Ind.  160;   Davis  v.  cases:-  People  v.   Dahrooge    (Mich.), 

Morgan,  19  Mont.  141,  47  Pae.  793;  139  N.  W.  22;  Brown  v.  State  (Okl.), 

Gage  V.   Gage,    13   N.   Y.   App.   Div.  132  Pae.  359;  Menefee  v.  State  (Tex. 

.■)65,  43   N.  Y.   Supp.   810;    Baeon  v.  Or.  App.),  149  S.  W.  13S. 
Prisbie,  80  N.  Y.  394,  36  Am.  Rep.  08  Cross  v.  Riggins,  50  Mo.  335. 

i27;   Mowell  v.  Van  Buren,  77   Hun  99  Thorp    v.    Goewey,    85    HI.    611, 

(N.  Y.),  569,  28  N.  Y.  Supp.  1035;  615. 

Beltzhoover    v.    Blackstock,    3    Watts  MO  State  v.  Tall,  102  Ala.  25,  35, 

(Pa.),  20,  27  Am.  Dec.'330;  MoMan-  15    South.    722;    Hawes   v.   State,    8S 

nus  V.  State,  2  Hr;iil   (Tenn.),   213;  Ala.  37,  7  South.  302;  Peek  v.  Boone, 

Earle  V.  Grout,  i6  Vt.  113;   Getzl;\ffi  90  Ga.  767,  17  S.  B.  66. 
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not  have  so  understood  the  agreement.^  The  privilege 
does  not  concern  mere  strangers  or  impertinent  commnni- 
cations.2  A  communication  to  an  attorney  by  one  not  in- 
terested in  a  suit  is  not  privileged,^  and  a  communication 
by  an  assignor  to  the  attorney  of  the  assignee  is  not  privi- 
leged if  the  attorney  was  acting  for  his  client.*  So  if  a 
client  sues  an  attorney  for  money  converted  to  his  own  use, 
and  the  attorney  pleads  that  he  paid  it  to  others  at  the 
direction  of  the  plaintiff,  the  defendant  must  testify  as  to 
whom  the  payments  were  made,  though  they  be  considered 
a  communication,  and  the  attorney  acted  not  only  for  the 
plaintiff,  but  for  the  parties  to  whom  the  payments  were 
made.^    Although  the  burden  of  showing  that  the  comniuni- 


1  Alderman  v.  People,  4  Mich.  414, 
C9  Am.  Dec.  ?21;  but  to  prevent  an 
attorney  from  testifying  to  a  commu- 
nication made  to  him,  it  must  have 
been  made  to  him  as  an  attorney,  and 
for  the  purpose  of  obtaining  his  ad- 
vice and  opinion  relative  to  some 
legal  right  or  obligation:  Alderman 
V.  People,  supra.  See,  also,  McMan- 
nus  V.  State,  2  Head  (Tenn.),  213; 
Earle  v.  Grout,  46  Vt.  113;  Poster  v. 
Hall,  12  Pick.  (Mass.)  89,  22  Am. 
Dec.  400 ;  Flack  v.  Neill,  26  Tex.  273 ; 
Caldwell  v.  Davis,  10  Colo.  481,  3  Am. 
St.  Eep.  599,  15  Pae.  696;  House  v. 
House,  61  Mieh.  69,  1  Am.  St.  Eep. 
570,  27  N.  W.  858;  Gady  v.  Walker, 
62  Mieh.  137,  4  Am.  St.  Eep.  834,  28 
N.  W.  805.  See  extended  note  to 
Bacon  v.  Frisbie,  36  Am.  Eep.  633. 
In  other  words,  the  relation  of  at- 
torney and  client  must  have  existed  in 
order  that  the  communication  between 
them  may  be  privileged,  thus  prevent- 
ing the  attorney  from  giving  testi- 
mony concerning  it:  Cotton  v.  State, 
87  Ala.  75,  6  South.  396;  Brown  v. 
Matthews,  79  Ga.  1,  4  S.  E.  13; 
Causey  v.  Wiley,  27  Ga.  444;  Eock- 
ford    V.    Falver,    27    HI.    App.    604; 


Granger  v.  Warrington,  3  Gilm.  (111.) 
299;  Basye  v.  State,  45  Neb.  261,  63 
N.  W.  811;  Eomberg  v.  Hughep,  18 
Neb.  579,  26  N.  W.  351;  Matthews 
V.  Hoagland,  48  N.  J.  Eq.  455,  21 
Atl.  1054;  Lamb  v.  Almy,  19  E.  I. 
586,  36  Atl.  1132;  Everett  v.  State, 
30  Tex.  App.  682,  18  S.  W.  674;  Coon 
v.  Swan,  30  Vt.  6;  Bramwell  v.  Lucas, 
4  Dowl.  &  E.  367. 

2  Mackel  v.  Bartlett,  33  Mont.  123, 
82  Pae.  795;  In  re  Elliott,  73  Kan. 
151,  84  Pae.  750;  Hanson  v.  Bean,  51 
Minn.  546,  38  Am.  St.  Eep.  516,  53 
N.  W.  871.  See,  also,  note  91,  supra. 
See  the  late  ease  of  Price  v.  Ha,gle, 
171  Mich.  455,  137  N.  W.  253. 

3  Allen  V.  Harrison,  30  Vt.  219,  73 
Am.  Dec.  302. 

*  Hall  V.  Eixey,  84  Va.  790,  6  S.  E. 
215. 

5  Minard  v.  Stillman,  31  Or.  164,  65 
Am.  St.  Eep.  815,  49  Pae.  976.  An 
attorney  may  testify  for  his  client: 
Baldwin  v.  National'  Hedge  etc.  Co., 
73  Fed.  574,  19  C.  G.  A.  575;  and  he 
is  a  competent  witness  against  his 
client  as  to  all  matters  not  privileged: 
State  V.  Hedg^peth,  125  Mo.  14,  28 
S.  W.  160. 
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cation  is  privileged  rests  on  the  one  asserting  the  facts,' 
whenever  the  communication  relates  to  a  matter  so  connected 
with  the  employment  as  attorney  as  to  afford  a  presump- 
tion that  it  was  drawn  out  by  the  relation  of  attorney  and 
client,  it  is  privileged  from  disclosure.'^  When  an  attor- 
ney is  called  as  a  witness,  and  declines  to  answer  a  question 
or  produce  letters  or  documents,  on  the  ground  that  the 
same  are  privileged,  the  burden  is  upon  him  to  show  suffi- 
cient facts  and  circumstances  to  establish  the  general  privi- 
leged character  of  the  communications  or  documents.*  The 
privilege  exists,  although  there  is  no  injunction  of  secrecy;^ 
and  communications  made  to  the  district  attorney  or  other 
public  prosecutor  are  governed  by  the  same  rule,  and,  if 
there  is  any  difference,  the  confidence  reposed  in  the  aU 
torney  in  such  eases  is  even  more  sacred  that  that  reposed 
in  others.^"  It  is  an  essential  fact  to  be  established  that 
the  person  to  whom  the  communication  was  made  was  an 


6  Sharon  v.  Sharon,  79  Cal.  633,  22 
Pae.  26,  131;  Appeal  of  Turner,  72 
Conn.  305,  44  Atl.  310;  Maehette  v. 
Wanless,  2  Colo.  169;  Equitable 
Securities  Co.  v.  .Green,  113  Ga.  1013, 
39  S.  E.  434;  Bingham  v.  Walk,  128 
Ind.  164,  27  N.  E.  483;  Smith  v.  Cald- 
well, 22  Mont.  331,  56  Pac.  590; 
Mowell  V.  Van  Buren,  77  Hun  (N. 
Y.),  569,  28  N.  Y.  Supp.  1035;  State 
V.  Snowden,  23  Utah,  318,  65  Pae. 
479;  Earle  v.  Grout,  46  Vt.  113; 
Montgomery  v.  Perkins,  94  Fed.  23. 

T  Turguand  v.  Knight,  2  Mees.  & 
W.  98;  Bacon  v.  Frisbie,  80  N.  Y.  394, 
36  Am.  Eep.  627;  National  Bank  v. 
Delano,  177  Mass.  362,  83  Am.  St. 
Rep.  281,  58  N.  E.  1079. 

8  Ex  parte  Niday,  15  Idaho,  559,  98 
Pae.  845.  When  the  objection  of 
privilege  is  raised,  and  the  record 
already  made  does  not  clearly  disclose 
the  alleged  confidential  relation,  the 
burden  is  upon  the  objector  to  show 
it.  Tt  is  not  for  the  interrogator  or 
witness    to    negative    it:     Meyers    v. 


Fogarty,   140   Iowa,   701,   119  N.   W. 
159. 

9  McLellan  v.  Longfellow,  32  Me. 
494,  54  Am.  Dec.  599;  Wheeler  v. 
Hill,  16  Me.  329.  See,  also.  State  v. 
Kidd,  89  Iowa,  54,  56  N.  W.  263. 

10  Vogel  V.  Gruaz,  110  XJ.  S.  311, 
28  L.  Ed.  158,  4  Sup.  Ct.  Eep.  12; 
Oliver  v.  Pate,  43  Ind.  132 ;  Marks  v. 
Beyfus,  25  Q.  B.  Div.  494;  State  v. 
Houseworth,  91  Iowa,  740,  60  X.  W. 
221.  But  see  Cole  v.  Andrews,  74 
Minn.  93,  76  N.  W.  962;  Cobb  v. 
Simon,  119  Wis.  597,  100  Am.  St. 
Eep.  909,  97  N.  W.  276.  In  State  v. 
Houseworth,  supra,  the  court  said: 
"While  it  is  true  that,  as  to  at- 
torneys, such  communications  are 
oftener  made  by  clients  than  by 
others,  we  do  not  think  there  is  any 
such  limitation  upon  the  operation 
of  the  statute,  but  that  it  matters 
not  from  whom  the  communication 
is  received,  if  it  be  to  a  practicing 
attorney  in  his  professional  capacity, 
and  necessary  for  him  to  discharge 
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attorney  or  lawyer  duly  admitted  to  practice."  The  privi- 
lege does  not  extend  to  a  mere  student  at  law  in  the  attor- 
ney's office,  not  the  attorney's  clerk,  although  the  client 
supposed  he  was  an  attorney.^^  Nor  does  it  extend  to  one 
not  a  lawyer,  although  the  party  supposed  him  to  be  a 
lawyer.^* 

§  750  (768) .  Same— Duration— Client  may  claim  the 
privilege  —  Extends  to  writings.^As  we  have  shown, 
communications  between  attorney  and  client  are  privileged 
and  confidential,  and  cannot  be  disclosed,  even  for  the  pur- 
poses of  the  administration  of  justice.  But  the  rule  is 
based,  not  so  much  oh  the  ground  of  privilege  to  the  client, 
or  the  counsel,  as  the  danger  and  impolicy  of  allowing  them 
to  be  disclosed,  even  for  such  purposes.  The  object  of  it 
seems  plainly  to  require  that  the  entire  professional  inter- 
course between  attorney  and  client,  whatever  it  may  have 
been,  shall  be  protected  by  profound  secrecy.  And  this 
protection  given  by  the  law  to  such  communications  does 

the  functions  of  his  ofSoe The  is  Brayton  v.  Ohase,  3  Wis.  456; 

design  of  the  law  is  to  better  en-  Home  Kre  Ins.  Co.  v.  Berg,  46  Neb. 

able  attorneys,  ministers,  physicians,  600,  65  N.  W.  780;  Sample  v.  Frost, 

and  others  to  discharge  the  duties  of  10   Iowa,   266;   Holman   v.   Kimball, 

their  respective  ofSces;  and  it  mat-  22   Vt.   555;   Benedict   v.   State,   44 

ters  not  from  whom  the  communica-  Ohio    St.    679,    11    N.    E.    12-5    (one 

tion   comes,   the   question   being,   at  who    had    been    practicing    without 

all  times,  Was  it  properly  intrusted,  being   admitted);    Bean  v.   Quimby, 

and    necessary    for    that    purpose?"  5  N.  H.  94  (under  an  old  statute  of 

As    to    an    assistant    to    the    public  1791  permitting  any  person  whether 

prosecutor,  see  Pinson  v.   Campbell,  admitted   or  not   as   an   attorney  to 

124  Mo.  App.  260,  101  S.  W.  621.  act    and    appear    for    a    party).     In 

11  Piersou  v.  Steortz,  1  Morr.  Hawes  v.  State,  88  Ala.  37,  7  South. 
(Iowa)  136.  See,  also,  McLauglin  302,  the  principle  of  exemption  from 
V.  Gilmore,  1  111.  App.  563 ;  Benedict  testifying  was  held  not  to  extend  to 
V.  State,  44  Ohio  St.  679,  11  N.  E.  125 ;  communications  made  by  the  defend- 
Brayton  v.  Ohase,  3  Wis.  456.  ant  to  the  "confidential"  clerk  of  a 

12  Barnes  v.  Harris,  7  Gush.  ^^'^  ^™'  '^^°'  ^^^""S  asked  by  de- 
(Mass.)  576,  54  Am.  Dee.  734;  Schub-  ^*='''^^°*  ^^  ^^  ^^*  *  ^^^^^r,  replied 
kagel  V.  Dierstein,  131  Pa.  46,  6  *^**  ''«  "^^^  "°t'  '^"'^  *»  ^^'>'^  ^^^ 
L.  E.  A.  481,  18  Atl.  1059;  Sibley  communications  were  then  made 
V.  Wafile,  16  N.  Y.  180,  183.  without  further   inquiry   or  augges- 

tion. 
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not  cease  with  the  termination  of  the  suit,  or  other  business 
in  which  they  were  made,  nor  on  the  change  of  such  attor- 
ney for  another,  nor  by  any  otlier  change  of  relations 
between  them;  nor  by  the  death  of  the  client.  The  seal  of 
the  law  once  fixed  upon  them  remains  forever  unless  re- 
moved by  the  party  himself  in  whose  favor  they  were  there 
placed.^*  It  seems  also  well  established  that  the  matter 
thus  disclosed  in  professional  confidence  cannot  be  given 
in  evidence  in  another  suit,  although  the  client  from  whom 
the  communication  came  is  no  party  and  has  no  interest  in 
it.'''  The  client,  as  well  as  the  attorney,  may  refuse  to  tes- 
tify to  communications  of  the  character  under  discussion, 
as  the  rule  would  be  of  no  value,  if  it  might  be  evaded  by 
compelling  the  client  to  disclose  that  which  the  attorney 
is  bound  to  withhold.'®  This  privilege  extends  even  to 
those  cases  where  the  client  offers  himself  as  a  witness  in 
his  own  behalf.''^    It  would  be  absurd  to  protect  profes- 


14  Denver  Tramway  Co.  v.  Owens, 
20  Colo.  107,  36  Pac.  848;  Bush  v. 
MeComb,  2  Houst.  (Del.)  546; 
Granger  v.  Warrington,  8  111.  299, 
308;  Carter  v.  West,  93  Ky.  211,  19 
S.  W.  592;  Morris  v.  Cain's  Exrs., 
39  La.  Ann.  712,  1  South.  797,  2 
South.  418;  Chase's  Case,  1  Bland. 
(Md.),  206,  17  Am.  Dec.  277;  Struck- 
meyer  v.  Lamb,  75  Minn.  366,  77  N. 
W.  987;  Perkins  V.  Guy,  55  Miss.  153, 
30  Am.  Rep.  510;  Jahnke  v.  State, 
68  Neb.  154,  94  N.  W.  158,  104  N. 
W.  154;  Sleeper  v.  Abbott,  60  N.  H. 
162 ;  Bank  of  TJtica  v.  Mersereau,  3 
Barb.  Ch.  (N.  Y.)  528,  49  Am.  Dec. 
189;  Parker  v.  Carter,  4  Munf.  (Va.) 
273,  6  Am.  Dec.  513;  Pearce  t.  Fos- 
ter, L.  R.  15  Q.  B.  Div.  114,  54  L. 
J.  Q.  B.  432,  52  L.  T.,  N.  S.,  886. 

15  Shaw,  G.  .1.,  in  Foster  v.  Hall, 
12  Pick.  (Mass.)  89,  22  Am.  Deo. 
400.  See,  also.  Whiting  > .  Barnpy, 
38  Barb.  (N.  Y.)  393;  Rex  v. 
Withers,  2  Camp.  578. 


16  State  V.  White,  19  Kan.  445,  27 
Am.  Rep.  137;  Bigler  v.  Reyher,  43 
Ind.  112;  Hemenway  v.  Smith,  28  Vt. 
701. 

17  Birmingham    B.    &    E.    Co.    v. 
Wildman,    119    Ala.    547,    24    South. 
548;    Bobo   v.    Bryson,    21    Ark.    387, 
76  Am.  Dee.  406;   Verdelli  v.  Gray's 
Harbor  C.  Co.,  115  Cal.  517,  526,  47 
Pao.   364,   778;   Bigler  v.  Reyher,  43 
Ind.  112;   Barker  v.  Kuhn,  38  Iowa, 
392;  State  v.  White,  19  Kan.  445,  27 
Am.    Rep.    137,    and   note;    Basye   v. 
State,  45  Neb.   261,   63   N.  W.   811 
People  V.  Gilon,  9  N.  Y.  Supp.  243 
Leistikow  v.  Zuelsdorf,  18  N.  D.  511 
122  N.  W.  340;  Duttenhofer  v.  State, 
34   Ohio    St.    91,   32    Am.   Rep.    362 
Fort  Worth  &  D.  C.  R.  Co.  v.  Lock 
30  Tex.  Civ.  App.  426,  70  §.  W.  456 
Hemenway    v.    Smith,    28    Vt.    701 
Herman  v.  Schlesinger,  114  Wis.  382 
91  Am.  St.  Rep.  922,  90  N.  W.  460 
A  witness  not  a  party  may  be  asked 
if   he   has   told   his    attorney   certain 
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sional  communioations,  and  to  leave  them  unprotected  at 
the  examination  of  the  client.  In  such  an  event,  in  all  civil 
actions,  the  confidential  statements  of  client  and  counsel 
would  be  exposed,  and  likewise  the  same  would  occur  in  all 
criminal  actions  where  the  defendant  should  testify.  The 
authorities  are  otherwise.  The  true  view  seems  to  be  that 
communications,  which  the  lawyer  is  precluded  from  dis- 
closing, the  client  cannot  be  compelled  to  disclose.  This 
privilege  is  essential  to  public  justice,  for  did  it  not  exist, 
no  man  would  dare  to  coiisult  a  professional  adviser  with 
a  view  to  his  defense,  or  to  the  enforcement  of  his  rights.^* 


facts  that  he  has '  given  in  evidence : 
State  V.  Tall,  43  Minn.  273,  45  N. 
W.   449. 

18  Whart.  Ev.,  §  583 ;  1  Greenl.  Ev., 
§§  236-240.  In  Duttenhofer  v.  State, 
34  Ohio  St.  91,  32  Am.  Eep.  362,  it 
is  held  that  where  the  accused  in  a 
criminal  trial  becomes  a  witness  on 
his  own  behalf,  he  cannot  be  com- 
pelled, on  cross-examination,  to  dis- 
close the  confidential  communications 
between  himself  and  his  attorney,  nor 
can  such  disclosures  be  required  of 
the  attorney  without  the  consent  of 
the  accused.  The  well-known  general 
rule  of  jurispvudence  is  that  when  an 
attorney  is  employed  by  a  client  pro- 
fessionally, all  the  communications 
that  pass  between  the  client  and  the 
attorney,  in  the  course  and  for  the 
purpose  of  professional  business,  are 
privileged,  and  the  privilege  is  the 
privilege  of  the  client  and  not  of  the 
attorney:  Herring  v.  Clobery,  1  Phill. 
91,  41  Eng.  Reprint,  565;  Pearse  v. 
Pearse,  1  De  Gex  &  S.  25,  63  Eng,  Re- 
print, 950.  The  privilege  applies  to 
the  communication,  and  it  ia  immate- 
rial whether  the  client  is  or  is  not  a 
party  to  the  action  in  which  the  ques- 
tion arises,  or  whether  the  disclosure  is 
sought  from  the  client  or  from  his 
legal  adviser.  And  it  is  held  that 
the  privilege  is  not  in  any  way  af- 


fected by  the  statutes  making  parties 
witnesses:  Montgomery  v.  Pickering, 
116  Mass.  227;  Brand  v.  Brand,  39 
How.  Pr.  193;  Barker  v.  Kuhn,  ,38 
Iowa,  395.  In  Bigler  v.  Eeyher,  43 
Ind.  112,  it  was  held  ,  that  a  party, 
ha.ving  given  evidence  in  chief  in  his 
own  behalf,  cannot,  on  cross-examina- 
tion, be  compelled  to  divulge  state- 
ments made  by  him  when  -consulting 
as  a  client  an  attorney  at  law,  and 
that  such  communications  are  privi- 
leged and  protected  from  inquiry 
when  the  client  is  a  witness,  as  well 
as  when  the  attorney  is  a  witness. 
See,  also,  to  the  same  effect,  Hemen- 
way  v.  Smith,  28  Vt.  701;  Bobo' v. 
Bryson,  21  Ark.  387,  76  Am.  Dec. 
406.  But  in  Inhabitants  of  Woburn 
V.  Henshaw,  101  Mass.  193,  3  Am. 
Eep.  333,  the  contrary  was  held,  the 
court  saying:  "The  objection  that  the 
defendant  was  wrongfully  compelled 
to  undergo  a  cross-examination,  as 
to  what  he  said  to  his  counsel,  can- 
not be  sustained.  The  policy  of  the 
law  will  not  allow  the  counsel  himself 
to  make  disclosures  of  confidential 
communications  from  his  client,  but 
if  the  client  see  fit  to  be  a  witness, 
he  makes  himself  liable  to  full  cross- 
examination,  like  any  other  witness." 
Needless  to  say,  this  decision  is 
founded  on  an  entire  misapprehension 
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The  rule  is  not.  limited  in  its  application  to  advice  given 
or  opinions  stated,  but  extends  to  all  communications  by 
either  party,  whether  oral  or  written,  properly  relating  to 
the  business  in  hand,  and  to  all  documents,  books,  papers 
or  instruments  which  may  be  properly  used  by  the  client 
to  convey  professional  information  to  his  attorney.^^  On 
the  same  principle,  the  privilege  extends  to  a  statement  of 
facts  or  a  case  prepared  for  the  purpose  of  obtaining  the 
advice  of  counsel,^"  and  to  the  opinion  of  counsel  based 
upon  such  statement.^^  So  whenever  the  client  would  be 
exempted  from  producing  title  deeds  or  documents  of  any 
kind,  the  attorney  will  not  bo  compelled  to  produce  such 
documents,  if  they  have  been  intrusted  to  his  care  by  reason 
of  the  relation  of  attorney  and  client,  nor  will  he  be 
required  to  testify  as  to  their  contents, ^^  or  to  disclose  any 


of  the  principle  upon  which  the  ex- 
elusion  of  such  communications  is 
founcled.  It  seems  to  have  been, 
based  upon  a  dictum  of  Bigelow,  C. 
J.,  in  Commonwealth  v.  Mullen,  97 
Mass.  545.  The  learned  chief  justice, 
however,  merely  ruled  that  a  defend- 
ant offering  himself  as  a  witness  was, 
like  other  witnesses,  bound  to  tell 
the  truth  concerning  any  matter 
proper  to  be  inquired  into. 

19  Crosby  v;  Berger,  11  Paige  (N. 
Y.),  377,  42  Am.  Dee.  117;  Durkee 
V.  Leonard,  4  Vt.  612;  Anonymous,  8 
Mass.  370;  Lynde  v.  Judd,  3  Day 
(Conn.),  499;  Mills  v.  Oddy,  6  Car. 
&  P.  728;  Lengsfleld  v.  Eichardson, 
52  Miss.  443;  Selden  v.  State,  74  Wis. 
271,  17  Am.  St.  Rep.  144,  42  N.  W. 
218;  Nelson  v.  Becker,  32  Neb.  99, 
48  N.  W.  962 ;  Matthews  v.  Hoagland, 
48  N.  J.  E'q.  455,  21  Atl.  1054.  See 
note  to  O'Brien  v.  Spalding,  66  Am. 
St.  Rep.  232    et  seq. 

20  Bolton  V.  Corp.  of  Liverpool,  1 
Mylne  &  K.  88,  39  Eng.  Reprint,  615; 
Racon  v.  T^risbir,  80  N.  T.  394,  36 
Am.    Rep.    627,    and    note.     But    the 


privilege  does  not  extend  to  fictitious 
cases:  Haley  v.  Eureka  County  Bank, 
21  Xev.  127,  12  L.  E.  A.  815,  26  Pac. 
64. 

21  Hughes  V.  Biddulph,  4  Russ. 
190,  38  Eng.  Reprint,  777;  Lord 
Walsingham  v.  Goodriche,  3  Hare,  122, 
67  Eng.   Reprint,  322. 

22  Lynde  v.  Judd,  3  Day  (Conn.), 
499;  Neal  v.  Patten,  47  Ga.  73; 
Dover  v.  Harrell,  58  Ga.  572;  Anony- 
mous, 8  Mass.  370;  Stokoe  v.  St. 
Paul  &  C.  Ry.  Co.,  40  Minn.  545,  42 
N.  W.  482;  Davis  v.  New  York  etc. 
Ry.  Co.,  70  Minn.  37,  72  N.  W.  823 ; 
Parkhurst  v.  McGraw,  24  Miss.  134; 
Jackson  v.  Burtis,  14  Johns.  (N.  Y.) 
391;  Kellogg  v.  Kellogg,  6  Barb. 
(N.  Y.)  116;  People  v.  Benjamin.  9- 
How.  Pr.  (N.  Y.)  419;  Jackson  >. 
Denison,  4  Wend.  (N.  Y.)  558;  Brandt 
V.  Klein,  17  Johns.  (N.  Y.)  335; 
Durkee  y.  Leland,  4  Vt.  612;  Seldon 
V.  State,  74  Wis.  271,  17  Am.  St. 
Rep.  144,  42  N.  W.  218;  Hibberd 
v.  Knight,  2  Ex.  11,  17  L.  J.  Ex. 
119,  12  Jur.  162;  Laing  v.  Barclay, 
3  Stark.  38,  2  D.  &  R.  530,  1  B.  &; 
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information  obtained  from  books  or  papers  shown  to  him 
by  the  client,  or  placed  in  his  hands,  in  his  character  as 
counsel.^*     But  the  attorney  may  be  called  as  a  witness  to 


C.  398;  Volant  v.  Soyer,  13  Com.  B. 
231,  22  L.  J.  C.  P.  83;  Greenough 
V.  Gaskell,  1  Mylne  &  K.  98,  39 
Bng.  Beprint,  618;  Lawrence  v. 
Campbell,  4  Drew.  485,  62  Eng.  Re- 
print, 186;  Hughes  T.  Biddulph,  4 
Russ.  190,  38  Eng.  Reprint,  777; 
Bluck  V.  Galsworthy,  2  Gifif.  453,  66 
Eng.  Reprint,  189:  Newton  v.  Chap- 
lin, 10  Com.  B.  356,  19  L.  J.  C.  P. 
374;  Mills  v.  Oddy,  6  Car.  &  P.  728, 

1  Gale,  92;  Doe  v.  Seaton,  2  Ad.  & 
E.  171,  111  Eng.  Reprint,  66;  King 
V.  Boddington,  8  Dowl.  &  R.  726; 
Adams  v.  Fisher,  3  Mylne  &  C.  526, 
40  Eng.  Reprint,  1029.  An  attorney 
will  not  be  required  to  produce  let- 
ters from  his  client  relating  to  the 
business  in  hand  or  connected  with 
the  confidential  relation:  Parkhurst 
V.  McGraw,  24  Miss.  134;  Nelson  v. 
Becker,  32  Neb.  99,  193,  48  N.  W. 
962;  Fire  Assn.  v.  Fleming,  78  Ga. 
733,  3  S.  E.  420;  Arnold  v.  Chese- 
brough,  41  Fed.  74,  24  Blatchf.  49; 
Seldon  v.  State,  74  Wis.  271,  17  Am. 
St.  Rep.  144,  42  N.  W.  218;  Matter 
of  Whitlock,  51  Hun  (N.  Y.),  351, 
3  N.  Y.  Supp.  855;  Wilson  v.  Troup, 
7  Johns.  Ch.  (N.  Y.)  25;  Hughes 
V.  Garnons,  6  Beav.  352,  49  Eng.  Re- 
print, 862;  Garland  v.  Scott,  3  Sim. 
396,  57  Eng.  Reprint,  1046;  Charlton 
vr.  Goombes,  4  Giff.  372,  66  Eng.  Re- 
print, 751;  Jenkyns  v.  Bushby,  L.  R. 

2  Eq.  547;  Vent  v.  Pacey,  4  Euss. 
193,  38  Eng.  Reprint,  778. 

23  Dover  v.  Harrell,  58  Ga.  572; 
Stokoe  V.  St.  Paul  etc.  Ey.  Co.,  40 
Minn.  545,  42  N.  W.  482;  Kellogg 
T.  Kellogg,  6  Barb.  (N.  Y.)  116; 
Jackson  v.  Denison,  4  Wend.  (N.  Y.) 
558;  Brandt  v.  Klein,  17  Johns.  (N. 
Y.)   335;  Crosby  v.  Berger^  11  Paige 


(N.  Y.)  377,  42  Am.  Dee.  117;  Ar- 
buckle  V.  Templeton,  65  Vt.  205, 
25.  Atl.  .1095;  Volant  v.  Soyer,  13 
Com.  B.  231,  22  L.  J.  C.  P.  83;  King 
V.  Boddington,  8  Dowl.  &  R.  726. 
Thus  in  an  action  against  a  mort- 
gagor, the  attorney  of  the  mortgagee, 
who  has  the  mortgage  deed,  cannot 
be  compelled  to  produce  it  if  he  ob- 
jects to  do  so;  nor  can  he  be  com- 
pelled to  give  evidence  of  its  con- 
tents, but  he  may  be  asked  for  what 
purpose  the  money  was  raised:  Mars- 
ton  V.  Downes,  6  Car.  &  P.  381,  1 
Ad.  &  E.  31,  110  Eng.  Reprint,  1119. 
But  a  combination  between  a  party 
and  his  attorney,  to  prevent  the  court 
from  compelling  the  production  of  im- 
portant papers  required  as  evidence, 
on  a  trial,  by  transferring  the  papers 
from  one  to  the  other,  will  not  be 
tolerated.  Hence,  it  has  been  held 
that  such  is  not  a  case  where  the 
confidential  communications  of  a 
client  are  sought  to  be  disclosed,  and 
that  if  the  papers  are  required  in 
evidence,  and  are  needed  for  the  pur- 
pose of  identification,  the  attorney  is, 
to  that  extent,  bound  to  produce  them, 
even  if  he  can  be  protected  from  dis- 
closing their  contents:  People  v. 
Sheriff,  29  Barb.  (N.  Y.)  622. 
Many  of  the  eases  cited  to  this  sec- 
tion hold  that  documents  are  not 
privileged,  if  they  come  into  the  pos- 
session of  a  third  party  by  any  means, 
even  if  they  are  stolen.  See,  also, 
Lloyd  V.  Mostyn,  10  Mees.  &  W.  481, 
12  L.  J.  Ex.  1.  See,  however,  Lig- 
gett V.  Glenn,  51  Fed.  381,  2  C.  C.  A. 
286,  which  holds  some  unequivocal  act 
on  the  part  of  the  client  necessary  to 
remove  the  privileged  character  of  the 
document.    A  lawyer  cannot  be  com- 
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prove  the  existence  of  such  a  document,  and  that  it  is  in 
Ms  possession,  so  as  to  entitle  the  opposite  party,  after 
due  notice  to  produce  and  a  refusal,  to  give  parol  evidence 
of  the  contents.^*  The  rule  does  not  necessitate  the  attor- 
ney disclosing  the  contents  of  the  documents  or  import  of 
the  communications,  but  rather  devolves  upon  him  the 
necessity  of  showing  the  relation  existing  between  him  and 
his  client  at  the  time  the  communications  or  documents 
were  received,  and  the  circumstances  under  which  he  came 
into  possession  of  the  same,  and  that  they  were  obtained 
by  him  while  acting  as  attorney  for  the  client,  and  in  con- 
nection with  his  professional  engagement  concerning  which 
the  information  was  to  be  used.-^  A  privileged  communi- 
cation placed  in  the  hands  of  an  attorney  does  not  lose  its 
character  as  such,  though  it  passes  from  the  lawyer's  pos- 


pelled  to  produce  in  evidence  a  paper 
which  was  left  with  him  by  a  client 
in  another  case:  Lynde  v.  Judd,  3 
Day  (Conn.),  499.  For  an  interest- 
ing ease  where  client  was  sole  stock- 
holder in  corporation  whose  books  at- 
torney held,  see  In  re  Grant,  198 
Fed.  708. 

24  Jackson  v.  M'Vey,  18  Johns.  (N. 
Y.)  330;  Brandt  v.  Klein,  17  Johns. 
(N.  Y.)  335;  Durkee  v.  Leland,  4  Vt. 
612.  As  to  execution  of  document: 
Chapman  v.  Peebles,  84  Ala.  2S3,  4 
South.  273;  delivery  of  deed:  Eos- 
seau  V.  Bleau,  131  N.  Y.  177,  27  Am. 
St.  Rep.  .578,  30  N.  E.  52;  date  of 
document:  Stanhilber  v.  Graves,  97 
Wis.  515,  73  N.  W.  48;  Bundle  v. 
Foster,  3  Tenn.  Oh.  658.  See,  also, 
Raefle  v.  Moore,  58  Ga.  94  (attor- 
ney not  compelled  to  testify  where 
he  offered  to  give  date  if  permitted 
to  tell  whole  transaction).  In  such 
cases,  the  proper  practice  is  to  give 
notice  to  produce:  McPherson  v. 
Eathbone,  7  Wend.  (N.  Y.)  281; 
Stokoe  v.  St.  Paul  &  C.  Ry.  Co.,  40 
Minn.  545,  42   N.   W.   482. 


25  In  a  case  where  N.  was  general 
attorney  for  S.,  and  while  such  at- 
torney received  letters  from  G.,  which 
letters  had  been  written  by  S.,  to 
G.,  concerning  the  business  transac- 
tions involved,  in  subsequent  litigation 
referring  to  the  income  aaid  revenue 
obtained  from  the  business  there- 
after involved  in  the  litigation,  and 
it  did  not  appear  that  N.,  was  em- 
ployed through  the  agency  of  G.,  or 
that  G.,  was  directed  to  submit  the 
letters  to  N.,  for  his  information  and 
advice,  and  it  did  not  appear  that 
the  same  were  submitted  to  N.,  for 
any  legal  opinion  or  for  use  in  any 
litigation,  or  upon  which  to  render 
an  opinion  or  legal  advice  to  S.,  and 
it  did  not  appear  that  G.  was  the 
agent  of  3.,  either  for  the  purpose  of 
employing  an  attorney  or  procuring 
legal  advice  for  S.,  or  concerning 
the  latter's  business,  it  was  held  that 
N.  had  not  made  a  sufficient  showing 
to  entitle  him  to  refuse  to  produce 
the  letters  or  to  claim  them  as  privi- 
leged communications:  Ex  parte  Ni- 
day,   15   Idaho,  559,  98  Pac.  845. 
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session  without  fault  on  Ms  part.  The  adinissibility  of  a 
paper  containing  a  confidential  communication  between 
client  and  attorney  is  not  dependent  upon  the  manner  in 
which  possession  thereof  was  obtained  from  the  attorney, 
but  upon  the  inherent  character  of  the  communication 
itself.  If  the  communication  is  privileged,  it  can  only  be 
deprived  of  that  character  by  some  unequivocal  act  on  the 
part  of  the  client  himself.-®  A  lawyer  who  has,  as  an  attor- 
ney in  a  cause,  been  intrusted  with  papers  by  a  third  per- 
son, cannot  be  called  upon  by  the  opposite  party  to  produce 
these  papers  in  evidence ; '''  and  an  attorney,  who  has  in 
that  capacity  received  papers  from  a  client,  cannot  be 
called  to  produce  them  in  a  cause,  although  he  does  not  act 
therein  as  the  attorney  of  the  party.^®  He  cannot  excuse 
himself  from  stating  how  he  obtained  possession  of  a  paper 
which  is  the  basis  of  his  client 's  suit,  upon  the  ground  that 
he  might  be  violating  professional  confidence  if  reqxiired 
to  testify  ;^^  but  he  cannot  be  required  to  testify  whether 
or  not  a  note  placed  in  his  hands  by  a  client  was  indorsed, 
or  had  other  writing  upon  its  back;^"  nor  respecting  the 
condition  and  appearance  of  a  deed  of  trust  and  trust  notes, 
at  the  time  of  his  employment,  to  bring  a  suit  of  foreclosure 
upon  them;^^  or  whether,  when  he  first  saw  an  account 
in  the  hands  of  his  client,  the  evidence  of  settlement  was 
indorsed  on  it;^^  or  as  to  the  contents  of  an  indorsement 

26  Liggett   V.   Glenn,   51   Fed.   381,  of  the  lender,   the   attorney  will  not 

396,  397,  2  C.  C.  A.  286,     Compare  be  allowed  to  give  evidence  coneern- 

Pulford's  Appeal,  48  Conn.  247.     His  ing  them  against  the  borrower:  Doe 

privilege  also  extends  to  any  informa-  v.  Watkins,  3   Bing.   N.   C.   421,   132 

tion    derived   from   books,   papers    or  Bng.   Reprint,   472. 

writings^  shown  to  him  by  the  client,  27  Jackson    v.    Burtis,    14    Johns, 

or  placed  in  his  hands  as  a  profes-  (N.  Y.)  391. 

sional   man:  Matthews   v.    Hoagland,  28  Parker  v.  Yates,  12  Moore,  520. 

48  N.  J.  Bq.  455,  21  Atl.  1054;  Crosby  29  Allen   v.    Root,    39    Tex.    589. 

V.    Berger,    11    Paige,    377,    42    Am.  30  Dietrich  v.  Mitchell,  43   111.  40; 

Dec.  117;  Beard  v.  Ackerman,  5  Esp.  92  Am.  Dec.  99. 

119,  120.     If  an  attorney  is  resorted  31  Gray   v.    Fox,    43    Mo.    570,    97 

to  by  a  borrower  to  raise  money  for  Am.  Dee.  416. 

him,   and   the    abstracts   of   the   bor-  32  Coveney  v.  Tannahill.  1  Hill  (N. 

rower  are  perused  by  him,  on  behalf  Y.),  33,  87  Am.  Deo.  287. 
Evidence  IV — 32 
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on  a  note.'*  But  it  has  been  held  that,  when  a  husband 
consults  a  lawyer  with  a  view  of  taking  out  letters  of 
administration  on  his  wife's  estate,  and  hands  him  the 
papers  belonging  to  her,  which  are  retained  by  him  until 
after  the  husband's  death,  when  it  appears  that  the  signa- 
ture to  a  certain  deed  among  the  papers  has  been  erased, 
there  is  no  violation  of  professional  confidence  for  the  hus- 
band's attorney  to  testify  as  to  the  delivery  of  the  papers, 
the  date  of  the  delivery,  and  by  whom  delivered  and  in  what 
condition  they  were  found  after  the  wife's  death.'*  Cor- 
respondence between  a  district  attorney,  representing  the 
United  States,  and  the  attorney  general,  is  confidential  in 
its  nature  and  cannot  be  cited  by  third  persons ;  *^  and  let- 
ters from  a  husband  to  his  wife,  which  the  latter  places  in 
the  hands  of  her  attorney,  are  confidential  communications, 
which  the  attorney  has  no  right  to  produce  in  court  as  evi- 
dence against  the  husband.'"  On  the  principles  which  have 
been  stated  respfecting  oral  communications  between  attor- 
ney and  client,  the  protection  does  not  include  written  com- 
munications to  a  solicitor  or  attorney,  unless  received  in 
that  capacity.'''  Nor  does  it  apply  to  written  statements 
made  by  third  persons,  although  they  are  Confidential.'^ 
The  question  of  privilege  is  always  to  be  determined  by  the 
court ;^^  and,  if  it  is  alleged  that  documents  are  privileged, 
the  court  may  inspect  them  to  determine  that  question.*" 

33  Arbuckle  v.  Templeton,  65  Vt.  E.  2  Ch.  App.  447;  Bustros  v.  White, 
205,  25  Atl.  1095;  Crawford  v.  Me-  1  Q.  B.  Div.  423;  Anderson  v.  Bank, 
Kissack,    1    Port.     (Ala.)     433.     See,       2  Ch.  Div.   644. 

also,   Driggs   v.   Rockwell,   11    Wend.  39  Childs  v.  Merrill,  66  Vt.  302,  29 

504.  Atl.  532 ;  McDonald  v.  McDonald,  142 

34  Turner  y.  Warren,  160  Pa.  336,  Ind.  55,  41  N.  E.  336;  Press  Pub.  Co. 
28  Atl.   781.  V.  Lefferts,  67  N.  J.  L.  172,  50  Atl. 

35  United  States  v.  Six  Lots  of  342;  People's  Bank  v.  Brown,  112 
Ground,  1  Woods,  234,  Fed.  Cas.  No.  Fed.  652,  50  C.  C.  A.  411. 

16,299.  40  Hughes  v.  Boone,  102  N.  C.  137, 

36  Selden  v.  State,  74  Wis.  271,  17  9  S.  E.  286;  Harris  v.  Daugherty,  74 
Am.  St.  Rep.  144,  42  N.  W.  218.  Tex.  1,  15  Am.  St.  Rep.  812,  11  S. 

37  Thomas  v.  Eawlings,  27  Beav.  W.  921.  See  §  748a,  ante.  In  Eng- 
140,  54  Bng.  Reprint,  54.  land  it  has  been  held  that  an  attor- 

88  Hopkinson   v.   Lord  Burghlj,  L.      ncy   subpoenaed   to   produce   a    docu- 
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§  751  (769).  Communications  must  be  in  the  nature  of 
professional  intercourse. — It  is  clearly  implied,  from  what 
has  already  been  stated,  that  the  communication  is  not 
privileged,  unless  made  in  the  relation  of  professional 
intercourse."  Incidentally,  it  has  been  found  expedient  to 
give  illustrations,  some  of  which  are  here  repeated  as 
bearing  upon  the  principles  according  to  which  communi- 
cations between  attorney  and  client  are  held  to  be  not 
privileged,  and  therefore  admissible  under  the  circum- 
stances disclosed  in  the  particular  cases  referred  to.  It 
must  be  borne  in  mind  that  the  question  as  to  what  may  be 
a  privileged  communication  does  not  depend  upon  its 
importance  or  materiality  in  the  prosecution  or  defense  of 
a  suit,  but  on  the  inherent  character  of  the  communica- 
tion.^^ If  the  admission  or  statement  sought  to  be  put  in 
evidence  was  made  by  reason  of  the  confidential  relation 
existing  between  client  and  coimsel,  it  becomes  a  privileged 


ment  at  a  trial  may,  in  his  discretion, 
refuse  to  preclude  it  on  the  ground 
that  it  has  been  intrusted  to  him 
by  a  client.  He  is  neither  bound  to 
produce  it  nor  to  answer  a  question 
with  respect  to  its  nature;  and  the 
judge  ought  not  to  examine  it  to 
see  whether  it  is  a  document  which  , 
ought  to  be  withheld:  Volant  v. 
Soyer,  13  Com.  B.  231,  22  L.  J.  C. 
P.  83. 

41  State  V.  Marshall,  8  Ala.  302; 
Sharon  v.  Sharon,  79  Cal.  633,  22 
Pac.  26,  131;  Philman  v.  Marshall, 
103  Ga.  82,  29  S.  E.  598;  De  Wolf 
V.  Strader,  26  lU.  225,  79  Am.  Dec. 
,371;  Allen  v.  Bollenbaeher  (Ind. 
App.),  97  N.  E.  817;  Borum  v.  Pouts, 
15  Ind.  52;  Pierson  v.  Steortz,  Morr. 
(IpTfa)  136;  Union  Pac.  By.  Co.  v. 
Day,  68  Kan.  726,  75  Pac.  1021; 
Denunzio's  Beceiver  v.  Scholtz,  117 
Ky.  182,  4  Ann.  Cas.  529,  77  S.  W. 
715;  Wade  v.  Bidley,  87  Me.  368,  32 
Atl.    975;    Hatton    v.    Robinson,    14 


Pick.  (Mass.)  420,  25  Am.  Dec.  415; 
People  V.  Pratt,  133  Mich.  125,  67 
L.  B.  A.  923,  94  N.  W.  752;  David 
Adler  etc.  Clothing  Co.  v.  Hellman, 
55  Neb.  266,  75  N.  W.  877;  Brown 
V.  Payson,  6  N.  H.  443;  Bacon  v. 
Prisbie,  80  N.  Y.  394,  36  Am.  Bep. 
627;  In  re  Turner's  Estate,  167  Pa. 
609,  31  Atl.  867;  Stallings  v.  HuUum, 
79  Tex.  421,  15  S.  W.  677;  Earle  v. 
Grout,  46  Vt.  113 ;  Chirac  v.  Eeinicker, 
11  Wheat.  (U.  S.)  280,  6  L.  Ed.  474; 
Cobden  y.  Kendriek,  4  Term  Bep. 
432,  lOO'  Eng.  Eeprint,  1102.  See 
note  to  O'Brien  v.  Spalding,  66  Am. 
St.  Bep.  220  et  seq.,  and  note  to 
Denunzio's  Beceiver  v.  Scholtz,  4  Ann. 
Cas.  531.  See  the  late  case  of  People 
V.  Enright,  256  111.  221,  99  N.  B. 
936.  As  to  all  nonconfidential  mat- 
ters, the  attorney  is  a  competent  wit- 
ness: Steketee  v.  Newkirk  (Mich.), 
138  N.  w.  1034;  Lenahan  v.  Casey, 
46  Mont.  367,  128  Pac.  601. 
42  Aiken  v.  Kilburne,  27  Me.  252. 
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communication,  and  as  such  it  is  not  competent  evidence 
against  the  client.  Its  competency  is  not  dependent  upon 
the  mere  manner  in  which  knowledge  thereof  may  be  ob- 
tained from  counsel.  The  principle  forbidding  its  use  is 
not  adopted  as  a  mere  rule  of  professional  conduct  on  part 
of  the  attorlle}^  It  confers  a  right  upon  the  client  for  his 
protection  and  advantage,  and  which  he  alone  is  author- 
ized to  waive.  It  will  not  do  to  hold  that  the  communica- 
tion loses  its  confidential  and  privileged  character  if  knowl- 
edge thereof  can  be  obtained  by  means  which  do  not 
involve  the  counsel  in  a  breach  of  professional  duty.  For 
illustration,  a  letter  is  written  by  a  client  to  his  attorney 
containing  statements  of  a  privileged  nature.  The  counsel, 
having  this  letter  on  his  person,  meets  with  an  accident, 
causing  his  death.  Third  parties  in  this  way  become 
possessed  of  the  letter,  and  from  them  it  passes  to  the 
possession  of  the  adversary  party.  Has  this  letter  lost 
its  privileged  character  and  become  competent  evidence 
against  the  writer,  simply  because  it  passed  from  the 
possession  of  his  counsel,  to  whom  it  was  written,  without 
fault  on  part  of  the  attorney?*^  "The  argument,  founded 
upon  the  assumption  that  the  admissibility  of  confidential 
communications  between  client  and  counsel  is  dependent 
solely  upon  considerations  of  the  duty  of  counsel  not  to 
make  known  that  which   was    communicated    to  him  pro- 

43  Liggett  V.  Glenn,  51  Fed.  381,  privileged,  and  sends  the  case  back 
2  C.  C.  A.  286.  The  following  fur-  for  a  new  trial.  On  the  second  hear- 
ther  illustration  is  given  by  Shiras,  ing,  the  attorney  is  not  called  as  a 
T>.  J.,  in  this  ease:  Suppose  that,  witness,  but  the  clerk,  in  whose  eus- 
upou  a  trial  of  a  cause,  an  attorney  tody  the  letter  was  placed  on  the 
is  sworn  as  a  witness,  and  he  is  first  trial,  is  summoned  by  a  sub- 
asked  to  produce  a  letter  ^\ritten  poena  dnces  tecum,  and  required  to 
him  by  his  client.  He  refuses,  on  produce  the  letter  in  order  that  the 
the  ground  that  it  is  confidential  com-  same  may  be  read  in  evidence.  Is  it 
munication.  The  trial  court  overrules  possible  that  this  letter,  being  a  confi- 
the  objection,  and  compels  the  pro-  dential  communication  between  client 
■duction  of  the  letter,  which  is  filed  and  counsel,  can  be  rightfully  put 
as  part  of  the  evidence  in  the  cause.  in  evidence  upon  the  theory  that  the 
An  appellate  court  reverses  the  rul-  possession  thereof  was  obtained  with- 
ing  of  the  trial  court  on  this  ques-  out  fault  on  part  of  the  attorney  f 
tion,    holding    that    the    letter    was 
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fessionally,  is,  in  our  judgment,  faulty,  in  that  it  ignores 
the  main  purpose  of  the  rule,  which  is  that  the  client  shall 
be  at  liberty  to  freely  communicate  to  his  attorney  knowl- 
edge of  all  matters  connected  with  the  business  in  hand 
upon  the  assurance  that  confidential  communications  thus 
made  are  privileged  and  cannot  be  used  in  evidence  against 
him,  unless  he  deprives  them  of  their  privileged  charac- 
ter."** Thus,  the  privilege  does  not  extend  to  a  simple 
inquiry  made  of  an  attorney  as  to  the  existence  of  a  matter 
of  fact ;  *^  nor  to  communications  which  do  not  relate  to  the 
subject  matter  of  the  consultation;*^'  nor,  as  we  have  air 
ready  shown,  to  communications  made  to  one  erroneously 
supposed  to  be  an  attorney;*'^  nor  to  communications  made 
to  a  solicitor  of  patents;*®  nor- to  communications  made  to 
an  abstracter  of  titles  who  does  not  give  professional  ad- 
vice, even  though  he  be  an  attorney;*"  nor  to  information 
gained  by  the  attorney  from  other  sources  than  from  his 
client  ;^"  nor  to  statements  made  by  a  party  to  one  who 
assists  him  in  justice  court,  but  who  is  not  an  attorney  ;°^ 

44  Liggett  V.  Glenn,  supra.  litigation,    or    his    counsel;    but    the 

45  Piano  Mfg.  Co.  t.  Frawley,  68  rule  of  privilege  protects  such  an  ex- 
Wis.  577,  32  N.  W.  76S;  Allen  v.  pert  in  the  act  in  question,  in  so  far 
Harrisson,  30  Vt.  219,  73  Am.  Dec.  as  he  has  been  employed  as  assistant 
302.  to    counsel,    and    not    as    a    witness: 

46  State  T.  Mewherter,  46  Iowa,  88;  Lalance  etc.  Mfg.  Co.  v.  Haberman 
Denunzio's    Receiver    v.    Scholtz,    117  Mfg.    Co.,    87    Fed.    563. 

Ky.  182,  4  Ann.  Cas.  529,  77  S.  W.  49  Stalling  v.  HuUum,  79  Tex.  421, 

715.  15  S.  W.   677. 

47  Sample  v.  Frost,  10  Iowa,  266;  50  Marsh  v.  Keith,  1  Drew.  &  S. 
Barnes  v.  Harris,  7  Cush.  (Mass.)  342,  62  Eng.  Reprint,  410';  Greenough 
576,  54  Am.  Dec.  734.  But  privileged  v.  Gaskell,  1  Mylne  &  K.  ■  104,  39 
if  the  statement  is  procured  by  fraud:  Eng.  Reprint,  618;  Crosby  v.  Berger, 
People  V.  Barker,  60  Mich.  277,  1  11  Paige  (N.  Y.),  377,  42  Am.  Dec. 
Am.  St.  Rep.  501,  27  N.  W.  539;  117;  Chillicothe  Ry.  Co.  v.  Jameson, 
State  V.  Russell,  83  Wis.  330,  53  N.  48  111.  281;  King  v.  Ashley,  179  N. 
W.  441.  Y.  281,  72  N.  E.  106;   General  Elec- 

48  Brungger  v.  Smith,  49  Fed.  124.  trie  Co.  v.  Jona;than  Clark  &  Sons  Co., 
Communications  between  a  party  lit-  108  Fed.  170;  Kling  v.  Tunstall,  124 
igant  or  his  counsel  and  a  mere  wit-  Ala.    268,    27    South.    420. 

neas    are    not    privileged,    and    this  Bi  Brayion   v.   Chase,   3   Wis.   456 

principle  applies  to  an  expert  wit-  But  it  was  held  otherwise  where  the 
ness  employed  by  a  party  to  patent      person  had   been   regularly  employed 
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nor  to  statements  made  to  one  who  has  been  formerly  his 
attorney,  but  is  not  such  attorney  at  the  time,®^  nor  to  a 
communication  made  to  an  attorney,  after  he  has  refused 
to  take  the  case  of  the  party  making  it.^^  Explanatory 
statements  made  by  a  client  some  time  after  a  professional 
consultation  with  his  attorney  are  not  privileged,  especially 
where  the  attorney  declares  that  he  was  not  consulted  pro- 
fessionally, and  that  he  listened  to  such  statements  and 
advised  only  as  a  friend.^*  As  a  general  rule,  communica- 
tions made  either  before  or  after  the  confidential  relation 
of  attorney  and  client  are  not  protected.  By  the  terms  of 
the  proposition  the  parties  are  not  "attorney  and  client" 
except  at  the  time  of  the  communication  the  relation  is  a 
subsisting  one.^^    An  attorney  may  testify  that  a  certain 


in  justice  court  for  many  years: 
Benedict  v.  State,  44  Ohio  St.  679,  11 
N.  E.  125.  ( 

52  Carroll  v.  Sprague,  59  Cal.  655. 
If  a  former  client  voluntarily  repeats 
to  his  attorney,  after  ,the  relation  of 
attorney  and  client  has  ceased,  com- 
munications previously  made,  the  at- 
torney, if  he  has  used  no  artifice 
in  the  matter,  is  a  competent  witnegs 
as  to  such  subsequent  communica- 
tions: Yordan  v.  Hess,  13  Johns.  492; 
and  the  same  rule  applies,  of  course, 
to  communications  made  under  such 
circumstances,  though  they  are  not 
repetitions  of  the  first :  Brady  v. 
State,  39  Neb.  529,  58  N.  W.  161. 
And  to  statements,  made  to  him  he- 
fore  his  employment  as  attorney : 
State  V.  Smith,  -138  N.  C.  700,  50  S. 
E.  859. 

53  Theisen  v.  Dayton,  82  Iowa,  74, 
47  N.  W.  891;  People  v.  Heart,  1 
Cal.  App.  166,  81  Pac.  1018;  Piano 
Mfg.  Co.  V.  Prawley,  68  Wis.  577, 
32  N.  W.  768;  Goltra  v.  Wolcott,  14 
111.  89;  Farley  v.  Peebles,  50  Neb. 
723,  70  N.  W.  231;  Tucker, v.  Finch, 
66  Wis.  17,  27  N.  W.  817.  Privilege 
allowed    as     to     preliminary     confer- 


ences though  retainer  declined:  Den- 
ver T.  Co.  v.  Ovfens,  20  Colo.  107, 
36  Pac.  848;  Peek  v.  Boone,  90  Ga. 
769,  17  S.  E.  66.  See  the  late  case 
of  Lupton  V.  Underwood  (Del.),  85 
Atl.   965. 

54  Patten  v.  Glover,  1  App.  Cas. 
D.  C.  466;  Coker  v.  Oliver,  4  Ga. 
App.  728,  26  S.  B.  483;  Goltra  v. 
Wolcott,  14  HI.  89;  Lloyd  v.  Davis, 
2  Ind.  App.  170,  28  N.  E.  232;  Mc- 
Donald v.  McDonald,  142  Ind.  55, 
41  N.  E.  336;  State  v.  Swafford,  98 
Iowa,  362,  67  N.  W.  284;  EVers  v. 
White,  114  Mich.  266,  72  N.  W.  184; 
Cady  V.  Walker,  62  Mich.  157,  4  Am. 
St.  Rep.  834,  28  N.  W.  805;  Rom- 
berg V.  Hughes,  18  Neb.  579,  26  N. 
W.  351;  People  v.  Buchanan,  145  N. 
Y.  1,  39  N.  E.  846;  Hoffman  v. 
Smith,  1  Caines  (N.  Y.),  157;  Sar- 
gent v.  Johns,  206  Pa.  386,  55  Atl. 
1051;    Coon  v.   Swan,   30  Vt.   6. 

55  Johnson  v.  Cunningham,  1  A.la. 
249;  Philman  v.  Marshall,  103  Ga. 
82,  29  S.  E.  598 ;  Jennings  v.  Sturde- 
vant,  140  Ind.  641,  40  N.  E.  61; 
Chillioothe  Ferry  R.  &  B.  R.  Co.  v. 
Jameson,  48  111.  281;  Hanson  v. 
Kline,    l36    Iowa,    101,    113    N.    W. 
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person  is  Ms  client,  as  this  is  not  a  privileged  conimunica- 
tion.''*  He  may  be  examined  as  to  the  mere  fact  of  the 
existence  of  the  relationship  of  attorney  and  clientj  and 
may  be  asked  as  to  what  occurred  in  open  court,  and  may 
answer  as  to  what  title  was  in  question  in  a  certain  case;°" 
and  may  be  asked  whether  he  has  been'  retained  by  a  party 
as  counsel  or  attorney,  and  what  the  name  of  his  client  is 
in  any  particular  suit.®*  He  cannot  refuse  to  answer  such 
a  question,  for  it  calls  for  no  breach  of  professional  con- 
fidence.*® An  attorney  may  be  asked  who  employs  him-,  iii 
order  to  show  the  real  party,  and  so  let  in  his  declara- 
tions.®" He  may  be  required  to  produce  his  authority  for 
prosecuting  a  suit,*^  and  he  may  testify  as  to  actions  taken, 
statements  made  by  himself  as  attorneiy,  and  his  authority 
for  acting.''^  An  attorney  who  has  appeared  for  a  party 
without  authority  is  a  competent  witness  to  prove  that 
fact.''®     The  court  may  compel  an  attorney  who  brings  suits 


504;   State   v.  Herbert,  63  Kan.  516, 

66  Pac.  235;  Williams,  Phillips  & 
Co.  V.  Benton,  12  La.  Ann.  91;  Ger- 
hardt  v.  Tucker,  187  Mo.  46,  85  S. 
W.  552 ;  Mandeyille  v.  Guernsey,  38 
Barb.  (N.  Y.)  225;  In  re  Young's 
Estate,  59  Or.  348,  Ann.  Cas.  1913B,, 
1310,  116  Pae.  95,  1060;  State  T. 
Smith,  138  N.  C.  700,  50  S.  E.  859; 
Stoney  v.  M'Neil,  Harp.  (S.  C.)  557, 
18  Am.  Dec.  666  •  Simmons  Hdw. 
Co.  V.  Kaufman,  77  Tex.  131,  8  S. 
W.   283. 

56  Chirac  v.  Keinicker,  11  Wheat. 
280,  6  L.  Ed.  474;  Arkansas  City 
Bank  v.  McDowell,  7  Kan.  App.  568, 
52   Pac.   56. 

57  Chirac  v.  Keinicker,  11  Wheat. 
2S0,  6  L.  Ed.  474. 

58  Satterlee  v.  Bliss,  36  Cal.  489; 
Gower  v.  Emery,  18  Me.  79;  Brown 
V.  Payson,  6  N.  H.  443;  Hampton  v. 
Boylan,  46  Hun,  151;  White  v.  State, 
86   Ala.   69,   5   South.   674. 

59  Mobile    etc.    R.    Co.    v.    Yeates, 

67  Ala.  164;  Leindecker  7.  Waldron, 


52  111.  283;   White  v.  State,  86  Ala. 
69,   5   South.    674. 

60  Levy  v.  Pope,  Moody  &  M.  410, 
31   B.   E.    743. 

61  McKiernan  v.  Patrick,  4  How. 
(Miss.)    333. 

62  Fort  Dodge  v.  Minneapolis  ete. 
Ey.  Co.,  87  Iowa,  389,  54  N.  W.  243. 

63  Cox  V.  Hill,  3  Ohio,  411.  If  a 
lawyer  is  employed  to  foreclose  a 
mortgage^  £|,nd  the  plaintiff  denies 
his  authority  to  prosecute  a  collateral 
action  during  the  litigation  and  be- 
fore a  decree,  which  would,  if  prose- 
cuted, estop  the  plaintiff,  and  the 
question  of  the  attorney's  authority 
becomes  important,  in  a  subsequent 
action,  to  determine  the  rights  of  par- 
ties affected  by  the  first  decree,  the 
attorney  may  testify  as  to  his  em- 
ployment, as  to  the  instructions  given 
him  by  his  client,' and  as  to  the  lat- 
tcr's  approval  of  the  course  pursued 
by  the  former,  particularly  where  the 
confidential  relation  between  them  has 
ceased,   and   the   attorney's   authority 
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on  behalf  of  a  number  of  persons  as  plaintiffs,  against  one 
defendant,  to  exhibit  his  authority  for  bringing  the  suits 
and  to  disclose  the  names  and  residences  of  his  clients.** 
An  attorney  may  be  compelled  to  answer  whether  the  party 
he  represents  be  fictitious."^  He  may  testify  as  to  negotia- 
tions for  a  compromise  and  settlement.®® 

§  751a.    Same — Drawing  deeds  and  mortgages. — On  the 

same  principle,  it  is  held  that,  where  an  attorney  is  em- 
ployed to  draw  a  deed  or  other  conveyance,  but  is  in  no 
way  consulted  as  to  the  legal  effect  of  the  instrument,  he 
is  not  prevented  by  the  rule  under  discussion  from  dis- 
closing the  statements  made  to  him  by  the  grantor.®^  An 
attorney  who  is  employed  by  two  persons  as  a  mere  scriv- 
ener to  draw  a  deed  from  one  to  the  other  is,  as  between 
such  persons,  competent  to  testify  as  to  the  directions 
received  by  him  from  the  parties,  and  as  to  the  transaction 
between  them  at  the  time,  as  knowledge  acquired  under 
such  circumstances  is  not    a   privileged  communication.®* 


is  called  in  question  by  the  client, 
and  in  a  case  where  the  equities  of 
third  parties  are  to  be  settled  with- 
out detriment  to  the  rights  of  the 
client:  Brigham  v.  McDowell,  19  Neb. 
407,  27  N.  W.  384. 

64  Ninety-nine  Plaintiffs  t.  Vander- 
bilt,  1  Abb.  Pr.  (N.  Y.)  193.  See, 
also,  Worton  v.  Smith,  6  T.  B.  Moore, 
110;  Ramsbotham  v.  Senior,  L.  K. 
8   Eq.   Cas.   575. 

65  Martin  v.  Anderson,  21  Ga.  301. 

66  Koons  V.  Beach,  147  Ind.  137, 
45  N.  E.  601,  46  N.  B.  587;  Chicker- 
ing  V.  Brooks,  61  Vt.  554,  18  Atl. 
144;  Grifath  v.  Davies,  5  Barn.  & 
Ad.  502,  110  Eng.  Reprint,  876; 
Gainsford  v.  Grammar,  2  Camp.  9,  11 
R.  R.  648;  Turner  v.  Railton,  2  Esp. 
474;  Collier  v.  Nokes,  2  Car.  &  K. 
1012. 

67  Hatton  V.  Robinson,  14  Pick. 
(Mass.)    416,  25   Am.  Dee.  415;   De^ 


Wolf  V.  Strader,  26  IH.  225,  79  Am. 
Dec.  371;  Borum  v.  Fouts,  15  Ind. 
50;  Mutual  Life  Ins.  Co.  v.  Corey, 
54  Hun  (N.  Y.),  493,  7  N.  Y.  Supp. 
939;  CaldweU  v.  Davis,  10  Colo.  481,3 
Am.  St.  Rep.  599,  15  Pac.  696;  Todd 
V.  Munson,  53  Conn.  579,  4  Atl.  99; 
Maehette  v.  Wauless,  2  Colo.  169; 
O'Neill  V.  Murray,  6  Dak.  107,  50  N. 
W.  619;  Hebbard  v.  Haughian,  70 
N.  Y.  54;  Aultman  Co.  v.  Daggs,  50 
Mo;  App.  280;  Hummel  v.  Kistner, 
182  Pa.  216,  37  Atl.  815;  Later  , 
Haywood,  12  Idaho,  78,  85  Pac.  494 
See  the  late  cases  of  Delger  v.  Jacobs. 
19  Cal.  App.  197,  125  Pac.  "258  (em 
ployment  merely  as  serivener) ;  Sut 
cliffe  V.  Pence  (Iowa),  137  N.  W, 
1026  (relation  to  nominal  party  to 
action) . 

68  Childs  V.  Merrill,  66  Vt.  302,  29 
Atl.  532;  Hebbard  v.  Haughian,  70 
N.    Y.    54;    Dikeman   v.    Arnold,    78 
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Thus,  where  it  is  charged  that  a  clause  was  fraudulently 
inserted  in  a  deed  without  the  knowledge  of  the  grantees, 
the  testimony  of  the  attorney  who  drew  the  deed  as  to  the 
instructions  given  him  when  the  instrument  was  prepared 
is  competent.®®  An  attorney  who  draws  a  deed  may  testify 
that  it  was  given  to  be  delivered  to  the  grantee.'^"  But  an 
attorney  employed  by  the  parties  to  a  deed  to  draw  it  up 
cannot,  in  a  controversy  between  one  of  them  and  a  third 
person,  be  compelled,  over  the  objection  of  such  party,  to 
testify  as  to  communications  between  himself  and  his 
clients,  at  the  time  the  deed  was  made,  tending  to  show 
that  it  was  intended  as  a  mortgageJ^  As  in  the  case  of 
other  deeds,  a  lawyer  employed  as  a  mere  scrivener  to 
prepare  a  mortgage  is  a  competent  witness  as  to  declara- 
tions made  to  him  at  the  time.''^  A  conversation  between 
a  mortgagor  and  a  mortgagee  in  the  presence  of  the  attor- 
ney employed  to  draft  the  mortgage  is  not  a  privileged 
communication,  where  the  statements  then  overheard  were 
not  made  for  the  purpose  of  obtaining  professional  advice, 

Mich.  455,  44  N.  W.  407;   Smith  v.  of  gift  to  his  wife,  his  attorney  maj 

Long,  106  111.  485.  testify,  on  behalf  of  the  wife,  as  to 

69  Van  Alstyne  v.  Smith,  82  Hun,  the    husband's    instructions    with    re- 

382,    31    N.   Y.    Supp.    277.     So    the  spect  to  a  delivery  of  the  deed  to  a 

testimony  of  an  attorney  that  he  drew  third  person,  where,  such  instructions 

a  deed  for  a  person,  since  deceased,  were  given  mostly  in  the  presence  of 

and    took    his    acknowledgment,    and  the  wife:  Ruiz  v.  Dow,  113  Cal.  .490, 

that  the  description  embraced  a  cer-  45  Pac.  867. 

tain  parcel  of  land,  may  be  received  ^  Eosseau  v.  Bleau,  131  N.  Y.  177, 

where  it  appears  that  the   deed  was  27  Am.  St.  Eep.  578,  30  N.  E'.  52.. 

drawn,  executed  and  acknowledged  in  ti  G  ruber  v.   Baker,   20  Nev.   453, 

the  presence  of  the  grantee:  Greer  v.  9  L.  E.  A.  302,  23  Pac.  858.     So  an 

Greer,  58  Hun,  251,  12  N.  Y.  Supp.  attorney  employed  by  consent  of  two 

778.     And    on    a    bill    to    set    aside  parties  in  preparing  a  deed  from  one 

a    deed    made    by    a    father    to    his  to  the  other  cannot  be  examined  as  to 

daughter,     the     declarations     of     the  what   he   so   became  informed   of   in 

father  to  his  attorney  while  the  lat-  the  preparation  of  the  deed,  when  the 

ter    was    writing    the    deed    are    not  action  is  brought  by  the  assignees  of 

privileged,   if   made   in   the   presence  one    against    the     other,     suggesting 

of   both   parties    to   the   transaction;  fraud  in  the  deed:  Robson  v.  Kemp, 

Hummel  v.  Kistner,  182  Pa.  216,  37  4  Esp.  233. 

Atl.  815.    If  a  husband  makes  a  deed  72  Machette  v.  Wanless,  2  Colo.  169. 
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and  have  not  served  as  tiie  basis  of  any  counsel  given  by 
the  attorney.''* 

§  751b,  Same— Employees  of  attorney— Third  persons 
— Opposite  party. — Since  interpreters,  agents,  whether 
agents  of  the  attorney  or  the  client,  clerks  and  assistant 
attorneys  must  be  sometimes  employed  as  a  means  of  com- 
munication between  attorney  and  client,  the  privilege  ex- 
tends to  such  statements  as  are  made  to  them  in  the  regiilar 
course  of  their  employment  as  such.''*  But  it  is  held  that 
statements  made  to  a  student  in ,  a  lawyer 's  office,  who  is 
not  acting  as  an  agent  or  clerk,  are  not  privileged.''^  Nor 
does  the  privilege  extend  to  third  persons,  not  acting  as 
agents  of  client  or  attorney,  present  at  a  conference 
between  attorney  and  client.^®  An  attorney  is  a  competent 
witness,  and  must  testify  as  to  statements  made  by  his 
client  to  others,  or  by  others  to  the  client,  or  to  each  other, 
in  his  hearing  and  presence,  either  before  or  after  his 
employment  as  attorney.  He  must  testify  as  to  all  acts 
and  transactions  of  his  client  with  third  persons  and  in  his 
presence,  as  such  communications    are    not   privileged;'''' 

73  Hanson  v.  Bean,  51  Minn.  546,  172;  Hoy  v.  Morris,  13  Gray  (Mass.), 
38  Am.  St.  Rep.  516,  53  N.  W.  871.  519,  74  Am.  Dee.  650;  Jackson  v. 
Communications  with  the  mortgagor's  French,  3  Wend.  (N.  Y.)  337,  20 
lawyer  only,  or  with  the  lawyer  of  Am.  Dec.  699;  Cotton  v.  State,  87 
persons  having  interests  in  the  mort-  Ala.    75,   6   South.   396;    Springer   v. 

•gaged  estate  in  default   of   appoint-  Byram,  137  Ind.  15,  45  Am.  St.  Rep. 

ment,  such  lawyer  not  being  the  at-  159,  23  L.  R.  A.  244,  36  N.  E.  361; 

torney  of  the  mortgagee,  are  not  priv-  House  v.  House,  61  Mich.  69,  1  Am. 

ileged,  when  tendered  as  evidence  in  St.  Eep.  570,  27  N.  W.  858;   People 

a     suit     to    impeach     the     mortg-age  v.  Buchanan,  145  N.  Y.  1,  39  J^.  E. 

security  as  having  been   founded  on  8' 6;    State   v.   Perry,   4  'Idaho,   224, 

»n  appointment  made  in  fraud  of  the  38    Pac.    655;    State   v.    FnlscHa.   43 

power:  Chant  v.  Brown,  9  Hare,  790.  Wash.  159,  10  Ann.  Cas.  177,  86  Pac. 

74  See  §  749,  ante.  168;    Scott  v.   Aultman   Co.,   211   111. 

75  Barnes  v.  Harris,  7  Gush.  576,  612,  103  Am.  St.  Rep.  215,  71  N.  E. 
54  Am.  Deo.  734;  Holman  v.  Kim-  1112.  See  the  late  case  of  Alpha 
ball,  22  Vt.  555 ;  Sehubkagel  v.  Dier-  Realty  &  Rental  Co.  v.  Randolph,  23 
stein,  131  Pa.  46,  6  L.  E.  A.  481,  18  Colo.   App.   69,   127   Pac.   245. 

Atl.   1059.  77  Chapman     ^.     Peebles,   84     Ala. 

76  Walker  v.  State,  19  Tex.  App.  283.  4  South.  273;  Mobile  etc.  Ry.  Co. 
176;    Goddard  v.  Gardner,   28   Conn.      v.   Yeates,   67   Ala.    164;    Murphy  v. 
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but  it  is  held  in  Massachusetts  that  an  attorney  cannot  tes- 
tify as  to  a  consultation  with  his  client,  though  had  in  the 
presence  of  a  third  party,  as  that  fact  does  net  qualify  him 
as  a  witness,''®  and,  of  course,  third  persons  who  were 
present  at  a  conference  between  the  attorney  and  client  are 
competent  witnesses  and  may  testify  as  to  communications 
between  the  attorney  and  clients*  An  attorney,  being 
asked  whether  he  was  present  when  an  account  stated  was 
signed,  and  when  and  where  it  was  signed,  and  who  were 
present,  cannot  properly  refuse  to  answer  on  the  ground 
that  the  matter  is  in  the  nature  of  a  privileged  communica- 
tion.®" A  communication  between  client  and  attorney  is 
not  confidential  when  made  in  the  presence  of  the  other 
party.  Where  it  is  made  in  the  presence  of  all  the  parties 
to  the  controversy,  evidence  of  the  communication  is  com- 
petent between  such  parties,  and  the  attorney  may  be 
required,  in  an  action  between  them,  to  testify  thereto. 
If  a  lawyer  acts  as  the  common  attorney  of  two  parties, 
their  communications  to  him  are  privileged  so  far  as 
strangers  are  concerned,  but,  as  to  themselves,  they  stand 
on  the  same  footing  as  to  the  lawyer,  and  either  can  compel 
him  to  testify  against  the  other  as  to  their  negotiations.®* 

Waterhouse,  113  Cal.  467;  54  Am.  St.  Harris  v.   Daugherfy,   74   Tex.   1,   15 

Eep.  365,  45  Pac  866;'  In  re  Bauer,  Am.    St.    Eep.    812,    11    S.    W.    921.. 

79  Oal.  304,  21  Pac.   759;   Gallagher  See  extended  note  to  Baeon  v.  Fris- 

V.   Williamson,   23   Cal.   331,   83   Am.  bie,  36  Am.  Eep.  632. 

Dec.     114;     State     v.     Swafford,     98  78  Blount   v.    Kimpton,    155    Mass. 

Iowa,  362,  67  N.  W.  284;   Frank  v.  ^78,  31  Am.  St.  Eep.  554,  29  N.  E. 

Morley,  106  Mich.  635,  64  N.  W.  577;  590.     See,    also,     Butler     v.     Fayer- 

House  V.  House,  61  Mich.  69,  1  Am.  -neather,    91    Fed.   458,   33    C.    C.    A. 

St.  Rep.  570,  27  N.  W.   858;   Eoper  625   (New  York  statute). 

V.  State,  58  N.  J.  L.  420,  33  Atl.  96£;  T9  Tyler  v.  Hall,  106  Mo.  313,  27 

Carr   v.  Weld,    19    N.    J.    Eq.   319;  Am.   St.   Rep.    337,    17    S.  W.   319; 

People  V.  Buchanan,  145  JST.  Y.  1,  39  Jackson  v.  French,  3  Wend.   (N.  Y.) 

N.  E.  846;   Sandiford  v.  Frost,  9  N.  337,   20    Am.   Dec.    699;    Goddard   v. 

Y.  App.  Div.  55,  41  N.  Y.  Supp.  103 ;  Gardner,  28  Conn.  172. 

Crosby  y.  Berger,  11  Paige   (N.  Y.),  80  Coveney  v.  Tannahill,  1  Hill,  33, 

377,   42   Am.     Dee.     117;     Patten   v.  37  Am.  Dec.  287. 

Moor,  29  N.  H.  163;  Carey  v.  Carey,  81  Parish  v.  Gates,    29    Ala.    254; 

108  N.  C.  267,  10  S.  F.  156;  Hughes  Murphy  v.  Waterhouse,  113  Cal.  467, 

T.  Boone,  102  N.  C.  137,  9  S.  E.  286;  54  Am.   St.  Eep.   365,  45  Pac.   866; 
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An  attorney,  employed  by  the  husband  of  one  of  three  sis- 
ters equally  interested  in  the  subject  matter  of  litigation, 
is  competent  to  testify  in  a  subsequent  contest  between  the 
sisters,  involving  the  same  matter,  as  to  who  were  the  par- 
ties he  represented,  and  as  to  the  declarations  of  the  hus- 
band made  during,  his  lifetime,  showing  for  whom  he  acted 
in  employing  the  attorney  and  managing  the  litigation.  ^^ 
Communications  to  be  imparted  to  another  are  not  privi- 
leged, particularly  if  to  the  adverse  party;*®  neither  is  a 
communication  by  one  party  to  the  attorney  of  another;** 
or  a  communication  made  by  one  party  to  a  mutual  attor- 


In  re  Bauer,  79  Cal.  304,  21  Pac.  759 ; 
liynn  v.  Lyerle,  113  111.  128;  Piper 
V.  Fosher,  121  Ind.  407,  23  N.  E. 
269;  Colt  V.  MeConnell,  116  Ind.  249, 
19  N.  E.  106;  Hanlon  v.  Doierty,  109 
Ind.  37,  9  N.  E.  782;  Thomaa  v. 
Griffin,  1  Ind.  App.  457,  27  N.  E.  754; 
Sparks  v.  Sparks,  51  Kan.  195,  32 
Pac.  892;  Dikeman  v.  Arnold,  78 
Mich.  455,  44  N.  W.  407;  Cady  v. 
Walker,  62  Mich.  157,  4  Am.  St.  Bep. 
834,  28  N.  W.  805 ;  Deuser  v.  Walkup, 
43  Mo.  App.  625;  Livingston  v.  Wag- 
ner, 23  Nev.  53,  42  Pac.  290;  Haley 
V.  Eureka  Co,  Bank,  21  Nev.  127,  12 
L.  R.  A.  815,  26  Pac.  64;  Gruber  v. 
Baker,  20  Nev.  453,  9  L.  E.  A.  302, 
23  Pae.  858 ;  Gulick  v.  Gulick,  39  N. 
J.  Eq.  516;  Hurlburt  v.  Hurlburt, 
128  N.  Y.  420,  26  Am.  St.  Eep.  482, 
28  N.  E.  651;  Eoot  v.  Wright,  84 
N.  Y.,72,  38  Am.  Kep.  495;  Britton 
V.  Lorenz,  45  N.  Y.  51;  Mclntyre  v. 
Costello,  53  Hun,  636,  6  N.  Y.  Supp. 
397;  Sandiford  v.  Frost,  9  N.  Y.  App. 
Div.  55,  41  N.  Y.  Supp.  103 ;  Smith  v. 
Crego,  54  Hun,  22,  7  N.  Y.  Supp.  86; 
Whiting  v.  Barney,  30  N.  Y.  330,  86 
Am.  Dee.  385;  Carey  v.  Carey,  108 
N.  C.  267,  10  S.  E.  156;  Hughes  v. 
Boone,  102  N.  C.  187,  9  S.  E.  286; 
Michael  v.  Foil,  100  N.  C.  178,  6  Am. 
St.  Bep.  577,  6   S.   E.  264;   Minard 


V.  Stillman,  31  Or.  164,  65  Am.  St. 
Eep.  815,  49  Pac.  976;  Goodwin  etc. 
Co.'s  Appeal,  117  Pa.  514,  2  Am.  St. 
Eep.  696,  12  Atl.  736;  Harris  v. 
Daugherty,  74  Tex.  1,  15  Am.  St.  Eep. 
812,  11  S.  W.  921;  Childs  v.  Merrill, 
66  Vt.  302,  29  Atl.  532;  Regina  v. 
Farley,  2  Car.  &  K.  313,  1  Denio  C.  0. 
97,  2  Cox  C.  C.  82;  Perry  v.  Smith,  9 
Mees.  &  W.  681,  Car.  &  M.  554,  11 
L.  J.  Ex.  269. 

82  Seip's  Estate,  163  Pa.  423,  43 
Am.  St.  Eep.  803,  30  Atl.  226.  If 
an  act  is  done  in  pursuance  of  a 
bargain  between  two  parties,  and  in 
the  presence  of  the  attorneys  for  each 
of  them,  the  communication  by  one 
party  to  his  attorney  relating  to  that 
act  is  not  privileged,  so  as  to  prevent 
the  attorney  from  giving  evidence  of 
it:  Weeks  v.  Argent,  16  Mees.  &  W. 
817,  16  L.  J.  Ex.  209,  11  Jur.  525. 

83  White  V.  State,  86  Ala.  69,  5 
South.  674;  Eosseau  v.  Bleau,  131 
N.  Y.  177,  27  Am.  St.  Rep.  578,  30 
N.  B.  52. 

84  Carey  v.  Carey,  108  N.  C.  267, 
10  8.  E.  156 ;  Henderson  v.  Terry,  62 
Tex.  281;  especially  if  it  is  to  be 
communicated  to  others:  Ferguson  v. 
McBean,  91  Cal.  63,  14  L.  R.  A.  65, 
27  Pac.  518. 
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mey  to  be  forwarded  to  another.*^  Notwithstanding  the 
inviolability  of  the  professional  communication,  the  testi- 
mony of  one  who  overhears  it  is  competent.  Inasmuch  as 
the  client  has  it  within  his  power  to  make  the  communica- 
itions  secret,  he  must  see  to  it  that  proper  precautions  are 
taken,  and  -where  he  is  so  negligent  as  to  communicate  with 
his  attorney  in  such  a  place  or  manner  that  the  conversa- 
Ition  is  overheard  by  third  persons,  the  conversation  may 
'be  testified  to  by  such  third  persons.^*  The  same  principle 
which  protects  the  communication  between  attorney  and 
■client  from  disclosure  would  seem  to  call  for  the  extension 
(of  the  privilege  to  communications  behveen  the  party  and 
Ms  attorney  and  their  witnesses  made  during  necessary 
^.reparatioms  for  trial.  Several  elementary  writers  have 
given  their  approval  to  such  an  extension  of  the  privi- 
lege,*'^ and  to  a  certain  extent  the  cases  are  in  accord  with 
them.  The  limit  appears  to  have  been  dealt  with  by  Sir 
Gteorge  Jessel  in  the  leading  case  to  which  we  have  before 
referred.®*  He  cited  the  opinion  of  Lord  Hatherley,  dealing 
with  the  privilege  sought  to  be  attached  to  communications 
between  a  principal  and  agent. *^  "It  seems  to  me  that  the 
principle  there  laid  down  by  Lord  Lyndhursf"  is  that  the 
true  test  is  not  whether  the  person  who  is  at  a  distance  and 
communicates  the  information  in  question  is  the  agent  of 

86  Hughes  V.  Boone,  102  N.  C.  137,  weather,  91  Fed.  458,  63  TJ.  S.  App. 

9  S.  E.  286.  120,  33  C.  C.  A.  625;   Pulford's  Ap- 

86  State  V.  Sterret,  68  Iowa,  76,  25  peal,  48  Conn.  247;  State  v.  Perry,  4 

N.  W.   936;   Morton  t.   Smith    (Tex.  Idaho,  224,  38  Pac.  655. 

Civ.    App.),   44   8.   W.    683;    Hoy  v.  3,  ^^^^^   ^..^^  3^          ^ 

Morris,  13  Gray  (Mass.),  519,  74  Am.  ^^         ^.^    ^^                Hageman,   Priv. 

Dec.    650 ;    Goddard    v.    Gardner,    28  ^^^     S  32 

Conn.   172;   Cotton  v.  State,  87  Ala.  ''      , 

75,  6  South.  396;  Jackson  y.  French,  '"  Anderson    y.    Bank    of    British 

3  Wend.    (N.  Y.)    337,  20  Am.  Dee.  Columbia,  2  Ch.  Diy.  644,  45  L.  J.  Ch. 

699;  Basye  y.  State,  45  Neb.  261,  63  ^*9.     See   §  748,  ante. 

N.   W.    811;     State   y.   Falsetta,    43  *»  Steele  y.  Stewart,  1  Ph.  471,  41 

Wash.  159,  10  Ann.  Cas.  177,  86  Pae.  ^"g-  Reprint,  711. 

168,   to   which  is  appended   a  useful  90  In   Lafone   v.   Falkland   Islands 

note  on  the  subject  to  which  we  are  Co.,  4  Kay  &  J.  36,  70  Eng.  Reprint, 

indebted.     See,  also,  Butler  y.  Payer-  14. 


§  '751b  THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  510 

the  solicitor  and  sent  out  by  the  solicitor,  or  the  agent  of 
the  defendant  and  sent  out  by  him;  as  Lord  Lyndhurst 
there  says,  he  may  have  been  sent  out  by  the  defendant, 
and  yet,  in  collecting  the  information,  he  may  have  acted 
under  the  direction  and  as  the  agent  of  the  solicitor;  but 
the  true  test  is,  whether  such  person,  in  transmitting  that 
information,  was  discharging  a  duty  which  properly 
devolved  upon  the  solicitor,  and  which  would  have  been 
performed  by  the  solicitor  if  the  circumstances  of  the  case 
had  admitted  of  his  performing  it  in  person";  in  other 
words,  if  a  solicitor  asks  the  client  to  send  somebody  to 
collect  information,  it  is  the  same  thing  as  if  the  solicitor 
himself  had  written  to  a  person  in  foreign  parts  asking  for 
information.  In  such  case  the  information  is  privileged. 
In  the  absence  of  such  direction  or  instigation  of  the  attor- 
ney the  privilege  does  not  attach.  Lord  Justice  James,  in 
the  same  case,  said:  "Looking  at  the  dicta  and  the  judg- 
ments cited,  they  might  require  to  be  fully  considered,  but 
I  think  they  may  possibly  all  be  based  upon  this,  which  is 
an  intelligible  principle,  that  as  you  have  no  right  to  see 
your  adversary 's  brief,  you  have  no  right  to  see  that  which 
comes  into  existence  merely  as  the  materials  for  the  brief. 
But  that  seems  to  me  to  have  no  application  whatever  to 
a  communication  between  a  principal  and  his  agent  in  the 
matter  of  the  agency,  giving  information  of  the  facts  and 
circumstances  of  the  very  transaction  which  is  the  subject 
matter  of  the  litigation.  Such  a  communication  is,  above 
all  others,  the  very  thing  which  ought  to  be  produced."*^ 

91  The  learned  judge  further  said:  and  everything  of  the  kind  connected 

"Look    at    the    circumstances  of  the  with  it.'     That   is   exactly  what   they 

present  case.     A  man  makes  a  claim  ought  to  do.     It  is  the  duty  of  a  man, 

against  a  bank  in  London;  the  bank  in  the  ordinary  course  of  business,  to 

in  London  not  having  all  the  facts  in  do  it,  and  it  is  not  necessarily  con- 

their  knowledge,   send    out    to    their  nected  with  the   litigation  either  ac- 

agcnt  who  transacted  the  business  a  tually  commenced  or  expected.     It  is 

telegram  to  this  effect,  'Give  us  the  the  information  of  the  agent,  and  the 

fullest  information  that  you  have  of  principal    ought    to    know    what    the 

till  the  facts  and  eireumstances  of  the  agent  knows."     In  Bustros  v.  White, 

case,  all  about  the  shipping  document,  1  Q.  B.  Div.  423,  in  a  similar  case 
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Tliere  are  comparatively  few  decisions   upon  this   brancli 
of  the  law  of  attorney  and  client,  because  it  apparently 
resolves  itself  into  a  question  whether  the  state  of  facts 
in  each  case  will  establish  the  existence  of  the  matter  in 
respect  to  which  privilege  is  claimed  in  Consequence  of  the 
relation  of  attorney  and  client.     If  they  do,  the  matter  is 
privileged.     In    the    ordinary    case    of    communications 
between  principal  and  agentj  that  is  without  the  interven- 
tion or  suggestion  of  professional  advice,  no  such  protec- 
tion can  be  claimed.     All  matters,  for  instance,  in  connec- 
tion with  litigation,  the  outcome   of  the  attorney's  advice 
or  direction,  the  preparation  of  the  cause  for  trial,  of 
briefs,  of  confidential  import  are  clearly  privileged.     All 
matters  which  do  not  spring  from  such  advice,  request  or 
suggestion  are  outside  the  pale  which  exists  as  a  protection 
to  acts  between  the  attorney  and  the  client,  but  not  between 
the  client  and  any  other  person  which  cannot  be  traced  to 
that  source.     To  attempt  to  create  a  new  class  of  confiden- 
tial communications,  such  as  that  would  certainly  be,  would 
be  a  dangerous  innovation,  not  warranted  by  any  appar- 
ent demand.    The  law  has  always  provided  the  safeguard 
which  was  required,  that  clients  may  give  their  information, 
instructions  and  documents  to  their  attorney  in  absolute 
certainty  of  their  secrecy  save  in  those  exceptional  cases 
which  are  here  treated. 

§  752  (770).  Privilege  does  not  extend  to  information 
gained  in  a  casual  manner — Attorney  as  attesting  witness. — 
In  the  preceding  section  we  have  shown  that  no  privilege 
attaches  except  the  confidential  relation  of  the  parties  is 
subsisting  when  the  communication  is  made.^^    Nor  does  it 

dealing  with  what  he  called  this  quasi-  way  or  other  procured  by  a  solicitor 

professional  privilege,  Jessel,   M.  B.,  acting  in  the  case  for  the  plaintiflf  or 

said  that,  where  the   advice  or  com-  defendant,      the      communication      is 

munication  does  not  proceed  from  the  privileged;     See,    also,    Whitehead    y. 

solicitor   directly,  but  is  information  Gurney,    1   Younge,    541;    Martin    v. 

sent  at  his  instance  by  an  agent  em-  Butohard,  36  L.  T.  732. 

ployed  by  him,  or  even  by  the  client  »2  See,    also,   Turner's   Estate,    167 

on   hia   recommendation,   or   in   some  Pa.  609,  31  Atl.  867;  Wadd  v.  Hazle- 
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extend  to  those  facts  of  whicli  tlie  attorney  or  solicitor 
gains  knowledge  in  some  casual  manner  in  the  course  of 
his  employment,  and  which  are  not  communicated  to  him 
by  the  client."*  Thus,,  the  attorney  may  be  required  to 
testify  as  to  what  has  occurred  in  open  court,®*  or  to  prove 
the  handwriting  of  his  client.®^  Said  Lord  Mansfield:  "I 
have  known  an  attorney  obliged  to  prove  his  client's  having 
sworn  to  and  signed  the  answer  upon  which  he  was  indicted 
for  perjury."  An  attorney  called  as  a  witness  is  bound 
to  testify  as  to  any  matters  which  come  to  his  knowledge 
in  any  other  way  than  through  confidential  communications 
from  his  client.  His  privilege  does  not  extend  to  informa- 
tion derived  from  other  sources  than  through  his  client, 
even  while  he  is  acting  as  attorney.  He  must  not  disclose 
anything  confided  to  him  by  his  client,  but  he  is  bound  to 
testify  as  to  any  matter  which,  in  any  other  way,  has 
come  to  his  knowledge.®''  He  may  testify  as  to  collateral 
facts  or  things  not  known  through  confidential  communica- 
tions ;  as  that  his  client  expressed  himself  satisfied  with  a 
new  security.®'^     He  may  testify  to  the  handwriting  of  his 

ton,  62  Hun   (N.  T.),  602,  17  N.  Y.  95  Brown  v.  Jewett,  120  Mass.  215; 

Supp.  410,  as  to  statements  casually  Johnson  v.  Daverne,  19  Johns.  134,  10 

made    to    attorney    by  former    client  Am.  Dec.  198. 

after  relation  had  ceased.  96  Milan    v.    State,  24    Ark.   346; 

93  Johnson  v.  Cunningham,  1  Ala.  Gallagher  v.  Williamson,  23  Cal.  331, 
249;  Gallagher  v.  Williamson,  23  83  Am.  Dec.  114;  Hunter  v.  Watson, 
Cal.  331,  83  Am.  Dec.  114;  Funk  v.  12  Cal.  363,  73  Am.  Dec.  543; 
Mohr,  185  HI.  395,  57  N.  E.  2;  Swaim  v.  Humphreys,  42  111.  App. 
Bishoff  V.  Commonwealth,  123  Ky.  370;  Hatton  v.  Robinson,  14  Pick. 
340,  96  S.  W.  538;  Fulton  v.  Mao-  (Mass.)  416,  25  Am.  Deo.  415; 
Cracken,  18  Md.  528,  81  Ain.  Deo.  Crosby  v.  Berger,  11  Paige  (N.  Y.), 
620;  Eogers  v.  Dare,  Wright  (Ohio),  377,  42  Am.  Dec.  117;  Stoney  %.  Me- 
136;  Lang  v.  Ingalls  Zinc  Co.  (Tenn.  Neil,  Harp.  (S.  C.)  557,  18  Am.  Doc. 
Ch.  App.),  49  S.  W.  288;  Rahm  v.  666;  Ehoades  v.  Selin,  4  Wash.  C.  C. 
State,  30  Tex.  App.  310,  28  Am.  St.  715,  718,  Fed.  Gas.  No.  11,740; 
Rep.  911,  17  S.  W.  416;  State  v.  Walker  v.  Wildman,  6  Madd.  47,  56 
Fitzgerald,  68  Vt.  125,  34  Atl.  429;  E^g.  Reprint,  1007.  See  extended 
Aultman  Co.  v.  Eitjter,  81  Wis.  395,  note  to  Bacon  v.  Frisbie,  80  N.  Y.  394, 
51  N.  W.  569.  36  Am.  Rep.  632,  633. 

94  Levers  v.  Van  Buskirk,  4  Pa.  ^''  Heister  v.  Davis,  3  Yeates  (Pa.), 
ggg  4;  Walsingham  v.  Goodrioke,  3  Hare, 

122,  67  Eng.  Reprint,  322. 
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client,  thoTigli  he  became  acquainted  with  it  after  the  suit 
commenced,  but  not  by  communication  with  the  client."* 
As  a  lawyer  is  not  prohibited  by  the  rule  of  privilege  from 
testifying  to  his  client's  handwriting,  he  may  testify  as  to 
the  genuineness  of  signatures  appended  to  a  certain  con- 
tract, purporting  to  have  been  signed  by  the  client.**"  So 
the  lawyer  may  testify  as  to  his  client's  state  of  mind,  as 
that  he  was  too  imbecile  at  a  given*  time  to  make  communi- 
cations respecting  a  will;^""  or  to  the  fact  of  his  employ- 
ment as  attorney;^  or  the  fact  of  the  writing  of  a  note  by 
him  in  the  presence  of  his  client,  or  to  the  payment  of 
money;*  or  that  he  is  in  possession  of  money  or  property 
belonging  to  the  client;^  or  the  name  of  the  person  by 
whom  he  was  retained,  but  not  the  objects  or  details  of  such 
retainer;*  or  that,  in  a  former  suit,  a  client  called  himself 
by  a  certain  name,®  and  as  to  the  amount  of  his  fees,  if 
relevant."  He  may  state  his  own  conversations  with  the 
adverse  party,^  or  conversations  with  the  client  which  he 

3  Williams  v.  Young,  46  Iowa,  140; 
State  V.  Gleason,  19  Or.  159,  23  Pac 
817. 

4  Levy  V.  Pope,  Moody  &  M.  410; 
Gower  v.  Emery,  18  Me.  79;  Brown 
V.  Payson,  6  N.  H.  443;  Chirac  v. 
Eeinicker,  11  Wheat.  280,  6  L.  Ed. 
474. 

5  Commonwealth  v.  Bacon,  135 
Mass.  521. 

6  Smithwick  v.  Evans,  24  Ga.  561; 
Shanghnessy  v.  Fog,  15  La.  Ann.  330. 
But  on  a  charge  of  stealing  silver 
coins,  it  was  held  that  the  attorney 
could  not  be  asked  in  what  money 
he  had  been  paid:  State  v.  Dawson, 
90  Mo.  149,  1  S.  W.  827. 

T  Spencely  v.  Schulenburg,  7  East, 
357,  103  Eng.  Reprint,  138;  Ford  v. 
Tennant,  32  Beav.  162,  55  Eng. 
Eeprint,  63,  32  L.  J.  Ch.  465;  Gore 
V.  Harris,  21  L.  J.  Ch.  10,  15  Jur. 
1168;  Paddon  v.  Winch,  39  L.  J. 
Ch.   627,   L.   E.    9   Eq.    666;    Ney   v. 


88  Johnson  v.  Daverne,  19  Johns. 
(N.  Y.)   134,  10  Am.  Dec.  198. 

99  Holthausen  v.  Pondir,  23  Jones 
&  S.  (N.  Y.)  73;  Glenn  v.  Liggett, 
47  Fed.  472;  Liggett  v.  Glenn,  51 
Fed.  381,  2  C.  C.  A.  286. 

100  Daniel  v.  Daniel,  39  Pa.  191. 
Mental  condition  or  state  of  intoxica- 
tion not  privileged:  Wicks  v.  Dean, 
103  Ky.  69,  44  S.  W.  397;  State  v. 
Fitzgerald,  68  Vt.  125,  34  Atl.  429; 
Sheehan  v.  Allen,  67  Kan.  712,  74 
Pac.  245 ;  Boyle  v.  Robinson,  129  Wis. 
567,  109  N.  W.  623;  Oliver  v.  War- 
ren, 16  Cal.  App.  164,  116  Pac.  312; 
Norton  v.  Clark,  253  111.  557,  97  N. 
E.  1079.     See  §  755,  post. 

1  White  V.  State,  86  Ala.  69,  5 
South.  674;  Brigham  v.  McDowell,  19 
Neb.  407,  27  N.  W.  384. 

2  Chapman  v.  Peebles,  84  Ala.  283, 
4  South.  273;  Rahm  v.  State,  30  Tex. 
App.  310,  28  Am.  St.  Eep.  911,  17 
S.  W.  416. 

Evidence  IV — 88 


§  752  (770)       THE  LAW  OF  EVIDENCE  IN   CIVIL  CASES. 


514 


intended  should  be  communicated  to  others,*  or  those  as  to 
documents  which  the  client  ordered  him  to  give  to  another 
party,^  or  conversations  between  the  plaintiff  and  defend- 
ant in  his  presence.^*  In  such  cases,  it  can  hardly  be 
claimed  that  the  communications  are  made  confidentially  or 
that  either  expects  his  statements  to  be  concealed  from 
the  other.  And  on  the  same  principle,  when  the  attorney 
assumes  the  character  of  a  subscribing  witness  to  a  deed 
or  other  instrument,  he  may  be  compelled  to  testify,  not 
only  as  to  its  execution,  but  also  as  to  whether  it  was  ante- 
dated, or  has  been  altered,  or  as  to  the  date  of  its  actual 
delivery;  and,  in  the  event  of  its  being  lost  or  suppressed, 
he  may  be  required  to  give  evidence  of  its  contents.     But 


City  of  Troy,  50  Hun,  604,  3  N.  Y. 
Supp.  679;  McLean  v.  Clark,  47  Ga. 
24. 

8  Ferguson  v.  MeBean,  91  Cal.  63, 
14  L.  R.  A.  65,  27  Pae.  518;  Ruiz 
V.  Dow,  113  Cal.  490,  45  Pae.  867; 
Oliver  v.  Cameron,  MeAr.  &  M. 
(D.  C.)  237;  Scott  v.  Harris,  113  111. 
447;  Model  C.  House  ».  Hirsch,  42 
Ind.  App.  270,  85  N.  E.  719;  Bruce 
V.  Osgood,  113  Ind.  360,  14  N.  E. 
563;  Caldwell  v.  Meltveldt,  93  Iowa, 
730,  61  N.  W.  1090;  List's  Exrx.  v. 
List,  26  Ky.  Law  Eep.  691,  82  S.  W. 
446;  Provin  v.  Provin,  161  Mich.  28, 
125  N.  W.  743;  Doheny  v.  Lacy,  42 
App.  Div.  218,  59  N.  y.  Supp.  724; 
Henderson  v.  Terry,  62  Tex.  281 ;  Her- 
man V.  Schlesinger,  114  Wis.  382,  91 
Am.  St.  Rep.  922,,  90  N.  W.  460; 
Edison  Elee.  L.  Co.  ^.  United  States 
Elec.  L.  Co.,  44  Fed.  294. 

9  Rousseau  v.  Bleau,  131  N.  Y.  177, 
27  Am.  St.  Rep.  578,  30  N.  E.  52. 

10  Cady  v.  Walker,  62  Mich.  157, 
4  Am.  St.  Rep.  834,  28  N.  W.  805; 
Parish  v.  Gates,  29  Ala.  254;  Murphy 
V.  Waterhouse,  113  Cal.  467,  54  Am. 
St.  Rep.  365,  45  Pae.  866;  Hnusp  v. 
House,  61  Mich.  69,  1  Am.  St.  Rep. 


570,  and  note,  27  N.  W.  858;  Whit- 
ing V.  Barney,  30  N.  Y.  330,  86  Am. 
Dec.  385;  Dunn  v.  Amos,  14  Wis.  106; 
Bauer  v.  Gazette,  79  Cal.  304,  21  Pae. 
759;  Tyler  v.  Tyler,  126  111.  525,  9 
Am.  St.  Rep.  642,  21  N.  E.  616;  Colt 
V.  MeConnell,  116  Ind.  249,  19  N.  e. 
106;  Wyland  v.  Griffith,  96  Iowa,  24, 
64  N.  W.  673;  Roper  v.  State,  58  X. 
J.  L.  420,  33  Atl.  969;  Appeal  of 
Goodwin  Co.,  117  Pa.  514,  2  Am.  St. 
Rep.  696,  12  Atl.  736;  Hurlburt  v. 
Hurlburt,  128  N.  Y.  420,  26  Am.  St. 
Rep.  482,  28  N.  E.  651;  Carey  v. 
Carey,  108  N.  C.  267,  10  S.  E.  156; 
Deuscr  v.  Walkup,  43  Mo.  App.  625; 
Sparks  v.  Sparks,  51  Kan.  195,  32 
Pae.  892;  Hanson  v.  Bean,  51  Minn. 
546,  38  Am.  St.  Eep.  516,  53  N.  W. 
871.  So  the  attorney  may  be  com- 
pelled to  produce  correspondence 
between  the  parties,  if  in  his  posses- 
sion :  Harriaburgh  Car  Mfg.  Co.  v. 
Sloan,  120  Ind.  156,  21  jST.  E.  1088. 
Same  as  to  joint  attorney:  Taylor  v. 
Roulstone,  22  Ky.  Law  Rep.  1515.  60 
S.  W.  867,  61  S.  W.  354;  Thompson 
V.  Cashman,  181  Mass.  36,  62  N.  E. 
976;  Shove  v.  Martine,  85  Minn.  29, 
SS  N,  W.  254,  412:  Dohpny  v.  Lacy, 
168  N.  Y,  213,  61  N.  E.  255. 
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he  will  not,  because  of  his  being  a  subscribing  witness,  be 
allowed  to  disclpse  communications  made  to  him  by  his 
clients  respecting  the  subject  or  object  of  the  conveyance." 
If  an  attorney  at  law  prepares  and  writes  an  order  for  the 
client  to  sign,  which  the  client  subsequently  swears  that 
he  did  not  sign,  such  an  attorney  is  a  competent  witness  to 
prove  its  execution  by  the  client,  and  the  rule  of  privileged 
communications  as  between  attorney  and  client  does  not 
apply  in  such  a  case.^'  It  is  held  that  when  a  document, 
whether  a  will,  contract  or  other  instrument,  has  been  exe- 
cuted, its  contents  are  no  longer  confidential,  that  the 
reason  for  the  rule  of  privilege  ceases,  and  that  the  coun- 
sel may  as  properly  testify  as  to  the  contents  as  may  any 
other  witness  who  knows  such  contents.  The  execution  of 
the  document,  however,  does  not  make  the  transactions  and 
conversations  between  counsel  and  client,  which  led  up  to 
its  execution,  any  the  less  confidential.^"  A  communica- 
tion to  a  lawyer  while  acting  as  a  notary  is  not  privileged,'^ 
and  a  notary,  though  an  attorney,  must  testify  as  to  draw- 
ing a  deed.'® 

11  Bank  of  Utiea  T.  Mersereau,  3       S.   C.   370,   2  S.   E.   293;    Robson   v. 

Barb.  Ch.   (N.  Y.)   528,. 49  Am.  Dec.       Kemp,  4   Esp.   235,  5   Esp.   52.     See 

189 ;    Charlton  v.   Coombes,   32   L.   J.       §  756,  post. 

Ch.    284,   4   Giff.    372,    66    Eng.    Re-  i,  t,  v,         04.  ^     o«  m        »        om 

■   ,     J^,     T,  „  I    ,  ,      ■.■  '^  Eahn  v.  State,  30  Tex.  App.  310, 

28  Am.  St.  Rep.  911,  17  S.  W.  416. 
So,  if  a  lawyer  draws  up  a  mortgage 
securing  several  debts,  he  may  testify 
ag  to  what  was  then  said  by  the  par- 
ties  as   to  applying  the  proceeds   of 

.     -^  ^  ,     .         .,  the  mortgage    to    one    of  the   debts 

drafts  a  mortgage  and  signs  it  as  a  ...    i.    ttt  T     j       ,-i  -i^^,     r,„  -r 

..^,   ,   .     ,     ,.=      ^       ,    ^  first:  Wyland  V.  Griffith,  96  Iowa,  24, 

witness  is  entitled  to  testify  to  what  -.  ,x   -rrr    ,.„^ 

1     .   ,,      ,.  »  .,  .  64  N.  W.  673. 

occurred  at  the  time  of  its  execution: 

Monaghan  Bay   Co.    v.    Dickson,    39       ^^*^  Fayerweather  v.  Bitch,  90  Fed. 
3.   C.   146,  39  Am.   St.  Rep.   704,  17 


print,  751;  Kelly  v.  Jackson,  13  Ir. 
Eq.  129;  Patten  v.  Moor,  29  N.  H. 
163 ;  Coveney  v.  Tannahill,  1  Hill,  33, 
37  Am.  Dec.  287;  O'Brien  v.  Spald- 
ing, 102  Ga.  490,  66  Am.  St.  Rep. 
202,  31  S.  E.  100.     An  attorney  who 


13. 


S.  E.  696.     And  if  he  is  made  a  wit-  ',*  Aultman  v.  Daggs,  50  Mo.  App. 

ness  to  the  execution  of  a  deed,  the  280. 

signing  of  an   answer,   or  any   other  15  Mutual  Life   Ins.   Co.  t.   Corey, 

fact,  may  be  required  to  testify  con-  54  Hun  (N.  Y.),  498,  7  N.  Y.  Supp. 

cerning  tlie  same:  Brazel  v.  Fail,  26  939. 
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§  753  (771).  Privilege  not  allowed  in  furtherance  of 
crime  or  fraud. — ^Professional  communications  are  not  priv- 
ileged when  such  communications  are  for  an  unlawful  pur- 
pose, having  for  their  object  the  commission  of  a  crime. 
They  then  partake  of  the  nature  of  a  conspiracy,  or  at- 
tempted conspiracy,  and  it  is  not  only  lawful  to  divulge 
such  communications,  but  under  certain  circumstances  it 
might  become  the  duty  of  the  attorney  to  do  so.  The 
interests  of  public  justice  require  that  no  such  shield  from 
merited  exposure  shall  be  interposed  to  protect  a  person 
who  takes  counsel  how  he  can  safely  commit  a  crime.^®  It 
is  no  part  of  the  lawyer's  duty  to  advise  his  clients  in  what 
manner  they  may  commit  crime  or  fraud  with  impunity; 
hence,  the  privilege  does  not  extend  to  communications 
made  in  furtherance  of  prospective  criminal  acts.  "If 
the  witness  is  employed  as  an  attorney  in  any  unlawful  or 
wicked  act,  his  duty  to  the  public  obliges  him  to  disclose  it. 
No  private  obligations  can  dispense  with  that  universal 
one  which  lies  on  every  member  of  society  to  disclose  every 
design  which  may  be  formed  contrary  to  the  laws  of  society 
to  destroy    the  public  welfare.""     It    was  held  in    New 

16  People  V.  Van  Alstine,  57  Mich.  nature,     or     approaching    to     fraud, 

69,  23  N.  W.  594.     The  ease  of  Will-  especially     in     commercial     matters, 

iams  V.  Quebrada  Ey.  etc.  Co.  (1895),  where   there     should    be    the   veriest 

2  Ch.  751,  was  considered  one  of  "un-  good     faith,    the    whole    transaction 

usual  gravity    and    importance,"  and  should  be  ripped  up  and  disclosed  in 

Kekewich,  J.,  in  delivering  the  opin-  all  its  nakedness  to  the  light  of  the 

ion  of  the  court,  said:   "It  is  of  the  court." 

highest  importance,  in  the  first  place,  IT  Armesley  v.  Lord   Anglesea,   17 

that  the  i-ule  as  to  privilege  of  pro-  How.  St.  Tr.  1229,  1240,  1243;  Gart- 

tection  from  production  to  an  oppo-  Side    v.    Outram,    26    L.   J.    Ch.    113, 

nent   of  those   communications  which  3  Jur.,  N.  S.,  39;  Eussell  v.  .Tackson, 

pass    between    a    litigant,  or    an  ex-  9  Hare,  392,   68   Eng.   Reprint,  5.jS; 

pected   or   possible   litigant,    and   his  Coveney  v.  Taunahill,  1  Hill  (N.  Y.), 

solicitor   should   not   be    in   any   way  33,  37  Am.  Dec.  287;   State  v.  Kidd, 

departed   from.     However   hardly  the  89  Iowa,  54,  56  N.  W.  263;   State  v. 

rule  may  operate  in  some  cases,  long  Faulkner,  175  Mo.  546,  75  S.  W.  116; 

experience  has  shown  that  it  is  essen-  Orman  v.  State,  22  Tex.  App.  604,  58' 

tial  to  the  due  administration  of  jus-  Am.  Rep.   662,  3  S.  W.  468;   People 

tioe     that    the    privilege     should     be  v.  Van  Alstyne,  57  Mich.  69,  23  N.  W. 

upheld.     On    the    other    hand,  where  594 ;  State  v.  McChesney,  16  Mo.  App. 

there    is    anything    of   an    underhand  259;  People  v.  Mahon,  1  Utah,  205^ 
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York  that  the  communications  which  an  attorney,  from  the 
circumstances,  must  have  known  to  relate  to  an  intended 
fraud  upon  creditors,  were  privileged.  Chancellor  Wal- 
worth in  the  opinion  of  the  court  conceded  that  the  privi- 
leged relation  between  attorney  and  client  ought  to  be 
permitted  to  exist  only  for  honest  purposes,  and  not  for  the 
perpetration  of  fraud  or  violation  of  law,  but  held  reluc- 
tantly that,  under  the  authorities,  the  statements  in  question 
were  privileged.^*  It  would  seem,  however,  that  the  prin- 
ciple is  the  same  whether  the  communications  relate  to  the 
commission  of  offenses  generally  punishable  by  the  crim- 
inal law  or  to  frauds  upon  creditors.  If,  in  either  ease, 
attorney  and  client  enter  into  a  conspiracy  to  violate  the 
law,  neither  should  be  allowed  to  conceal  the  unlawful  pur- 
pose under  the  cloak  of  professional  privilege.  There  is 
no  confidence  as  to  the  disclosure  of  iniquity.^^     The  rule 


Bank  v.  Merserean,  3  Barb.  Ch.  (N. 
Y.)  600,  49  Am.  Dec.  189;  Matthews 
V.  Hoagland,  48  N.  J.  Eq.  455,  21  Atl. 
1054;  Morris  v.  State,  6  Okl.  Cr.  29, 
115  Pac.  1030 ;  Lockhart  v.  Washing- 
ton etc.  Min.  Co.,  16  N.  M.  223,  117 
Pae.  833 ;  People  v;  Parmer,  194  N. 
Y.  251,  87  N.  E..  457.  See  notes  to 
Bacon  v.  Frisbie,  36  Am.  Eep.  631; 
O'Brien  v.  Spalding,  66  Am.  St.  Eep. 
237  et  seq.  So  the  privilege  does  not 
extend  to  communications  in  aid  of  a 
contemplated  forgery:  Reg.  v.  Avery, 
8  Car.  &  P.  596;  Eeg.  v.  Farley,  2 
Car.  &  K.  313;  People  v.  Blakeley, 
4  Park.  Cr.  (N.  Y.)  176;  In  re  Wat- 
son, 83  Neb.  211,  119  N.  W.  451  (dis- 
barment proceedings  on  alteration  of 
an  affidavit)  ;  or  in  furtherance  of  a 
plan  to  obtain  usurious  interest:  Dud- 
ley V.  Beck,  3  Wis.  §74;  Woodruff  v. 
Hurson,  32  Barb.  (N.  Y.)  557;  or  re- 
lating to  the  penalty  for  a  contem- 
plated murder:  Orman  v.  State,  22 
Tex.  App.  604,  58  Am.  Bep.  662,  3 
S.  W.  468;  Everett  v.  State,  30  Tex. 
App.  682,  18  S.  W.  674.     See,  also, 


Pearson  v.  State,  56  Tex.  Cr.  607,  120 
S.  W.  1004,  where,  on  a  charge  of 
murder,  an  attorney  gave  evidence 
that  the  prisoner,  gpeaking  of  the  mur- 
dered man,  said  in  substance  that  if 
deceased  was  a  wise  man  he  would  not 
bring  suit  for  divorce.  As  this  was  in 
the  nature  of  a  qualified  threat,  it 
was  held  to  be  not  privileged. 

18  Bank  of  TJtica  v.  Mersereau,  3 
Barb.  Ch.  (N.  Y.)  528,  49  Am.  Dec. 
189,  and  eases  there  cited.  The  same 
rule  was  sanctioned  in  Vermont :  Max- 
ham  V.  Place,  46  Vt.  434.  See,  also, 
Stone  V.  Stitt,  56  Tex.  Civ.  App.  463, 
121  S.  W.  187;  Supplee  v.  Hall,  75 
Conn.  17,  96  Am.  St.  Eep.  188,  52 
Atl.  407.  A  communication,  other- 
wise privileged,  should  not  be  re- 
ceived where  the  alleged  fraudulent 
scheme  is  not  at  all  manifest:  Alex- 
ander v.  United  States,  138  TJ.  S.  353, 
34  L.  Ed.  954,  11  Sup.  Ct.  Hep.  350. 

19  Gartside  v.  Outram,  26  L.  J. 
Ch.  113,  3  Jur.,  N.  S.,  39;  Coveney 
V.  Tannahill,  1  Hill,  33,  37  Am.  Dee. 
287;  Matthews  y.  Hoagland,  48  N.  J. 
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applicable  to  privileged  and  professional  communications' 
is  intended  for  a  shield  to  protect  the  confidence  of  a  client 
reposed  in  his  attorney,  and  not  as  an  implement  by  the 
use  of  which  he  can  defraud  others.^"  In  order  that  the 
rule  of  privileged  communications  may  apply,  there  must 
be  both  professional  confidence  and  professional  employ- 
ment, but  if  the  client  has  a  criminal  object  in  view  in  his 
communications  with  his  solicitor,  one  of  these  elements 
must  necessarily  be  absent.  The  client  must  either  con- 
spire with  his  solicitor  or  deceive  him.^^  If  his  criminal 
object  is  avowed,  the  client  does  not  consult  his  adviser 
professionally,  because  if: cannot  be  the  solicitor's  business 
to  further  any  criminal  object.  If  tiie  client  does  not  avow 
his  object^  he  reposes  no  confidence,  for  the  state  of  facts, 
which  is  the  foundation  of  the  supposed  confidence,  does 
not  exist.  The  solicitor's  advice  is  obtained  by  fraiid.^^ 
In  the  New  Jersey  case  just  cited  the  rule,  in  its  different 
phases,  is  thus  stated :  1.  If  the  client  consults  the  lawj-er 
with  reference  to  the  perpetration  of  a  crime,  and  they 
co-operate  in  effecting  it,  there  is  no  privilege,  for  it  is  no 
part  of  an  attorney's  duty  to  assist  in  crime— he  ceases  to 
be  counsel  and  becomes  a  criminal.  2.  If  he  refuses  to  be 
a  party  to  the  act,  still  there  is  no  privilege,  because  he 
cannot  properly  be  consulted  professionally  for  advice  to 
aid  in  the  perpetration  of  a  crime.  3.  In  the  case  of  a 
fraud;  if  it  is  effected  by  the  co-operation  of  the  attorney, 

Eq.  455,  21  At'l.  1054;  Hamil  v.  Eng-  to   show  knowledge  of  bad   title,   on 

land,  50  Mo.  App.  338.     See  the  late  the  part  of  the  defendants,  no  objee- 

case  of  American  Trust  Co.  v.  Chitty  tion  being  made  that  the  conversation 

(Okl.),  129  Pac.  51,  in  which  it  was  was  privileged. 

held  that  in  an  action  in  conversion,  20  Brigham  v.   McDowell,   19   Neb. 

where  conspiracy  is  charged,  it  is  not  407    27  N.  W.  384. 

error  to.  permit  an  attorney  to  testify  „     „      ^ 

that  he  had,  long  :prior  to  the  com-  J'J''  ^'^'^  ^-  ^^^^'  ^^  ^°^^'  ^^' 
meneement  Of  the  action,  advised  one  ^^  ^-  ^-  ^63,  where  the  client  sought 
of  the  defendants  that  an  abstract  of  *"  ^^^^^^  ^^^  attorney  with  reference 
title  to  certain  land,  over  which  the  *"  ^^'"^^^'^  fraudulently  altered  find- 
controversy  arose,  showed  defective  ™SS  of  the  court. 
title;  such  evidence  being  offered,  not  -2  Matthews  v.  Hoagland,  48  N.  J. 
as  a  legal  opinion  of  the  attorney,  but  Eq.  455,  21  Atl.  1054; 
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it  falls  within  the  rule  as  to  crime,  for  their  consultation 
to  carry  it  out  is  a  conspiracy,  which,  on  its  a<}complish- 
ment  by  the  commission  of  the  overt  act,  becomes  criminal 
and  an  indictable  offense.  4.  If  the  client  discloses  his 
fraudulent  purpose  and  the  attorney  does  not  join  in  the 
scheme,  but  repudiates  all  connection  with  it,  there  cannot 
be,  properly  speaking,  professional  employment  to  effect 
such  purpose,  and  consequently  there  is  no  privilege ;  if  the 
client  does  not  frankly  and  freely  disclose  his  object  and 
intention,  as  well  as  the  facts,  there  is  no  professional  con- 
fidence, and  consequently  no  privilege.'^*  If  the  circum- 
stances disclose  anything  having  a  tendency  to  show  that 
the  attorney  was  acting  for  himself  as  a  party  to  the  trans- 
action, or  that  he  was  consulted  in  aid  of  any  intended 
fraud,  or  that  his  advice  was  asked  for  any  dishonest  pur- 
pose, the  claim  for  privilege  might  be  questioned.  But 
there  should  be  some  independent  proof  of  such  wrongful 
purpose;  for  the  mere  suggestion  of  fraud  does  not  afford 
sufficient  ground  for  setting  aside  the  general  rule.^* 
Statements  and  communications  regarding  the  commission 
of  a  crime  already  commiUed,  made  by  the  party  who  com- 
mitted it,  to  an  attorney,  consulted  as  such,  are  privileged 
communications,  whether  a  fee  has  or  has  not  been  paid, 
and  whether  a  prosecution  or  litigation  is  pending  or  not. 
The  question  was  raised  in  the  United  States  supreme 
court,^*  on  a  trial  for  the  murder  of  a  partner,  and  reli- 

23  The  application  of  th^  rule  pro-  "out  of  regard  to  the  interests  and 
ceeds  on  the  ground  that  the  privilege  the  administration  of  justice":  Mat- 
is  that  of  the  client,  and  bases  his  thews  v.  Hoagland,  sv/pra. 
right  to  claim  it,  or  liability  to  lose  24  Higbee  v.  Dresser,  103  Mass. 
it,  on  his  own  conduct;  if  that  has  523;  Alexander  t.  United  States,  138 
been  such  that  his  criminal  and  fraud-  U.  S.  353,  34  L.  Ed.  954,  11  Sup.  Ct. 
ulent  object  and  purpose  puts  him  Eep.  350;  Will  v.  Tornabells,  217  IT. 
beyond  the  pale  of  the  law's  protec-  S.  47,  54  L.  Ed.  660,  30  Sup.  Ct.  Rep. 
tion,  or  if,  to  conceal  his  purpose,  he  424. 

has  not  reposed  full  confidence  in  his  25  Alexander  v.  United  States,  138 

counsel,  he  cannot  invoke  a  rule  which  U.  S.  353,  34  L.  Ed.  954,  11  Sup.  Ct. 

the  law  has  created,  as  Lord  Broug-  Eep.  350,  in  which  the  evidence  of  the 

ham  said,,  in  Greenough  v.  Gaskill,  1  prisoner's  attorney  was  used  against 

Mylne  &  K.  98,  39  Eng.  Reprint,  618,  him  to  show  an  attempted  acquisition 
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ance  was  placed  on  a  leading  English  case,^*  as  holding 
the  doctrine  that  where  a  communication  is  made  to  coun- 
sel, in  furtherance  of  a  scheme  to  commit  a  crime,  the  client 
is  not  entitled  to  the  privilege.  "This  case,  however," 
said  Mr.  Justice  Brown,  "is  clearly  distinguishable  from 
the  one  under  consideration,  in  the  fact  that  the  solicitor 
was  consulted  with  regard  to  a  scheme  to  defraud,  for 
which  his  clients  were  subsequently  indicted  and  tried,  and 
the  testimony  was  offered  upon  that  trial;  while  in  this 
case  the  consultation  was  had  after  the  crime  was  com- 
mitted, and  was  offered  in  evidence  as  an  admission  tend- 
ing to  show  that  defendant  was  concerned  in  the  crime,  or 
rather  as  a  statement  contradictory  to  one  he  had  made 
upon  the  stand.  Had  he  been  indicted  and  tried  for  a 
fraudulent  disposition  of  his  partner's  property,  the  case 
of  Eeg.  V.  Oox  would  have  been  an  authority  in  favor  of 
admitting  his  testimony,  but  we  think  the  rule  announced 
in  that  case  should  be  limited  to  cases  where  the  party  is 
tried  for  the  crime  in  furtherance  of  which  the  communica- 
tion was  m'ade."  It  is  evident  from  the  statement  set  out 
in  the  note  hereto  that  the  defendant  consulted  the  attorney 
as  a  legal  adviser,  and  while,  if  he  were  guilty  of  the 
murder,  it  may  have  had  a  tendency  to  show  an  effort  on 
his  part  to  defraud  his  partner's  estate,  and  to  make  profit 
out  of  his  death,  by  appropriating  to  himself  the  partner- 
ship property,  it  did  not  necessarily  have  that  tendency  and 

of  the  murdered  man's  property.     The  California^    and    he    was    afraid    his 

attorney  stated  that  he  was  practicing  brother  would  come  up  th«re  and  make 

law  at  Muscogee;  that  defendant  came  some    trouble    about    the    horses;    he 

to   his   office  there  between  the   time  stated   at   the   time   his   partner   had 

of  Steadman's  disappearance  and  the  taken  off  the  money,  and  he  wanted 

finding  of  his  body,  "and  asked  me  if  to  know  if  he  could  hold  the  horses 

I  was  an  attorney;  I  told  him  I  was;  so  as  to  secure  his  part  of  the  money, 

he  said  his,  name  was  Alexander,  and  I  asked  him  if  the  horses  would  pay 

he  went"  on  to  state  that  he  and  his  him  for  his  part,  and  he  said  it  would; 

partner  had  some  forty  head  of  horses  I  told  him  to  hold  the  horses;   they 

across  the  river,  in  partnership,  and  could   not   take  them  until  that  wa« 

that  some  time  before  that,  probably  settled." 

a  week  before,  his  partner  was  miss-  26  Reg.  v.  Cox,  L.  E.  14  Q.  B.  Diy. 

ing,   and  he  hadn't  heard   from  .  him.  153. 
He  says  his  partner  had  a  brother  in 
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was  clearly  a  privileged  communication.  If  lie  consulted 
him  in  the  capacity  of  an  attorney,  and  the  communication 
was  in  the  course  of  his  employment,  and  may  be  supposed 
to  have  been  drawn  out  in  consequence  of  the  relations  of 
the  parties  to  each  other,  neither  the  payment  of  a  fee  nor 
the  pendency  of  litigation  was  necessary  to  entitle  him  to 
the  privilege.^^ 

§  754  (772).  Attorney  may  be  witness  for  client — Liti- 
gation between  attorney  and  client,  etc. — There  is  no  rule 
of  law  which  prohibits  the  attorney  of  a  party  prosecuting 
or  defending  in  a  civil  action  from  testifying  at  the  call 
of  his  client.  In  some  cases  it  may  be  unseemly,  especially 
if  counsel  is  in  a  position  to  comment  on  his  testimony; 
and  the  practice  has  often  been  severely  criticised  by  the 
courts. ^^    It  is  a  matter  which  should  appeal  to  the  pro- 


27  Alexander  v.  XJliited  States, 
supra.  See,  also,  Williams  v.  Fitch, 
18  N.  Y.  546;  Britton  v.  Lorenz,  45 

•  N.  Y.  51;  Bacon  v.  Frisbie,  80  N.  Y. 
394,  36  Am.  Eep.  627;  Andrews  v. 
Simms,  33  Ark.  771.  In  the  language 
of  Mr.  Justice  Story,  speaking  for  the 
supreme  court  in  Chirac  v.  Reinicker, 
11  Wheat.  (24  U.  S.)  280,  6  L.  Ed. 
474:  "Whatever  facts,  therefore,  are 
communicated  by  a  client  to  a  coun- 
sel solely  on  account  of  that  relation, 
such  counsel  are  not  at  liberty,  even 
if  they  wish,  to  disclose;  and  the  law 
holds  their  testimony  incompetent." 

28  Sowell  V.  Brewton  Bank,  119  Ala. 
92,  24  South.  585 ;  People  v.  Hamberg, 
84  CaJ.  468,  24  Pac.  298;  Smith  v. 
Huntington,  1  Root  (Conn.),  226; 
Sharman  v.  Morton,  31  Ga.  34;  Strat- 
ton  V.  Henderson,  26  111.  68;  Morgan 
V.  Roberts,  38  111.  65;  Draeh  v.  Kam- 
berg,  187  III.  385,  58  N.  E.  370;  In- 
low  T.  Hughes,  38  Ind.  App.  375,  76 
N.  E.  763;  Abbott  v.  Striblen,  6 
Iowa,  191;  Hall  v.  Renfro,  3  Met. 
(Ky.)  51;  Blanc  v.  Forgay,  5  La. 
Ann.    695;    Beatty   v.    Davis,   9    Gill 


(Md.),  211;  State  v.  Shour,  196  Mo. 
202,  95  S.  W.  405 ;  Folly  v.  Smith,  12 
N.  J.  L.  139;  Beall  v.  Territory,  1 
N.  M.  507 ;  Sherman  v.  Scott,  27  Hun 
(N.  Y.),  331;  State  v.  Woodside,  31 
N.  C.  496;  Cox  v.  Hill,  3  Ohio,  412; 
Follansbee  v.  Walker,  72  Pa.  228,  13 
Am.  Rep.  671 ;  Prear  v.  Drinker,  8 
Pa.  520;  Alexander  v.  Ransom,  16 
S.  D.  302,  92  N.  W.  418;  Mealer  v. 
State,  32  Tex.  Cr.  102,  22  S.  W.  142 
McLaren  v.  Gillespie,  19  Utah,  137 
56  Pac.  680 ;  Holton  v.  Brown,  18  Vt; 
224,  46  Am.  Dec.  148 ;  Rea  v.  Trotter, 
26  Gratt.  (Va.)  585;  Hardtke  y 
State,  67  Wis.  552,  30  N.  W.  723 
In  Canada  it  is  also  regarded  as  ob- 
jectionable; though  the  testimony  of 
the  counsel  is  admissible,  subject  to 
proper  regulation  as  to  his  cross-ex- 
amination: Davis  v.  Canada  Farmers' 
Mutual  Ins.  Co.,  39  U.  C.  R.  452; 
Bank  of  British  North  America  ^. 
McElroy,  2  Pug.  462;  Gilbert  v. 
Campbell,  2  Han.  55  (from  Best,  Ev., 
11th  ed.,  Canadian  notes,  p.  186). 
See  the  late  cases:  Flood  v.  BoUmeier 
(Iowa),   138   N.  W.   1102;   Trott  t. 


§  754  (772)       THE  LAW   OF  EVIDENCE  IN   CIVIL   CASES.  522 

fessional  pride  of  an  attorney  and  Ms  sense  of  Ms  true 
position  and  duty.  In  the  Englisla  courts,  in  several  cases, 
it  was  heM  that  an  attorney  cannot  appear  in  the  same 
cause  in  the  double  capacity  of  witness  and  advocate,  and 
it  has  been  so  ruled  in  Pennsylvania  and  in  Iowa  on  the 
circuit.  In  Indiana  it  was  held  that  an  attorney  in  a  cause 
could  not  be  permitted  to  testify  to  the  general  merits  of 
the  case.-*  In  Pennsylvania  the  court  said  that  it  was  a 
highly  indecent  practice  for  an  attorney  to  cross-examine 
witnesses,  address  the  jury,  and  give  evidence  himself  to 
contradict  the  witness ;  that  it  was  a  practice  to  be  dis- 
countenanced by  court  and  counsel ;  that  it  was  sometimes 
indispensable  that  an  attorney,  to  prevent  injustice,  should 
give  evidence  for  his  client.  It,  however,  leads  to  abuse, 
but  at  the  same  time  there  was  no  law  to  prevent  it.  All 
the  court  can  do  is  to  discountenance  the  practice,  and, 
when  the  evidence  is  indispensable,  to  recommend  to  the 
counsel  to  withdraw  from  the  cause.^°  "It  is  of  doubtful 
professional  propriety  for  an  attorney  to  become  a  wit- 
ness for  his  client  without  first  entirely  withdrawing  from 
any  further  connection  with  the  case,  and  an  attorney 
occupying  the  attitude  of  both  witness  and  attorney  for  his 
client  subjects  his  testimony  to  criticism,  if  not  suspicion, 
but,  where  the  half  of  a  valuable  farm  depends  upon  his 
evidence,  he  places  himself  in  an  unprofessional  position, 
and  must  not  be  surprised  if  his  evidence  is  impaired. 
While  the  profession  is  an  honorable  one,  its  members 
should  not  forget  that  even  they  may  so  act  as  to  lose  pub- 
lic confidence  and  general  respect."'*     Nevertheless  the 

Prudential  Ins.  Oo.  of  America  (Mo.  timony  will  be  material,  it  is  hia  duty 

App.),  154  S.  W.  869  (as  to  value  of  to  confer  with  his  client  and  associate 

services).  counsel  at  once  and  finally  deterinine 

29  Morgan  v.  Roberts,  supra,  whether  he  will  become  a  witness.     If 

30  Frear  v.  Drinker,  supra.  it    is    decided    that    he    shall    be    a 

31  Ross  v.  Demoss,  45  111.  447.  See,  witness,  he  should  immediately  sever 
also,  Wilkinson  v.  People,  226  111.  135,  his  connection  with  the  litigation. 
80  N.  E.  699.  Where,  upon  a  bill  to  Where,  instead  of  so  doing,  he  pre- 
set aside  a  deed,  it  must  be  apparent  pares  answers  and  acts  for  the  de- 
to  an  attorney  for  the  defendant,  upon  fendant  until  the  time  of  trial,  his 
examination  of  the  bill,  tliat  his  tes-  withdrawal  at  that  time .  is  too  long 
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competency  of  the  attorney  as  a  witness  is  conceded,  and 
there  are  often  cases  in  which  it  may  be  quite  important, 
if  not  indispensable,  that  the  testimony  should  be  admitted 
to  prevent  an  injustice  or  to  redress  a  wrong.  The  prac- 
tice is  too  common  to  require  discussion  or  the  citation  of 
numerous  authorities.  In  a  few  states  statutes  or  rules 
of  court  limit  the  right  of  attorneys  to  testify  or  to  partici- 
pate in  the  argument  after  testifying.^^  The  principle  has 
not  the  same  application  with  reference  to  calling  the  attor- 
ney as  a  witness  by  the  opponent.  There  can  be  no  question 
as  to  his  competency  in  such  a  case.^^  A  county  attorney 
trying  a  criminal  case  is  not  incompetent  by  statute  or  legal 
policy  from  testifying  in  behalf  of  the  defendant  as  to  con- 
tradictory statements  made  by  one  of  the  state's  witnesses 
on  a  former  trial  of  the  case.**  It  has  frequently  been  held 
that  the  rule  as  to  privileged  communications  of  attorneys 
does  not  apply  when  litigation  arises  between  attorney  and 
client,  and  when  their  communications  are  relevant  to  the 
issue.®^    In  such  a  case,  if  the  disclosure  of  privileged  com- 

delayed,  but  it  will  be  presumed  on  33  Milan    t.    State,    24    Ark.    346; 

appeal   that   the   chancellor,   knowing  Buckmaster  t.   Kelley,   15   Fla.   180; 

the    circumstances,    determined    prop-  Model  Clothing  House  v.   Hirsch,  42 

erly  what  weight  should  be  given  to  Ind.  App.  270,  85  N.  E.  719 ;  Bishoflf 

his  testimony.     From  the  syllabus  to  v.    Commonwealth,    123    Ky.   340,   96 

Onstott  V.  Edel,  232  HI.  201,  13  Ann.  S.  W.  538 ;  State  v.  Cook,  23  La.  Ann. 

Cas.  28,  83  N.  E.  806,  to  which  is  ap-  347 ;  State  v.  Hfedgepeth,  125  Mo.  14, 

pended  a  useful  note  on  the  compe-  28  S.  W.  160;  Levers  v.  Van  Buskirk, 

tenoy   and   propriety   of   an  attorney  4  Pa.  309;  Bundle  v.  Foster,  3  Tenn. 

as    a   witness    for    client    or   adverse  Ch.  658;  Bevan  v.  Waters,  M.  &  M. 

party.     See,  also,   Walsh  v.   Murphy,  235,  22  Eng.  Com.  L.  301,  3  Car.  & 

2  Greene  (Iowa),  227;  Blane  v.  For-  P.  520. 

gay,  5  La.  Ann.   695;    Pollansbee  v.  3,  g^^^^  ^   ,j,^^       gg  ^^^  g^ 

Walker,  72  Pa.  228,  U  Am.  Rep.  671;  l.  E.  A.  231,  66  pkc.  237 
Price  V.  Moses,  10  Rich.  (S.  C.)  454; 

Yardley  v.  State,  50  Tex.  Cr.  644,  123  35  Nave    v.    Baird,    12    Ind.    318; 

Am.  St.  Rep.  869,  100  S.  W.  399;  Con-  Snow  v.  Gould,  74  Me.  540,  43  Am. 

noUy  V.  Straw,  53  Wis.  645,  11  N.  W.  Kep.  604;   Mitchell  v.  Bromberger,  2 

17.  Nev.  345,  90  Am.  Dec.  550;   Minani 

32  Rules   of   the   Supreme   Judicial  v.   Stillman,  31  Or.   164,  65  Am.   St. 

Court,  in  72  Me.   566,  581;   Regulae  Kep.  815,  49  Pac.  976.     See  note  to 

Generales,    Superior   Courts    of    Jud.  Strickland   v.    Capital   City   Mills,    7 

(No.  23),  6  N.  H.  577,  580;  Voss  v.  L-  E.  A.,  N.  S.,  426. 
Bender,  32  Wash.  566,  73  Pae.  697. 
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munications  becomes  necessary  to  protect  the  attorney's 
rights,  he  is  released  from  those  obligations  of  secrecy 
which  the  law  places  upon  him.  He  should  not,  however, 
disclose  more  than  is  necessary  for  his  own  protection.^® 
It  would  be  a  manifest  injustice  to  allow  the  client  to  take 
advantage  of  the  rule  of  exclusion,  as  to  professional  con- 
fidence, to  the  prejudice  of  his  attorney,  or  that  it  should 
be  carried  to  the  extent  of  depriving  the  attorney  of  the 
means  of  obtaining  or  defending  his  own  rights.  In  such 
cases,  the  attorney  is  exempted  from  the  obligations  of 
secrecy.*''  When  a  controversy  arises  between  client  and 
attorney,  the  facts  of  which  are  evidenced  by  communica- 
tions between  them,  the  very  necessities  of  the  case  require 
an  exception  to  the  general  rule.  In  states  where  the  priv- 
ilege protecting  communications  with  attorneys  is  still 
regulated  by  the  common  law,  as  well  as  in  those  where  it 
is  prescribed  by  statute,  the  weight  of  authority  favors  the 
competency  of  an  attorney  as  a  witness  to  such  communica- 
tions when  the  suit  is  between  himself  and  client.  It  will 
be  observed,  however,  that  the  same  necessity  which  creates 
the  exception  limits  also  its  scope  and  effect,  and,  if  the 
communication  is  not  essential  to  preserve  the  rights  of  the 
attorney,  it  continues  to  be  privileged.*^  If  it  is  claimed 
that  the  attorney  has  an  interest  in  the  pending  litigation, 
for  instance,  that  his  fee  is  contingent  on  the  result,  he  may 
be  required  to  state  such  fact,  and  the  communications 
with  his  client  relating  thereto.*®     In  proceedings  supple- 

36  Weeks,  Attorneys  at  Law,  §  152 ;  39  Moats  v.  Rymer,  18  W.  Va.  642, 
Mechem,  Agency,  §  887 ;  Greenl.  Ev.,  41  Am.  Kep.  703 ;  Eastman  v.  Kelly, 
15th  ed.,  §242;  Hageman,  Privileged  49  Hun,  607,  1  N.  Y.  Supp.  866; 
Communications,  §§2,  87.  Strickland   v.   Capital   City  Mills,   74 

37  Mitchell  V.  Bromberger,  supra.  S.  C.  16,  7  L.  E.  A.,  N.  S.,  426,  54 

38  Keck  V.  Bode,  23  Oliio  0.  C.  413.  S.  E.  220.  An  attorney,  being  a  wit- 
Where  the  attorney  has  an  interest  ness  to  a  will,  was  held  bound  to  tes- 
in  the  facts  communicated  to  him,  and  tify  as  to  the  amount  of  his  fee.  It 
when  their  disclosure  becomes  neces-  was  not  a  matter  of  confidential  com- 
sary  to  protect  his  own  personal  niunication  from  his  client  that  he  was 
rights,  he  must  of  necessity  and  in  interrogated  as  to;  nor  was  it  as  to 
reason  be  exempted  from  the  obliga-  a  matter  or  thing  which  he  acquired 
lion  of  secrecy:  Rochester  City  Bank  from  his  client,  or  during  the  exist- 
V.  Suydam,  5  How.  Pr.  (N.  Y.)  254.  ence  or  by  reason  of  the  relationship 
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mentary  to  execution,  where  an  attorney  for  the  defendant 
is  called  as  a  witness,  and  testifies  that  he  had  in  his  pos- 
session, after  the  commencement  of  the  action,  money, 
notes,  checks,  evidence  of  indebtedness,  or  other  property 
for  the  defendant,  he  may  be  required  to  state  what  he 
had  in  his  possession,  and  what  he  did  with  such  property 
or  effects.  The  facts  required  to  answer  these  questions 
are  not  privileged  communications  made  in  the  course  of 
professional  employment.*"  If  the  attorney,  while  man- 
aging a  suit  for  the  client,  receives  a  deed  of  the  client's 
property  without  consideration,  and  then  at  the  client's  re- 
quest, conveys  the  property  to  another  person  without  con- 
sideration, these  facts  are  not  privileged  communications, 
and  the  attorney  may  be  required  to  disclose  them  as  a 
witness  in  a  suit  by  a  creditor  to  cancel  the  deeds.*^  An 
attorney  may  protect  himself,  when  charged  with  fraud  by 
his  client,  or  where  both  are  charged  with  fraud.  The  ob- 
ject of  the  rule  ceases,  and  the  attorney  is  no  longer  bound 


of  client  and  attorney.  It  was  in  re- 
gard to  a  matter  which  must  have 
been  necessarily  agreed  upon  before 
the  relation  of  client  and  attorney 
could  exist.  It  was,  prima  facie,  rele- 
vant to  the  matter  in  issue :  Smithwick 
r.  Evans,  24  Ga.  461. 

40  State  V.  Gleason,  19  Or.  159,  23 
Pac.  817.  In  garnishment  proceed- 
ings, the  attorney  must  disclose  with 
whom  he'  had  deposited  moneys  of  his 
client  and  upon  what  conditions:  Will- 
iams V.  Young,  46  Iowa,  140.  See, 
also,  Shanghnessy  t.  Fogg,  15  La. 
Ann.  330;  Jeanes  v.  Fridenburg,  3 
Clark  (Pa.),  199,  where  the  court  said 
in  a  like  matter,  "There  is  a  class 
which  stands  upon  higher  and  still 
clearer  and  more  unequivocal  ground, 
where  the  line  is  distinctly  and 
broadly  marked,  and  that  is  where 
the  attorney  is  himself  a  party  to  the 
transaction  or  agreement  which  he  is 

called  upon  to  disclose If  the 

privilege  were  suffered  to  be  applied 


to  such  cases,  a  wide  door  would  be 
opeiied  for  the  successful  perpetra- 
tion of  fraud  and  crime." 

41  Hager  v.  Shindler,  29  Cal.  48. 
This  is  a  useful  decision.  The  sixth 
division  of  the  opinion  deals  gen- 
erally with  when  an  attorney  may  be 
compelled  to  testify  to  matters  occur- 
ring between  himself  and  his  client. 
It  will  be  found  cited  in  Sharon  v. 
Sharon,  79  Cal.  633,  22  Pac.  26,  131, 
where  the  question  is  fully  considered 
as  to  what  communications  are  con- 
fidential ;  State  v.  Gleason,  19  Or.  162, 
23  Pac.  817,  where  certain  communica- 
tions were  admitted  as  not  privileged; 
Koerber  v.  Somers,  108  Wis.  504,  506, 
84  N.  W.  991,  52  L.  B.  A.  512,  admit- 
ting evidence  of  attorney  as  to  settle- 
ment made  by  him  under  client's  au- 
thority; State  V.  Snowden,  23  Utah, 
326,  65  Pac.  479,  protection  given  to 
privileged  communications  applies  to 
conversations  with  an  attorney  in 
negotiating  to  employ  him. 
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by  his  obligation  of  secrecy,  when  his  client  or  Ms  repre- 
sentatives charge  him,  either  directly  or  indirectly,  with 
fraud  or  other  improper  or  unprofessional  conduct,  and 
he  may  testify  as  to  the  facts.*^ 

§  755  (773).     Instructions   for   drawing  wills. — ^By  the 

weight  of  authority,  it  is  held  that  the  reason  of  the  gen- 
eral rule  does  not  apply  to  communications  made  to  an 
attorney  by  a  testator  while  giving  instructions  for  draft- 
ing a  will;  that  the  protection  which  the  rule  gives  is  the 
protection  of  the  client,  and  that  it  cannot  be  said  to  be 
for  the  interest  of  the  testator,  in  a  controversy  between 
other  parties,  to  have  those  declarations  excluded  which  are 
relevant  and  which  were  necessary  to  the  proper  execution 
of  his  will.**    After  a  testator's  death,  and  when  his  will 


42  Olmstead  v.  Webb,  5  App.  D.  C. 
38 ;  Hunt  v.  Blackburn,  128  XT.  S'.  464, 
32  L.  Ed.  488,  9  Sup.  Ct.  Eep.  125; 
State  V.  Madigan,  66  Minn.  10,  68 
N.  W.  179 ;  In  re  Postlethwaite,  L.  E. 
35  Ch.  Div.  722;  Greenough  v.  Gas- 
kell,  1  Mylne  &  K.  98,  39  Eng.  Hp- 
print,  618;  Nave  v.  Baird,  12  Ind. 
318.  In  State  v.  Madigan,  supra,  the 
client  charged  his  attorney  with  fraud 
practiced  on  hira  and  on  the  court,  and 
in  admitting  the  attorney's  aifidavit 
on  the  hearing  of  the  motion  for  a 
new  trial,  the  court  said:  "If  the 
client  voluntarily  breaks  the  seal  of 
privileged  silence  by  a  vicious  and 
defamatory  attack  upon  his  attorney 
upon  matters  otherwise  privileged,  and 
makes  them  a  part  of  the  public  judi- 
cial records  of  the  state,  the  court,  in 
the  interest  of  justice,  ought  to  per- 
mit the  opposite  party  the  use  of  the 
attorney's  denial  by  counter  affidavit. 
If  the  client  does  not  wish  a  repulse, 
he  should  not  attack,'' 

43  Russell  V.  Jackson,  9  Hare,  387, 
68  Eng.  Reprint,  558.  In  that  case 
the  court  said :  "When  we  pass  from 
cases  of  conflict  betweu  the  rights  of 


a  client  and  parties  claiming  under 
him — and  those  of  third  persons — to 
cases  of  a  testamentary  disposition  of 
a  client,  do  the  same  reasons  apply? 
The  disclosure  in  such  cases  can  affect 
no  right  or  interest  of  the  client;  and 
the  apprehension  of  it  can  present  no 
impediment  to  a  full  statement  to  the 
solicitor,  unless  he  were  contemplat- 
ing an  illegal  disposition — a  case  to 
which  I  shall  presently  refer;  and  the 
disclosure,  when  made,  would  expose 
the  court  to  no  greater  difficulty  than 
it  has  in  all  cases  when  the  views 
and  intentions  of  parties,  or  the  ob- 
jects for  which  the  disposition  is 
made,  are  unknown.  In  the  ease, 
then,  of  a  testamentary  disposition, 
the  very  foundations  on  which  the  rule 
proceeds  seems  to  be  wanting;  and, 
in  the  absence  of  any  illegal  purpose 
entertained  by  the  testator,  there  does 
not  seem  to  be  ground  for  applying 
the  rule  in  such  a  case.  Can  it  be 
said,  then,  that  the  communication  is 
protected  because  it  may  lead  to  the 
disclosure  of  an  illegal  purpose!  T 
think  not;  and  that  evidence,  other- 
wise  admissible,    cannot   be    rejected 
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is  presented  for  probate,  there  seems  to  be  no  good  reason 
why  his  attorney  who  had  drawn  it  should  not  be  allowed, 
as  a  matter  of  public  policy,  to  testify  as  to  the  directions 
given  him  by  the  testator,  so  that  it  may  appear  whether 
the  instrument  presented  for  probate  is  or  is  not  the  will 
of  the  alleged  testator;  although,  while  the  testator  lives, 
the  attorney  drawing  his  will  would  not  be  allowed,  with- 
out the  consent  of  the  testator,  to  testify  to  communica- 
tions made  to  hiin  concerning  it,  or  to  the  contents  of  the 
will  itself.**  Therefore,  after  the  death  of'  the  testator  the 
attorney  may  testify  as  to  the  facts  relevant  to  the  issue.*® 


upon  sueh  grounds.  Another  view  of 
the  ease  is,  that  the  protection  which 
the  rule  gives,  is  the  protection  of  the 
client;  and  it  cannot  be  said  to  be 
for  the  protection  of  the  client  that 
evidence  should  be  rejected — ^the  effect 
of  which  would  be  to  prove  a  trust 
created  by  him,  and  to  destroy  a  claim 
to  take  beneficially  by  the  parties  ac- 
cepting the  trust." 

44  In  re  Wax's  Estate,  106  Cal.  343, 
39  Pac.  624;  In  re  Shapter's  Estate, 
35  Colo.  578,  117  Am.  St.  Eep.  2:16, 
6  li.  B.  A.,  N.  S.,  575,  85  Pac.  688; 
Scott  v.  Harris,  113  Dl.  447,  454; 
Kern  v.  Kern,  154  Ind.  29,  55  N.  B. 
1004;  Boss  v.  Boss,  140  Iowa,  51,  117 
N.  W.  1105;  Worthington  v.  Klemm, 
144  Mass.  167,  10  N.  E.  522;  Doherty 
V.  O'Callaghan,  157  Mass.  90,  34  Am. 
St.  Eep.  258,  and  note,  17  L.  E.  A. 
188,  31  N.  E.  726;  In  re  Loree's  Es- 
tate, 158  Mich.  372,  122  N.  W.  623; 
Coates  V.  Semper,  82  Minn.  460,  85 
y.  W.  217;  Layman's  Will,  40  Minn. 
371,  42  N.  W.  286;  Graham  v.  O'Pal- 
lon,  4  Mo.  338;  McCarthy's  Will,  55 
Hun  (N.  T.),  7,  8  N.  T.  Supp.  578, 
as  to  the  sanity  of  the  testator; 
Matter  of  Austin,  42  Hun  (N.  Y.), 
516;  Turner's  Estate,  167  Pa.  609,  31 
Atl.  867;  Wilson  v.  Gordon,  73  S.C. 
155,  53  S.  E.  79;  Pierce  v.  Parrar 
(Tex.    Civ.    App.),    126    S.   W.    932; 


Bussell  V.  Jackson,  9  Hare,  387,  68 
Eng.  Reprint,  558;  Blackburn  T. 
Crawfords,  3  Wall.  175,  18  L.  Ed. 
186;  Glover  v.  Patten,  165  U.  S.  394, 
41  L.  Ed.  760,  17  Sup.  Ct.  Eep.  411; 
Olmstead  v.  Webb,  5  App.  D.  C.  38, 
51.  See,  also,  Jennings  v.  Sturdevant, 
140  Ind.  641,  40  N.  E.  61.  But  those 
communications  which  are  not  relevant 
are  not  privileged:  Sweet  v.  Owens, 
109  Mo.  1,  18  S.  W.  928.  See  notes 
to  Doherty  v.  O'Callaghan,  17  L.  B.  A. 
188,  and  O'Brien  v.  Spalding,  66  Am. 
St.  Eep.  229  et  seq. 

45  Nelson's  Estate,  132  Cal.  182,  64 
Pac.  294;  O'Brien  v.  Spalding,  102 
Ga.  490,  66  Am.  St.  Rep.  202,  31  S.  E. 
100;  Doherty  v.  O'Callaghan,  157 
Mass.  90,  34  Am.  St.  Rep.  258,  17 
L.  B.  A.  188,  31  N.  E.  726;  Down- 
ing's  Will,  118  Wis.  581,  95  N.  W. 
876.  See  the  late  eases :  In  re  Cam^)- 
bell's  Will,  136  N.  Y.  Supp.  1086  (as 
to  acts  accompanying  execution  of 
will)  ;  Wallace  v.  Wallace,  137  N.  T. 
Supp.  43  (competency  of  attorney's 
clerk  and  stenographer)  ;  In  re  Sey- 
mour's Will,  76  Misc.  Eep.  371,  136 
N.  Y.  Supp.  942  (attorney  draftsman 
but  not  witness)  ;  Eintelen  v.  Schaefer, 
152  App.  Div.  727,  137  N.  T.  Supp. 
527  (incompetency  on  issue  of  undue 
influence) . 
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This  is  especially  true  when  those  attacking  the  will  seek 
to  take  advantage  of  the  privilege.**  The  following  illus- 
trations will  serve  to  show  the  uniformity  of  the  rule  that 
such  communications  are,  with  the  exception  hereinafter 
noted,  not  privileged.  In  a  suit  between  devisees  under  a 
will,  statements  made  by  the  deceased  to  counsel  respect- 
ing the  execution  of  the  will,  or  other  similar  document,  are 
not  privileged.*'^  And  in  a  New  York  case,  the  court  said : 
' '  It  may  often  happen  that  a  party  in  conversation  with  his 
counsel,  for  the  purpose  of  making  and  preparing  a  will, 
may  communicate  many  things  of  a  confidential  character 
which  the  counsel  would  not  be  permitted  to  disclose,  but 
we  entertain  the  opinion  that  all  the  instructions  received 
by  the  counsel,  and  all  acts  of  the  testator  connected  with 
the  making  and  execution  of  the  will  which  tend  to  uphold 
and  support  the  instrument  which  the  testator  executed  as 
being  his  free,  voluntary  and  valid  act,  may  be  proved  by 
the  person  who  assisted  him  in  preparing  the  will,  although 
at  that  time  be  was  acting  as  the  legal  adviser  of  the  tes- 
tator. "^^  An  attorney  is  competent,  as  a  witness,  to  prove 
that  he  drew  up  a  will,  that  he  was  present  at  the  time  of 
its  execution,  that  he  saw  the  instrument,  after  the  tes- 
tator's death,  in  the  possession  of  the  testator's  family, 
and  that  he  read  it  and  recollects  its  principal  provisions.*® 
The  testimony  of  an  attorney  that  he  drew  a  will  and  codi- 
cils is  admissible  when  he  is  called  upon  as  a  witness  to 
show  what  transpired  between  him  and  the  testator,  re- 
specting the  execution  of  the  instruments.^"  An  attorney 
at  law,  who  had  been  the  legal  adviser  of  a  testator,  was 
permitted  to  disclose  communications  made  to  him  by  the 
deceased  in  his  lifetime,  upon  business  matters  and  the 
advice  and  counsel  given  thereon.  The  object  of  the  tes- 
timony was  to  lay  a  foundation  for  the  admission  in  evi- 

46  Ih  re  Layman's  Will,  40  Minn.  48  Matter    of    McCarthy,    55    Hun 

371,  42  N.  W.  286.     See,  also,  eases  (N.  Y.),  7,  8  N.  Y.  Supp.  578. 

last  cited.  40  Graham  v.  OTalloa,  4  Mo.  338. 

4T  Glover  v.  Patten,  165  U.  S.  394,  .„  ,.  ,,         „    .      ,.       .„  „        , , , 

,  ^     ^,       ,„     '„  „         ,,    „  ''"  Matter  of  Austin,  42  Hun    (N. 

408,  41  L.  Ed.  760,  17  Sup.  Ct.  Kep.  y  ^    516 

411.  '^' 
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dence  of  the  attorney's  opinion  as  to  the  testator's  sanity. 
There  was  nothing  in  the  testimony  reflecting  in  any 
manner  upon  the  character  or  reputation  of  the  deceased, 
and  it  was  held  that  the  contestant,  who  was  one  of  the 
heirs  at  law  of  the  deceased,  could  not  exclude  the  testi- 
mony by  invoking  the  rule  of  privileged  communications.^^ 
It  is  held  in  Georgia  ^^  that  a  statutory  provision  that  no 
attorney  should  be  competent  or  compellable  to  testify  "for 
or  against  his  client"  did  not  apply  to  testimony  by  the 
attorney  who  drafted  the  will,  as  to  its  execution  by  the 
deceased,  as  to  her  mental  capacity  to  make  a  will,  and  as 
to  what  passed  between  them  when  he  read  it  over  to  her 
and  explained  to  her  its  meaning.  The  court  said  that  in 
such  a  controversy  it  could  not  be  said  that  such  witness 
was  called  upon  to  testify  "for  or  against"  his  client's  es- 
tate. In  Utah,  equally  strong  expressions  have  been  made 
by  the  courts.^*  Although  statement's  inade  by  one  to  his 
legal  adviser  are  privileged  if  offered  in  evidence  against 
the  client  while  living,'^*  yet  they  are  not  privileged  after 
his  death,  in  an  inquiry  to  ascertain,  as  between  his  devisees 
under  his  will  and  a  grantee  claiming  under  his  deed  m^de 
after  the  will,  as  to  what  he  intended  by  his  deed.'^''  In 
some  of  the  cases,  founded  on  a  decision  of  the  United 
States  supreme  court,  the  rule  that  such  communications 
are  not  privileged  is  based  as  well  on  the  ground  that  the 
testator  had  waived  his  privilege.  In  that  case^®  Mr.  Jus- 
tice Swayne  said :  "But  there  is  another  ground  upon  which 
we  prefer  to  place  our  decision.  The  client  may  waive  the 
protection  of  the  rule.     The  waiver  iliay  be  express  or  im- 

51  Layman's  Will,  40  Minn.  371,  42  tinguishing  between  th^  weight  of  au- 
K  W.  286.  thority,  the  New  York  decisions  under 

52  O'Brien  v.  Spalding,  102  Ga.  490,  the  statute,  and  those  founded  on  the 
66  Am.  St.  Rep.  202,  31  S.  E.  100,  to  implied  waiver  by  the  testator  in  mak- 
which  is  appended  an  exhaustive  note  ing  his  attorney  an  attesting  witness. 
to  which  we  are  much  indebted.  54  In  re  Dominici,  151  Gal.  181    90 

53  In  re  Young,  33  Utah,  382,  126  Pac.  448. 

Am.  St.  Eep.  843,  14  Ann.  Gas.  596,  55  Scott  v.  Harris,  113  111.  447. 

94  Pac.  731,  17  L.  R.  A.,  N.  S.,  108,  66  Blackburn  v.  Crawford,  3  Wall, 

and  useful  note  thereto,  carefully  dis-  (U.  S.)  1^5,  18  L.  Ed.  186. 
ETidence  IV — 34 
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plied.  We  think  it  is  effectual  here  by  implication  as  the 
most  explicit  language  could  have  made  it.  It  could  have 
been  no  clearer  if  the  client  had  expressly  enjoined  it  upon 
the  attorney  to  give  his  testimony  whenever  the  truth  of 
his  testamentary  declaration  should  be  challenged  by  any 
of  those  to  whom  it  related.  A  different  result  would  in- 
volve a  perversion  of  the  rule,  inconsistent  with  its  object, 
and  in  direct  conflict  with  the  reasons  upon  which  it  is 
founded.'"*^  In  a  California  case,  the  court  said  that,  by 
requesting  the  attorney  to  draw  his  will,  the  client  im- 
pliedly asked  him  to  do  and  say  whatever  might  at  aiiy 
time  and  place  be  requisite  for  the  purpose  of  establishing 
the  integrity  of  the  will,  thereby  waiving  the  protection  of 
privileged  communications  and  releasing  the  attorney  from 
the  obligation  of  secrecy  as  fully  as  if  the  attorney  had 
become  a  subscribing  witness  to  the  will.  But,  under  the 
statutes  of  New  York,  it  has  been  held  that  testamentary 
declarations  made  to  an  attorney,  like  other  communica- 
tions, are  privileged,  and  that  the  executor  or  other  repre- 
sentatives of  the  deceased  cannot  waive  the  privilege  or 
remove  the  seal  of  the  statute.^^  But  under  such  statutes, 
where  the  attorney  signs  the  will  as  a  witness,  this  is  con- 
strued as  an  express  waiver  of  the  privilege  by  the  tes- 
tator.^^  "As  the  statute  now  reads,  no  act  of  the  client, 
except  a  waiver  upon  the  trial,  can  be  treated  as  a  waiver 
of  the  prohibition  of  disclosure;  and,  except  he  is  an  at- 
testing witness  to  a  will,  in  no  case  is  an  attorney  permitted 
to  make  disclosure  in  respect  to  the  contents  of  any  docu- 
ments or  other  information  communicated  to  him  in  the 
course  of  his  professional  employment  by  the  client. "  ^"  It 
would  seem  to  be  the  established  rule,  however,  that  such 
communications,  to  come  within  the  protection  of  the  stat- 

67  In  re  Nelson,   132  Gal.   183,   64  320;    Gurley  v.   Park,   135   Ind.   440, 

Pac.  294.  35  N.  E.  279.     See  Fayerweather  v. 

88  Loder   v.   Whelpley,    111    N.   Y.  Eitoh,  90  Fed.  13. 

239,  18  N.  E.  874;  Weatover  v.  Aetna  89  See  next  section. 

Ins.  Co.,  99  N.  Y.  56,  52  Am.  Eep.  1,  eo  Butler  v.  Fayerweather,  91  Fed. 

1  N.  E.  104;  Renihan  v.  Dennin,  103  458,  33  C.  C.  A.  625. 
N.  Y.  573,  57  Am.  Bep.  770,  9  N.  E'. 
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ute,  must  be  in  fact  confidential,  and  not  made  in  the  pres- 
ence of  third  parties.*^ 

§  756  (774).  Waiver  of  the  privilege— Attestation  by  at- 
torney.— "The  rule  Avhich  places  the  seal  of  secrecy  upon 
communications  between  client  and  attorney  is  founded 
npon  the  necessity,  in  the  interests  and  administration  of 
justice,  of  the  aid  of  persons  having  knowledge  of  the  law 
and  skilled  in  its  practice,  which  assistance  can  only  be 
safely  and  readily  availed  of  when  free  from  the  conse- 
quences or  the  apprehension  of  disclosure.  But  the  priv- 
ilege is  that  of  the  client  alone,  and  no  rule  prohibits  the 
latter  from  divulging  his  own  secrets.  And  if  the  client 
has  voluntarily  waived  the  privilege,  it  cannot  be  insisted 
on  to  close  the  mouth  of  the  attorney."®^     It  will  thus  be 


61  In  re  McCarthy,  55  Hun,  7,  8  N. 
"S .  Supp.  578 ;  In  re  McCarthy,  38  N.  Y. 
St.  Bep.  124,  14  N.  T.  Supp.  2;  In  re 
Smith,  61  Hun,  101,  15  N.  Y.  Supp. 
425  J  In  re  Eckler's  Estate,  126  App. 
Div.  199,  110  N.  Y.  Supp.  650;  In  re 
Sears,  33  Misc.  Eep.  141,  68  N.  Y. 
Supp.  363.  Though  in  Re  O'Neil,  26 
N.  Y.  St.  Eep.  242,  7  N.  Y.  Supp.  197, 
in  which  it  was  held  that  any  act  or 
word  of  the  testator  to  his  attorney 
on  the  subject  of  his  will,  or  its  exe- 
cution, could  not  be  proved  by  the 
testimony  of  the  attorney,  the  court 
made  use  of  the  following  language: 
"Practically,  all  that  a  man  may  say 
to  an  attorney  who  is  employed  by 
him  to  draw  his  wiU  and  to  superin- 
tend its  execution,  upon  that  subject, 
and  all  he  may  say  to  anybody  else 
in  the  attorney's  presence  and  hearing 
at  the  time,  cannot  be  lawfully  dis- 
closed by  the  attorney."  (From  the 
note  to  In  re  Young,  17  L.  E.  A.,  N.  S., 
lOS.)  In  Maryland  the  rule  as  to 
communications  between  attorney  and 
client  applies  to  eommunications  be- 
tween a  testator  and  his  attorney  in 
regard   to   testamentary  matters.     In 


Chew  T.  Farmers'  Bank,  2  Md.  Ch. 
231,  affirmed,  9  Gill,  361,  it  was  held 
that  an  attorney  is  not  at  liberty  to 
testify  as  to  the  provisions  of  his 
client's  will,  as  to  the  reasons  for  such 
provisions,  or  as  to  a  conversation 
that  took  place  upon  the  subject. 
The  court  said:  "If  there  is  any  occa- 
sion upon  which  the  secrets  of  the 
client  should  be  safe  when  intrusted 
to  the  professional  adviser,  it  must 
be.  when  the  client  is  making  the  final 
disposition  of  his  worldly  affairs, 
when,  if  ever,  he  must  be  suffered  to 
make  the  most  unreserved  disclosures." 
(From  the  note  to  In  re  Young,  14 
Ann.  Cas.  601,  in  which  the  general 
rule  and  the  New  York  cases  are 
passed  under  '  excellent  review.) 

62  Fuller,  C.  J.,  in  Hunt  v.  Black- 
burn, 128  17.  S.  464,  32  L.  Ed.  488, 
,  9  Sup.  Ct.  Rep.  125.  See,  also,  Tays 
V.  Carr,  37  Kan.  141,  14  Pae.  456; 
Passmore  v.  Passmore,  50  Mich.  626, 
45  Am.  Eep.  62,  16  N.  W.  170;  Sleeper 
V.  Abbott,  60  N.  H.  162;  Louisville 
etc.  R.  E.  Co.  T.  Hill,  115  Ala.  334, 
350,  22  South.  163 ;  McLellan  v.  Long- 
fellow, 32  Me.  494,  54  Am.  Dee.  599. 


§  756  (774)       THE   LAW   OF  EVIDENCE  IN   CIVIL   CASES. 


532 


apparent  from  the  very  statement  of  the  general  rule  of 
exclusion,  it  is  obvious  that  the  privilege  is  one  which  the 
client  may  waive  by  his  consent,  and  such  waiver  may  be 
either  express  or  implied.^^  Thus,  as  we  have  seen,  when 
the  parties  select  the  same  attorney  and  make  their  com- 
munications in  the  presence  of  each  other,  each  waives  the 
privilege.^*  But  if  the  communications  are  made  to  several 
clients  in  matters  in  which  they  are  all  interested,  the  at- 
torney cannot  afterward  disclose  such  communications 
without  the  consent  of  all.^®  As  between  several  joint 
clients  there  is  no  privilege.*®  As  between  them  or  any  of 
them  and  third  persons,  the  privilege  is  of  full  force  and 
virtue.*'^     Once  the  privilege  is  waived,  the  waiver  cannot 


63  See  §  761,  post,  where  the  rule  as 
to  the  waiver  of  the  privilege  in  the 
case  of  confidential  communication  be- 
tween physician  and  patient  is  dis- 
cussed. .See  note  to  O'Brien  v.  Spald- 
ing, 66  Am.  St.  Eep.  241.  See,  also, 
the  cases  cited  below.  Puhlicdtion  of 
matter  l)y  client  waives  privilege: 
In  re  Burnette,  73  Kan.  609,  85  Pac. 
575.  Only  the  client  can  waive: 
Bingham  v.  Walk,  128  Ind.  164,  27 
N.  E.  483. 

64  See  §  752,  ante,  and  cases  cited. 

65  Whiting  V.  Barney,  38  Barb. 
(X.  Y.)  393;  Boot  v.  Wright,  84'  N. 
Y.  72,  38  Am.  Rep.  495;  Chahoon  v. 
Commonwealth,  21  Gratt.  (Va.)  822; 
Eobson  V.  Kemp,  4  Ksp.  235,  5  Esp. 
52;  Doe  v.  Seaton,  2  Ad.  &  B.  171,  111 

■  Eng.  Reprint,  66 ;  McLellan  v.  Long- 
fellow, 32  Me.  494,  54  Am.  Dec.  599; 
Bank  of  XTtica  v.  Mersereau,  3  Barb. 
Ch.  (N.  Y.)  528,  49  Am.  Dec.  189. 
See  note  on  "Privileged  Character  of 
Communication  to  Attorney  Acting 
for  Several  Clients  Jointly"  to  Kirch- 
ner  v.  Smith,  11  Ann.  Cas.  877. 

60  Parish  v.  Gates,  29  Ala.  254; 
Harris  v.  Harris,  136  Cal.  379,  69  Pac. 
23 ;  Tyler  v.  Tyler,  126  HI.  525,  9  Am. 
St.  Rep.  642,  21  N.  E.  616;  Colt  v. 


MeOonnell,  116  Ind.  249,  19  N.  B. 
106;  Sniick  v.  Beswick,  113  Ky.  439, 
68  S.  W.  439;  Thompson  v.  Cashman, 
181  Mass.  36,  62  N.  E.  976;  Cady  v. 
Walker,  62  Mich.  157,  4  Am.  St.  Rep. 
834,  28  N.  W.  805;  Shove  v,  Martine, 
85  Minn.  29,  88  N.  W.  254,  412 ;  Liv- 
ingston V.  Wagner,  23  Nev.  53,  42 
Pac.  290;  Gulick  v.  Gulick,  39  N.  J. 
Eq.  516;  Sherman  v.  Scott,  27  Hun 
(N.  Y.),  331;  Carey  v.  Carey,  108 
N.  C.  267,  12  S.  E.  1038;  Minard  v. 
Stillman,  31  Or.  164,  65  Am.  St.  Rep. 
815,  49  Pac.  976;  Mitchell  v.  Mitchell, 
212  Pa.  62,  61  Atl.  570;  Wilson  v. 
Gordon,  73  S.  C.  155,  53  S.  E.  79; 
Ross  v.  Gibbs,  L.  R.  8  Eq.  522,  39 
L.  J.  Ch.  61.  See,  also.  Hunter  v. 
Van  Bomhorst,  1  Md.  504;  Hull  v. 
Lyon,  27  Mo.  570;  Nelson  v.  Becker, 
32  Neb.  99,  48  N.  W.  962. 

67  De  Wolf  V.  Strader,  26  111.  225, 
79  Am.  Dec.  371;  Scranton  v.  Stewart, 
52  Ind.  68;  Harkin's  Succession,  2  La. 
Ann.  923;  National  Bank  of  Repub- 
lic V.  Delano,  177  Mass.  362,  83  Am. 
St.  Rep.  281,  58  N.  E.  1079;  Gray 
V.  Fox,  43  Mo.  570,  97  Am.  Dec.  416; 
Jahnke  v.  State,  68  Neb.  154,  94  N. 
W.  158,  104  N.  W.  154;  Gruber  v. 
Baker,  20  Nev.  453,  9  L.  R.  A.  302, 
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be  recalled.  The  evidence  is  made  incompetent  at  the  op- 
tion of  the  client  only,  and  if  he  elects  at  any  time  to  re- 
move the  seal  from  the  lips  of  the  witness,  the  evidence 
may  be  received.  The  ban  of  secrecy  having  been  removed 
by  the  client,  and  the  information  having  lawfully  been 
made  public,  the  rig-ht  to  object  further  thereto  is  gone. 
The  client  cannot  use  the  privilege  both  as  a  sword  and  a 
shield,  to  waive  when  it  iniires  to  his  advantage  and  to 
wield  when  it  does  not.  After  its  piiblication  no  further 
injury  can  be  inflicted  upon  the  rights  and  interests,  which 
the  law  was  intended  to  protect,  and  there  is  no  further 
reason  for  its  enforcement.  The  nature  of  the  informa- 
tion is  of  such  a  character  that  when  it  is  once  divulged 
in  legal  proceedings  it  cannot  be  again  hidden  or  con- 
cealed. It  is  then  open  to  the  consideration  of  the  entire 
public,  and  the  privilege  of  forbidding  its  repetition  is  not 
conferred  by  law.  The  consent,  having  been  once  given 
and  acted  upon,  cannot  be  recalled,  and  the  client  can  never 
be  restored  to  the  condition  which  the  law,  from  motives 
of  public  policy,  has  sought  to  protect.  "There  is  no  prin- 
ciple or  authority  for  holding,  after  a  consent  to  publish 
such  information  has  been  properly  given,  and  the  evil, 
if  any,  consummated  that  the  privileged  person  can  again 
raise  the  objection.  The  object  having  been  voluntarily 
defeated  by  the  party  for  whose  benefit  it  was  enacted, 
there  can  be  no  reason  for  its  continued  enforcement  in 
such  case.  The  maxim  of  'Cessante  ratione  legis  cessat 
ipsa  lex'  is  of  frequent  application,  and  is  a  sound  rule  of 
interpretation."*  It  seems  toi  us  that  this  rule  may  prop- 
erly be  applied  in  determining  the  meaning  of  the  word 
'waived'  as  used  in  the  statute,  and  as  supporting  the  con- 

23  Pac.  858;  Root  V.  Wright,  84  N.  Y.  Wis.   382,   91  Am.   St.   Rep.   922,   90 

72,    38    Am.   Rep.   495,   reversing   21  N.    W.    460.     See,    also.    Sparks     y. 

Hun  (N.  Y.),344;  Seip's  Estate,  163  Sparks,   51   Kan.   195,   32   Pac.   892; 

Pa.  423,  43  Am.  St.  Rep.  803,  30  Atl.  House  v.  House,  61  Mich.  69,  1  Am. 

226;  Harris  v.  Daugherty,  74  Tex.  1,  St.  Rep.  570,  27  N.  W.  858;  Allen  V. 

15  Am.  St.  Rep.  812,,  11  S,  W.  921;  Harrison,  30  Vt.  219,  73  Am.  Dec.  302. 

Hartness  v.  Brown,  21  Wash.  655,  59  68  Whart.  Max.  17,  p.  49. 
Pac.  491;  Herman  v.  Schlesinger,  114 
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elusion  that  when  once  waived,  and  made  effectual  by  pub 
li cation,  it  is  waived  for  all  time."®'  Waiver  in  one  trial 
is  a  waiver  in  subsequent  ones.  Holmes,  C.  J.,  has  said 
that  where  the  privacy,  for  the  sake  of  which  the  privilege 
was  created,  was  gone  by  the  client's  own  consent,  the  priv- 
ilege does  not  remain  for  the  mere  sake  of  giving  the  client 
an  additional  weapon  to  use  or  not  at  his  choice.'^"  "When 
statements  are  made  to  his  attorney  by  one  who  has  ad- 
mitted his  connection  with  a  crime  and  testified  against 
another  as  an  accomplice,  the  privilege  is  waived ;  and  such 
statements  may  be  received,  like  other  statements  made 
out  of  coiirt  to  impeach  the  witness.''^  Such  privilege  is 
waived,  if  the  client  himself  call  the  attorney  as  a  witness 
in  respect  to  such  communications. '^^  The  privilege  is 
waived,  also,  if  the  client  requests  the  attorney  to  be  a  sub- 
scribing witness  to  a  will,  as  this  leaves  the  witness  free 
to  perform  the  duties  of  the  position,  and  to  testify  to  any 
matters  in  relation  to  the  will  and  its  execution  of  which 
he  acquired  knowledge,  including  the  mental  condition  of 
the  testator.'^^  As  Mr.  Justice  Swayne  clearly  expresses 
it :  "  The  client  may  waive  the  protection  of  the  rule.     The 

69  McKinney  v.  Grand  Street  etc.  449;  Alexander  v.  Harrison,  38  Mo. 
E.  Co.,  104  N.  T.  352,  10  N.  E.  544.  258,  90  Am.  Dec.  431;  Alberti  v.  New 
This  was  a  ease  of  patient  and  physi-  York,  L.  E.  &  W.  Ry.  Co.,  118  N.  Y. 
cian,  and  other  eases  of  like  nature  77,  6  L.  E.  A.  765,  23  N.  E.  35 ;  Mon- 
will  be  found  in  §  761,  post.  aghan  Bay  Co.  v.  Dickson,  39  S.  C 

70  Green  y.  Crapo,  181  Mass.  55,  62  1*^,  39  Am.  St.  Eep.  704,  17  S.  E. 
N.  E.  956.  See  as  to  the  rule  in  ^96;  Eiddles  v.  Aikin,  29  Mo.  453; 
criminal  eases,  Georgia  E.  &  B.  Co.  ^^"^'^  -  ^rown,  77  Neb.  125,  108  N. 
V.  Lybrend,  99  Ga.  421,  27  S.  E.  794.  W.  180;   Jones  v.  Nantahala  Marble 

etc.  Co.,  137  N.  C.  237,  49  S.  E.  94. 

71  People  V.  Gallagher,  75  Mich.  73  McMaster  v.  Bcrivfen,  85  Wis. 
512,  42  N.  W.  1063;  Jones  v.  State,  i62,  39  Am.  St.  Eep.  828,  55  N  W. 
60  Miss.  179,  3  South.  379.  See,  also,  149.  i„  ^e  WiU  of  Coleman,  111  N. 
Sutton  V.  State,  16  Tex.  App.  490.  y.  220,  19  N.  E.  71;  Daniel  v.  Daniel, 

72  Eowland  v.  Plummer,  50  Ala.  39  Pa.  191;  Denning  v.  Butcher,  91 
182;  Wood  v.  Etiwanda  Water  Co.,  Iowa,  425,  59  N.  W.  69;  Mullin's  Es- 
147  Cal.  228,  81  Pac.  512;  Possler  v.  tate,  110  Cal.  252,  42  Pac.  645;  Kern 
Shriber,  38  111.  172;  Takamori  v.  v.  Kern,  154  Ind.  29,  55  N.  E.  1004; 
Kanai,  11  Hawaii,  1;  Brooks  t.  Ooiates  v.  Semper,  82  Minn.  460,  85 
Holden,  175  Mass.  137,  55  N.  E.  802;  N.  W.  217;  Brown  r.  Brown,  77  Neb. 
State  V.  Tall,  43  Minn.  273,  45  N.  W.  125,  108  N.  W.  180. 
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waiver  may  be  express  or  implied.  We  think  it  as  effectual 
here  by  implication  as  the  most  explicit  language  could 
have  made  it.  It  could  have  been  no  clearer  if  the  client 
had  expressly  enjoined  it  upon  the  attorney  to  give  this 
testimony  whenever  the  truth  of  his  testamentary  declara- 
tion should  be  challenged  by  any  of  those  to  whom  it  re- 
lated. -A  different  result  would  involve  a  perversion  of  the 
rule,  inconsistent  with  its  object,  and  in  direct  conflict  with 
the  reasons  upon  which  it  is  founded."^*  The  rule  is  the 
same  if  the  privileged  communication  is  received  in  evi- 
dence without  objection.''^  It  has  even  been  held  that  the 
client  waives  the  privilege  by  merely  becoming  a  witness  in 
his  own  behalf  in  respect  to  the  other  matters;  that  the 
cross-examination  may  then  extend  to  conversations  with 
his  counsel  which  would  otherwise  be  privileged.'^*  But  the 
weight  of  authority  and  the  better  reasoning  sustain  the 
contrary  view.'^'^  A  client,  however,  who  goes  upon  the 
stand  in  an  attempt  to  secure  some  advantage  by  reason 
of  transactions  between  himself  and  his  counsel  waives  his 
right  to  object  to  the  attorney's  being  called  by  the  other 
side  to  give  his  account  of  the  matter.  Any  other  rule 
would  subject  the  lawyer  to  any  kind  of  scurrilous  and  un- 
just attack,  and  convert  the  statute  from  being  a  mere 
shield  into  a  weapon  of  offense.'^    And  if  the  commimica- 

li  Blackburn  v.  Crawford,  3  Wall.  Vt.  701 ;  Bobo  v.  Bryaon,  21  Ark.  387, 

(U.  S.)  175,  18  L.  Ed.  186.  76  Am.  Dec.  406;  State  v.  White,  19 

T5  Hoyt  V.   Hoyt,   112   N.  Y.  513,  Kan.  445,  27  Am.  Eep:  137,  and  note. 

20  N.  E.  402.     See  the  late  case  of  78  Kelly    v.    Cummens,    143    Iowa, 

Delger  t.  Jacobs,  19  Gal.  App.  197,  148,  121  N.  W.  540,  20  Ann.  Gas.  1283, 

125  Paci.  258.  and  useful  note  appended.     See,  also, 

T«  Inhabitants  of  Woburn   f.  Hen-  Eldridge    v.    State,    126    Ala;    63,    28 

shaw,  101  Mass.  193,  3  Am.  Rep.  333.  South.  580;  Pearnley  v.  Fearnley,  44 

In  State  v.  Tall,  43  Minn.  273,  45  N.  Colo.    417,    98    Pac.    819 ;    Becker    v. 

W.  449,  it  was  held  that  a  witness,  not  Shaw,   120   Ga.   1003,   48   S.  E.  408 ; 

a  party,  might  be  asked  if  he  had  com-  Knight  v.  People,  192  III.  170,  61  N. 

munieated  to  Ms  attorney  a  fact  as  to  B.  371 ;  Oliver  v.  Pate,  43  Ind.  132 ; 

which  he  had  testified.  Wilkins  v.  Moore,  20  Kan.  538 ;  State 

11  Duttenhofer  v.  State,  34  Ohio  St.  v.  White,  19  Kan.  445,  27  Am.  Rep. 

91,  32  Am.  Rep.  362;  Bigler  v.  Rey-  137;  Woburn  v.  Henshaw,  101  Mass. 

her,  43  Ind.  112;  Barker  v.  Kuhn,  38  193,   3    Am.   Rep.   333;    Passmore    y. 

Iowa,  395;   Hemenway  v.  Smith,   28  Passmore's  Estate,  50  Mich.  626,  45 
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tion  is  between  the  attorney  and.  the  agent  of  the  client, 
and  such  agent  testifies  to  the  communication,  the  privilege 
is  gone.''®  If  a  party  testifies  as  to  confidential  matters, 
such  as  letters  from  his  attorney  about  the  matters  in  issue, 
the  attorney  may  testify.^"  If  a  privileged  communication 
is  waived  by  a  client,  it  does  not  render  the  attorney  an 
incompetent  witness;^*  on  the  contrary,  the  attorney  may 
be  compelled  to  testify. ^^  But,  as  we  have  before  stated, 
a  client  does  not  waive  or  lose  his  privilege  by  becoming 
a  witness  and  testifying  in  his  own  behalf.  And,  if  he 
gives  evidence  in  his  own  behalf,  he  cannot,  on  cross-ex- 
amination, be  compelled  to  divulge  statements  made  by 
him  during  a  confidential  consultation  between  himself  and 
his  attorney,  and  as  to  which  he  did  not  testify  on  his  di- 
rect examination.^^  The  client  may  testify  to  confidential 
communications  divulged  by  his  attorney,  for  there  is  no 
rule  of  law  to  prohibit  it;^*  but  the  death  of  the  client  does 
not  render  such  testimony  competent  on  the  part  of  the  at- 


Am.  Eep.  62,  16  N.  W.  170;  Hartford 
F.  Ins.  Co.  V.  Reynolds,  36  Mieh.  502; 
Pinson  v.  Campbell,  124  Mo.  App.  260, 
101  S.  W.  621;  Cerny  v.  Paxton  etc. 
Co.,  83  Neb.  88,  119  N.  W.  14;  King 
V.  Barrett,  11  Ohio  St.  261;  Shelton 
V.  North  Texas  Traction  Co.,  32  Tex. 
Civ.  App.  507,  75  S.  W.  338 ;  Yardley 
V.  State,  50  Tex.  Cr.  644,  123  Am.  St. 
Rep.  869,  100  S.  W.  399;  State  v. 
Hoben,  36  Utah,  186,  102  Pac.  1000; 
Sanpere  v.  Sanpair,  57  Wash^  524,  107 
Pae.  369;  Hunt  v.  Blackburn,  128  XJ. 
S.  464,  32  L.  Ed.  488,  9  Sup.  Ct.  Kep. 
125.  Where,  however,  the  client  does 
not,  upon  his  examination  in  chief, 
make  any  disclosure  or  statement  with 
regard  to  any  transaction  between 
himself  and  his  attorney,  but  testi- 
mony concerning  the  transaction  is 
brought  out  against  his  will,  on  his 
cross-examination  by  the  adverse  coun- 
sel, there  is  no  waiver  of  the  privi- 
leged transaction  so  as  to  authorize 
the  adverse   counsel  to   call  the   wit- 


ness' attorney  to  contradict  him  re- 
specting the  transaction  testified  to: 
Tate  v.  Tate,  75  Va.  522.  See  the 
late  ease  of  Brown  v.  State  (Okl.  Cr.), 
132  Pae.  359. 

79  Louisville  etc.  E.  Co.  v.  Hill,  115 
Ala.  334,  22  South.  163. 

80  White  V.  Thacker,  78  Fed.  862, 
24  C.  C.  A.  374.  See,  also.  Western 
Union  Tel.  Co.  v.  Baltimore  etc.  Tel. 
Co.,  26  Fed.  55,  23  Blatchf.  419. 

81  Chase's  Case,  1  Bland  Ch.  (Md.) 
206,  17  Am.  Dec.  277;  Benjamin  v. 
Coventry,  19  Wend.  (N.  Y.)  353. 

82  Benjamin  v.  Coventry,  supra; 
Hamilton  v.  People,  29  Mich.  173. 

83  Hemenway  v.  Smith,  28  Vt.  701 ; 
Bobo  v.  Bryson,  21  Ark.  387,  76  Am, 
Dee.  406;  Duttenhofer  v.  State,  34 
Ohio  St.  91,  32  Am.  Eep.  362 ;  Barker 
V.  Kuhn,  38  Iowa,  392 ;  State  v.  White, 
19  Kan.  445,  27  Am.  Rep.  137,  and 
extended  note;  Bigler  v.  Eeyher,  43 
Ind.  112;  Oliver  v.  Pate,  43  Ind.  132. 

84  Scott  V.  Harris,  113  111.  447. 
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tomey.**  After  the  decease  of  the  client,  the  privilege  may 
be  waived  by  his 'representatives.  The  privilege  is  pri- 
marily for  the  benefit  of  the  client,  the  public  being  inter- 
ested in  it  only  to  the  extent  that  it  is  for  the  general 
welfare  that  men  shall  be  free  to  consult  those  learned  in 
the  law  without  fear  of  injury  by  any  disclosure  adverse 
to  their  own  interests.  To  allow  the  executor  or  admin- 
istrator of  the  deceased  client  to  waive  the  privilege  and  to 
call  the  attorney  to  testify  as  to  a  privileged  communica- 
tion in  a  suit  involving  the  client's  estate,  no  more  militates 
against  the  principle  of  public  policy  involved  than  to  allow 
the  client  himself  to  waive  the  privilege.  Nor  does  it  tend 
to  weaken  the  protection  which  the  rule  gives  for  the  bene- 
fit of  the  client  as  an  individual.  The  executor  or  admin- 
istrator acts  with  reference  to  the  question  of  waiver  as 
the  personal  representative  of  the  deceased  client,  and 
solely  in  the  interest  of  his  estate.  "While  it  has  been  said 
that  on  such  facts  the  mouth  of  the  attorney  shall  be  for- 
ever sealed,  and  that  the  seal  of  the  law  once  fixed  upon 
such  communications  remains  forever,  unless  removed  by 
the  party  himself,  in  whose  favor  it  was  there  placed,  we 
know  of  no  decided  case  in  which  it  has  been  held  that 
upon  the  death  of  the  client  his'  personal  representative 
cannot  waive  the  privilege  and  call  upon  the  attorney  to 
testify  in  behalf  of  the  client's  estate.  In  our  opinion  an 
executor  or  administrator  of  a  deceased  client  may  exercise 
in  favor  of  the  client's  estate  the  right  to  waive  the  priv- 
ilege, and  may  call  upon  the  attorney  to  disclose  as  a  wit- 
ness communications  made  to  him  by  the  client."*^     It  is 

85  Carter  v.  West,  93  Ky.  211,  19  91  Iowa,  425,  59  N.  W.  69,  the  court 
S.  W.  592 ;  Vought  v.  Vought,  50  N.  said :  "The  statute  protecting  one  dur- 
J.  Eq.  177,  27  Atl.  489;  Dowie's  Es-  ing  his  lifetime  from  the  disclosure  of 
tate,  135  Pa.  210,  19  Atl.  936;  unless  confidential  communications  hardly  re- 
the  communications  were  made  in  quires  that  construction,  in  case  of  his 
some  irregular  way  that  would  admit  death,  which  will  prevent  the  accom- 
them,  as  in  the  presence  of  both  par-  plishment  of  the  policy  of  the  law  in 
ties  to  the  transaction:  Hummel  v.  upholding  his  testamentary  disposi- 
Kistner,  182  Pa.  216,  37  Atl.  815.    .  tion  of  his  property,  and  deprive  the 

86  Brooks  V.  Holden,  175  Mass.  137,  court  and  parties  interested  in  main- 
55  N.  E.  802.     In  Denning  v.  Butcher,  taining    the    will    of    evidence    which 
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competent  for  an  heir  to  call  upon  an  attorney  to  testify 
in  regard  to  facts  touching  his  interest,  of  which  the  at- 
torney acquired  knowledge,  alone,  from  a  professional  con- 
sultation with  the  client.^'^  In  a  recent  Maine  case,'*  it 
was  laid  down  as  a  universal  rule  that  the  question  of 
privilege,  with  respect  to  communications  offered  in  evi- 
dence, can  be  invoked  only  by  the  author  of  the  communica- 
tion. But  in  the  case  of  persons  deceased  the  general  rule 
is  that  the  right  of  waiver,  when  the  character  and  reputa- 
tion of  the  deceased  is  not  involved,  is  lodged  in  the  per- 
sonal representative,  that  is,  the  executor  or  administrator 
or  the  heirs  of  the  deceased.  In  the  case,  then,  before  the 
court  testimony,  material  to  the  issue,  with  reference  to  a 
certain  interview  which  the  deceased  had  with  an  attorney 
at  law  and  which  did  not  involve  the  character  and  reputa- 
tion of  the  deceased,  was  offered  in  evidence  by  the  de- 
fendant, an  heir  at  law.  The  plaintiff,  beneficiary  under 
the  alleged  will  of  the  deceased,  objected  to  this  testimony 
on  the  ground  that  the  interview  was  in  the  nature  of  a 
privileged  communication  of  the  deceased  to  the  attorney, 
and  the  testimony  was  excluded,  It  was  held  that,  assum- 
ing that  the  interview  between  the  deceased  and  the  at- 
torney, were  the  deceased  living,  fell  within  the  rule  of 
privileged  communications,  yet  the  defendant,  as  heir  at 
law,  had  a  right  to  waive  the  question  of  privilege  and  did 

must  often  be  of  the  most  satisfactory  client,  and  those  claiming  under  him, 

character.     We  discover  no  good  rea-  and   third  persons,   come  in  conflict, 

son  why  the  privileges  of  the  statute  the  privilege  of  communications  to  his 

may  not  be  thus  waived  by  those  whose  attorney  is  not  removed  by  the  client's 

interest  it  is  to  maintain  the  integ-  death,   though   the   rule   seems   to   be 

rity  of  the  will,  thus  effectuating  the  otherwise  in  cases  of  testamentary  dis- 

wishes  of  its  maker."     See,  also,  Gur-  positions:.    Scott   v.   Harris,    113    111. 

ley  V.  Park,  1S5  Ind.  440,  35  N.  K.  447. 

279;  Ex  parte  Gfeller,  178  Mo.  248,  88  Le  Prohon,  Appellant,  102  Me. 

77  8.  W.  552;   Doe  v.  Hertford,   13  455,  10  Ann.  Gas.  1115,  67  Atl.  317. 

Jur.  632,  19  L.  J.  Q.  B.  526;  Stevrart  See  note  thereto  (10  Ann.  Gas.  1118) 

V.  Walker,  6  Ont.  L.  Bep.  495.     See  on   "Waiver  by  the   Personal   Eepre- 

the  late  case  of  Wallace  v.  Wallace,  sentative  and  by  the  Heir,"  together 

137  N,  Y.  Supp.  43.  with  a  useful  reference  to  the  New 

87  Fossler  v.  Schriber,  38  III.  172.  fork  rule. 
If   the   rights    and    interests    of    the 
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waive  the  same,  and  that  the  testimony  should  have  been 
admitted. 

§  757  (775).  Statutes  on  the  subject. — As  has  appeared 
from  many  of  the  cases  cited,  statutes  have  been  enacted 
in  most  of  the  states  relating  to  this  subject.  Such  stat- 
utes, however,  are  generally  declaratory  of  the  common- 
law  rule,  and  show  no  dist)osition  to  trench  upon  the  ancient 
rule  excluding  communications  made  in  the  relation  of  at- 
torney and  client.  Most  of  these  statutes  provide  in  sub- 
stance that  attorneys  shall  not  he  alloived  to  disclose 
communications  made  to  them  by  their  clients,  or  advice 
given  thereon  in  the  course  of  professional  employment, 
without  the  consent  of  their  clients.  In  several  states  the 
statutes  expressly  prohibit  confidential  clerks  and  sten- 
ographers from  disclosing  confidential  communications 
properly  intrusted  to  them  in  a  professional  capacity.  The 
detailed  provisions  of  these  statuteis  must,  in  each  case,  be 
sought  in  the  statutes  of  the  jurisdiction.*^  In  the  federal 
courts,  it  is  provided  that  the  laws  of  the  state  in  which 
the  court  is  held  shall  be  the  rule  of  decision  as  to  the  com- 
petency of  witnesses  in  the  courts  of  the  United  States  in 
trials  at  common  law,  and  in  equity  and  admiralty." 

80  The  following  are  given  as  typi-  to  disclose  a  communication,  made  by 
cal  sectionts.  It  will  be  noticed  that  his  client  to  him,  or  his  advice  given 
the  New  York  provision  prohibits  the  thereon,  in  the  course  of  his  profes- 
disclosure  without  reference  to  the  sional  employment,  nor  shall  any 
coiisent  of  the  client.  Cal.  Code  Civ.  clerk,  stenographer,  or  other  person 
Proc,  §  1881,  par.  2:  An  attorney  can-  employed  by  such  attorney  or  eoun- 
not  without  the  consent  of  his  client,  selor  be  allowed  to  disclose  any  such 
be  examined  as  to  any  communica-  communication  or  advice  given  thereon, 
tion  made  by  the  client  to  him,  or  his  90  U.  S.  Rev.  Stats.,  §  858  (Comp. 
advice  given  thereon  in  the  course  of  Stats.  1901,  p.  659;  7  Fed.  Stats.  Ann. 
professional  employment;  nor  can  an  1116).  The  section  has  been  con- 
attorney's  secretary,  stenographer,  or  strued  with  reference  to  the  New  York 
clerk  be  examined,  without  the  con-  code  in  Connecticut  Mut.  Life  Ins. 
sent  of  his  employer,  concerning  any  Co.  v.  Union  Trust  Co.,  112  U.  S.  250, 
fact  the  knowledge  of  which  has  been  28  L.  Ed.  708,  5  Sup.  Ct.  Eep.  119. 
acquired  in  such  capacity.  New  York  See,  also.  Potter  v.  National  Bank, 
Code  Civ.  Proc,  §  835 :  An  attorney  01  102  U.  S.  163,  26  L.  Ed.  111.  It  has 
counselor  at  law  shall  not  be  allowed  also  been  construed  with  reference  to 
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§  758  (776).  Communications  to  clergymen. — ^Althoitgli 
the  civil  law  did  not  compel  the  clergy  to  disclose  secrets 
revealed  to  them  at  the  confessional,  and  although  this 
policy  was  often  urged  upon  the  English  judges,  yet  the 
common  law  recognized  no  privilege  in  the  case  of  con- 
fidential communications  or  confessions  made  to  clergymen 
or  other  spiritual  advisers.^^  Thus  we  find  Sir  George 
Jessel,  M.  E.,  said:  "The  principle  protecting  confidential 
communications  is  of  a  very  limited  character.  It  does  not 
protect  all  confidential  communications  which  a  man  must 
necessarily  make  in  order  to  obtain  advice,  even  when 
needed  for  the  protection  of  his  life,  or  of  his  honor,  or  of 
his  fortune.  There  are  many  communications  which, 
though  absolutely  necessary  because  without  them  the  ordi- 
nary business  of  life  cannot  be  carried  on,  still  are  not  privi- 
leged. The  communications  made  to  a  medical  man  whose 
advice  is  sought  by  a  patient  with  respect  to  the  probable 
origin  of  the  disease  as  to  which  he  is  consulted,  and  which 
must  necessarily  be  made  in  order  to  enable  the  medical 
man  to  advise  or  to  prescribe  for  the  patient,  are  not  pro- 
tected. Communications  made  to  a  priest  in  the  confes- 
sional on  matters  perhaps  considered  by  the  penitent  to  be 
more  important  even  than  his  life  or  his  fortune,  are  not 
protected.  Communications  made  to  a  friend  with  respect 
to  matters  of  the  most  delicate  nature,  on  which  advice  is 
sought  with  respect  to  a  man's  honour  or  reputation,  are 
not  protected.  Therefore,  it  must  not  be  supposed  that 
there  is  any  principle  which  says  that  every  confidential 
communication  which  it  is  necessary  to  make  in  order  to 
carry  on  the  ordinary  business  of  life  is  protected.  "^^     In 

the  Iowa  code  in  Mutual  Ben.  Life  then,  to  that  extent,  it  must  bq  re- 
Ins.  Co.  V.  Bobison,  58  Fed.  723,  22  L.  garded  as  having  been  overruled. 
E.  A.  325,  7  C.  C.  A.  444,  in  which  last-  91  For  a  statement  of  the  argu- 
named  case  the  court  referred  to  Conn.  ments  for  and  against  the  common-law 
Mut.  Life  Ins.  Co.  v.  Schaeffor,  94  rule,  see  Whart.  Ev.,  3d  ed.,  §596; 
U.  S.  457,  24  L.  Ed.  251,  and  said  Greenl.  Ev.,  §  247. 
that  if  it  conflicts  with  the  later  cases  92  Wheeler  v.  Le  Marchant,  L.  R. 
in  the  United  States  supreme  court,  17   Ch.  Div.   675.    See,   also,  Eex  t. 
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many  states,  however,  statutes  have  extended  the  privilege 
to  confessions  made  to  a  clergyman  or  priest  in  his  pro- 
fessional character.  Although  these  statutes  differ  some- 
what, that  of  New  York  may  be  quoted  to  show  their  usual 
scope.  It  provides  that:  "A  clergyman  or  other  minister 
of  any  religion  shall  not  be  allowed  to  disclose  a  confes- 
sion made  to  him  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  rules  or  practice  of  the 
religious  body  to  which  he  belongs."^*  In  some  of  the 
statutes  it  is  expressly  provided  that  the  disclosure  shall 
not  be  made  without  the  consent  of  the  person  making  the 
confession.  These  statutes  have  seldom  been  construed  in 
the  courts,  but  it  is  evident  that  they  are  governed  by  the 
same  general  principles  ,as  in  the  case  of  privileged  com- 
munications to  attorneys  and  physicians."*  To  render  a 
communication  to  a  minister  of  the  gospel  or  priest  privi- 
leged, it  must  have  been  received  in  confidence.  This  does 
not  mean  that  it  must  be  made  under  the  express  promise 
of  secrecy,  but  rather  that  the  communication  was  in  con- 
fidence, and  with  the  understanding,  express  or  implied, 
that  it  should  not  be  revealed  to  anyone.  The  mere  fact 
that  a  communication  is  made  to  a  person  who  is  a  lawyer, 
a  doctor,  or  a  priest  does  not  of  itself  make  such  com- 

Gilham,   I  Moody,   186,  1  Car.  C.  L.  Y.  56,  52  Am.  Rep.  1,  1  N.  E.  104; 

51;   Normanshaw  v.  Normanshaw,  69  People  v.   Gates,   13   Wend.    (N.  Y.) 

L.  T.,  N.  S.,  468.     The  reception  of  311;  Mutual  Ben.  L.  Ins.  Co.  v.  Eobi- 

sueh  evidence  has,  however,  been  chal-  son,  19  XT.  S.  App.  266,  58  Fed.  723, 

lenged  in  England:  See  Broad  v.  Pitt,  22  L.  R.-A.  325,  7  C.  C.  A.  444.     See', 

3   Oar.  &  P.  518;   Reg.  v.   Griffin,  6  also,  Martin  v.  Bowdern,  158  Mo.  379, 

Cox  C.  C.  219.  59    S.    W.    227.     A  .statute    making 

93  N.  Y.  Rev.  Stats.,  §  883.     See  the  privileged   the    communications   made 
Btitutes  of  the  jurisdiction.  to  a  minister  of  the  gospel  also'  ex- 

94  Toome's  Estate,  54  Cal.  509,  35  eludes  the  replies  of  the  clergyman: 
Am.  Rep.  83;  Gillooley  v.  State,  SS  Gill  v.  Bouchard,  5  Quebec  Q.  B.  138. 
Ind.  182;  Knight  v.  Lee,  80  Ind.  201;  Many  of  the  cases  bearing  upon  this 
Dehler  v.  State,  22  Ind.  App.  S83,  53  subject  will  be  found  collected  in. 
N.  E.  850';  Raymond  v.  Burlington  Hageman,  Priv.  Com.,  -c.  15.  The  ^ew 
etc.  R.  Co.,  65  Iowa,  152,  21  N.  W.  eases  that  have  been  decided  are  col- 
495;  State  v.  firown,  95  Iowa,  381,  lected  in  useful  notes  to  State  v.  Mor- 
64  N.  W.  277;  Hills  v.  State, '61  ISTeb.  gan,  7  Ann.  Gas.  109,  and  Milburn  v.. 
."189,  57  L.  R.  A.  155,  85  N.  W.  836;  HawortM,  l6  A'mi.  Cas.  644. 
Westover  v.  Aetna  L.  Ins.  Co.,  99  N. 
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munication  privileged.  To  have  that  effect,  it  must  have 
been  made  in  confidence  of  the  relation,  and  under  such 
circumstances  as  to  imply  that  it  should  forever  remain  a 
secret  in  the  breast  of  the  confidential  adviser.®^  As  in  the 
case  of  attorneys  and  physicians,  there  is  no  protection, 
unless  the  confession  is  made  to  one  who  is  actually  a 
clergyman  or  minister,  and  made  to  him  in  his  professional 
character.^^  The  confessions,  concerning  which  clergymen 
are  incompetent  to  testify,  are,  such  as  are  penitential  in 
their  character,  or  as  are  made  to  clergymen  in  obedience 
to  some  supposed  religious  duty  or  obligation,  and  do  not 
embrace  communications  to  clergymen,  however  confiden- 
tial, when  not  made  in  connection  with  or  in  discharge  of 
some  such  supposed  religious  duty  or  obligation;  or  when 
made  to  them  while  in  the  discharge  of  duties  other  than 
those  which  pertain  to  the  office  of  a  clergyman.®^  In  an 
action  to  cancel  an  assignment  of  certain  shares  on  the 
ground  of  fraud,  it  appeared  that  the  defendant  had  made 
statements  at  a  meeting  of  four  members  of  his  church, 
including  the  minister,  and  he  sought  to  have  the  testimony 
of  the  minister  excluded.  In  admitting  the  evidence  the 
court  said:  "The  statements  made  by  the  defendant  to  his 
fellow  churchmen,  including  the  minister,  were  not  made 
to  the  minister  in  his  professional  character  in  the  course 
of  discipline  enjoined  by  the  particular  church.  It  does 
not  appear  that  the  proceeding  was  at  all  connected  with 
the  discipline  of  the  church.  On  the  contrary,  it  appears 
that  the  gathering  was  of  defendant's  own  invention.  The 
statements  were  made  in  the  same  manner  that  they  wouk"^ 
have  been  made  to  any  other  four  gentlemen  whom  the  de- 

95  Hills  V.  state,  61  Neb.  589,  57  Mo.  177,  7  Ann.  Gas.  107,  95  S.  W. 
L.  R.  A.  155,  85  N.  W.  836.  402.     See  the  l*te  case  of  Gankyo  Mit- 

96  People  V.  Gates,   13  Wend.    (N.  sunaga   v.    People    (Colo.),    129    Pae. 
Y.)    311;    State   v.   Brown,   95   Iowa,  241. 

381,  64  N.  W.  277;  Hills  v.  State,  61  97  Knight  v.  Lee,  supra.     See,  also, 

N«b.  589,  57  L.  B.  A.  155,  85  jST.  W.  State   v.   Brown,   supra;   Gillooley   v. 

836;  Colbert  v.  State,  125  Wis.  423,  State,  supra;  People  v.  Gates,  supra. 
104  N.  W.  61;  State  v.  Morgan,  196 
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fendant  might  call  together.  "^^  If  the  communications 
are  made  to  one  who  happens  to  be  a  clergyman,  but  who 
does  not  sustain  to  the  communicant  that  professional 
character  or  relation,  then  they  are  not  privileged.  Before 
the  statements  or  confessions  made  to  a  minister  of  the 
gospel  or  priest  of  any  denomination  can  be  held  to  be 
inadmissible,  it  must  appear  from  the  evidence  that  th6y 
were  made  to  such  minister  or  priest  in  his  professional 
character,  and  because  enjoined  by  the  rules  of  discipline 
or  practice  of  such  religious  denomination.  Thus,  where 
a  will  was  contested  for  undue  influence  exercised  by  the 
testator's  housekeeper,  a  minister  of  the  gospel  of  the 
Methodist  Church  was  permitted  to  testify  of  conversa- 
tions with  the  testator  in  which  he  spoke  of  his  past  life  and 
of  his  adulterous  relations  with  the  housekeeper  and  of 
her  great  influence  over  him.  He  also  testified  that  the 
testator  was  not  a  member  of  his  or  any  church,  though 
the  testator  spoke  penitently  of  his  conduct  and  desired 
to  join  the  witness'  church,  and  that  he  told  the  testator 
he  could  not  do  this  as  long  as  he  lived  in  wrongful  rela- 
tion with  the  woman  in  question.  These  communications 
were  made  to  the  witness  in  like  manner  as  to  any  indi- 
vidual, and  were  therefore  admissible.®^ 

§  759  (777).  Communications  between  physician  and 
patient — Statutes. — ^Although  there  was  no  very  good  rea- 
son for  the  distinction  at  common  law,  no  such  privilege 
extended  to  communications  with  physicians  as  that  which 
protected  the  confidence  of  attorney  and  client.^""    Hence, 

98  Milburn    v.    Haworth,    47   Colo.  admissible,     especially    when    it    ap- 

593,  19  Ann.  Cas.  643,  108  Pac.  155.  .peared  he  was  not  called  in  by  the 

Where  a  priest  was  also  a  notary,  he  party  for  consolation  or  even  advice 

was  permitted  to  testify  as  to  an  error  with  reference   to    spiritual   matters : 

in  a   deed   drawn  by  him,  though  it  Blossi   v.    Chicago    etc.    E.    Co.,    144 

was  sought  to  make  the  communica-  Iowa,  697,  123  N.  W.  360. 
tion    privileged:    Partridge    v.    Part-  89  Alford   y.   Johnson    (Ark.),   146 

ridge,  220  Mo.  321,  132  Am.  St.  Eep.  S.  W.  516. 

584,  119  S.  W.  415.     Where  a  minister  lOO  Mahoney   v.   National   Widows' 

was  simply  acting  as  a  friend  and  in-  Life  Assur.  Fund,  L.  B.  6  C.  P.  252 ; 

terpreter,   his   testimony   was    clearly  Bex  v.  Gibbons,  1  Car.  &  P.  97j  Bani- 
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in  the  absence  of  statutes,  physicians  are  compelled  to  dis- 
close communications,  if  relevant,  although  made  in  confi- 
dence and  in  the  course  of  professional  employment.^  The 
defect  in  the  common-law  rule  has  been  remedied  by  stat- 
utes in  many  states  of  this  country;  and  there  is  consid- 
erable similarity  in  the  statutes  of  different  states.  Most 
of  them  provide  that  physicians  and  surgeons  cannot,  with- 
out the  consent  of  the  patient,  be  examined  as  to  any 
information  acquired  in  attending  the  patient  which  was 
necessary  for  him  to  prescribe  or  act  as  a  physician  or 
surgeon*  In  some  statutes  the  rule  is  made  to  apply  to  all 
cases,  in  others  to  civil  actions,  and  in  a  few  the  privilege 
is  limited  to  facts  which  might  tend  to  blacken  the  char- 
acter of  the  patient.  In  some,  provision  is  made  for  the 
consent  of  representatives  to  the  disclosure  in  certain 
cases.  Thus  in  California  the  statute  now  is:  "A  licensed 
physician  or  surgeon  cannot,  without  the  consent  of  his 
patient,  be  examined  in  a  civil  action  as  to  any  information 
acquired  in  attending  the  patient,  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  patient;  provided, 
however,  that  after  the  death  of  the  patient,  the  executor 
of  his  will,  or  the  administrator  of  his  estate,  or  the  sur- 
viving spouse  of  the  deceased,  or,  if  there  be  no  surviving 
spouse,  the  children  of  the  deceased  personally,  or,  if  min- 
ors, by  their  guardian,  may  give  such  consent,  in  any  action 
or  proceeding  brought  to  recover  damages  on  account  of 
the  death  of  the  patient,  caused  by  the  negligent  or  wrong- 

gan  V.  Banigan,  26  R.  I.  454,  59  Atl.  obliged    to    disclose   the    information 

313.     On  this  general  subject,  see  ex-  which   they  acquire  'by   attending   in 

tended  note  to  Thompson  v.  Ish,  17  their    professional    characters."     And 

Am.  St.  Bep.  565-571.  Lord  Brougham,  in  Greenough  v.  Gas- 

'l  Tliis  condition  o't  the  law  was  de-  kell,  1  Mylne  &  K.  98,  103,  39  Eng. 

plored  by  distinguished  judges  in  Eng-  Reprint,   618,  referring  to  the  privi- 

land  a  long  tim^  ago.     In  Wilson  v.  lege  of   attorneys  in  respect   to   con- 

ilastali,   4   Term   Rep.   753,   760,   100  fidential  communications  made  to  them 

Eng.    Eeprint,    1283,    Lord    Kenyon,  by  their  clients,   said:   "Certainly,  it 

C.  J.,  said:  "There  are  cases  to  which  may  not  be' very  easy  to  discover  why 

it  is  much  to  be  lamented   that   the  a  like  privilege  has  been  refused  to 

law   of   privilege   is   not   extended, —  others,  and  especially  to  medical  ad- 

those   in   which   medical  persons   are  visers." 
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ful  act  of  anofher. "  ^  Of  course,  the  practitioner  must  con- 
sult the  statutes  of  the  jurisdiction.  The  burden  is  upon 
the  one  objecting  to  show  that  the  relation  of  physician  and 
patient  existed.^  Before  information  can  be  excluded  un- 
der the  statute,  it  must  appear  that  it  was  such  as  the 
physician  acquired  in  some  way  while  professionally  at- 
tending a  patient;  and  it  must  also  be  such  as  was  neces- 
sary to  enable  him  to  prescribe  as  a  physician,  or  to  do 
some  act  as  a  surgeon.  It  is  not  sufficient  to  authorize  the 
exclusion  that  the  physician  acquired  the  information  while 
attending  his  patient;  but  it  must  be  the  necessary  infor- 
mation mentioned.  If  the  physician  has  acquired  any 
information  which  was  not  necessary  to  enable  him  to  pre- 
scribe, or  to  act  as  a  surgeon,  such  information  he  can  be 
compelled  to  disclose,  although  he  acquired  it  while  attend- 
ing the  patient ;  and  before  the  exclusion  is  authorized,  the 
facts  must  in  some  way  appear,  upon  which  such  exclusion 
can  be  justified.*  It  is  not  incumbent  on  the  party  who 
seeks  information  from  a  physician  who  has  been  in  attend- 
ance upon  a  patient  to  show  that  the  information  was  not 
acquired  as  specified  in  the  statute;  but  the  party  object- 
ing must  in  some  way  make  it  appear,  if  it  does  not  other- 
wise appear,  that  the  information  is  within  the  statutory 
exclusion.  Before  information  sought  to  be  obtained  from 
physicians  as  witnesses  can  be  excliided,  the  Court  must 
know  somewhat  of  the  circumstances  under  which  it  was 
acquired,  and  must  be  able  to  see  that  it  is  within  both  the 
language  and  the  policy  of  the  law.'    All  the  conditions  of 

2  Cal.  Code  Civ.  Proc,  §  1881,  par.  supra.  The  otjector  assumes  the  onus 
4.  of  preying  the  facts  sufficient  to  war- 

3  People  V.  Schuyler,  106  N.  Y.  298,  rant  the  exclusion :  Henrj'  v.  New 
12  N.  B.  783;  Bowles  v.  Kansas  City,  York  etc.  E.  Co.,  57  Hun,  76,  10  N. 
51  Mo.  App.  416;  Griffiths  v.  Metro-  Y.  Supp.  508;  but  he  is  entitled  to 
politan  ^t.  Ey.  Co.,  171  N.  Y.  106,  63  call  upon  the  party  producing  the 
N.  E.  808.                       *  medical  evidence  first  to  establish  the 

*  Edington  v.  Aetna  Life  Ins.  Co.,  relation  of  physician  and  patient  bfe' 

77  N.  T.  564.     See  next  section  for  fore  the  question  of  privilege  should 

further  discussion  of  this  proposition.  be  passed  upon.     SeeTracey  v.  Metro- 

B  Edington  v:  Aetna  Life  Ins.  Co.,  politan  St.  R.  Co.,  40  App.  Div.  197, 
Evidence  IV — 35 
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exclusion  must  be  proved ;  the  establishment  of  one  of  them, 
for  instance,  that  of  the  relation  of  physician  and  patient 
alone,  is  manifestly  insufficient.*  Where  the  physician  is 
acting  in  the  discharge  of  duties  performed  for  some  other 
person,  the  privilege  does  not  arise;  for  example,  if  any 
examination  is  held  at  the  instance  of  the  adverse  party, '^ 
or  by  direction  of  the  court  or  prosecuting  attorney  to 
ascertain  the  physical  or  mental  condition  of  the  person  for 
the  purposes  of  the  trial.^  It  is  proper  for  a  physician  to 
testify,  in  an  action  for  damages  for  personal  injuries,  as 
to  information  acquired  by  him  of  the  physical  condition 
of  the  party  injured,  if  he  has  visited  such  injured  party. 


6.3  N.  Y.  Supp.  242,  in  which  the  phy- 
sician who  attended  the  plaintiff  was 
not  called  by  him  and  was  called  by 
the  defendant,  and  the  plaintiff  ob- 
jected until  the  establishment  of  the 
relation  was  created.  The  court 
ruled  that  before  permitting  the  ex- 
amination of  the  physician  to  proceed, 
it  would  afford  the  plaintiff  an  op- 
portunity to  ascertain  by  whom  he 
was  called,  so  that  the  question  of 
privilege  could  properly  be  passed 
upon.  See,  also,  Nugent  v.  Cudahy 
Pack.  Co.,  126  Iowa,  517,  102  N.  W. 
442. 

«  Clark  V.  State,  8  Kan.  App.  782, 
61  Pae.  814;  James  v.  Kansas  City,  85 
Mo.  App.  20;  Weitz  v.  Mound  City  R. 
Co.,  53  Mo.  App.  39;  Linx  v.  Massa- 
chusetts Mut.  L.  Ins.  Co.,  8  Mo.  App. 
363;  Gartside  v.  Connecticut  Mut.  Ii. 
Ins.  Co.,  8  Mo.  593;  Van  Bergen  v. 
Catholic  etc.  Assn.,  99  App.  Div.  72, 
91  N.  Y.  Supp.  362 ;  Brigham  v.  Gott, 
51  Hun,  636,  3  N.  Y.  Supp.  518;  Grif- 
fiths V.  Metropolitan  St.  R.  Co.,  63 
App.  Div.  86,  71  N.  Y.  Supp.  406; 
People  V.  Koerner,  154  N.  Y.  355,  365, 
48  N.  B.  730. 

7  In  Heath  v.  Broadway  &  S.  A.  B. 
Co.,  25  Jones  &  S.  496,  8  N.  Y.  Supp. 
863,  a  physician  employed  by  defend- 
ant railroad  to  procure  exact  infoiina- 


tion  as  to  plaintiff's  injury,  who  called 
solely  for  that  purpose,  and  who  in- 
formed the  plaintiff  at  the  time  of 
making  the  examination  as  to  the  ob- 
ject of  his  visit,  was  held  competent 
to  testify  to  information  as  to  the  cir- 
cumstances of  the  accident,  where  he 
had  not  prescribed  in  any  way.  See 
note  on  this  ipoint  to  Woods  v.  Lisbon, 
16  L.  R.  A.,  K.  S.,  ~&^6.  See,  also, 
Chicago  etc.  E.  Co.  v.  Gorman,  47 
Ind.  App.  432,  94  N.  E.  730. 

8  Nesbit  V.  People,  19  Colo.  441,  36 
Pac.  221;  People  v.  Glover,  71  Mich. 
307,  38  N".  W.  874;  State  v.  Height, 
117  Iowa.  650,  59  L.  E.  A.  437,  94 
Am.  St.  Bep.  323,  91  N.  W.  935; 
People  V.  Austin,  199  N.  Y.  446,  93 
N.  E.  57 ;  People  v.  Sliney,  137  N.  Y. 
570,  33  N.  E.  150 ;  People  v.  Durston, 
119  N.  Y.  569,  16  Am.  St.  Rep.  859, 
7  L.  R.  A.  715,  24  N.  E.  6;  People  v. 
Schuyler,  106  N.  Y.  298,  12  N.  E.  783 
(jail  physician)  ;  State  v.  McCoy,  109 
La.  682,  33  South.  730.  See  the  late 
eases:  Eppstein  v.  Pennsylvania  R. 
Co.  (Mo.),  156  S.  W.  699  (physician 
attending  party  in  railroad  wreck) ; 
Preeburg  v.  State,  92  Neb.  346,  138 
N.  W.  143 ;  Unterharnscheidt  T.  Mis- 
souri State  Life  Ins.  Co.  (Iowa),  138 
N.  W.  459:  Cash  v.  Dennis  (Iowa),  39 
N.  W.  920. 
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upon  tlie  suggestion  of  the  defendant,  and  stated  that  he 
came  there  solely  and  entirely  at  the  request  of  the  de- 
fendant to  ascertain  the  nature  and  character  of  the  inju- 
ries, for  the  purpose  of  reporting  them  to  the  defendant, 
and  confines  his  conduct  to  such  examination  and  report; 
yet  where  it  appears  that  he  continued  to  visit  and  pre- 
scribe for  such  party,  and  that  the  information  acquired 
by  him  was  obtained  while  visiting  the  party  at  his  request 
and  prescribing  for  him,  such  evidence,  if  objected  to,  is 
properly  excluded.®  There  really  seems  to  be  no  reason 
for  any  confusion  on  the  subject.  "Where  the  physician  is 
sent  for  the  specific  purpose  of  examination  and  the  patient 
is  aware  of  it,  no  confidential  relation  is  established,  and 
the  physician  is  an  ordinary  witness.  If,  however,  the 
confidential  relation  springs  from  such  visit  of  the  physi- 
cian, he  loses  the  character  in  which  he  first  examined  the 
patient  and  becomes  invested  with  that  of  the  patient's 
medical  attendant.  Hence  the  privilege  arises  if  the  phy- 
sician actually  treats  the  patient,  whether  employed  by  him 
or  by  some  other  person.^"  Where  an  employer  sent  an 
injured  employee  to  a  physician,  who  was  acting  for  the 
employer,  and  who  sought,  at  the  examination,  to  secure 

»  Freel  v.   Market  St.  etc.  E.   Co.,  Salt  Lake  City  E.  Co.,  25  Utah,  220, 

97  Cal.  40,  31  Pac.  730.  70    Pae.  852;     trnion    P.    E.   Co.   v. 

10  Freel  t.   Market    St.   Cable  Ey.  Thomas;   152   Fed.   365,  81   C.   C.   A. 

Co.,  97  Cal.  40,  31  Pac.  730;  Colorado  491.     The  rule  applies    even    though 

Midland  E.  Co.  v.  McGarry,  41  Colo.  the  patient  is  not  a  party  to  the  suit 

398,  92  Pae.  915 ;  New  York  C.  &  St.  or  is  dead :  In  re  Myer's  Will,  184  N. 

L.  E.  Co.  V.  Mushrush,  11  Ind.  App.  T.  54,  6  Ann.  Cas.  26,  76  N.  E.  920; 

192,  37    N.   E.  954,  38    N.  E.  871;  and  though  the  physician  did  not  eon- 

Battis  V.  Chicago  E.  I.  &  P.  E.  Co.,  sider    himself    still    employed,   while 

124  Iowa,  623,  100  N.  W.  543;  Keist  the  patient  did:  T.  Patterson  &  Son  v. 

T.  Chicago  G.  W.  E.  Co.,  110  Iowa,  Cole,  67  Kan.  441,  73   Pae.  54;   and 

35,  81  N.  W.  181;  Eaymond  v.  Bur-  may  be  raised  in  all  proceedings  of  a 

lington,  C.  R.  &  N.  E.  Co.,  65  Iowa,  judicial  character:    Dick  v.  Supreme 

152,  21  N.  W.  495;   Weitz  t.  Mound  Body,  138  Mich.  372,  101  N.  W.  564. 

City  E.  Co.,  53  Mo.  App.  39;  Griffiths  The  testimony  of  a  partner  of  the  at- 

V.  Metropolitan  Street  E.  Co.,  63  App.  tending    physician    was    excluded    in 

Div.  86,  71  N.  Y.  Supp.  406;   Meyer  Aetna  Life  Ins.  Co.  v.  Doming,  123 

T.  Supreme  Lodge,  178  N.  T.  63,  64  Ind.  384,  24  N.  B.  86,  375. 
L.  E.  A.  839,  70  N.  E.  Ill;  Munz  v. 
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a  statement  advantageous  to  his  employer  as  well  as  infor- 
mation for  the  purpose  of  treatment,  it  was  held  that  the 
communication  obtained  was  privileged.^^  Where  a  per- 
son, at  the  request  of  his  employer,  went  to  a  physician  to 
whom  the  employer  had  previously  spoken,  for  the  purpose 
of  ascertaining  whether  he  was  capable  of  continuing  in 
his  business,  and  a  careful  examination  was  made,  matters 
disclosed  were  held  privileged.^^  A  physician  in  charge  of 
defendant's  hospital,  whose  services  were  remunerated  by 
assessments  upon  the  wages  of  the  men  employed,  was  in 
effect  employed  by  the  plaintiff,  and  answers  made  by 
the  plaintiff  to  questions  asked  of  him  by  the  physician 
as  to  how  the  injury  was  sustained,  for  the  purpose  of 
determining  his  condition  as  preliminary  to  treatment, 
were  privileged  communications.^*  Of  course  the  person 
rendering  ,the  service  must  be  a  professional  physician 
and  the  conversation  must  be  had  in  his  professional 
capacity}*     These    statutes    generally    render    physicians 


11  Obermeyer  v.  Logeman  Chair 
Mfg.  Co.,  120  Mo.  A,p,p.  59,  96  S.  W. 
673. 

12  Grattan  v.  Metropolitan  L.  Ins. 
Co.,  24  Hun  (N.  T.),  43. 

13  McEae  v.  Eriekson,  supra.  And 
in  Colorado  Fuel  &  Iron  Co.  v.  Cum- 
mings,  8  Colo.  App.  541,  46  Pac.  875, 
a  physician  in  a  hospital  maintained 
by  two  companies,  which  was  sup- 
ported by  reservations  of  amounts 
from  employees'  wages,  was  held  not 
competent  to  testify  to  any  informa- 
tion obtained  concerning  an  injury. 
We  are  indebted  for  most  of  these 
illustrations  to  the  note  to  Woods  v. 
Town  of  Lisbon,  16  L.  E.  A.,  N.  S., 
886,  above  referred  to. 

14  Dentists  not  included:  People  v. 
De  France,  104  Mich.  563,  28  L.  R. 
A.  139,  62  N.  W.  709;  nor  drug 
clerks:  Brown  v.  Railway  Co.,  66  Mo. 
597;  Deutschmann  v.  Third  Ave.  E. 
Co.,  87  App.  Div.  '503,  84  N.  Y.  Supp. 
887;  nor  veterinary  surgeon:  Hender- 


shot  v.  Western  Union  Tel.  Co.,  106 
Iowa,  529,  68  Am.  St.  Rep.  313,  76 
N.  W.  828.  Here  again  the  necessity 
for  consulting  the  state  statutes  arises. 
In  Colorado,  for  instance,  it  is  only 
physicians  or  surgeons  duly  author- 
ized to  practice  the  profession  "under 
the  laws  of  the  state"  whose  testimony 
in  such  cases  is  excluded,  and  hence 
a  physician  practicing  in  another  state 
and  not  authorized  under  the  Colorado 
statute  has  been  held  to  be  not  sub- 
ject to  the  restrictions;  Head  Camp 
Pac.  Jur.  W.  of  W.  v.  Loehr,  17  Colo. 
App.  247,  68  Pac.  136.  See,  also, 
Colorado  Springs  etc.  E.  Co.  v.  Fogel- 
song,  42  Colo.  341,  94  Pac.  356.  And 
information  acquired  by  the  superin- 
tendent of  an  "orthopedic"  institute 
while  giving  a  course  of  gymnastic 
exercises  is  not  privileged:  William 
Laurie  Co.  v.  McCulIough,  174  Ind. 
477,,  Ann.  Cas.  1913'A,  49,  90  N.  E. 
1014,  92  N.  E.  337.  In  this  case  the 
court  said  that  the  statute  "manifestly 
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incompetent  to  testify  as  to  such  "information,"  acquired 
while  attending  the  patient,  as  was  necessary  to  enable 
him  to  prescribe  or  act.^^     Therefore,   the  privilege  in- 


relates  to  general  practitioners,  and 
those  only  who^e  business,  as  a  whole, 
comes  fairly  within  the  definition  of 
'physician.'  By  the  terms  of  the  stat- 
ute in  some  of  the  states  the  ban  of 
secrecy  is  extended  only  to  informa- 
tion given  to  persons  'authorized'  to 
practice  physic  or  surgery ;  but,  as  we 
have  seen,  the  word  'physician'  in- 
cludes those  only  who  are  'lawfully' 
engaged  in  the  practice  of  medicine, 
and  therefore  duly  authorized  to  pur- 
sue that  vocation.  This  is  the  sense 
in  which  it  is  used  in  our  statute. 
It  will  not  be  presuined  that  this  ex- 
ceptional privilege  was  intended  to 
apply  to  transactions  between  citizens 
and  charlatans  or  impostors,  whose 
business  is  conducted  in  violation  of 
the  law,  nor  can  it  be  extended  by 
construction  to  persons  employing 
other  curative  processes  not  coming 
within  the  ordinary  meaning  of  the 
term  'praoticing  medicine' " :  Wiel  v. 
Cowles,  45  Hun  (N.  Y.),  307.  In 
New  York  the  subject  has  been  ad- 
mirably discussed  in  McGillicuddy  v. 
Farmers'  Loan  &  Trust  Co.,  26  Misc. 
Eep.  55,  55  N.  Y.  Supp.  242.  In 
that  case  the  physician,  though  duly 
licensed  as  such,  had  omitted  to  reg- 
ister according  to  the  local  laws. 
The  court  said:  "Notwithstanding  the 
changes  in  the  law  determining  who 
may  or  may  not  practice,  the  section 
of  the  Revised  Statutes,  as  a  rule  of 
evidence,  has  continued,  since  1830  to 
the  present  day,  applicable  to  every 
person  licensed  as  a  physician,  no 
matter  what  school  of  medicine  he 
follows  or  under  what  law  he  is  per- 
mitted to  practice,  nor  whether  he  has 
incurred  penal  responsibility  personal 
to  himself  by  the  infraction  of  regis- 
tration    statutes    or     the    like."    A 


patient  has  a  right  to  act  on  the  pre- 
sumption that  every  practitioner  is 
regularly  licensed:  McPherson  v. 
Cheadell,  24  Wend.  (N.  Y.)  15; 
Thompson  v.  Sayre,  1  Denio  (N.  Y.), 
175.  Registration  is  a  regulation 
which  concerns  only  the  practitioner 
and  the  state.  It  was  not  intended  to 
infringe  upon  the  rights  of  patients, 
and  does  not  assume  to  do  so. 

IB  Keast  v.  Santa  Ysabel  G.  M.  Co., 
136  Gal.  256,  68  Pac.  771;  McEae  v. 
Erickson,  1  Cal.  App.  326,  82  Pac. 
209;  Colorado  Fuel  &  Iron  Co.  v. 
Cummings,  8  Colo.  App.  541,  46  Pae. 
875;  Springer  v.  Byram,  137  Ind.  15, 
45  Am.  St.  Rep.  159,  23  L.  R.  A.  244, 
36  N.  E.  361;  Battis  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  124  Iowa,  623,  100  N.  W. 
543.;  Krapp  v.  Metropolitan  Life  Ins. 
Co.,  143  Mich.  369,  114  Am.  St.  Rep. 
651,  106  N.  W.  1107;  Haworth  v. 
Kansas  C.  S.  R.  Co.,  94  Mo.  App.  215, 
68  S.  W.  Ill;  Matter  of  Myer,  184 
N.  Y^  54,  6  Ann.  Cas.  26,  76  N.  E. 
920;  Banigan  v.  Banigan,  26  R.  I. 
454,  59  Atl.  313;  Steagald  v.  State,  22 
Tex.  App.  464,  3  S.  W.  771.  See 
statute  of  jurisdiction.  In  Wisconsin, 
the  statute  is  that  a  physician  is  not 
"compelled  to  disclose  any  information 
which  he  may  have  acquired  in  attend- 
ing any  patient  in  a  professional 
character":  Rev.  Stats.,  §  4075;  In  re 
Bruendl's  Will,  102  Wis.  45,  78  N.  W. 
169  (discussion  of  statute);  Cohodes 
V.  Menominee  etc.  Co.,  149  Wis.  308, 
135  N.  W.  879.  So  in  Arkansas :  Rev. 
Stats.,  §  2862.  A  physician  who  is 
sent  to  ascertain  the  mental  condi- 
tion of  a  person  is  competent,  how- 
ever: People  V.  Durston,  119  N.  Y. 
569,  16  Am.  St.  Rep.  859,  7  L.  B.  A. 
715,  24  N.  E.  6. 
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eludes  facts  learned  by  obsen^ation  and  by  all  the  meth- 
ods necessary  to  enable  the  physician  to  prescribe.^*'  The 
object  of  these  statutes  seems  to  be  to  place  communi- 
cations made  to  •  physicians  in  the  course  of  their  pro- 
fessional employment  upon  the  same  footing  with 
communications  made  by  clients  to  their  attorneys  in  the 
course  of  their  employment.^^  Under  the  provisions  of 
those  statutes,  a  physician  cannot  be  permitted  to  give 
in  evidence  in  a  court  of  justice  any  information  necessa- 
rily acquired  by  him  in  the  discharge  of  his  professional 
duties,  to  the  prejudice  of  his  patient  or  of  the  latter 's 
representative;^*  nor  will  he  be  permitted  to  testify  to 
facts  necessary  to  enable  him  to  prescribe  for  his  patient, 
and  which  were  communicated  to  him  for  the  purpose  of 
enabling  him  to  perform  his  professional  duty.'*  And  a 
physician  who  attends  a  sick  person  in  consultation  with 
the  patient's  regular  physician  comes  within  this  rule.^" 
In  some  states  the  statutes  are  less  general  in  form,  and 
only  exclude  "communications"  made  by  the  patient.^' 
The  statutes  generally  provide  that  the  privilege  may  be 
waived  by  the  consent  of  the  patient,  although,  in  some 
states,  the  statutes  contain  no  such  clause.  In  those  states 
where  the  statutes  provide  in  substance  that  the  physician 
cannot  be  examined  as  to  any  information  gained  in  the 
course  of  his  professional  relation  with  the  patient,  it  is 

16  Briggs  y.  Briggg,   20  Mich.  34,  19  Connecticut  M.  L.  I.  Co.  v.  Union 

41;  Gartside  v.- Insurance  Co.,  76  Mo.  Trust  Co.,  112  U.  S.  250,  28  L.  Ed. 

446,  43  Am.  Bep.   765;   Edington  v.  708,  5  Sup.  Ct.  Kep.  119;   Briggs  v. 

Insurance   Co.,   77    N.   T.   564,   571;  Briggs,  20  Mich.  34;  Norton  v.  City 

Shaf er  v.  Eau  Claire,  105  Wis.  244,  81  of  Moberly,  18  Mo.  App.  457 ;  John- 

N.  W.  409;  Prader  v.  Accident  Assn.,  son  ^.  Johnson,  4  Paige,  460;  Sloane 

95  Iowa,  149,  63  N.  W.  601.  v.   New  York  Central  R.   E.   Co.,  45 

IT  Edington  v.   Mutual   L.   I.   Co.,  N.  Y.  125;  Dilleber  v.  Home  L.  I.  Co., 

5  Hun   (N.  Y.),  1;   Masonic  Mutual  69    N.    Y.    256,    25    Am.    Rep.    182; 

B.  Assn.  T.  Beck,  77  Ind.  203,  40  Am.  Cahen  v.  Continental  L.  I.  Co.,  41  N. 

Bep.  295.  Y.  Super.  Ct.  296. 

18  Excelsior  Mut.   Assn.  t.  Riddle,  ^^  Eenihan  v.   Dennin,  103    N.  Y. 

91   Tnd.   84;   Johnson  v.  Johnson,  14  ^73,  57  Am.  R«p.  770,  9  N.  E.  320. 

Wend    CN   Y  ■)  637  ^^  Indiana,  Burns'  Ann.  Stats.  1907, 

§  505 ;  Iowa,  Ann.  Code  1897,  §  4608. 
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immaterial  whether  such  information  is  gained  from  the 
words  or  communications  of  the  patient,  or  whether  it  is 
the  result  of  examination  or  observation,  or  derived  from 
the  statements  of  those  who  may  surround  the  patient. 
"The  secrets  of  the  sick  chamber  cannot  be  revealed,  be- 
cause the  patient  was  too  sick  to  talk,  or  was  temporarily 
deprived  of  his  faculties  by  delirium  or  fever,  or  any  other 
disease,  or  because  the  physician  asked  no  questions.  The 
statute  seals  the  lips  of  the  physician  against  divulging 
in  a  court  of  justice  the  intelligence  which  he  acquired 
while  in  the  necessary  discharge  of  his  professional 
duty.  "^2     But  he  is  a  competent  witness  as  to  information 


22  Edington  T.  Mutual  L.  Ins.  Co., 
5  Hun  (N.  Y.>,  1;  Heuston  v.  Simp- 
son, 115  Ind.  62,  7  Am.  St.  Eep.  409, 
17  N.  E.  261;  Pennsylvania  Mut.  L. 
Ins.  Co.  V.  Wiler,  100  Ind.  92,  50  Am. 
Eep.  769;  Patterson  v.  Cole,  67  Kan. 
441,  73  Pac.  54;  Carthage  T.  P.  Co. 
V.  Andrews,  102  Ind.  138,  52  Am. 
Eep.  653,  1  N.  E.  364;  Connecticut  L. 
Ins.  Co.  V.  Union  Trust  Co.,  112  U.  8. 
250,  28  L.  Ed.  708,  5  Sup.  Ct.  Eep. 
119;  Grattan  v.  Metropolitan  L.  Ins. 
Co.,  80  N.  Y.  281,  36  Am.  Eep.  617; 
Prader  v.  National  Assn.,  95  Iowa, 
149,  63  N.  W.  601;  Eenihan  v.  Den- 
nin,  103  N.  Y.  573,  57  Am.  Eep. '770, 
9  N.  E.  320;  Gartside  v.  Connecticut 
Mut.  L.  Ins.  Co.,  76  Mo.  446,  43  Am. 
Bep.  765;  Kling  v.  Kansas  City,  27 
Mo.  App.  231;  Cooley  v.  Poltz,  85 
Mich.  47,  48  N.  W.  176.  Statement 
made  to  a  physician  as  to  circum- 
stances of  an  accident  were  held  priv- 
ileged in  Pennsylvania  Co.  v.  Marion, 
123  Ind.  415,  18  Am.  St.  Eep.  330,  7 
L.  E.  A.  687,  23  N.  E.  973.  No  priv- 
ilege as  to  collateral  matters:  Hoyt 
V.  Hoyt,  112  N.  Y.  493,  20  N.  E.  402. 
Care  must  be  taken  to  avoid  confusing 
the  rule  with  that  relating  to  expert 
evidence  of  the  physician,  and  in  all 
cases  it  i£  necessary  to  consult    the 


'  statutes  of  the  state.  See,  for  exam- 
ple, Birrainghara  E.  Co.  v.  Hale,  90 
Ala.  8,  24  Am.  St.  Eep.  748,  8  South. 
142;  Eoosa  v.  Boston  Loan  Co.,  132 
Mass.  439;  Illinois  Central  B.  Co.  y. 
Sutton,  42  111.  438,  92  Am.  Dec.  81". 
See,  also,  §  349,  ante.  In  delivering 
the  opinion  of  the  court  in  Gartside  v. 
Connecticut  M.  L.  I.  Co.,  76  Mo.  446, 
43  Am.  Eep.  765,  Norton,  J.,  said: 
"Information  acquired  by  a  physician 
from  inspection,  examination,  or  ob- 
servation of  the  person  of  the  patient, 
after  he  has  submitted  himself  to  such 
examination,  may  as  appropriately  be 
said  to  be  acquired,  from  the  patient 
as  if  the  same  information  had  been 
orally  communicated  by  the  patient." 
And  Miller,  J.,  in  delivering  the  opin- 
ion of  the  court  in  Edington  v.  Mutual 
L.  I.  Co.,  67  N.  Y.  194,  said:  "The 
statute  in  question,  being  remedial, 
should  receive  a  liberal  interpretation, 
and  not  be  restricted  by  any  technical 
rule.  Even  if  the  patient  could  not 
speak,  or  his  mental  powers  were  so 
affected,  that  he  could  not  accurately 
state  the  nature  of  his  disease,  the 
astute  medical  observer  would  readily 
comprehend  his  condition.  Informa- 
tion thus  acquired  is  clearly  within 
the  scope  and  meaning  of  the  statute." 
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or  knowledge  acquired  by  him  while  acting  in  other  than 
a  professional  capacity,  even  though  he  has  previously 
been  called  to  treat  the  patient.^'  On  the  same  principle, 
the  privilege  extends,  as  in  the  case  of  attorneys,  to  the 
communications  necessarily  made  to  the  physician's  assist- 
ants.^* The  same  rule  of  law  applies  as  fully  and  effectu- 
ally to  the  assistant  physician  as  it  does  to  physician  and 
surgeon  in  chief.-^  The  rule  has  also  been  applied  to  the 
partner  of  the  attending  physician,  even  though  the  part- 
ner never  prescribed  for  the  patient.^*  It  makes  no  differ- 
ence in  principle,  so  far  as  the  physician's  disqualification 
is  concerned,  whether  he  acquires  the  confidential  commu- 
nications from  a  poor  or  pay  patient,  in  a  private  resi- 
dence or  hospital,  or  from  a  charity  patient  in  a  public 
hospital.^'' 


And  in  that  case  it  was  held  that  an 
o"ffer  of  evidence  was  properly  ex- 
cluded, although  the  testimony  was 
expressly  limited  to  what  the  witness 
knew  from  his  attendance  upon  the 
patient  as  his  physician,  independent 
of  any  information  given  or  state- 
ments made  by  the  patient.  See,  also, 
the  late  case  of  Denaro  v.  Prudential 
Tns.  Co.  of  America,  139  N.  Y.  Supp. 
758. 

23  Fisher  v.  Fisher,  129  N.  Y.  654, 
29  N.  E.  951;  Bower  v.  Bower,  142 
Ind.  194,  41  N.  E.  523;  People  v. 
Koerner,  154  N.  Y.  355,  48  N.  E.  730; 
Herries  v.  Waterloo,  114  Iowa,  374, 
86  N.  W.  306.  He  is  also  competent 
as  expert  to  answer  hypothetical 
questions  as  to  cause  of  injury :  Crago 
v.  Cedar  Eapids,  123  Iowa,  48,  98 
N.  W.  354. 

24  Eenihan  v.  Dennin,  103  N.  Y. 
573,  57  Am.  Kep.  770,  9  N.  E.  320; 
Aetna  Ins.  Co.  v.  Deming,  123  Ind. 
384,  24  N.  E.  86,  375.  See  §  751, 
ante.  But  this  rule  does  not  apply 
to  an  attendant  in  an  ambulance: 
Springer  v.  Byram.  137  Ind.  15,  45 
Am.  St.  Eep.  159,  23  L.  E.  A,  244, 


36  N.  E.  361.  See  the  late  case  of 
Jones  V.  City  of  CaldweU  (Idaho), 
130  Pac.  995  (attending  operating 
surgeon). 

25  Eenihan  v.  Dennin,  103  N.  Y. 
573,  57  Am.  Eep.  770,  9  N.  E.  320; 
Prader  v.  Accident  Assn.,  95  Iowa, 
149,  63  N.  W.  601;  Edington  v.  Mu- 
tual Life  Ins.  Co.,  67  N.  Y.  194. 

26  Eaymond  v.  Burlington  Ey.  Co., 
65  Iowa,  152,  21  N.  W.  495;  Aetna 
Life  Ins.  Co.  v.  Deming,  123  Ind.  384, 
24  N.  E.  86,  375. 

27  Smart  v.  Kansas  City,  208  Mo. 
162,  123  Am.  St.  Eep.  415,  13  Ann. 
Cas.  932,  14  L.  E.  A.,  N.  S.,  565,  105 
S.  W.  709.  See,  also,  Grossman  v. 
Supreme  Lodge  etc.,  53  Hun,  637,  6 
N.  Y.  Supp.  821  (attendance  actuated 
by  curiosity)  ;  Duggan  v.  Phelps,  82 
App.  Div.  509,  81  N.  Y.  Supp.  916 
(ambulance  surgeon) ;  Morris  v.  New 
York  etc.  E.  Co.,  73  Hun,  560,  26 
N.  Y.  Supp.  342;  Green  v.  Town  of 
Nebagamain,  113  Wis.  508,  89  N.  W. 
520.  There  are  two  New  York  cases 
where  the  testimony  was  held  not  priv- 
ileged: Henry  v.  New  York  etc.  E. 
Co.,  57  Hun,  76,  10  N.  Y.  Supp.  508; 
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§  760  (778).  Confined  to  information  gained  in  the  per- 
formance of  professional  duty. — The  statutes  of  the  vari- 
ous states  regarding  the  disqualification  of  physicians  to 
testify  do  not  make  such  qualifications  general,  but  limit 
it  to  information  acquired  by  them  in  attending  patients 
in  a  professional  capacity,  and  necessary  to  enable  them 
to  prescribe  for  their  patients  or  to  otherwise  discharge 
their  professional  duties.  These  statutes  have  been  vari- 
ously construed,  and  on  the  one  hand  physicians  have  been 
compelled  to  testify  in  all  cases  where  the  communication 
was  made  to  them  unnecessarily,  and  was  not  for  the  pur- 
pose of  enabling  them  to  perform  their  duties  to  their  pa- 
tients ;  while,  on  the  other — the  minority — the  word  ' '  neces- 
sary" has  received  the  liberal  construction  to  which  it 
appears  in  this  connection  to  be  entitled.  We  shall  pro- 
ceed to  discuss  this  conflict.  Nearly  all  of  the  statutes  on 
this  subject  require  that  the  statements  of  the  patient,  in 
order  to  be  privileged,  should  be  necessary  for  the  perform- 
ance of  the  professional  duty,  although  the  mode  of  ex- 
pressing such  requirement  varies  in  the  different  states,-* 
and  the  fact  that  the  statements  are  necessary  may  he  in- 
ferred from  the  circumstances  without  formal  proof.  ^' 
This  question,  whether  the  information  communicated  by 
or  acquired  in  attending  a  patient  was  necessary  for  the 
treatment,  is  to  be  determined  preliminarily  by  the  trial 
court.  Where  the  party  seeking  to  exclude  the  evidence 
shows  facts  which  indicate  that  the  information  was  neces- 
sary for  professional  treatment,  the  trial  .judge  is  the  sole 
judge  of  its  admissibility,  notwithstanding  the  physician's 
statement  to  the  contrary.^*     The  decision  of  the  question 

In  re  Lowenstine,  2  Mise.  Rep.  323,  People  v.  Schuyler,  106  N.  Y.  298,  12 

21  N.  Y.  Supp.  931.     In  the  latter  the  N.  E.  783,  as  to  the  testimony  of  a 

physician  was  a  guest  of  the  resident  physician  who  attended    prisoners  in 

physician,  of  an  insane  hospital,  and  jail. 

testified     only    to    matters     generally  29  Grattau  v.  Metropolitan  Life  Ins. 

known,  and  in  the  former  there  was  Oo.,  80  N.  Y.  281,  36  Am.  Rep.  617. 

no  evidence  of  treatment,  prescription  g,,  -^^^^^  ^.    j,^.^^;^^  g^  ^^^^  ^    gg^^ 
or  advice. 


28  See  statutes  of  jurisdiction.     See 


36  Am.  Hep.  627. 
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of  fact  which  arises  under  such  circumstances  rests  in  the 
discretion  of  the  trial  judge,  subject  to  review  by  the  appel- 
late courts.  Where,  however,  there  is  nothing  to  show 
that  it  was  necessary  for  this  purpose,  it  does  not  fall 
within  the  condemnation  of  the  statute.*^  Under  the  stat- 
utes, which  nearly  all  substantially  provide  for  nondisclos- 
ure by  the  physician  of  information  commimicated  by  or 
acquired  in  attending  the  patient  where  the  information 
was  necessary  to  enable  his  treating  the  patient,  the  weight 
of  authority  is  that  such  information  acquired  by  a  phy- 
sician, and  not  necessary,  nor  by  him  represented  to  his 
patient  to  be  necessary,  to  enable  him  to  discharge  his  pro- 
fessional functions,  is  not  privileged.  Whenever  it  is  ap- 
parent that  an  admission  or  a  declaration  was  made  or  in- 
formation given  by  the  patient  to  his  physician,  he  may 
testify  as  to  such  declaration,  admission  or  information, 
if  it  was  not  necessary  to  enable  him  to  prescribe  as  a  phy- 
sician or  act  as  a  surgeon.*^  There  is  nevertheless  a 
marked  tendency  in  the  courts  to  give  the  word  "neces- 
sary" a  liberal  construction.**  In  a  New  York  case,**  a 
witness  sworn  for  the  defendant  testified  that  he  was  a 
practicing  physician,  and  that  on  the  day  after  the  acci- 
dent the  plaintiff  called  upon  and  consulted  him.  He  was 
then  asked  by  defendant's  counsel  if  he  conversed  with 
her  about  her  injuries,  and  if  he  made  an  examination 
of  her.     The  court  sustained  the  objection  made  in  be- 

31  Griffiths  V.  MetropoUtan  St.  E.  (Gil.  454)  523;  Smart  v.  Kansas  City, 
Co.,  171  N.  Y.  106,  63  N.  E.  808.  91  Mo.  App.  586;  Territory  v.  Cor- 
See,  also,  Matter'  of  Halsey,  9  N.  Y.  bett,  3  Mont.  50;  Edington  v.  Aetna 
Supp.  441;  Redmond  v.  Industrial  L.  Ins.  Co.,  77  N.  Y.  564;  Madsen  >. 
Ben.  Assn.,  150  N.  Y.  167,  44  N.  B.  Utah  Light  etc.  Co.,  36  Utah,  528,  105 
769.  Pae.  799;   James  v.  State,  124  Wis. 

32  Collins     V.   Maek,   31   Ark.   684;  130,  102  N.  W.  320. 

In  re  Black,  132  Cal.  392,  64  Pac.  695 ;  as  Kling   v.   Kansas,   27   Mo.   App. 

Raymond  v.  Burlington    etc.  R.   Co.,  231 ;  In  re  Hunt,  122  Wis.  460,  100  N. 

65  Iowa,  152,  21  N.  W.  496;  S.  C,  on  tj^    374^ 

former  appe^,  17  N.  W    923 ;   Clark  3,  ^'          ^                j^,^^^  ^ 

T.  State,  8  Kan.  App.  782,  61  Pac.  ^^g  j^         '             \ 

814;  People  v.  Cole,  113  Mich.  83,  71  ^   ^^^             '                           ' 

N.  W.  455;  Jacobs  v.  Cross,  19  Minn. 
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half  of  the  plaintiff,  that  these  questions  called  for  a  priv- 
ileged communication.  It  was  urged  that  the  objection 
was  premature,  because  it  did  not  appear  that  the  infor- 
mation called  for  was  such  as  was  necessary  to  en- 
able the  witness  to  act  in  a  professional  capacity.  The 
court  adopted  the  language  of  a  previous  decision  •J'^  "  The 
point  made  that  there  was  no  evidence  that  the  information 
asked  for  was  essential  to  enable  the  physician  to  pre- 
scribe is  not  well  taken,  as  it  must  be  assumed  from  the 
relationship  existing  that  the  information  would  not  have 
been  imparted  except  for  the  purpose  of  aiding  the  physi- 
cian in  prescribing  for  the  patient.  Aside,  however,  from 
this,  the  statute  in  question  being  remedial,  should  re- 
ceive a  liberal  interpretation  and  not  be  restricted  to  any 
technical  rule."  Nor  was  it  necessary  for  the  plaintiff 
to  show  in  the  first  instance,  by  formal  proof,  that  1^e 
information  was  necessary  to  enable  the  witness  to  pre- 
scribe. Such,  under  the  circumstances  of  that  case,  was 
the  inevitable  inference.  The  fact  that  the  plaintiff  con- 
sulted the  physician  on  the  occasion  to  which  the  inquiries 
related,  when  considered  in  connection  with  the  nature  of 
the  questions  themselves,  was  sufficient,  in  the  absence  of 
other  proof,  to  bring  them  within  the  prohibition  of  the 
statute.^*     In    a    California    case,    for   personal   injuries, 

35  Edington  v.  Mutual  Life  Ins.  then  unwilling  to  concur  with  me  in 
C!o.,  67  N".  T.  185.  that  view.    When  the  same  question 

36  Grattan  v.  Metropolitan  Life  again  came  before  the  court,  in  Grat- 
Ins.  Co.,  80  N.  T.  281,  36  Am.  Rep.  tan  v.  Metropolitan  L.  I.  Co.,  supra, 
617 ;  Eenihan  v.  Dennin,  103  N.  T.  I  again  attempted  to  enforce  the  same 
573,  57  Am.  Rep.  770,  9  N.  E.  320.  view  upon  my  brethren,  and  again 
Earl,  J.,  in  delivering  the  opinion  in  failed,  and  it  was  then  distinctly  held 
this  case,  said:  "It  is  also  claimed  that  the  statute  could  hot  be  confined 
that  the  statute  should  be  so  construed  to  information  of  a  confidential  na- 
as  only  to  prohibit  the  disclosures  by  ture,  and  that  the  court  was  bound  to 
a  physician  of  any  information  of  a  follow  and  give  effect  to  the  plain 
confidential  nature  obtained  by  him  language,  without  interpolating  the 
from  his  patient  while  attending  him  broad  exception  contended  for." 
in  a  professional  capacity.  Such  was  These  remarks,  considered  independ- 
the  view  of  the  statute  taken  by  me  ently  of  the  circumstances  in  which 
in  my  opinion  in  Edington  v.  Aetna  they  were  uttered,  justify  the  infer- 
L.  I.  Co.,  supra,  but  my  brethren  were  ence  that  all  information  acquired  by 
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the  plaintiff's  physician  was  asked  whether  his  patient 
had  told  him  "how  the  rock  came  down  and  from  whence 
it  came."  The  question  was  objected  to.  The  witness 
then  testified  it  had  nothing  to  do  with  his  treatment,  and 
was  then  asked  by  the  court:  "Was  it  a  part  of  the  his- 
tory of  the  case,"  etc.  To  which  he  answered:  "Why,  I 
simply  asked  him  how  it  occurred — ^how  did  you  get  this 
injury — no  matter  if  it  is  a  scalp  wound,  or  mashed  finger, 
or  whatever  it  may  be,  it  is  natural  to  inquire  how  it  oc- 
curred; and  in  connection  with  that  he  reported  to  me." 
The  objection  to  the  question  was  thereupon  sustained.*'^ 
The  court  said:  "Information  as  to  the  direction  or  point 
whence  the  rock  came  would  seem  to  have  been  unneces- 
sary for  such  purpose ;  and  to  this  extent,  if  we '  have 
regard  to  the  most  obvious  sense  of  the  provision  of  the 
statute  under  consideration,  the  objection  of  the  respond- 
ent would  seem  to  have  been  well  taken.  But  to  give  to 
the  statute  this  narrow  construction  would  equally  ex- 
clude from  its  application  many,  if  not  most,  of  the  an- 
swers to  questions  usually  put,  and  properly  and  neces- 

a  physician,  no  matter  how  irrelevant  was  then  suffering;  and  the  court 
to  the  performance  of  his  duties,  must  very  properly  held  that  what  he 
be  kept  secret  by  him,  and  that  he  learned  from  observation  and  exam- 
will  not  be  required  nor  permitted  to  ination  was  protected  to  the  same  ex- 
divulge  it  as  a.  witness.  In  Masonic  tent  as  if  it  had  been  communicated 
M.  B.  Assn.  V.  Beck,  77  Ind.  203,  40  by  his  patient  in  words.  The  cases  in 
Am.  Eep.  295,  in  which  the  New  York  103  New  York  and  80  New  York, 
cases  are  discussed,  the  statute  under  cited  above,  involved  similar  questions, 
consideration  was  very  general  in  its  and  are  authority  for  nothing,  except 
terms,  and  declared  physician,s  were  that  a  physician  may  not  testify  to  the 
not  competent  witnesses  "as  to  mat-  appearance  or  condition  of  a  patient, 
ters  confided  to  them  in  the  course  of  where  his  opinion  was  formed  or  his 
their  profession,  unless  with  the  con-  information  acquired  while  he  was  at- 
sent  of  the  party  making  such  con-  tending  such  patient  professionally, 
fidential  communication."  But  the  and  they  do  not  all  conflict  with  the 
subject  of  contention  before  the  court  statement  mad©  in  other  cases,  that 
was,  whether  the  physician  could  be  unnecessary  information  acquired  by 
required  to  disclose  facts  learned  by  the  physician  is  not  privileged, 
him  from  his  examination  and  obser-  (From  note  to  Thompson  v.  Ish,  17 
vation  of  his  patient,  made  in  the  per-  Am.  St.  Eep.  565,  referred  to.) 
formance  of  his  duty  in  treating  such  37  McBae  v.  Briekson,  1  Cal.  App. 
patient    for  ailments  from  which  he  326,  82  Pac.  209. 
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sarily  put,  by  competent  physicians  to  patients  in  cases 
of  this  kind,  in  order  to  enable  them  to  act  for  their  pa- 
tients. This,  we  think,  would  be  to  defeat  the  obvious 
purpose  of  the  act,  which,  it  is  said,  'is  to  facilitate  and 
make  safe  full  and  confidential  disclosures  by  patient  to 
physician  of  all  facts,  circumstances,  and  symptoms,  un- 
trammeled  by  apprehension  of  their  subsequent  and  en- 
forced disclosure  and  publication  on  the  witness-stand,  to 
the  end  that  the  physician  may  form  a  correct  opinion,  and 
be  enabled  safely  and  efficaciously  to  treat  Ms  patient.'** 
....  We  are  therefore  of  the  opinion  that  the  view  of 
the  court  below  in  this  case  was  correct,  and  that  the  in- 
tention of  the  statute  is  to  exclude  all  statements  made  by 
a  patient  to  his  physician  while  attending  him  in  that  ca- 
pacity for  the  purpose  of  determining  his  condition.  Nor 
does  this  construction  do  violence  to  the  language  of  the 
act  liberally  construed ;  which  we  think  is  to  be  understood 
as  forbidding  a  physician  to  be  examined,  'as  to  any  in- 
formation acquired  in  attending  the  patient,  the  acquisi- 
tion of  which  was  necessary  (or  which  it  was  necessary 
for  him  to  acquire)  in  order  to  enable  him  to  prescribe  or 
act  for  the  patient.'  Of  this  necessity,  from  the  nature 
of  the  case,  the  physician  must  commonly  be  regarded  as 
the  sole  judge;  for  it  would  be  obviously  unreasonable  to 
require  of  the  patient  the  exercise  of  any  judgment  with 
reference  to  the  propriety  of  the  questions  asked  by  his 
physician,  except,  possibly,  in  cases  where  the  materiality 
of  the  question  is  obviously  apparent."  In  Iowa,  an 
equally  enlightened  interpretation  is  given.  "The  privi- 
lege cannot    be  subject    to    measurement   by    metes    and 

S8  Will  of  Bruendl,  102  Wis.  47,  78  restricted  as  to  permit  testimony  of 

N.  W.  169.     la  this  case  also  occurs  statements    or    information    in    good 

the  following,  adopted  into ,  the  Call-  faith   asked   for   or   given   to   enable 

fornia    decision:     "The    tendency    of  intelligent  treatment,  although  it  may 

all   courts   has    been   and    should  be  appear  that  the  physician  might  have 

toward   liberal   construction   of  these  diagnosed  the  disease  and  prescribed 

words  to  effectuate  the  purpose  of  the  for  it  without  certain  information,  so 

statute.     Thus,  it  has  been  held  that  that  it  was  not  strictly  necessary." 
the  word  'necessary'  should  not  be  so 
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bounds,  and  we  may  well  assume  that  all  that  was  told 
to  the  physician,  and  all  that  was  developed  by  his  exami- 
nation or  came  under  his  observation,  was  necessary  and 
proper  for  his  understanding  of  the  condition  of  his  pa- 
tient. The  relation  of  physician  and  patient  being  estab- 
lished, if  by  any  fair  intendment  communications  made 
have  relation  to  the  physical  or  mental  condition  of  the 
patient,  we  are  bound  to  hold  them  privileged;"^®  In 
Michigan  the  distinction  is  made  between  what  the  patient 
tells  the  physician  and  what  the  latter  otherwise  acquires. 
"The  statute  does  not  cover  information  or  knowledge 
acquired  which  is  not  necessary  to  enable  the  physician 
to  prescribe  for  his  patient,  and  which  information  or 
knowledge  was  not  communicated  to  him  by  his  patient. 
All  disclosures  by  the  patient  to  his  physician  respecting 
his  ailments  are  privileged,  whether  they  are  necessary 
to  enable  the  doctor  to  prescribe  for  him  as  a  physician 
or  not;"*"  In  an  Indiana  case,  the  opinion  shows  a  keen 
appreciation  of  the  relation  between  the  .physician  and  his 
patient :  ' '  The  physician  had  no.  business  to  interrogate  his 
patient  for  any  purpose  or  object  other  than  to  ascertain 
the  nature  and  extent  of  the  injury,  and  to  gain  such  other 
information  as  was  necessary  to  enable  him  to  properly 
treat  the  injury  and  accomplish  the  object  for  which  he 
was  called  professionally;  and  such  communications  are 
privileged,  and  he  cannot  disclose  them.  If  the  physician 
took  advantage  of  the  fact  of  being  called  professionally, 
and  while  there  in  that  capacity  made  inquiries  of  the 
injured  party  concerning  matters  in  which  he  had  no  inter- 
est or  concern  professionally,  or  for  the  purpose  of  quali- 
fying himself  as  a  witness,  he  cannot  be  permitted  to  dis- 
close the  information  received.  The  patient  puts  himself 
in  the  hands  of  his  physician;  he  is  not  supposed  to  know 
what  questions  it  is  necessary  to  answer  to  put  the  physi- 

39  Battis  V.  Chicago  etc.  E.  Co.,  124  other    illustrations,  see    the    valuable 
Iowa,  623,  100  N.  W.  543.  note  to  Smith  v.  John  L.  Eoper  Lum- 

40  Briesenmeistor  v.  Supreme  Lodge  ber  Co.,  15  Ann.  Cas.  5S2. 
etc.,  81  Mich.  525,  45  N.  W.  977.     For 
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cian  in  possession  of  such  information  as  will  enable  the 
physician  to  properly  treat  bis  disease  or  injury,  and  it 
will  be  conclnsively  presumed  that  the  physician  will  only 
interrogate  his  patient  on  such  occasions  as  to  such  mat- 
ters and  facts  as  will  enable  him  to  properly  and  intelli- 
gently discharge  his  professional  duty,  and  the  patient 
may  answer  all  questions  propounded  which  in  any  way 
relate  to  the  subject  or  to  his  former  condition,  with  the 
assurance  that  such  answers  and  communications  are  con- 
fidential and  cannot  be  disclosed  without  his  consent."** 
In  our  opinion,  the  California  decision  expresses  the  true 
and  judicial  liberality  with  which  the  statute  should  be 
construed.  Many  questions  put  by  a  physician  undoubt- 
edly per  se  exhibit  a  departure  from  those-  orthodox  in- 
quiries which  the  layman  might  imagine  to  be  necessary 
to  a  diagnosis.  But  it  must  be  remembered  that  the 
physician  may  sometimes  put  apparently  irrelevant  ques- 
tions to  distract  the  patient's  attention  while  observations 
are  being  made.  In  personal  injury  cases  we  can  quite  see 
that  to  allay  the  ordinary  excitement  consequent  on  the 
doctor's  visit,  and  to  bring  the  patient  to  a  nearly  normal 
condition,  the  physician  may  preface  his  treatment  with 
desultory  remarks,  which,  standing  alone,  would  not  be 
"necessary"  inquiries  but  which  do  in  fact  form  part  of 
the  treatment.  It  seems  to  us  that  the  courts  cannot  give 
too  liberal  an  interpretation  of  these  statutes,  while  at  the 
same  time  preserving  that  limit  which  they  enjoin.  If  it 
were  possible  to  frame  a  rule,  a  distinction  might  well  be 
made  on  the  lines  of  the  Indiana  decision  referred  to,  be- 
tween statements  made  in  answer  to  such  inquiries  by  the 
physician  as  we  have  alluded  to,  and  those  voluntary  re- 

*l  Pennsylvania  Co.  v.  Marion,  123  physicians  shall  not  be  competent  wit- 

Ind.  415,  18  Am.  St.  Rep.  330,  7  L.  E.  nesses  "as  to  matter  communicated  to 

A.  687,  23  N.  B.  973.     This  ease  most  them,   as    such,   by   patients,   in    the 

nearly  approaches  the  true  solution  of  course  of  their  'professional  business, 

the  interpretation,  but    the    Indiana  or  advice  given  in  such  case":  Burns' 

statute  does  not  use  the  same  terms  Ann.  Stats.  1908,  §  520. 
as  most  of  the  other  states.    There, 
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marks  wliicli  the  patient  has  chosen  to  make.  The  former 
might  well  be  regarded  as  necessary  as  leading  up  to  obvi- 
ously direct  interrogations,  the  latter  as  not  protected  by 
the  statute.  The  time  will  come  when  the  whole  interview 
between  physician  and  patient  will  be  held  to  be  privileged. 
Until  it  does,  the  patient  to  protect  himself  will  have  to  be 
satisfied  with  introducing  a  "without  prejudice"  clause 
into  his  conversations  with  his  professional  adviser. 
Given  the  establishment  of  the  relation,  the  whole  inter- 
view should  be  privileged.  As  the  law  stands  at  present, 
while  the  judge  of  the  trial  court  is  assumed  to  prelimi- 
narily determine  the  question,  it  has  already  passed  an  in- 
formal adjudication  in  the  mind  of  the  physician  who  has 
made  a  more  or  less  conscientious  effort  to  segregate  the 
necessary  from  the  unnecessary  parts  of  the  statements  of 
the  unsuspecting  patient,  who  has  not  received  the  warn- 
ing extended  to  those  who  receive  the  police  admonition 
that  whatever  they  say  may  be  used  against  them.  The 
necessary  modification  of  this  warning  to  an  intimation 
that  if  the  patient  said  aught  which  was  not  necessary 
for  his  treatment  his  physician  might  be  forced  to  reveal 
it  in  open  court,  would  create  such  a  feeling  of  distrust 
and  unrest  in  the  patient's  mind  as  seriously  to  ham- 
per both  the  diagnosis  and  treatment  by  the  physician. 
As  we  have  shown,  these  statutes  have  been  frequently 
construed,  although  the  number  of  the  decisions  has  not 
contributed  to  any  clarity  or  decisiveness  of  determina- 
tion save  as  we  have  excepted.  It  has  been  held  that 
communications  or  advice  relating  to  the  procuring  of 
an  expected  abortion  or  other  crime  are  not  " necessary y" 
within  the  meaning  of  the  statute,  and  ,are  not  priv- 
ileged.*^ When  a  patient  makes  admissions  to  his  physi- 
cs Hewett  V.  Prime,  21  Wend.  (N.  an  unlawful  purpose,  as  in  ease  of  a 
Y.)  79;  Seifert  v.  State,  160  Ind.  464,  miscarriage  to  save  life:  Guptill  v. 
98  Am.  St.  Rep.  340,  67  N.  E.  100;  Verback,  58  Iowa,  98,  12  N.  W.  12.3. 
McKenzie  v.  Banks,  94  Minn.  496,  103  See,  also,  People  v.  Brower,  53  Hun 
N.  W.  497.  But  the  rule  is  otherwise  (N.  Y.),  217,  6  N.  Y.  Supp.  730. 
where   the   communication  is  not   for 
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cian  in  respect  to  the  time  at  which  an  alleged  injury  was 
received,  such  statements  may  be  received,  unless  it  ap- 
pears that  they  were  necessary  to  obtain  professional  advice 
or  treatment. ""^  On  the  same  principle,  it  has  been  held 
that  a  physician  who  had  attended  a  woman  in  confinement 
might  disclose  her  statement  to  him  that  she  was  not  mar- 
ried,** as  well  as  such  other  statements,  not  necessary  to 
the  performance  of  his  duty,  as  have  no  reference  to  the 
condition  of  the  patient.*^  In  Indiana,  a  physician  was 
permitted  to  testify  that  while  at  the  home  of  a  patient, 
when  professionally  calling  upon  her,  she  said  to  him  in 
the  presence  of  her  daughter,  the  plaintiff  in  a  claim 
against  her  estate,  "that  Ellen  (the  plaintiff)  should  be 
paid  and  well  paid  for  the  work  she  was  doing  there  caring 
for  her."  It  did  not  appear  that  the  decedent's  state- 
ment to  the  witness  was  in  any  manner  connected  with  the 
making  of  any  examination  of  the  patient,  or  in  connection 
with  any  conversation  with  reference  to  her  ailments  or 
disease  with  which  the  patient  was  suffering  or  being 
treated,  or  in  any  manner  pertaining  to  such  physician's 
employment,  or  while  anyone  was  advising  claimant  as  to 
the  care  and  attention  the  mother  should  receive.*®    In  an 

43  Campau  v.  North,  39  Mieh.  606,  the  action  of  the  trial  court  in  exclud- 
33  Am.  Eep.  433;  Brown  v.  Eome,  W.  ing  the  testimony  of  the  physician, 
&  0.  Ry.  Co.,  45  Hun  (N.  Y.),  439;  had  not  been  prejudicial  to  the  plain- 
Renihan  v.  Dennin,  103  N.  T.  573,  57  tiff,  and  therefore  did  not  entitle  Mm 
Am.  Rep.  770,  9  N.  E.  320;  Edington  to  a  reversal.) 

V.  Aetna  L.  Ins.  Co.,  77  N.  Y.  564;  45  Collins   v.   Mack,   31    Ark.   684; 

Kansas  City,  Ft.  S.  &  M.  Ey.  Co.  v.  Brown   v.   Metropolitan    Ins.   Co.,  65 

Murray,  55    Kan.  336,  40    Pac.   646.  Mich.  306,  8   Am.   St.   Eep.   894,   32 

See,    also,     Pennsylvania    Ey.    Co.   v.  N.  W.  610. 

Marion,  123  Ind.  415,  18  Am.  St.  Eep.  46  Miller  v.   Miller,   47    Ind.   App. 

330,  7  L.  E.  A.  687,  23  N.  K.  973.  239,  94  N.  E.  243.     In  this  case,  how- 

44  Collins  V.  Mack,  31  Ark.  684.  ever,  the  communication  could  hardly 
(In  this  ease,  the  opinion  of  the  court  be  called  confidential.  The  daughter 
may  be  regarded  as  a  dictum,  because  was  present.  The  court  a<iopted  the 
the  confessions  made  to  the  physician  opinion  in  Bower  v.  Bower,  142  Ind. 
were  also  made  to  several  other  per-  194,  41  N.  E.  523,  that  "the  rule 
sons  who  were  permitted  to  testify  which  forbids  a  physician  to  disclose 
concerning  them,  and  the  appellate  in  evidence  matters  communicated  to 
r.ourt  was  therefore  of  the  opinion  that  him  in  the  course  of  his  profeasion  is 

Evidence  IV — 36 
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action  for  divorce,  the  physician's  testimony  and  that  of 
the  manager  of  a  sanatorium  that  the  defendant  was 
their  patient,  that  they  attended  her  as  sneh,  as  to  how 
long  such  attendance  continued,  and  the  manager's  testi- 
mony that  she  went  to  the  sanatorium  without  a  child  and 
took  one  away  with  her,  and  that  the  alleged  co-respondent 
with  her  knowledge  made  some  of  the  arrangements  and 
paid  all  the  bills;  were  not  privileged.*'^  It  is  impossible 
to  declare  any  general  rule  which  will  determine  in  all 
cases  what  facts  connected  with  the  statement  are  privi- 
leged within  the  rule, — and  it  would  be  difficult  to  recon- 
cile the  cases  upon  the  subject.*^  The  physician  may  also 
testify  to  any  knowledge  obtained  from  personal  acquaint- 
ance with  the  deceased,  either  before  or  after  the  relation- 
ship of  physician  and  patient  began,*®  or  to  the  simple  fact 
that  he  has  treated  or  attended  the  patient,  and  as  to  the 
number  of  his  visits.^"  When  made  defendant  in  actions 
of  malpractice  the  physician  may  testify  as  to  the  relevant 
facts.^^  If  a  patient  makes  public  in  a  court  of  justice  the 
occurrences  of  the  sick-room  for  the  purpose  of  obtaining 
a  judgment  for  damages  against  his  physician,  he  cannot 
shut  out  the  physician  himself,  nor  any  other  who  was  pres- 
ent at  the  time  covered  by  the  testimony.  When  the  pa- 
tient voluntarily  publishes  the  occurrence,  he  cannot  be 

a  salutary  one,  nevertheless  it  cannot  49  Fisher  t.  Fisher,  129  N.  Y.  654, 

be  extended  beyond  its  evident  letter  29   N.   E.   951;     Hoyt   v.   Hoyt,    112 

and  spirit."  N.  Y.  493,  20  N.  E.  402. 

47  Hammerstein  v.  Hammerstein,  74  so  Dittrieh  v.  Detroit,  98  Mich.  245, 
Misc.  Eep.  567,  134  N.  Y.  Supp.  473.  57  n.  w.  125;  Price  v.  Insurance  Co., 

48  Incidental  statements  held  priv-  90  Minn.  264,  95  N.  W.  1118;  Patten 
ileged:  Pennsylvania  Co.  ^.  Marion,  y_  United  Life  &  Ace.  Ins.  Assn.,  133 
123  Ind.  415,  18  Am.  St.  Eep.  330,  n.  y.  450,  31  N.  E.  342;  Bresien- 
7  L.  E.  A.  687,  23  N.  E.  973;  Ray-  meister  v.  Supreme  Lodge,  81  Mich. 
mond  V.  Burlington  etc.  Ry.  Co.,  65  505^  45  n.  w.  977;  Sovereign  Camp 
Iowa,  15'2,  21  N.  yf.  495;  not  priv-  ,.  Grandon,  64  Neb.  39,  89  N.  W.  448. 
ileged:  Kansas  C.  F.  &  S.  M.  R.  Co.  gj  Cramer  v.  Hurt,  154  Mo.  112,  77 
V.  Murray,  55  Kan.  336,  40  Pac.  646;  j^^  g^_  ^  gg  g_  ^  258.  See 
Cooley  V.  Poltz,  85  Mich.  47,  48  N.  W.  ^ane  v.  Boicourt,  r:S  Ind.  420,  25  Am. 
176;   Green  v.  Metropolitan  Ry.   Col,  gj_  ^       ^^^   ^^  ^  ^   ^^^^ 

171  N.  Y.  201,  80  Am.  St.  Rep.  807,  ^         ' 

63  N.  E.  958. 
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heard  to  assert  that  the  confidence  which  the  statute  was 
intended  to  maintain  inviolate  continues  to  exist.  By  his 
voluntary  act  he  breaks  down  the  barriers  and  the  profes- 
sional duty  of  secrecy  ceases.  "It  would  be  monstrous  if 
the  patient  himself  might  detail  all  that  occurred,  and  yet 
compel  the  physician  to  remain  silent.  The  principle  is 
the  same  whether  the  physician  called  is  a  consulting  phy- 
sician, or  is  the  defendant.  ■  The  opening  of  the  matter  to 
investigation  removed  the  obligation  of  secrecy  as  to  all, 
not  merely  as  to  one.  When  the  obligation  to  silence  is 
broken,  it  is  broken  for  the  defendant  as  well  as  for  the 
plaintiff. ' '  ^^  When  the  physician  is  suing  for  services  ren- 
dered to  a  deceased  patient,  he  is  incompetent  to  testify 
under  the  general  rule  excluding  such  testimony.^^  It  has 
been  held  that  if  the  performance  of  the  services  is  proved 
aliunde,  the  plaintiff  may  then  testify  to  their  value.^* 

§  760a.  Duration  of  privilege. — It  is  now  well  settled 
by  the  great  weight  of  authority  that  the  statute  applies  in 
probate  proceedings,  that  death  does  not  remove  the  seal 
of  secrecy  from  disclosures  made  by  a  patient  to  his  physi- 
cian, and  that  an  attending  physician  may  not,  in  an  action 
to  set  aside  a  will,  testify  against  objection  as  to  the  men- 
tal and  physical  condition  of  the  testator,  nor  divulge,  in 
such  action,  any  information  acquired  by  him  while  in  the 

52  Ijane  v.  Boicourt,  supra.  See,  this,  but  it  does  not  appear  to  bear 
also,  Capron  v.  Douglas,  193  N.  Y.  it  out.  The  decision  is  questionable 
11,  20  L.  R.  A.,  N.  S.,  1003,  85  N.  E.  law.  In  such  cases,  while  the  testi- 
S27.  mony  of  the  plaintiff  does  not  go  to 

53  See  §  772,  post.  See,  also,  note  prove  the  services  rendered,  for  they 
on  "Competency  of  Plaintiff  as  Wit-  have  already  been  proven,  and  the 
Bess  in  Action  by  Physician  Against  letter  of  the  statute  to  prevent  false 
Decedent's  Estate  for  Services  Ren-  claims  against  the  estate  of  a  decedent 
rlered"  to  Duggar  v.  Pitts,  8  Ann.  Cas.  has  apparently  been  complied  with,  the 
147.  plaintiff's  testimony  as  to  their  value 

54  Garwood  v.  Schliehenmaier,  25  may  be  the  only  evidence  thereof,  and 
Tex.  Civ.  App.  176,  60  S.  W.  573.  a  judgment  obtained  thereon  may  well 
The  case  of  Morrisette  v.  Wood,  123  be  held  to  de'feat  the  spirit  of  the  pra- 
Ala.   384,   82   Am.   St.   Rep.   127,   26  tective  statute. 

South.  307,  is  cited  as  authority  for 
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discharge  of  Ms  professional  duty.®^  In  a  proceeding  for 
the  revocation  of  a  probate  on  the  ground  of  mental  in- 
competency, it  has  been  held  that  the  statements  of  the  at- 
tending physician  for  the  purpose  of  establishing  the  cause 
of  death  either  of  the  testator  himself  or  of  his  ancestors 
or  their  descendants,  although  not  parties  to  the  pro- 
ceeding nor  beneficiaries  under  the  will,  were  not  ad- 
missible. They  are  excluded,  not  only  for  the  purpose 
of  protecting  parties  from  the  disclosure  of  information 
imparted  in  the  confidence  that  must  necessarily  exist  be- 
tween the  physician  and  patient,  but  on  grounds  of  public 
policy  as  well.  The  disclosure  by  a  physician,  whether 
voluntary  or  involuntary,  of  the  secrets  acquired  by  him 
while  attending  upon  a  patient  in  his  professional  capa- 
city, naturally  shocks  our  sense  of  decency  and  propriety, 
and  this  is  one  reason  why  ihe  law  forbids  it.'®  "The 
purpose  of  the  law  would  be  thwarted,  and  the  policy  in- 
tended to  be  promoted  thereby  would  be  defeated,  if  death 
removed  the  seal  of  secrecy,  from  the  communications  and 
disclosures  which  a  patient  should  make  to  his  physician,  or 
a  client  to  his  attorney,  or  a  penitent  to  his  priest.  When- 
ever the  evidence  comes  within  the  purview  of  the  statutes, 
it  is  absolutely  prohibited,  and  may  be  objected  to  by  any- 
one, unless  it  be  waived  by  the  person  for  whose  benefit  and 
protection  the  statutes  were  enacted.  After  one  has  gone 
to  his  grave,  the  living  are  not  permitted  to  impair  his 
fame  and  disgrace  his  memory  by  dragging  to  the  light 

B5  Masonic  M.  B.  Assn.  v.  Beek,  77  Aetna  L.  I.  Co.,  99  N.  T.  56,  52  Am. 

Ind.   203,   40   Am.   Rep.   295;    Penn-  Eep.   1,   1   N.   E.   104;.  In  re  Myer's 

sylvania  L.  I.  Co.  v.  Wiler,  100  Ind.  Will,  184  N.  T.  54,  6  Ann.  Cas.  26, 

92,  50  Am.  Rep.  769 ;  Heuston  v.  Simp-  76  N.  E.  920 ;  Renihan  v.  Dennin,  103 

son,  115  Ind.  62,  7  Am.  St.  Eep.  409,  N.  Y.  573,  57  Am.  Eep.  770,  9  N.  E. 

17   N.  E.   261;   Shuman  v.   Supreme  320;   Matter  of  Coleman,  111  N.  T. 

Lodge  etc.,  110  Iowa,  480,  81  N.  W.  220,  19  N.  B.  71;  Loder  v.  Wielpley, 

717;  Fraser  v.  Jennison,  42  Mich.  206,  111  N.  Y.  239,  18  N.  E.  874. 

3  N.  W.  882 ;  GroU  v.  Tower,  85  Mo.  B6  ]>avis  v.  Supreme  Lodge  etc.,  165 

249,  56  Am.  Eep.  358;   Westover  v.  N.  Y.  159,  58  N.  E.  891. 


565  COMPETENCY  OF  WITNESSES.  §  761  (779) 

communications  and  disclosures  made  under  the  seal  of 
the  statutes."" 

§761(779).  Waiver  of  the  privilege  —  Presence  of 
third  parties. — As  we  have  seen,  statutes  generally  provide 
that  the  information  shall  not  be  disclosed  without  the  con- 
sent of  the  patient.  The  object  of  the  statute  is  not  to  abso- 
lutely disqualify  the  physician  from  testifying,  but  to  enable 
the  patient  to  secure  medical  aid  without  betrayal  of  con- 
fidence. The  privilege  is  for  his  protection,  and,  if  he  sees 
fit,  he  may  waive  it  either  by  express  consent  or  by  calling 
the  physician  to  testify  as  to  the  privileged  matter, ^^  and 
the  patient  may  waive  the  privilege  by  his  attorney.  In 
New  York,  where  the  statute  requires  the  waiver  to  be  at 
the  trial  but  prescribes  no  method  for  accomplishing  the 
object,  the  court  said:  "The  statute  imposed  silence  upon 
the  physician  for  the  protection  of  the  patient.  The  legis- 
lature locked  up  the  secret,  and  gave  the  key  to  the  patient. 
He  can  forego  the  privilege,  and  unlock  the  mouth  of  the 
doctor If  the  patient  be  alive,  an  entry  upon  the  rec- 
ord at  the  trial  by  his  counsel  would  be  sufiicient.  In  case 
of  his  inability  to  attend  the  trial,  a  written  stipulation, 

57  Earl,  J.,  in  Westover  v.  Aetna  99  Mo.  160,  17  Am.  St.  Eep.  552,  12 
Life  Ins.  Co.,  99  N.  Y.  59,  52  Am.  S.  W.  510;  Groll  v.  Tower,  85  Mo. 
Bep.  1,  1  N.  E.  104.  249,  55  Am.  Eep.  358;  Carrington  v. 

58  National  Annuity  Assn.  v.  Mc-  St.  Louis,  89  Mo.  212,  58  Am.  Eep. 
Call  (Ark.),  146  S.  W.  125;  Stude-  108,  1  S.  W.  240;  Terier  v.  Bare,  146 
bakery.  Eaylor  (Ind.  App.),  98  N.  E.  App.  Div.  375,  131  N.  Y.  Supp.  51; 
318;  Laurie  m.  MeCuUough,  174  Ind.  McKinney  v.  Grand  St.  Ey.  Co.,  104 
477,  Ann.  Cas.  1913A,  49,  90  N.E.  N.  Y.  352,  10  N.  E.  544;  Alberti  v. 
1014,  92  N.  E.  337;  Morris  v.  Morris,  New  York  L.  E.  &  W.  Ey.  Co.,  118 
119  Ind.  341,  21  N.  E.  918 ;  Pennsyl-  N.  Y.  77,  6  L.  E.  A.  765,  23  N.  E. 
vania  M.  L.  Ins.  Co.  v.  Wiler,  100  35.  In  the  Wisconsin  statute,  the 
Ind.  92,  50  Am.  Eep.  769;  State  v.  word  "compelled"  construed  as  "al- 
Bennett,  137  Iowa,  427,  110  N.  W.  lowed" :  Boyle  v.  Belief  Assn.,  95  Wis. 
150;  Denning  v.  Butcher,  91  Iowa,  312,  70  N.  W.  351.  See  note  to 
425,  59  N.  W.  69 ;  Grand  Eapids  Ey.  Thompson  v.  Ish,  17  Am.  St.  Eep.  570, 
Co.  v.  Martin,  41  Mich.  667,  3  N.  W.  See  the  late  case  of  Patnode  v.  Foote, 
173;  Davenport  v.  Hannibal,  108  Mo.  153  App.  Div.  494,  138  N.  Y.  Supp. 
471,  18  S.  W.  1122;  Thompson  v.  Ish,  221. 
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signed  by  him,  and  entered  upon  the  record,  would  remove 
the  prohibition.  That  being  so,  it  must  certainly  be  im- 
material when  the  stipulation  is  signed.  In  this  case  it 
was  signed  long  before  the  trial  in  anticipation  of  that 
event,  and  with  the  design  of  having  it  used  thereat. ' '  ^^ 
In  the  state  courts  it  has  been  held  that  the  failure  to  ob- 
ject to  such  testimony  as  incompetent  under  the  statute 
amounts  to  a  waiver.®"  And  this  is  undoubtedly  good  law, 
except  where  the  statute  expressly  provides  for  the  waiver 
to  be  made  in  open  court  as  in  New  York.  Eeferring  to 
the  code  of  that  state,  Lacombe,  J.,  said:  "Section  834  in 
explicit  and  peremptory  language  forbids  the  physician 
from  disclosing  any  information  obtained  in  a  professional 
capacity,  and  it  is  not  apparent  why  such  prohibition 
should  not  bind  him,  whether  the  defendant  sits  silent  or 
raises  an  objection.  Until  the  express  waiver  in  open 
court,  which  section  836  provides  for,  it  is  the  duty  of  the 
witness  to  refuse  to  betray  the  confidence  reposed  in  him 
as  a  professional  man,  and  the  trial  judge  would  no  doubt 
of  his  own  motion  prevent  any  disclosures  which  the  stat- 
ute forbids.     Had  it  been  the  intention  of  the  legislature 

59  Dougherty  v.  Metropolitan  Life  failure  to  repeat  it  does  not  constitute 
Ins.  Co.,  S7  Hun,  15,  33  N.  T.  Supp.  a  waiver:  Gabriel  v.  MeMuUen,  127 
873.  Iowa,   426,   103   N.   W.   355.     Merely 

60  Lissak  v.  Crocker  Estate  Co.,  119  stating  that  a  certain  physician  at- 
Cal.  442,  51  Pac.  688;  Pittsburgh  etc.  tended  him  does  not  constitute  a 
E.  Co.  V.  O'Connor,  171  Ind.  6S6,  85  waiver:  May  v.  Northern  Pac.  Ey.  Co., 
N.  E.  969;  Lincoln  v.  City  of  Detroit,  32  Mont.  522,  4  Ann.  Gas.  605,  70  L. 
101  Mich.  245,  59  N.  W.  617;  Elliott  R.  A.  Ill,  81  Pac.  328.  In  Perry  v. 
V.  Kansas  City,  198  Mo.  593,  8  Ann.  John  Hancock  etc.  Co.,  143  Mich.  290, 
Cas.  653,  6  L.  E.  A.,  N.  S.,  1083,  96  100.  N.  W.  860,  the  court  held  that  in- 
S.  W.  1023;  State  v.  Depoister,  21  formation  disclosed  by  physicians 
Nev,  107,  25  Pac.  1000;  Deutschmann  which  they  acquired  in  attending  upon 
V.  Third  Ave.  E.  Co.,  87  App.  Div.  503,  a  patient  was  clearly  incompetent,  al- 
84  N.  T.  Supp.  887;  Johnson  v.  John-  though  no  objection  was  made  upon 
son,  14  Wend.  (N.  Y.)  637;  Hoyt  v.  thait  ground.  See  the  late  case  of 
Hoyt,  112  N.  Y.  493,  20  N.  E.  402 :  Edwards  v.  St.  Louis  etc.  E.  Co.,  166 
Shelton  v.  Northern  Tex.  Ey.  Co.,  32  Mo.  App.  428,  149  S.  W.  321.  There 
Tex.  Civ.  App.  507,  75  S,  W.  338;  is  no  waiver  if  the  patient  is  not 
Williams  v.  Spokane  etc.  R.  Co.,  42  present  to  object:  Weil  v.  Weil,  151 
Wash.  597,  84  Pac.  1129.  Where  the  A.pp.  Div.  622,  136  N.  Y.  Supp.  190. 
objection  has  been  properly  made,  a 
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that  tlie  prohibition  of  the  statute  should  be  operative  only 
when  the  patient  took  affirmative  action  to  exclude  the  tes- 
timony by  interposing  an  objection,  presumably  it  would 
have  used  language  appropriate  to  indicate  such  an  inten- 
tion. On  the  contrary,  it  has  placed  the  prohibition  on  the 
statute  book,  to  be  lifted  only  upon  the  taking  of  express 
affirmative  action  by  the  patient  to  obtain  a  disclosure  by 
the  physician.  The  situation  is  very  ditferent  from  that 
arising  when  a  party  to  a  civil  action,  who  apparently 
must  be  cognizant  of  the  facts  of  some  controverted  issue, 
avoids  cross-examination  by  not  going  on  the  witness- 
stand,  or  persuades  some  witness  to  remain  out  of  reach 
of  a  subpoena,  or  destroys  documentary  evidence.  The 
prohibition  against  disclosure  of  professional  secrets  is 
manifestly  an  exercise  of  public  policy.  It  secures  a  right 
to  every  individual  which  he  is  under  no  obligation  to  waive 
or  abandon.  "^^  By  the  terms  of  the  statutes,  which  are  in 
this  respect  nearly  uniform,  a  physician  is  prohibited  from 
disclosing  information  obtained  while  treating  Ms  patient, 
and  it  has  been  generally  held  that  the  provisions  thereof 
must  receive  that  construction  which  was  intended  by  the 
legislature  which  framed  them ;  and  that  is,  that  the  patient 

81  Pennsylvania    R.    Co.  v.  Durkee,  witinesses     themselves,    constituted    a 

147  Fed.  99,  8  Ann.  Gas.  790,  78  C.  C.  waiver   of    the    statutory   provisions. 

A.   107.     It  is  to   be  noted   that   al-  The  opntestant  could  not  sit  by  during 

though   Hoyt   v.   Hoyt,   supra,   is   in-  the   examination   of    the    physicians, 

eluded  among  the  cases  of  failure  to  and,   after    their  evidence    had  been 

object,   the   circumstances   were   suffi-  elicited  by  examination  and  cross-ex- 

ciently  strong  to  warrant  Mr.  Justice  amination,   upon  finding  it   injurious 

Gray  in  saying:  "The  examination  of  to  her  case,  claim  as  a  legal  right  to 

the  physicians  was  demanded  and  in-  have     it     stricken     out.     There     are 

sisted     upon    by   the     contestant     as  bounds  to  the  enforcement  of  the  stat- 

material  to  the  ease,  under  her  notice;  utory  provisions    which   will    not  be 

though   the   materiality   of   their  evi-  disregarded  at  the  instance  of  a  party 

dence  could,  only  be  because  of  their  who,   being  entitled   to   their'  benefit, 

professional  relations  to  the  decedent  has  waived  or  omitted  to  avail  him- 

and  the  knowledge  they  must  thereby  self    of    them It   is   too   late, 

have     gained This     fact,     to-  after    the    examination  has  been  in- 

gether  with  the  failure  to  object  either  sisted  upon  and  the  evidence  has  been 

to  the  ruling  of  the  surrogate,  with  received  without  objection,  to  raise  the 

respect  to  the  limits  of  their  exam-  question  of  competency  by  a  motion 

ination,  or  to  the  examination  of  the  to  strike  it  out." 
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himself  may  vraive  the  privilege  of  the  statute  in  order  to 
obtain  the  benefit  of  the  physician's  evidence.  When  this 
privilege  is  waived  as  to  any  particular  witness,  the  oppos- 
ing side  is  entitled  to  the  benefit  of  the  waiver  as  to  such 
witness.  But  the  benefit  of  such  waiver  in  behalf  of  the 
adversary  should  not  extend  further  than  to  the  witness 
who  has  been  called  by  the  patient,  or  as  to  other  physi- 
cians who  may  have  been  present  upon  the  same  occasion 
to  which  the  witness  testifies.  By  virtue  of  the  statute 
the  patient  is  alone  given  the  right  to  remove  the  ban  of 
secrecy.  The  patient  may  be  willing  to  waive  the  objec- 
tion of  incompetency  as  to  a  particular  physician  in  whom 
he  reposes  confidence,  and  yet  be  unwilling  to  waive  this 
objection  as  to  another,  who  treated  him  at  a  different  time 
for  the  trouble  complained  of.  The  statute  affords  him 
this  privilege,  when  the  testimony  of  the  offered  witness 
does  not  relate  to  the  same  occasion  as  that  from  which  the 
patient  has  removed  the  seal  of  secrecy.®^  When  this 
privilege  is  waived  by  the  patient  as  to  any  particular  wit- 
ness, the  adversary  is  entitled  to  the  benefit  of  the  waiver 
as  to  such  witness,  but  is  not  entitled  thereby  to  call  an- 
other physician  who  had  treated  the  patient  at  a  different 
time  to  testify  relative  to  the  matter.^*  But  it  is  gener- 
ally held  not  a  waiver  for  a  party  to  testify  as  to  his  phys- 
ical condition  or  state  of  health  or  nature  of  his  injuries.®* 

«2  Missouri  etc.  B.  Co.  v.  Daniels,  105  Mo.  455,  10  L.  B.  A.  36,  16  S.  W. 

98  Ark.  352,  136  S.  W.  651.  849;    Webb  t.   Metro.politaii   St.   Ey. 

63  Hope  V.  Troy  etc.  E.  Co.,  110  Co.,  89  Mo.  App.  604;  Botton  v.  Al- 
N.  Y.  643,  17  N.  E.  873.  When  a  bion  Common  Council,  57  Mich.  575, 
patient  divulges  wliat  occurred  be-  24  N.  W.  786;  Westover  v.  Aetna  Life 
tween  himself  and  a  certain  physician  Ins.  Co.,  99  N.  Y.  56,  52  Am.  Eep. 
■who  treated  him,  that  would  waive  his  1,  1  N.  E.  104.  See,  also,  Metro- 
privilege  regarding  a  disclosure  of  all  politan  St.  B.  Co.  v.  Jaoobi,  112  Fed. 
that  such  physician  knew  and  of  all  924,  50  C.  C.  A.  619;  Hartley  v.  Cal- 
that  occurred  at  the  time  that  such  breath,  127  Mo.  App.  559,  106  S.  W. 
physician  treated  the  patient ;  but  this  570. 

would  not  authorize  the  opposing  side  64  Indianapolis  etc.  Eapid  Transit 
to  call  another  physician  who  might  Co.  v.  Hall,  165  Ind.  557,  76  N.  E. 
have  treated  the  patient  at  another  242 ;  Citizens'  St.  E..  Co.  v.  Shepherd, 
and  different  time  for  the  same  dis-  30  Ind.  App.  193,  65  N.  E.  765 ;  Will- 
ease:  Mellor  V.  Missouri  Pac.  By.  Co.,  iams   t.   Johnson,   112    Ind.    273,    13 
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The  mere  bringing  of  an  action  by  a  patient  in  which  an 
essential  part  of  the  issue  is  the  existence  of  a  physical 
ailment  is  not  a  waiver  of  the  privilege  of  communications 
to  his  physician  concerning  that  ailment.®^  The  testimony 
of  a  plaintiff  on  cross-examination  as  to  communications 
made  to  his  physician  is  not  voluntary  in  such  sense  as  to 
constitute  a  waiver  of  his  privilege.®"  But  where  the  pa- 
tient testifies  in  detail  concerning  his  ailments  and  dis- 
closes the  communications  made  by  him  to  the  physician 
who  treated  him,  such  testimony  constitutes  a  waiver  of  his 
right  to  object  to  the  competency  of  a  physician  as  a  wit- 
ness for  his  adversary.®'^     Where  several  physicians  are 


N.  E.  872;  McConnell  v.  City  of 
Osage,  80  Iowa,  293,  8  L.  R.  A.  778, 
45  N.  W.  550;  McAllister  v.  St.  Paul 
City  E.  Co.,  105  Minn.  1,  116  N.  W. 
917;  HUary  v.  Minneapolis  St.  E.  Co., 
104  Minn.  432,  116  N.  W.  933 ;  Smart 
V.  Kansas  City,  infra;  HoUoway  v. 
Kansas  City,  184  Mo.  19,  82  S.  W. 
89;  May  v.  Northern  Pae.  K.  Co.,  32 
Mont.  522,  70  L.  E.  A.  Ill,  4  Ann. 
Cas.  605,  81  Pae.  328;  Dunkle  v.  Mc- 
Allister, 70  App.  Div.  273,  74  N.  Y. 
Supp.  902;  Jones  t.  Brooklyn  E.  Co., 
121  N.  Y.  683,  24  N.  E.  1098;  Fox 
V.  Union  Turnpike  Co.,  59  App.  Div. 
363,  69  N.  Y.  Supp.  551;  Butler  v. 
Manhattan  E.  Co.,  3  Misc.  Eep.  453, 
23  N.  Y.  Supp.  163;  Noelle'v.  Ho- 
quiam  Lumber  etc.  Co.,  47  Wash.  519, 
92  Pae.  372;  Green  v.  Nebagamain, 
113  Wis.  508,  89  N.  W.  520;  Union 
Pae.  E.  Co.  v.  Thomas,  152  Eed.  365, 
81  C.  C.  A.  491.  See,  also,  State  v. 
Depoister,  supra,  and  the  valuable  dis- 
senting opinion  of  Bigelow,  J.  Where 
the  physician  merely  testifies  to  that 
which  the  client  has  already  testified, 
there  is  no  breach  of  the  confidential 
communication:  Forrest  v.  Portland 
E.  Light  &  Power  Co.  (Or.),  129  Pae. 
1048;  Eoeser  v.  Pease  (Okl.),  131  Pae. 
534.    See  the  late  case  of  Larson  v. 


State,  92  Neb.  24,  137  N.  W.  894, 
where  patient  testified  without  waiving 
privilege. 

65  Union  Pae.  E.  Co.  v.  Thomas, 
152  Fed.  365,  81  C.  C.  A.  491;  City 
of  Warsaw  v.  Fisher,  24  Ind.  App. 
46,  55  N.  E.  42 ;  Hilary  v.  Minneapolis 
St.  E.  Co.,  104  Minn.  432,  116  N.  W. 
933;  Jones  v.  Brooklyn  etc.  E.  Co.,  3 
N.  Y.  Supp.  253;  affirmed  without 
opinion  in  121  N.  Y.  683,  24  N.  E. 
1098;  Butler  v.  Manhattan  E.  Co.,  3 
Misc.  Eep.  (N.  Y.)  453,  23  N.  Y. 
Supp.  163;  Smart  v.  Kansas  City,  208 
Mo.  162,  123  Am.  St.  Eep.  415,  13 
Ann.  Cas.  932,  14  L.  R.  A.,  N.  S.,  565, 
105  S.  W.  709,  with  a  useful  note  on 
the  subject  appended,  to  which  we  are 
indebted  for  portion  of  this'  section. 

66  Burgess  v.  Sims  Drug  Co.,  114 
Iowa,  275,  89  Am.  St.  Eep.  359,  54 
L.  E.  A.  364,  86  N.  W.  307;  Union 
Pae.  E.  Co.  v.  Thomas,  supra. 

67  Lane  v.  Boioourt,  128.  Ind.  420, 
25  Am.  St.  Eep.  442,  27  N.  E.  1111; 
State  V.  Bennett,  137  Iowa,  427,  110 
N.  W.  150;  Holloway  v.  Kansas  City, 
184  Mo.  19,  82  S.  W.  89;  HighfiU  v. 
Missouri  Pae.  E.  Co.,  93  Mo.  App.  219; 
Marx  v.  Manhattan  E.  Co.,  56  Hun 
(N.  Y.),  575,  10  N.  Y.  Supp.  159; 
Eauh  T.  Deutscher    Verein,  29    App. 
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called  and  examine  the  patient  at  the  same  time,  the  call- 
ing of  one  as  a  witness  waives  the  privilege  as  to  the 
others.*^  It  has  been  held  that,  when  the  privilege  has 
once  been  waived  and  the  testimony  made  public,  it  is 
waived  for  all  time."^  No  unfavorable  inference  should  be 
drawn  from  claiming  the  privilege.''^  To  hold  that,  be- 
cause the  patient  does  not  waive  or  abandon  the  prohibi- 
tion, inferences  adverse  to  his  side  of  the  controversy  may 
be  drawn  by  the  jury,  would  be  to  fritter  away  the  protec- 
tion it  was  intended  to  afford.  When  it  is  the  legal  right 
of  a  party  not  to  have  some  specific  piece  of  testimony 
marshaled  against  him,  he  may  exercise  that  right  without 


Div.  483,  51  N.  Y.  Supp.  985;  Treanor 
V.  Manhattan  E.  Co.,  28  Abb.  N.  C. 
(N.  Y.)  47,  21  Civ.  Proe.  364,  16  N. 
Y.  Supp.  536. 

68  Morris  V.  New  York  etc.  R.  Co.,. 
148  N.  Y.  88,  51  Am.  St.  Eep.  675, 
42  N.  E.  410.  Not  so  if  the  visits  are 
at  different  times:  Mellor  v.  Missouri 
Pae.  E.  Co.,  105  Mo.  455,  16  S.  W. 
849. 

69  Where  a  physician  who  has  ren- 
dered professional  services  to  the 
plaintiff  in  an  action  to  recover  for 
personal  injuries  has  testified  in  two 
trials  of  the  cause,  without  objection, 
the  privilege  conferred  by  statute  upon 
the  plaintiff  is  waived,  and  it  is  error 
to  exclude  the  testimony  of  the  phy- 
sician to  substantially  the  same  facts 
upon  a  third  trial  of  the  cause :  Elliott 
V.  Kansas  City,  198  Mo.  593,  6  L.  E. 
A.,  N.  S.,  1082,  96  S.  W.  1023,  8  Ann. 
Cas.  653,  with  note  upon  the  point.  _ 
A  waiver  once  made  is  general  and  not 
special,  and  its  effect  cannot  be  prop- 
erly limited  to  a  particular  purpose  or 
a  particular,  person.  After  the  infor- 
mation has  once  been  made  public, 
no  further  injury  can  be  inflicted  upon 
such  rights  and  interests  of  the  patient 
as  the  statute  was  intended  to  pro- 
tect, by  its  repetition  at  another  time 


or  by  another  person:  Morris  v.  New 
York  etjc.  E.  Co.,  148  N.  Y.  92,  51  Am. 
St.  Eep.  675,  42  N.  K  410.  If  the 
patient  once  consents  to  the  physician 
testifying,  he  cannot  thereafter  revoke 
the  consent:  Lissak  v.  Crocker  Estate 
Co.,  119  Cal.  442,  51  Pae.  688;  Green 
V.  Crapo,  181  Mass.  55,  62  N.  E.  956. 
See,  also,  People  v.  Bloom,  193  N.  Y. 
1,  127  Am.  St.  Eep.  931,  18  L.  E.  A., 
N.  S.,  898,  85  N.  E.  824,  15  Ann.  Cas. 
932,  with  note.  In  this  case  the  same 
rule  was  adopted,  although  the  first 
trial  was  a  civil  one  and  the  second 
a  criminal  one.  McKinney  v.  Grand 
St.  Ey.  Co.,  104  N.  Y.  352,  10  N.  E. 
544,  where  testimony  was  admitted  on 
the  second  trial  against  the  patient 
which  he  himself  had  offered  on  a 
former  trir.l.  The  contrary  nUe  was 
held  in  Briesenmeister  v.  Supreme 
Lodge,  81  Mich.  525,  45  N.  W.  977; 
Burgess  v.  Sims  Drug  Co.,  114  Iowa, 
275,  89  Am.  St.  Eep.  359,  54  L.  E.  A. 
364,  86  N.  W.  307. 

70  Braekney  v.  Fogle,  156  Ind.  535, 
60  N.  E.  303;  McConnell  v.  Osage,  80 
Iowa,  293,  8  L.  E.  A.  778,  45  N.  W. 
550;  Lane  v.  Eailway  Co.,  21  Wash. 
119,  75  Am.  St.  Eep.  821,  46  L.  E.  A. 
153,  57  Pae.  367. 
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making  it  the  subject  of  comment  for  the  jury.'^^  It  has 
also  been  held  that  the  privilege  may  be  waived,  although 
the  statute  makes  no  provision  for  such  waiver;''^  and  in 
some  states  that  the  question  of  privilege  may  be  raised  by 
any  party  to  the  action,  unless  waived  by  the  patient  him- 
self, and  that  the  representatives  of  the  deceased  cannot. 
waive  the  seal  of  the  statutes.  It  was  conceded  in  New 
York  that  this  rule  often  excluded  evidence  of  great  im- 
portance in  insurance  and  testamentary  cases,  but  the  court 
held  the  statute  to  be  imperative.''*  By  the  weight  of 
authority,  however,  it  is  held  that,  since  the  patient  may 
waive  the  privilege  for  the  purpose  of  protecting  his  rights, 
the  same  waiver  may  be  made  by  those  who  represent  him 


71  Pennsylvania  E.   Co.   v.  Durkee, 
147  Fed.  99,  8  Ann.  Cas  790,  78  C.  C. 

A.  107,  in  which  the  court  declined  to 
follow  Deutsehmann  v.  Third  Avenue 

B.  Co.,  87  App.  Div.  503,  84  N.  T. 
Supp.  887,  on  this  point,  as  being 
opposed  to  the  weight  of  authority. 
In  a  case  where  communications  be- 
tween client  and  counsel  were  inquired 
about.  Lord  CJhelmsford  said:  "The 
exclusion  of  such  evidence  is  for  the 
general  interest  of  the  community,  and 
therefore  to  say  that,  when  a  party  re- 
fuses to  permit  professional  confidence 
to  be  broken,  everything  must  be  taken 
most  strongly  against  him,  what  is  it 
but  to  deny  him  the  protection  which 
for  public  purposes  the  law  affords 
him,  and  utterly  to  take  away  a  priv- 
ilege which  can  thus  only  be  asserted 
to  his  prejudice":  Wentworth  v. 
Lloyd,  10  H.  L.  Cas.  589,  11  Eng.  . 
Reprint,  1154.  To  a  similar  effect 
are  -Nat.  Ger.  Bank  v.  Lawrence,  77 
Minn.  282,  79  N.  W.  1016.  80  N. 
W.  363;  Lane  v.  Spokane  Falls  E. 
Co.,  21  Wash.  119,  75  Am.  St.  Eep. 
821,  46  L.  E.  A.  153,  57  Pac.  367; 
McConnell  v.  City  of  Osage,  80  Iowa, 
293,  8  L.  R.  A.  778,  45  N.  W.  550. 
See    note    to  Pennsylvania  E.  Co.  v. 


Durkee,  8  Ann.  Cas.  792,  on  "Refusal 
or  Failure  to  Waive  Privileged  Com- 
munications as  Raising  Presumption 
Against  Party,''  in  which  the  subject 
is  generally  dealt  with. 

72  Carrington  v.  City  of  St.  Louis, 
89  Mo.  208,  58  Am.  Eep.  108,  1  S.  W. 
240;  Grancl  Bapids  Ry.  Co.  v.  Martin, 
41  Mich.  667,  3  N.  W.  173. 

73  Westover  v.  Aetna  L.  Ins.  Co.,  99 
N.  Y.  56,  52  Am.  Rep.  1,  1  N.  B.  104; 
Renihan  v.  Dennin,  103  N.  Y.  573, 
57  Am.  Rep.  770,  9  N.  E.  320;  Loder 
V.  Whelpley,  111  N.  Y.  239,  18  N.  E. 
874;  Heuston  v.  Simpson,  115  Ind. 
62,  7  Am.  St.  Rep.  409,  17  N.  E.  261; 
Heaston  v.  Kreig,  167  Ind.  101,  119 
Am.  St.  Eep.  475,  77  N.  E.  805;  In 
re  Will  of  Hunt,  122  Wis.  460,  100 
N.  W.  874.  But  now  by  statute  in 
New  York,  the  representatives  of  de- 
ceased patients  may  waive  the  priv- 
ilege except  as  to  the  confidential 
communications,  and  as  to  such  facts 
as  would  tend  to  disgrace  his  mem- 
ory: N.  Y.  Laws  1892,  c.  514.  Waiver 
by  representative  not  permitted  when 
the  evidence  disclosed  would  have  dis- 
graced the  memory  of  the  patient: 
Mulligan  v.  Sinski,  140  N.  Y.  Supp. 
835. 
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after  Ms  death,  for  the  purpose  of  protecting  rights  ac- 
quired by  him.''*  But  it  has  been  held,  in  some  states, 
that  this  privilege  cannot  be  waived  by  the  heirs,  as  the 
right  of  waiver  belongs  to  the  personal  representative 
alone.'^^  In  case  an  infant  is  a  party,  the  privilege  may  be 
waived  by  the  parent  of  such  minor  child.'^^  In  Wisconsin 
it  is  held  that  the  privilege  belongs  to  the  patient  alone, 
and  that  a  testator's  physician  cannot,  under  any  circum- 
stances, testify  to  matters  learned  wholly  while  attending 
the  testator  professionally.'^'^  In  California,  before  the 
amendment  of  the  code,  the  personal  representatives  of  the 
patient  or  his  heirs  or  devisees  could  not  in  any  case  waive 
the  privilege.  "This  provision  of  law  rests  upon  a  sound 
public  policy.  Its  object  and  purpose  is  to  enable  the  pa- 
tient to  make  a  full  statement  of  his  physical  infirmities  to 
his  physician,  with  the  knowledge  that  the  law  recognizes 
the  communications  as  confidential,  and  guards  against  the 


74  Thompson  v.  Ish,  99  Mo.  160,  17 
Am.  St.  Eep.  552,  12  S.  W.  510; 
Pennsylvania  M.  L.  Ins.  Co.  v.  Wiler, 
100  Ind.  92,  50  Am.  Eep.  769;  Morris 
V.  Morris,  119  Ind.  341,  21  N.  E.  918 
(administrator  with  will  annexed) ; 
Fraser  v.  Jennison,  42  Mich.  206,  3 
N.  W.  882  (proponents  of  a  will)  ; 
GroU  V.  Tower,  85  Mo.  249,  55  Am. 
Eep.  358;  Masonic  M.  B.  Assn.  v. 
Beck,  77  Ind.  203,  40  Am.  Eep.  295 
(beneficiaries  in  an  insurance  policy) ; 
Denning  v.  Butcher,  91  Iowa,  425,  59 
N.  W.  69  (executor).  See,  also, 
Olson  V.  Court  of  Honor,  100  Minn. 
117,  117  Am.  St.  Eep.  676,  10  Ann. 
Gas.  622,  8  L.  E.  A.,  N.  S.,  521,  110 
N.  W.  374;  Long  v.  Garey  Invest. 
Co.  (Iowa),  110  N.  W.  26. 

T5  Gurley  v.  Park,  135  Ind.  440,  35 
N.  E,  279;  In  re  Flint's  Estate,  100 
Cal.  391,  34  Pae.  863.  But  see  Win- 
ter T.  Winter,  102  Iowa,  53,  63  Am. 
St.  Rep.  428,  71  N.  W.  184;  Thomp- 
son v.  Ish,  99  Mo.  160,  17  Am.  St. 
Eep.    552,    as    to    where    all    parties 


claim  under  the  deceased.  See,  also, 
Towles  V.  McCurdy,  163  Ind.  12,  71 
N.  E.  129;  In  re  Mansbach,  150  Mich. 
348,  114  N.  W.  65  (a  mother  con- 
testing will  of  her  son  not  competent 
to  waive  privilege). 

T6  State  V.  Depoister,  21  Nev.  107, 
25  Pac.  1000. 

77  In  re  Hunt,  122  Wis.  460,  100 
N.  W.  874;  Boyle  v.  Northwestern 
etc.  Assn.,  95  Wis.  312,  70  N.  W.  351. 
The  Wisconsin  statute  was  amended 
in  1911  by  the  addition  of  a  proviso 
that  a  physician,  as  witness  on  his  own 
behalf,  may  disclose  such  information 
in  any  civil  action  brought  by  such 
patient  or  his  legal  representatives  to 
recover  damages  for  malpractice  in 
such  professional  attendance,  and  also 
in  any  criminal  prosecution  for  such 
malpractice,  whenever  such  patient  or 
his  legal  representatives  shall  have 
first  given  evidence  relating  to  such  ia- 
formation :  Wis.  Sgss.  Laws  1911,  c. 
322,  p.  328. 
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possibility  of  his  feelings  being  shocked  or  Ms  reputation 
tarnished  by  their  subsequent  disclosure..  To  him  the  con- 
siderations are  even  more  weighty  that  the  privilege  re- 
main inviolate  after  he  has  gone  to  his  grave,  for  his  good 
name  is  left  behind  deprived  of  his  protecting  care.  His 
rights  are  not  buried  in  the  grave,  and  heirs  and  devisees 
quarreling  among  themselves  over  a  division  of  his  patri- 
mony, in  justice  to  his  memory,  should  not  be  allowed  ta 
waive  the  privilege. "  ''^  The  privilege  under  these  statutes 
is  frequently  claimed  in  life  insurance  cases.  It  has  some- 
times been  objected  that  the  rule,  as  applied  in  some  states 
in  life  insurance  cases,  shuts  out  the  most  satisfactory  evi- 
dence of  the  existence  of  disease  and  of  the  cause  of  death. 
But,  although  such  considerations  may  have  weight  so  far 
as  the  policy  of  legislation  is  concerned,  they  cannot  con- 
trol the  interpretation  of  the  statutes  where  the  words  are 
not  ambiguous.'''*  The  privilege  may,  however,  be  waived 
by  the  party  at  the  time  the  contract  of  insurance  was  en- 
tered into,^°  or  by  his  representative  after  his  death  by 
inserting  the  statement  of  the  physician  in  the  proof  of 

78  Matter  of  Flint,  100  Cal.  391,  34  N.  T.  450,  22  Am.  St.  Eep.  839,  27 

Pae.   863;   Harrison  v.  Sutter  St.  E.  N.   E.    942;     McGowau    v.    Supreme 

Co.,  116  Cal.  156,  47  Pac.  1019.     Now,  Court,  104  Wis,  173,  80  N.  W.  603. 
ho-wever,  under  Cal.  Code  Civ.  Proc,  80  Adreveno     v.     Mutual     Eeserve 

§   1881,  par.  4,  as  amended  in  1911,  Assn.,  34  Fed.  870;  Keller  v.  Ins.  Co., 

consent  may  be  given  by  representa-  95  Mo.  App.  627,  69  S.  W.  612;  Foky 

tives,  "in    any   action    or  proceeding  v.   Eoyal   Arcanum,    151    N.   Y.    196,. 

brought  to  recover  damages  on  account  56  Am.  St.  Eep.  621,  45  N.  B.  456 ; 

of  the  death  of  the  patient,  caused  by  Fuller   v.    Knights    of    Pythias,   129 

the  negligent  or  wrongful  act  of  an-  N.  C.  318,  85  Am.  St.  Eep.   744,  40 

other."     See  provision  in  full  force  in  S.  E.  65;   Trull  v.  Modern  Woodmeni 

§  759,  ante.     See,  also,  note  on  "Eight  of  America,   12  Idaho,  318,  10  Ann. 

of    Personal  Representative,  Heir  or  Cas.  53,  85  Pac.  1081;   Metropolitan.; 

Next  of  Kin  of  Party  to  Waive  Priv-  L.  Ins.  Co.  v.  Brubaker,  78  Kan.  146> 

ileged  Communication"  to  Le  Prohon,  130  Am.  St.  Eep.  356,  16  Ann,  Cas. 

Appellant,  10  Ann.  Cas.  1118.  267,  18  L.  E.  A.,  N.  S.,  362,  96.  Pac 

T9  Connecticut  L.  Ins.  Co.  v.  Union  62.     See    note   on   "Waiver  of   Priv- 

Trust  Co.,  112  U.  S.  250,  28  L.  Ed.  ileged   Communications   to    Physician: 

708,  5  Sup.  Ct.  Eep.  119;  Grattan  v.  by  Express   Stipulation  in  Insurance 

Metropolitan  L.   Ins.    Co.,   92   N.   Y.  Contract"  to  Trull  v.  Modern  Woodr 

274,  44  Am.  Eep.  372 ;  Buffalo  L.  &  men  of  America,  10  Ann.  Cas.  57.. 
T.  Co.  V.  Knights  Templar  Assn.,  126 
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death.^1  As  the  patient  is  at  liberty  to  waive  the  privilege 
which  the  law  affords  him,  it  is  immaterial  whether  the 
patient  waives  the  privilege  by  calling  the  physician  to  tes- 
tify on  his  behalf  or  whether  he  waives  it,  by  a  clause  con- 
tained in  the  contract  on  which  the  suit  is  brought;  and  if 
the  patient  himself  waives  the  privilege  by  a  clause  con- 
tained in  the  contract,  that  waiver  is  binding  on  anyone 
who  claims  under  the  contract,  whether  it  be  the  patient 
himself  or  his  representative.  So  that  when  the  assured 
by  his  application  waives  the  privilege  which  the  statute 
affords  him,  the  one  for  whose  benefit  the  policy  was  issued 
is  bound  by  the  waiver.^^    In  a  Nebraska  case,  the  rule  has 


81  Buffalo  L.  &  T.  Oo.  v.  Knights 
Templar  Assn.,  126  N.  T.  450,  22  Am. 
St.  Eep.  839,  27  N.  E.  942;  Nelson 
V.  Nederland  Life  Ins.  Co.,  110  Iowa, 
600,  81  N.  W.  807;  Briesenmeister  v. 
Supreme  Lodge,  81  Mich.  525,  45  N. 
W.  977.  As  to  nature  of  illness: 
Lam_iniman  v.  Detroit  etc.  Ey.  Co.,  112 
Mich.  602,  71  N.  W.  153;  Jones  v. 
B.  L.  Assui.  Co.,  120  Mich.  211,  79 
N.  W.  204.  Dreier  v.  Continental  L. 
Ins.  Co.,  24  Fed.  670,  is  not  in  con- 
flict with  these  cases.  The  policy  only 
called  for  satisfactory  proof  of  death, 
and  the  plaintiff,  having  furnished 
more  than  the  insurer  was  ■entitled  to, 
was  held  not  to  have  waived  her  priv- 
ilege by  furnishing  a  statement  of  the 
doctor  which  was  not  concerning  the 
last  sickness  or  proximate  cause  of 
death  of  the  assured.  The  mere  fact 
that  such  statement  was  with  the 
papers  did  not  make  it  evidence.  The 
court  was  careful  to  point  out  that 
while  such  cases  as  Mutual  Ben.  L.  Ins. 
Co.  V.  Newton,  22  Wall.  (TJ.  S.)  32,  22 
L.  Ed.  793,  Walther  v.  Mutual  Life  Ins. 
Co.,  65  Cal.  417,  4  Pac.  413,  Campbell 
V.  Charter  Oak  etc.  Co.,  10  Allen 
(Mass.),  213,  and  Moore  v.  Protection 
Ins.  Co.,  29  Me.  97,  48  Am.  Dee.  514, 
decide  that  preliminary  .proofs  are 
prima   fade   evidence   in  such   eases, 


they  do  not  decide  that  confidential 
statemeaits  under  the  statute  can  be- 
come evidence  because  found  in  or  con- 
nected with  such  ease,  especially  when, 
as  above  stated,  they  do  not  relate  to 
the  last  illness  or  the  cause  of  death. 
Such  a  certificate  cannot  be  used  in 
a  will  contest  both  on  the  ground  of 
hearsay  and  privilege :  Pence  v.  Myers 
(Ind.),  101  N.  E.  716.  Furnishing 
physician's  certificate  to  company  ia 
no  waiver  where  the  policy  contained 
no  waiver  provision:  Fidelity  &  Cas- 
ualty Oo.  V.  Myer  (Ark.),  152  S.  W. 
995. 

82  Adreveno  v.  Mutual  etc.  Life 
Assn.,  34  Fed.  870.  The  policy  sued 
on  in  this  case  contained  the  follow- 
ing clause :  "And  the  applicant  hereby 
expressly  waives  any  and  aU  provi- 
sions of  law  now  existing,  or  that  may 
hereafter  exist,  preventing  any  physi- 
cian from  disclosing  any  information 
acquired  in  attending  the  applicant  in 
a  professional  capacity  or  otherwise, 
or  rendering  him  incompetent  to  tes- 
tify as  a  witness  in  any  way  what- 
ever." This  case  was  followed  in 
Foley  V.  Royal  Arcanum,  151  N.  Y. 
196,  56  Am.  St.  Rep.  621,  45  N.  E. 
456.  See,  also,  Albert!  v.  New  York, 
L.  E.  &  W.  E.  Co.,  118  N.  Y.  77,  23 
N.  E.  35,  6  L.  B.  A.  765;  Eosseau  v. 
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been  sstill  further  extended.  Up  to  that  decision,®*  the 
cases  stopped  at  making  the  proof  of  death  evidence  of  the 
facts  it  stated.  The  Nebraska  case  decides  that  the  effect 
of  the  waiver  in  the  policy  renders  the  attending  physician 
a  competent  witness  as  to  the  cause  of  death,  and  such  other 
facts  and  circumstances  as  might  be  disclosed  to  him  in 
his  professional  capacity  while  attending  the  assured  in  his 
last  sickness.®*  The  statutes  generally  apply  to  criminal 
as  well  as  to  civil  actions;  and  the  accused  may  claim,  as 
privileged,  communications  made  by  him  to  his  physician 
in  the  course  of  professional  employment.®^  But  in  New 
York,  in  prosecutions  for  murder,  it  was  held  that  the  defend- 
ant could  not  invoke  the  privilege  to  exclude  the  testimony  of 
the  physician  who  attended  the  victim,  as  to  his  condition 
before  death.  It  was  the  opinion  of  the  court  that  the 
object  of  the  statute  is  "to  protect  the  patient,  and  not  to 
shield  one  who  is  charged  with  his  murder,  and  that,  in 
such  case,  the  statute  is  not  to  be  so  construed  as  to  be 
used  as  a  weapon  of  defense  to  the  party  so  charged  in- 
stead of  a  protection  to  his  victim. ' '  ®^  The  rule  with  refer- 
ence to  the  presence  of  third  parties  at  interviews  between 
physician  and  patient  appears  to  be  that,  so  far  as  they  are 
concerned,  no  privilege  whatever  attaches  and  they  are 
competent  witnesses.®''    As  to  the  effect  on  the  privilege  of 

Bleau,  131  N.  T.  177,  27  Am.  St.  Rep.  mandery   etc.,   38   Misc.   Eep.   97,   77 

578,  30  N.  E.  52.     See,  also,  Proppe  N.  T.  Supp.  111. 
V.  Metropolitan  L.  Ins.  Co.,  13  Misc.  85  People  v.  Murphy,  101  N.  T.  126, 

Kep.  266,  34  N.  Y.  Supp.  172.  54  Am.  Eep.  661,  4  N.  E.  326;  People 

83  Western  Travelers'  Aeeident  Assn.  v.  Schuyler,  106  N.  T.  298,  12  N.  E. 
T.  Munson,  73  Neb.  85S,  103  N.  W.  783 ;  People  v.  Lane,  101  Cal.  513,  36 
688,  1  L.  R.  A.,  N.  S.,  1068,  to  which  Pac.  16. 

is  appended  a  note  marking  the  ex-  86  Pierson  v.  People,  79  N.  Y.  424, 

tension  of  the  rule.     See,  also.  Modern  35  Am.  Eep.  524  (case  of  murder  by 

Woodmen  v.  Angle,  127  Mo.  App.  94,  poison)  ;  People  v.  Harris,  136  N.  Y. 

104    8.    W.    297;    National    Annuity  423,  53  N.  E.  65.     See,  also,  Hauk  v. 

Assn.   V.   McCall    (Ark.),   146   S.  W.  State,  148  Ind.  238,  46  N.  E.  127,  47 

125,  to  same  effect.  N.   B.   465 ;    State   v.   Grimmell,   116 

84  But  a  mere  reference  to  a  named  Iowa,  596,  88  N.  W.  342. 
physician  for  inquiry  before   accept-  87  Indiana   Union   Traction  Co.   v. 
ance  of  the  risk  does  not  operate  as  a  Thomas,  44  Ind.  App.  468,  88  N.  E. 
waiver:    Eobinson    v.    Supreme    Com-  356;  Springer  v.  Byram,  137  Ind.  1-5, 
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the  patient  or  the  physician,  it  needs  no  consideration  to 
say  that  if  those  third  persons  are  necessarily  present  as 
assistants,**  there  can  be  no  question  that  the  privilege  is 
untouched.  But  when  they  are  merely  casually  present, 
their  very  presence  neutralizes  the  confidential  character 
of  the  interviews  and  the  privilege  should  not  attach.  The 
decisions  are  very  few  upon  this  point,  the  nearest  in  sup- 
port of  the  text  being  a  California  case,*^  in  which  it  was 
held  that  a  question  not  confined  to  communications  made 
by  the  deceased  to  the  physician  attending  upon  him,  dur- 
ing the  first  interview  between  them,  when  the  wife  was 
present,  but  which  covered  the  whole  period  of  twenty 
visits,  during  which  communications  were  made  by  the 
patient  to  the  physician  when  no  one  else  was  present,  and 
which  were  necessary  to  enable  the  physician  to  prescribe 
for  the  patient,  called  for  privileged  communications  for- 
bidden to  be  divulged  by  the  Code  of  Civil  Procedure,  and 
was  properly  excluded.  On  the  other  hand,  there  is  a 
strong  expression  the  other  way  from  Indiana.  "The 
privilege  attaches,"  said  Myers,  J.,^"  "notwithstanding  the 
presence  of  third  persons ;  and,  while  as  to  such  a  commu- 
nication made  in  the  presence  of  others,  and  such  other  per- 
sons be  not  necessary  to  enable  the  patient  and  the  physi- 
cian to  communicate  with  each  other,  such  third  persons 
may  be  admitted  to  testify  concerning  the  communication, 
yet  the  privilege  still  exists  so  far  as  to  exclude  the  testi- 
mony of  the  physician,  and  the  patient  as  well,  from 
divulging  such  communications  as  a  witness." 

§762(780).  Privileged  communications  —  Affairs  of 
state. — It  may  be  stated,  as  a  general  principle,  that  ' '  public 
policy  forbids  the  maintenance  of  anj  suit  in  a  court  of  jus- 

45  Am.  St.  Eep.  159,  23  L.  E.  A.  244,  89  Murphy  v.  Board  of  Police  etc. 

36  N.  E.  361;  Wells  v.  New  England  Commrs.,  2  Cal.  App.  463,  83  Pac. 
etc.  Ins.  Co.,  187  Pa.  166,  40  Atl.  802.       577. 

88  Cahen  v.  Continental  L.  Ins.  Co.,  90  Indiana  Union   Traction   Co.  t. 

69  N.  T.  300.  ,  Thomas,  44  Ind.  App.  468,  88  N.  E. 

356. 
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tice,  the  trial  of  which  would  inevitably  lead  to  the  disclos- 
ure of  matters  which  the  law  itself  regards  as  confidential, 
and  respecting  which  it  will  not  allow  the  confidence  to  be 
violated."®^  On  this  principle,  as  we  have  already  shown, 
suits  cannot  be  maintained  which  would  require  a  disclos- 
ure of  the  confidences  of  the  confessional,  or  those  between 
husband  and  wife,  or  of  communications  by  a  client  to  his 
counsel  for  professional  advice,  or  of  a  patient  to  his  phy- 
sician for  a  similar  purpose.  Much  greater  reason  exists 
for  not  receiving  testimony  in  order  to  prove  a  contract 
with  the  President  of  the  United  States  during  the  Civil 
War,  by  the  terms  of  which  secret  services  were  to  be 
rendered  in  giving  information  respecting  the  resources 
and  movements  of  the  enemy,  and  hence  no  action  on  such  a 
contract  could  be  maintained.*^  The  reason  is  that  "no 
one  can  be  compelled  to  give  evidence  relating  to  any 
affairs  of  state,  or  as  to  official  communications  between 
public  officers  upon  public  affairs,  except  with  the  permis- 
sion of  the  officer  at  the  head  of  the  department  con- 
cerned."®°  The  President  of  the  United  States,  the  gov- 
ernors of  the  several  states  and  their  cabinet  officers,  are  not 
bound  to  produce  papers  or  disclose  information  committed 
to  them,  in  a  judicial  inquiry,  when,  in  their  own  judgment, 
the  disclosure  would,  on  public  grounds,  be  inexpedient.®* 
On  the  same  principle,  the  heads  of  the  departments  of 
national  or  state  governments  cannot  be  compelled  to  pro- 
duce letters  or  documents  as  evidence,  when,  in  their  judg- 
ment, such  production  would  be  prejudicial  to  the  public 
service.®^    Nor  can  disclosure  of  communications  between 

91  Totten  V.  United  States,  92  U.  S.  93  Steph.  Bv.,  art.  112 ;  Beatson  v. 
105,  23  L.  Eid.  605.                                         Skene,  5  Hurl.  &  N.  838,  29  L.  J.  Ex. 

92  Totten  T.  United  States,  supra.       430,  6  Jur.,  N.  S.,  780. 

See,  also,  De  Arnaud  v.  United  States,  94  i   Greenl.   Ev.,  §  251 ;   1  Whart., 

151  U.  S.  483,  38  L.  Ed.  244,  14  Sup.  §  C04;  Hartranft's  Appeal,  86  Pa.  433, 

Ct.   Eep.   374,   where   the   claim   was  27  Am.  Rep.  667.     See,  also,  Thomp- 

made  by  a  "military   expert,"  which  son  v.  German  Valley  E.  Co.,  22  N. 

Mr.   Justice   Shiras   interpreted   as  a  J.  Eq.  111. 

new-fangled  term  for  the  old  "spy,"  95  Home  v.  Bentinek,  2  Brod.  &  B. 

"writ  large."  130,  4  Moore,  563;  Dawkins  v.  Eokeby, 
Evidence  IV — 37 
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the  heads  of  the  departments  of  state  and  their  subordi- 
nate officers  be  compelled.^*  In  the  leading  case  in  the 
United  States  supreme  court  "'^  a  collector  of  internal  rev- 
enue had  been  imprisoned  by  the  order  of  a  state 
court  in  Kentucky  for  refusing  to  produce  certain 
monthly  reports  to  his  office  of  liquor  made  by  a  certain 
manufacturer.  His  refusal  was  based  on  section  3167  of 
the  Eevised  Statutes  and  the  rulings  of  his  department 
which  did  not  permit  the  giving  out  of  anything  contained 
in  internal  revenue  returns  or  documents  for  purposes 
other  than  those  which  the  statutes  of  the  United  States 
contemplated.  The  ruling  was  made  by  the  Secretary  of 
the  Treasury  through  the  commissioner  of  internal  reve- 
nue. In  holding  the  imprisonment  improper,  Mr.  Justice 
Harlan  adopted  the  elaborate  opinion  of  Judge  Evans  of 
the  district  court.®*  In  an  able  exposition  of  the  law,  the 
learned  judge  last  named  stated  the  determination  reached 
by  the  court  in  a  series  of  conclusions  which  form  a  valu- 
able epitome.  First,  that  the  reports  are  executive  docu- 
ments, which  the  United  States,  in  its  sovereign  capacity, 
has  acquired  for  the  sole  purpose  of  administering  its  own 
governmental  affairs;  second,  that  the  officers  of  the  na- 

li.  E.  8  Q.  B.  255;  Beatson  v.  Skene,  Brod.   &  B.    156n,   8   Price,   244n,   i 

5  Hurl.  &  N.  838,  29  L.  J.  Ex.  430,  Moore,  593  (between  an  agent  of  gov- 

6  Jur.,  N.  S.,  780 ;  Earl  v.  Yass,  1  ernment  and  Secretary  of  State) ; 
Shaw,  229;  Gray  v.  Pentland,  2  Serg.  United  States  v.  Six  Lots,  1  Woods 
&  E.  (Pa.)  23;  Wiorthington  v.  Sorib-  (IT.  S.),  234,  Fed.  Cas.  No.  16,299 
ner,  109  Mass.  4)87,  12  Am.  Eep.  736;  (between  a  United  States  district  at- 
In  re  Huttman,  70  Fed.  699;  In  re  torney  and  the  attorney  general). 
Weeks,  82  Fed.  729  (instructions  to  97  Boske  v.  Oomingore,  177  U.  S. 
TTnited  States  collectors) ;  Boske  v.  45,9^  44  l.  Ed.  846,  20  Sup.  Ct.  Eep. 
Oomingore,  177  U.  S.  459,  44  L.  Ed.  701.  Followed  in  Iti  re  Lamberton, 
846,  20  Sup.  Ot.  Eep.  701  (reports  to  124  Fed.  446,  holding  internal  revenue 
federal  eollectora).  In  like  cases,  sec-  collector  cannot  be  compelled  to  dis- 
ondary  evidence  will  not  be  received  close,  as  a  witness,  names  of  persona 
of  such  papers:  Gray  v.  Pentland,  2  in  w^hose  places  special  tax  stamps 
Serg.  &  E.  (Pa.)  23.  are     posted.      See,     also,     Meyer     v. 

96  Wyatt  V.  Gore,  Holt,  N.  P.  299  Home  Ins.  Co.,  127  Wis.  304,  106  N. 

(communications    between     tiie    gov-  't^    1090. 

ernor  of  a  province  and  his  attorney  93  j^  ^^  Comingore,  96  Fed.  552. 

general) ;    Anderson   v.   Hamilton,    2 
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tional  government  cannot  be  compelled  by  another  sover- 
eign to  put  those  documents  at  its  disposal,  without  some 
express  law  of  the  United  States  authorizing  it;  third, 
that  such  documents  are  privileged,  and  to  a  certain  extent 
QMasi-confidential,  communications,  the  use  of  which  is  lim- 
ited to  the  purposes  for  which  they  are  made,  unless  the 
parties  interested  consent  to  a  more  extensive  use  (this 
proposition  more  especially  applies  to  the  reports  of  the 
storekeeper) ;  fourth,  that  any  demand  for  their  use  by 
any  outside  party  must  depend  for  success  upon  the  cour- 
tesy of  the  government,  and  upon  its  notion  as  to  the 
public  policy  of  complying  with  the  request;  fifth,  that 
no  litigant  has  any  right  to  their  use  in  any  other  way  or 
upon  any  other  basis  than  such  as  may  be  fixed  by  the 
United  States  or  under  its  authority;  sixth,  that  the  re- 
ports are  property,  and  their  ownership  rests  in  the  United 
States;  seventh,  that  the  state,  either  as  a  litigant  or 
otherwise,  has  no  right  to  exercise  any  control  over  them, 
through  its  courts  or  otherwise,  except  as  the  right  may 
be  given  by  congressional  enactment  or  the  courtesy  of  the 
government;  eighth,  that  the  secretary  of  the  treasury  has 
lawful  authority  to  control  or  to  make  regulations  for  con- 
trolling that  property  and  its  custody;  ninth,  that  the  reg- 
ulations made  were  within  his  authority,  and  show  the  only 
way  in  which  the  courtesy  of  the  government  respecting 
the  matter  in  hand  will,  in  the  absence  of  legislation,  be 
exercised,  and  the  courts  have  no  power  to  overrule  it; 
tenth,  that  the  state  court  had  no  lawful  jurisdiction,  right, 
or  power  to  impose  upon  the  collector,  an  officer  of  another 
sovereignty,  the  duties  of  making  copies  of  the  reports, 
or  that  of  permitting  others  to  take  them,  or  that  of 
compiling  information  from  their  contents;  eleventh,  that 
the  reports  are  parts  of  the  governmental  archives,  ac- 
cumulated through  mere  executive  and  administrative 
processes,  and  as  such  are  privileged,  at  least  to  the  ex- 
tent that  no  other  sovereignty  in  its  own  interest  can  seize 
or  control  them  for  any  purpose  whatever  without  the 
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consent  of  the  sovereign  owner,  lawfully  manifested;  and, 
twelfth,  that  the  effort  to  make  the  collector  testify  to 
their  contents  is  virtually  an  attempt  to  compel  the  United 
States  to  produce  them.  The  proposition  underlying  all 
the  others  is  that  nobody  can  acquire  any  control  over  or 
right  in  this  class  of  papers  belonging  to  the  United  States 
in  any  manner  except  by  its  authority.^®  In  an  English 
case,  it  was  held  that,  in  the  first  instance,  the  question  is 
to  be  determined  by  the  officer  at  the  head  of  the  depart- 
ment, and  that,  unless  he  submits  the  question  to  the  court,, 
the  disclosure  will  not  be  compelled  by  the  court  un- 
less there  is  very  conclusive  evidence  that  it  would  not 
be  prejudicial  to  the  public  service.^""  In  England,  the 
privilege  also  extends  to  the  debates  and  the  proceedi-ngs 
of  parliament.^  The  law  recognizes  the  duty  of  every 
citizen  to  communicate  to  the  government  and  to  its  offi- 
cers such  information  as  he  may  have  concerning  the 
commission  of  offenses  against  the  laws;  and  for  the  pur- 
pose of  encouraging  the  performance  of  that  duty  with- 
out fear  of  consequences,  the  courts  have  long  held  that,, 
when  the  government  is  immediately  concerned,  a  witness 
cannot  be  compelled  to  disclose  the  names  of  persons  by 
whom  and  to  whom  information  has  been  given  which 
led  to  the  discovery  of  the  offense.  Thus,  in  revenue 
cases,  a  witness  is  not  compelled  to  disclose  the  name  of 

99  These    eonolusions    seem    to    be  433,  25  L.  Ed.  309;  Virginia  Coupon 

supported  .by   1   Greenl.   Ev.,  §§  250,  Cases,  114  V.  S.  286,  5  Sup.  Ct.  Rep. 

251;    XJnited    States    \.    Eliason,    16  911,  29  L.  Ed.  185 ;  In  re  Ayers,  123. 

Pet.  291,  10  L.  Ed.  968 ;   Hagood  v.  IT.  S.  443,  8  Sup.  Ct.  Rep.  164,  31  L. 

Southern,  117  XT.  S.  52,  29  L.  Ed.  805,  Ed.   216.     Nor  would   mandamiis  lie, 

6    Sup.    Ct.    Eep.    608 ;    Ableman    v.  because  no  statute  made  it  the  duty  of 

Booth,  21  How.  506,  16  L.  Ed.  169 ;  the  collector  to  give  copies  or  inf orma- 

Cunningham  v.  Maeon  E.  E.  Co.,  109  tion  of  the  returns:    Ex  parte  Eow- 

U.  S.  451,  452,  3  Sup.  Ct.  Eep.  292,  land,  104  U.  S.  612,  26  L.  Ed.  S61. 

609,  27  L.  Ed.  992 ;  Electoral  College  lOO  Beatson  v.  Skene,  5  Hurl.  &  N. 

Case,   1   Hughes,   571,  Fed.   Oas.  No.  838,  29  L.  J.  Ex.  430,  6  Jur.  N.  S.  780. 

4336;  Boyd  v.  United  States,  116  XT.  l  Plunkett  v.  Cobbett,  5  Esp.  137; 

S.  616,  6  Sup.  Ct.  Eep.  524,  29  L.  Ed.  Steph.  Ev.,  art.  112.     As  to  prooeed- 

746;    Blaot,    Const.    Law,    441;    Ex  ings  of  the  United  States   senate  in 

parte  Eeed,  100  U.  S.  13,  25  L.  Ed.  executive  session,  see  Law  v.  Scott,  5 

538;  Carr  v.  United  States,  98  U.  S.  Har.  &  J.  (Md.)  438. 
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the  informer,^  or  to  state  whether  he  himself  was  the  in- 
former.' The  same  rule  has  been  applied  in  cases  of 
treason,*  counterfeiting,'  larceny,*  and  in  actions  for  libel 
based  upon  communications  sent  to  public  officers,  charg- 
ing the  plaintiff  with  misconduct  in  office  or  with  offenses 
against  the  law.''  As  to  communications  made  between 
witnesses  and  prosecuting  attorney,  the  cases  are  not  at 
one.  The  weight  of  authority  is  in  favor  of  the  privilege.^ 
The  interest  of  the  public  in  protecting  the  privacy  of  a 
communication  seems,  indeed,  greater  when  it  is  made  to 
a  prosecuting  officer  in  that  capacity  than  when  it  is  made 
by  a  client  to  his  attorney.  Persons  having  knowledge 
regarding  the  commission  of  a  crime  ought  to  be  encour- 
aged to  reveal  to  the  prosecuting  attorney  fully,  freely 
and  unreservedly  the  source  and  extent  of  their  informa- 
tion.    The  possibility  that  what  they  say,  under  such  cir- 


2  Rex  V.  Akers,  6  Eap.  125n. 

S  Attorney  General  v.  Bryant,  15 
Mees.  &  W.  169,  15  L.  J.  Ex.  265.  Or 
where  special  tax  stamps  are  posted: 
In  re  Lamberton,  124  Fed.  446. 

i  Kex  T.  Hardy,  24  How.  St.  Tr. 
199,  753,  816,  823 ;  Eex  v.  Watson, 
32  How.  St.  Tr.  1,  102,  105,  2  Stark. 
116,  136. 

5  United  States  v.  Moses,  4  Wash. 
C.  C.  726,  Fed.  Gas.  No.  15,825. 

6  State  V.  Soper,  16  Me.  293,  33 
Am.  Dec.  666. 

7  Gray  v.  PiBntla;nd,  2  Serg.  &  E. 
(Pa.)  23;  Earl  v.  Vass,  1  Shaw,  229; 
Home  V.  Bentinck,  2  Brod.  &  B.  130,  4 
Moore,  563 ;  Eobinson  v.  May,  2  Smith 
(Eng.),  3;  Worthington  v.  Scribner, 
109  Mass.  487,  12  Am.  Eep.  736,  re- 
viewing many  cases.  In  the  follow- 
ing cases  it  was  held  that  privilege 
did  not  attach :  King  v.  United  States, 
112  Fed.  988,  50  C.  C.  A.  647,  where 
the  court  said  that  the  conversations  of 
government  detectives  and  other 
agents  with  witnesses,  with  the  pur- 
pose and  effect  of  inducing  and  in- 
lluencing  the  evidence   of   such   wit- 


nesses, do  not  rise  to  the  dignity  of 
state  secrets,  and,  when  a  witness  so 
induced  or  influenced  appears  on  the 
stand  and  testifies,  he  may  be  cross- 
examined  as  to  any  and  all  induce- 
ments made  to  him  on  the  part  of 
anyone  in  connection  with  his  evi- 
dence; and  that  it  would  be  intoler- 
able for  government  agents  to  be  al- 
lowed to  give  inducement  to  witnesses, 
and  not  have  the  same  freely  exposed 
on  the  witness-stand,  so  as  to  inform 
the  court  and  jury  as  to  the  proper 
weight  of  the  evidence  given;  Smith 
V.  Smith,  2  Penne.  (Del.)  365,  45  Atl. 
848  (letter  carrier's  knowledge  of 
clandestine  correspondence  acquired 
through  request  not  to  deliver  letters 
except  to  certain  person) ;  Edison 
Elec.  Lt.  Co.  V.  United  States  Elee. 
Lt.  Co.,  44  Fed.  2,94  (correspondence 
between  applicant  and  department  as 
to  unissued  patent).  See,  also.  City 
of  Camden  v.  Public  Service  R.  Co. 
(N.  J.),  86  Atl.  447,  as  to  irrelevancy 
of  motive  of  public  oflScial  acting  in 
the  discharge  of  his  duty. 
8  See  §  749,  atite. 
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cumstances,  will  be  used  against  them  tends  to  impose  a 
natural  restraint  upon  their  conduct  and  to  deprive  the 
officer  of  the  benefit  of  their  services.'  Disclosures,  un- 
der such  circumstances,  to  the  attorney,  ought  to  be  con- 
sidered as  confidential,  and  it  would  tend  to  defeat  the 
benefits  the  public  may  derive  from  them,  should  they  be 
made  use  of  to  the  prejudice  of  those  from  whom  they 
come.^"  Public  policy  requires  that  a  person  in  making 
communications  to  a  prosecuting  attorney,  relative  to 
criminals  or  persons  suspected  of  being  guilty  of  crime, 
should  be  at  liberty  to  make  a  full  statement  to  him  with- 
out fear  of  disclosure.^^  In  the  Kansas  case  refeiTed  to,'^ 
Mason,  J.,  examined  the  conflicting  cases  with  care.    He 


9  "Michael  v.  Matson,  81  Kan.  360, 
105  Pac.  538,  in  wMeh  the  eases  on 
the  subject  are  eollectecl. 

,  10  State  V.  Phelps,  Kirby  (Conn.), 
282. 

11  Oliver  v.  Pate,  43  Ind.  132.  In 
a  United  States  supreme  court  case 
(Vogel  V.  Gruaz,  110  U.  S.  311,  28 
L.  Ed.  158,  4  Sup.  Ct.  Eep.  12),  this 
case  was  approved,  the  court  adding; 
"The  free  and  unembarrassed  admin- 
istration of  justice  in  respect  to  the 
criminal  law,  in  vphieh  the  public  is 
concerned,  is  involved  in  a  case  like 
the  present,  in  addition  to  the  con- 
siderations which  ordinarily  apply  in 
communications  from  client  to  coun- 
sel in  matters  of  purely  private  con- 
cern  But  there  is  another  view 

of  the  subject.  The  matter  concerned 
the  administration  of  penal  justice, 
and  the  principle  of  public  safety  jus- 
tifies and  demands  the  rule  of  exclu- 
sion." In  Iowa,  a  very  strong  ex- 
pression of  opinion  is  to  be  found  in 
Gabriel  v.  McMuUin,  127  Iowa,  426, 
103  N.  W.  355,  which,  after  citing 
with  approval  State  v.  Houscworth, 
91  Iowa,  740,  60  N.  W.  221,  says: 
"A  county  attorney  is  an  officer  whose 


duty  it  is  to  investigate  crime  and 
to  prosecute  therefor,  not  in  the  in- 
terest of  the  individual  who  may  have 
suffered,  but  for  the  good  of  the 
state;  and  it  is  very  clear  to  us  that 
it  is  not  only  the  privilege,  but  the 
duty  of  every  citizen  who  knows  of 
facts  tending  to  show  the  commission 
of  a  crime  to  communicate  such  in- 
formation to  the  public  oflScer  whose 
duty  it  is  to  investigate  the  matter 
and  to  commence  a  criminal  prosecu- 
tion if  a  crime  has  been  committed. 
Any  other  rule  would  hainper  the  ad- 
ministration of  justice.  A  party  hav- 
ing knowledge  of  facts  tending  to 
show  that  a  crime  has  been  committed 
will  hesitate  to  lay  such  faets  before 
the  proper  officer  if  the  information 
thus  given  may  be  made  the  basis  of 
an  action  for  damages  against  him." 
Cases  of  the  same  tendency,  but  in 
which  the  immunity  was  claimed  by 
the  public  officer,  are:  State  v.  Brown 
et  al.,  2  Marv.  (Del.)  380,  397,  36 
Atl.  458;  Worthington  v.  Scribner, 
109  Mass.  487,  12  Am.  Rep.  736;  In  re 
Quarles  &  Butler,  158  TJ.  S.  532,  39 
L.  Ed.  1080,  15  Sup.  Ct.  Rep.  959. 
12  Michael  v.  Matson,  supra. 
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points  out  that  in  two  of  them,"  while  the  decisions  are 
clearly  opposed  to  the  privilege,  the  question  chiefly  dis- 
cussed was  whether  the  relation  of  attorney  and  client 
existed,  and  in  the  latter  it  was  held  that,  if  the  privilege 
could  othei-wise  have  been  claimed,  it  had  been  loSt  by 
waiver.  In  Michigan,  it  was  held  that  on  the  trial  of  a 
criminal  case  it  was  proper  to  allow  the  defendant  to  show, 
for  the  purpose  of  impeachment,  that  the  complaining 
witness  had  made  statements  to  the  prosecuting  attorney 
inconsistent  with  his  testimony.  The  reason  given  was 
that  public  policy  required  an  acquittal  unless  the  accused 
was  in  fact  guilty.  The  court  said:  "We  are  not  called 
upon  in  this  case  to  consider  whether  there  may  not  be 
cases  in  which  the  prosecuting  attorney  would  be  ex- 
cused, in  the  interest  of  the  state,  from  disclosing  what 
had  been  told  to  him  with  a  view  to  the  commencement  of 
criminal  proceedings.  There  would  be  strong  reasons 
in  many  cases  why  the  counsel  of  the  state  should  be  in- 
violably kept;  and  nothing  we  shall  say  in  this  case  will 
be  intended  to  lay  down  a  rule  except  for  the  very  case 
at  bar  and  others  standing  upon  the  same  facts.  "^*  In 
some  states  statutes  exist  providing  that  public  officials 
cannot  be  examined  as  to  communications  made  to  them 
in  official  confidence  when  public  interests  would  suffer 
by  the  disclosure.^^  Documents  which  are  part  of  the 
archives  of  a  foreign  consulate  are  privileged." 

13  Granger    v.    Warrington,    8    HI.  that  an  innocent  man  is  not  to  be  eon- 

299 ;   Cole  v.  Andrews,  74  Minn.   93,  demned   when    his    innocence    can   be 

76  N.  W.  962.  proved  is   the  policy  that   must  pre- 

U  People  V.  Davis,   52  Mich.   569,  vail."     In   Cobb    v.    Simon,   119   Wis. 

18  N.   W.   362.     A  similar  rule   was  597,  100  Am.  St.  Eep.  909,  97  N.  W. 

applied  in  Marks  v.  Beylrus,  23  Q.  B.  276,  and  also  in  Meysenberg  v.   En- 

Div.  404,  498,  where  it  was  said:  "If  gelke,  18  Mo.  App.  346,  the  decisions 

upon  the  trial  of  a  prisoner  the  judge  cannot  be  said  to  affect  the  question 

should    be   of   opinion    that    the   dis-  here  considered,  as  the  circumstances 

closure  of  the  name  of  the  informant  were  exceptional. 

is  necessary  or  right  in  order  to  show  15  Cal.  Code  Civ.  Proe.,  §  1881,  par. 

the  prisoner's  innocence,  then  one  pub-  5_ 

lie  policy  is  in  conflict  with  another  ^g  g-^j^^  ^_  ^^.    ^^^  ^^^^  ^gg^ 

public   policy,    and    that    which   says 
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§763(781).  Arbitrators.  —  Partly  because  the  law 
looks  with  favor  on  the  end  of  litigation,  and  partly  be- 
cause of  the  inconvenience  which  would  follow  if  arbi- 
trators could  be  called  generally  as  witnesses,  the  exemp- 
tion from  testifying  on  some  subjects  extends  to  them. 
Thus,  an  arbitrator  cannot  be  called  to  contradict  or 
impeach  the  award  or  to  show  that  it  should  be  construed 
to  mean  what,  on  its  face,  it  does  not  purport  to  mean;^'' 
or  that  he  did  not  in  fact  agree  to  the  award ^*  or  that  he 
or  his  associates  were  guilty  of  misconduct;^®  or  to  state 
the  grounds  of  the  award,  ^°  or  to  show  that  the  award 
had  been  misconstrued  or  signed  without  reading,  or  to 
otherwise  impeach  it,  except  for  fraud.-^  A  paper  called 
an  "opinion,"  signed  by  the  arbitrators,  and  delivered  in 
a  certain  case  by  them  to  the  counsel  of  the  parties,  ac- 
companying the  award,  which  paper  purports  to  cite  rea- 
sons for  the  decision  of  the  arbitrators,  but  is  not  made  a 
part  of  the  award,  nor  in  any  way  referred  to  in  the 
award,  and  is  not  required  by  the  agreement  of  submis- 
sion, or  the  oaths  of  the  arbitrators,  is  not  competent  evi- 
dence to  impeach  the  award.^^    But  it  may  be  shown  by 

17  Doke  V.  James,  i  N.  Y.  568;  etc.  E.  Co.,  37  L.  J.  Eq.,  N.  S.,  719, 
Fidler  v.  CotDper,  19  Wend.  285 ;  Dater       L.  R.  6  Eq.  429. 

V.  Wellington,  1  Hill  (N.  T.),  319;  22  Corrigan  v.  Eoekefeller,  supra. 
Packard  v.  Reynolds,  100  Mass.  153 ;  Eussell,  in  his  work  on  Arbitration, 
Corrigan  v.  Eoekefeller,  67  Ohio  St.  page  471,  speaking  of  voluntary  state- 
354,  66  N.  E.  95;  Tucker  v.  Page,  69  ments  by  arbitrators  giving  an  ex- 
Ill.  179;  Taylor  v.  Scott,  26  Mo.  App.  plana tion  of  the  grounds  of  the  award, 
249.  says:  "When  the  arbitrator  is  willing 

18  Campbell  v.  Western,  3  Paige  that  the  principle  of  his  decision 
(N.  Y.),  124.  should  be  reviewed  by  the  court,  he 

19  Claycomb  v.  Butler,  3-6  HI.  100.  should  raise  the  question  by  stating 

20  Withington  v.  Warren,  10  Met.  a  case  in  his  award.  If  the  parties 
(Mass.)  431.  do  not,  during  the  reference,  think  fit 

21  Johnson  v.  Ihirant,  4  Oar.  &  P.  to  ksk  for  a  case,  and  the  losing  party 
327,  2  Barn.  &  Ad.  925,  109  Eng.  Ee-  applies  for  a  statement  of  the  grounds 
print,  136;  Ellis  v.  Saltan,  4  Car.  &  of  his  decision  afterward,  the  courts 
P.  327,  note  a;  Withington  V.  Warren,  will  not  notice  it";  citing  London 
10  Met.  (Mass.)  431;  Packard  v.  Eey-  Dock  Co.  v.  Tnistees  of  the  Poor  of 
nolds,  100  Mass.  153;  Ellison  v.  the  Parish  of  Shadwell,  32  L.  J.  Q.  B. 
Weathers,  78  Mo.  115;  Pulliam  v.  30,  which  decision  fully  supports  the 
Pensoneau,   33   111.   375;    In  re  Ehys  text. 
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arbitrators  that  questions  over  which  they  have  no  juris- 
diction had  been  entertained;^^  or  that  a  given  claim  was 
or  was  not  included  in  their  award,  or  taken  into  consid- 
eration by  them; 24  or  what  matters  were  actually  sub- 
mitted to  and  considered  by  them,  when  this  becomes 
relevantj^"  or  that  the  award  had  never  been  consummated 
or  delivered.^'  The  testimony  of  arbitrators  has  been 
received  as  to  other  collateral  matters;  for  example,  the 
statements  and  acts  of  the  parties  during  the  trial  or 
reference.^''  In  an  action  to  set  aside  an  award,  it  is 
competent  for  one  of  the  arbitrators  (who  refused  to  join 
in  the  award)  to  testify  as  to  acts  of  partiality  and  mis- 
conduct on  part  of  the  other  arbitrators.^^  In  the  Ohio 
case  above  cited,^^  Spear,  J.,  has  dealt  exhaustively  with 
the  subject,  and  says  that  an  examination  of  the  authori- 
ties shows  that  there  is  conflict,  as  between  the  earlier 
and  the  later  decisions,  with  respect  to  the  conclusive- 
ness of  an  award  regular  on  its  face,  and  that  the  later 
decisions  incline  to  hold  the  rule  much  more  strongly  in 
the  support  of  such  awards  than  many  of  the  old  deci- 
sions, and  to  exclude  the  testimony  of  arbitrators  under 
circumstances  where  before  such  testimony  might  have 
been  admitted,  although  there  are  not  wanting  decisions 
of  remote  date  which  are  in  accord  with  the  spirit  of  the 
more  recent  ones.  "When  an  award  is  good  on  its  face, 
the  cases  do  not  all  agree  in  showing  how  far  the  courts 
will  allow  it  to  be  impeached  by  extraneous  evidence  of 

23  Buccleugh  V.  Metropolitan  Board,  26  Shulte  v.  Hennessey,  40  Iowa, 
L.  R.  3  Ex.  306,  5  Ex.  234.  3.52.     See,  also,   the  Canadian  eases: 

24  Hale  T.  Huse,  10  Gray  (Mass.),  In  re  Christie  and  Toronto  Junction, 
99;  Mayor  v.  Butler,  1  Barb.  (N.  Y.)  22  A.  E.  21;  Tremain  v.  Mackintosh, 
325.  E.  E.  D.  447. 

25  Hale  V.  Huse,  10  Gray  (Mass.),  27  Martin  v.  Thornton,  4  Esp.  181; 
99;  Thrasher  v.  Overly,  51  Ga.  91;  Calvert  v.  Priebus,  48  Md.  44 ;  Graham 
Hall  V.  Vanier,  6  Neb.  85;  Cady  v.  y.  Graham,  9  Pa.  254,  49  Am.  Dee 
Waker,  62  Mich.  157,  4  Am.  St.  Eep.  557. 

834,  28  N.  W.  805 ;  Duke  of  Buccleugh  „„  ^      . 

T.  Board  of  Works,  L.  E.  5  H.  L.  Cas.  ^'  ^«^"«  ^-  Lancashire  Ins.  Co.,  66 

41S,  2  Eig,  Eeprint,  448,  41  L.  J.  Ex.  ^'^^-  ^^S,  68  N.  W.  856. 

137.  29  Corrigan  v.  Eookefeller,  supra. 
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statements  of  the  arbitrator,  showing  that  he  has  decided 
on  reasons  not  tenable  in  law.  As  the  courts  of  law  are 
now  inclined  to  hold  that  awards  are  not  to  be  impeached 
for  mistakes  in  law  or  fact  not  apparent  on  the  award, 
they  will,  it  is  apprehended,  at  the  present  day,  in  gen- 
eral, reject  such  statements.'"" 

§  764  (782) .  Judges  as  witnesses. — Calling  the  judge 
as  a  witness  is  an  exceedingly  rare  event.  Nevertheless, 
it  has  sometimes  happened  that  a  presiding  judge  or  mag- 
istrate has  temporarily  left  the  bench  to  assume  the  role 
of  witness  in  the  pending  cause.  But  the  two  functions 
are  so  inconsistent  that  the  practice  is  obviously  im- 
proper.^' Among  the  objections  which  may  be  mentioned 
to  such  a  practice  are  the  following :  That  if  the  defendant 
is  entitled  to  the  testimony  of  the  judge,  the  plaintiff  is 
equally  entitled  to  his  testimony,  and  it  might  eventuate, 
if  this  practice  were  to  be  tolerated,  that  the  judge,  upon 
a  motion  for  a  nonsuit,  would  be  compelled  to  pass  upon 
the  weight  of  his  own  testimony;  and,  considering  the 
inclination  of  the  human  mind  to  attach  more  importance 
to  its  own  statements  than  to  those  of  others,  it  is  easy 
to  see  that  the  rights  of  the  litigants  might  be  prejudiced 
in  such  a  case.  Again,  while  upon  the  witness-stand,  he 
would  have  a  right  to  all  the  protection  that  any  other 
witness  has  under  the  law.  He  could  refuse  to  answer 
questions  which,  in  his  judgment,  might  tend  to  criminate 
him.  He  might  decline  to  answer  questions  the  admis- 
sibility of  which  it  would  be  necessary  for  the  court  to 

30  Russell,  Arb.,  p.  298.     See,  also,  mission,  he  had  refused  to  award  com- 

page  469,  where  that  learned  author  pensation." 

cites,     without     dissent,     Shelling    v.  31  Ins.tances   of   this   are   given   in 

Farmer,  1  Strange,  646,  93  Eng.  Ee-  People  v.  Dohring,  5©  N.  T.  374,  17 

print,    735,   as   holding   that,    "where  Am.  Rep.  349.     So  the  judge  cannot 

the  award  was  general,  and  purported  testify  as  to  confessions  made  to  him: 

to  decide  all  the  differences,  the  court  People  v.  Pratt,  133  Mich.  125,  67  L. 

refused  to  allow  the  arbitrator  to  be  B.  A.  923,  94  N.  W.  752.     See  §  748, 

called  to  prove  that,  in  respect  of  a  ante.     See,  also,  the  Canadian  ease  of 

claim  made  before  him  within  the  sub-  Reg.  v.  Petrie,  20  0.  E.  317. 
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determine,  and  which  would  bring  him  as  a  witness  in 
conflict  with  himself  as  a  court.  Again,  it  would  to  a 
certain  extent  lead  to  the  embarrassment  of  the  jury,  who 
are  subordinate  officers  of  the  court,  and  under  its  direc- 
tions to  have  to  weigh  the  testimony  of  the  judge  in  the 
same  scales  with  the  testimony  of  other  witnesses  in  the 
case  whose  testimony  was  opposed  to  that  of  the  judge.^^ 
And  again,  the  jury  might  find  difficulty  in  discriminating 
between  those  statements  of  the  judge  which  are  in  the 
nature  of  evidence  and  those  which  are  in  the  nature  of 
instructions.  Although  it  has  been  held  that  a  court  com- 
posed of  several  judges  or  magistrates  does  not  lose  juris- 
diction because  one  of  its  members  testifies  in  the  action, 
yet,  if  proper  objection  is  taken,  the  judgment  will  be  set 
aside.  In  a  well-known  New  York  case*^  the  court  said: 
"In  the  case  in  hand,  the  justice  of  the  sessions  who  was 
sworn  as  a  witness  did  not  leave  the  courtroom  while  the 
trial  was  progressing;  he  did  not  abandon  the  trial;  he  left 
the  bench  for  a  space,  intending  to  soon  return  to  it,  and  did 
soon  return.  The  mere  absence  from  the  bench,  while  he 
was  in  the  witness-box,  did  not  bring  this  case  within  that 
above  cited.**  If  the  Niagara  county  sessions  lost  juris- 
diction of  this  case,  it  was  not  because  any  of  the  members 
of  the  court  were  not  present  at  the  trial  ready  to  per- 
form the  duty  assigned  to  them  by  the  laws.  The  court 
had,  in  the,  first  instance,  obtained  jurisdiction,  and  was 
in  the  exercise  of  it.  Did  it  lose  it  because  one  of  its  mem- 
bers was  called  from  his  place  on  the  bench  to  stand  for 
a  time  in  the  witness-box  and  give  testimony?  We  are 
inclined  to  think  that  it  was  error  to  permit  him  to  take 
his  place  and  be  sworn  and  testify  as  a  witness.  It  was 
erroneous,  not  because  in  this  instance  any  harm  came 
either  to  the  people  or  to  the  defendant,  for  neither  made 

32  Maitland  v.  Zanga,  14  Wash.  92,  of  several  judges  may  be  a  witness, 
44  Pae.  117.  if  he  leaves  the  bench  and  takes  no 

33  People  V.  Dohring,  59  N.  T.  374,  further    judicial    part    in    the    trial; 
17  Am.  Eep.  349.     In  the  opinion  of  Tayl.  Ev.,  10th  ed.,  §  3379. 

Taylor,   under  the   English  rule,   one  34  Blend  y.  People,  41  N.  Y.  604. 
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objection,  and  both  consented;  bnt  because  such  practice, 
if  sanctioned,  may  lead  to  unseemly  and  embarrassing 
results,  to  the  hindering  of  justice,  and  to  the  scandal  of 
the  courts All  the  constituents  of  the  court  of  ses- 
sions were  together  in  one  place.  All  and  each  were  ready 
and  able  to  perform  each  and  every  duty  incumbent  upon 
them.  That  one  of  the  members  of  the  court  was  not  in 
the  place  in  the  room  customary  for  one  to  occupy  holding 
his  office  did  not  disorganize  and  disrupt  the  court.  If 
so,  a  temporary  absence  from  the  bench  for  any  purpose 
would  work  the  same  result.  "^°  For  still  stronger  rea- 
sons, a  single  presiding  judge,  magistrate  or  referee  can- 
not properly  be  a  witness  in  a  cause  pending  before  him.^* 
It  has,  however,  been  held  that  a  judge  may   waive    the 


35  If  a  judge  is  put  upon  the  stand 
as  a  witness,  lie  has  all  the  rights  of 
a  witness,  and  he  is  subject  to  all  the 
duties  and  liabilities  of  a  witness.  It 
may  ehanee  that  he  may,  for  reasons 
sufficient  for  himself,  but  not  suffi- 
cient for  another  of  equal  authority 
in  the  court,  decline  to  answer  a  ques- 
tion put  to  him,  or  in  some  other  way 
bring  himself  in  conflict  with  the 
court.  Who  shall  decide  what  course 
shall  be  taken  with  him?  Shall  he 
return  to  the  bench  and  take  part  in 
disposing  of  the  interlocutory  ques- 
tion thus  arising,  and  upon  the  deci- 
sion being  made,  go  back  to  the  stand, 
or  ,  go  into  custody  for  contempt? 
The  first  would  be  unseemly,  if  not 
unlawful,  for  it  would  be  passing  ju- 
dicially upon  his  own  case.  The  last 
would  disorganize  the  court  and  sus- 
pend its  proceedings.  Other  like  re- 
sults may  be  conceived  as  possible, 
equally  as  contrary  to  the  good  con- 
duct of  judicial  proceedings :  Reg.  v. 
Gazard,  8  Car.  &  P.  595.  See  an  in- 
teresting footnote :  1  Campbell's  Lives, 
Ch.  J.  166.  Therefore,  the  inclina- 
tion of  the  courts  has  been  to  hold 
that,  when  it  is  necessary  for  the  con- 


duet  of  the  trial  that  one  should  act 
as  judge,  he  may  not  be  called  from 
the  bench  to  be  examined  as  a  wit- 
ness; but,  when  Ms  action  as  a  judge 
is  not  required,  because  there  is  a  suffi- 
cient court  without  him,  he  may  be- 
come a  witness,  though  it  is  then 
decent  that  he  do  not  return  to  the 
bench.  See,  also.  People  v.  Miller,  2 
Park  Or.  (N.  Y.)  197;  Morss  v. 
Morss,  11  Barb.  (N.  Y.)  510. 

36  McMillan  v.  Andrews,  10  Ohio 
St.  112;  Morss  v.  Morss,  11  Barb. 
(N.  Y.)  510;  People  v.  Miller,  2  Park. 
Or.  (N.  Y.)  197;  Dabney  v.  Mitchell, 
66  Ala.  496;  Baker  v.  Thompson,  89 
Ga.  486,  15  S.  E.  644;  Rogers  v.  State, 
60  Ark.  76,  46  Am.  St.  Eep.  164,  31 
L.  R.  A.  465,  and  note,  29  S.  W.  894 ; 
Estes  V.  Bridgforth,  114  Ala.  221,  21 
South.  512;  Randall  v.  Wadsworth, 
130  Ala.  633,  31  South.  555;  Shock- 
ley  v.  MorgaJi,  103  Ga.  156,  29  S.  E. 
694;  State  v.  De  Malo,  69  N.  J.  L. 
590,  55  Atl.  644;  Gray  v.  Crockett,  35 
Kan.  66,  10  Pac.  452  ("It  is  now  well 
settled  that  the  same  person  cannot 
be  both  witness  and  judge  in  a 
cause") ;  Rose  v.  Buhler,  2  Mart. 
(La.),  N.  S.,  312. 
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privilege  and  testify  to  the  facts  which  transpired  before 
him  at  a  former  trial ;^''  and  judges  and  justices  of  the 
peace  have  been  called  to  prove  what  witnesses  have  sworn 
to  before  them  at  a  former  trial.  While  their  notes  are 
not  in  evidence,  such  notes  may  be  used  to  refresh  their 
memory.*^  For  very  obvious  reasons,  Judges  are  not 
compelled  to  state  the  reasons  for  their  decisions  nor  to 
give  evidence  as  to  that  which  transpires  in  the  consult- 
ing-room;^^ and  "it  is  doubtful  whether  a  judge  is  com- 
pellable to  testify  as  to  anything  which  came  to  his  knowl- 
edge in  court  as  such  judge."*"  A  judge  is  not  bound  to 
leave  the  bench  to  testify.  Public  policy  would  authorize 
his  refusal.  But  it  is  no  ground  of  exception  that  he  has 
waived  his  privilege  and  given  evidence.*^  In  a  few  cases 
statutes  exist  providing  that  trial  judges  are  competent 
witnesses,  and  provision  is  made  for  administering  the 
oath  and  for  postponement  and  trial  before  another 
judge.*^  Where  such  provisions  are  in  force,  it  has  been 
held  error  on  the  part  of  the  judge  to  testify  over  objec- 
tion. "In  many  ways,"  said  the  court  in  a  Washington 
case,*^  "it  seems  to  us  that  this  practice  would  lead  to  em- 
barrassment, and  would  have  a  tendency  to  lower  the  stand- 
ard of  courts  and  bring  them  into  contempt."  If  a  judge 
has  testified  on  the  first  trial  in  an  action,  he  cannot  pre- 

3T  Martin  v.  Thornton,  4  Esp.  181;  land  v.  People,  33  Colo.  322,  80  Pae. 

Taylor  v.  Larkin,  12  Mo.  103,  49  Am.  887;  Agan  v.  Hey,  30  Hun  (N.  Y.), 

Dee.   119    (testimony  of  a  justice  of  591.     In    Taylor    v.   liarkin,    12    Mo. 

the  peace  as  to  the  grounds  of  his  de-  103,  49  Am.  Deo.  119,  it  was  held  that 

cision)  ;    State    v.   Houghton,   45    Or.  a  justice   of   the   peace  who   tried   a 

110,    75    Pac.    887    (under-  statute) ;  cause    was    a   competent    witness    to 

State  V.  Hindman,  159  Ind.  586,  65  prove  the  grounds  upon  which  it  was 

N.    E.    911.     See,    also.    Welcome    v.  decided. 

Batchelder    23  Me.  85      On  appeal   a  ,„                          ^^_                         ^_ 

probate  judge  was  allowed  to  testify  ^^          g  ^^^^  ^  ^   ^^^ 
that,  when  the  cause  was  before  him, 

he  had  no  interest  therein:  Sigourney  "  Welcome  v.  Batehelder,   23   Me. 

V.   Sibley,   21   Pick.    (Mass.)    101,   32  ^^-     ^ee,  also,  Supples  v.  Gannon,  44 

Am    Dec    24S.  ^°"°-   '^^^'   ^®S-   v.   Harvey,   8    Cox 


38  Hufe  V.  Bennett,  4  Sand.  (N.  Y.) 


C.  C. 


120;  Zitske  v.  Goldberg,  38  Wis.  216.  *^  See  Gal.  Code  Civ.  Proc,  §  1883. 

39  Whart.   Ev.,   3d  ed.,  §600;    No-  43  Maitland  f.  Zampa,  «Mpm. 
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side  on  the  hearing  of  a  second  trial;  and  it  has  been  held 
error  for  a  trial  court  not  to  grant  an  application  for  a 
change  of  venue  in  such  cases,  especially  vphere  the  judge 
was  a  witness  as  to  "one  of  the  most  material  and  most 
stubbornly  contested  issues  of  fact"  therein.**  The  mere 
fact  that  a  judge  "may"  be  a  witness  does  not  of  itself 
necessarily  disqualify  him  from  presiding  at  the  trial ;  nor 
does  the  fact  that  he  conducted  the  preliminary  examina- 
tion which  resulted  in  the  prosecution.*^ 

§  765  (783).  Privilege  as  to  transactions  in  the  jury- 
room — Grand  jurors. — ^At  common  law,  and  in  most  of  the 
states,  the  oath  administered  to  grand  jurors  binds  them 
to  preserve  inviolate  the  secrets  of  the  jury-room;  and  on 
this  ground,  .as  well  as  on  other  grounds  of  public  policy, 
it  was  the  common-law  rule,  quite  strictly  enforced, 
that  the  proceedings  of  grand  jurors  were  privileged, 
and   could   not   be    made    public.""    Accordingly,    it   was 

44  Burlington  Ins.,  Co.  v.  McLeod,  for  not  answering  a  given  questionf 
40  Kan.  54,  19  Pac.  354.  How  would  lie  deal  witli  counsel  who 

45  State  V.  Loekridge,  6  Okl.  Or.  persisted  in  asking  him  objectionablo 
216,  118  Pac.  152.  This  case,  how-  questions?  If  he, is  called  as  a.  bona 
ever,  holds  contrary  to  tihe  weight  of  fide  witneiss  during  the  course  of  the 
authority  that  the  judge  is  a  compe-  trial,  he  should  not  further  preside; 
tent  witness  in  the  cause  he  is  trying.  if  he  is  subpoenaed  before  the  trial, 
The  diciwm  is  qualified  to  a  certain  the  reason  is  stronger  still.  If  the 
extent  by  the  ruling,  but  it  lends  subpoena  is  a  mere  subterfuge  to  pro- 
strong  color  to  a  praictiee  which  can-  cure  a  change  of  judge  and  prevent 
not  be  too  severely  condemned.  When  him  presiding,  he  should  disregard  it 
a  single  judge  leaves  th«  bench  and  and  stand  upon  his  undoubted  privi- 
oceupies  the  witness-stand,  it  is  mere  lege.  Notwithstanding  some  author- 
juggling  with  words  to  say  that  be-  ities  to  thte  contrary,  the  weight  is 
cause  he  is  in  the  courtroom  it  is  no  against  the  dictum  referred  to,  and 
matter  where  he  sits.  Pro  hao  viae  there  can  be  little  doubt  that  when 
he  is  no  longer  the  presiding  judge  the  judge  leavesi  the  bench  and  be- 
when  he  assumes  the  role  of  witness.  comes  a  witness,  the  proceedings  are 
A  few  illustrations  out  of  the  many  coram  non  judice. 

that  could  be  furnished  will  disclose  46  Owens  v.  Owens,  81  Md.  518,  32 
the  incongruity.  If  counsel  il  ..Ited  Atl.  247;  State  v.  Fassett,  16  Conn, 
the  witness-judge,  would  he  and  could  457;  Greenl.  Ev.,  §  252;  Best,  Ev., 
he  be  the  judge  in  his  own  cause?  10th  ed.,  §  579.  This  privilege  ex- 
How    would    he    deal    with    himself  tends  to  all  who  are  necgssarily  aid- 
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formerly  held  that  grand  jurors  could  not  be  asked 
to  state  the  testimony  of  a  witness  given  before  theiQ, 
for  the  purpose  of  impeaching  him  at  the  trial.*'^  But 
it  is  now  generally  held  in  this  country  that  a  grand 
juror  may  be  called  to  show  that  the  statements  of 
a  witness  on  the  trial  are  in  contradiction  to  those  made 
by  him  before  the  grand  jury.*^  Nor  can  one,  charged 
with  committing  perjury,  shield  himself  by  the  claim  that 
the  transactions  of  the  grand  jury  room  are  inviolate.*® 
As  further  illustrations  of  the  same  subject,  grand  jurors 
have  been  allowed  to  swear  to  the  statements  of  the  ac- 
cused made  before  them,^"  to  the  suspicious  conduct  of  a 
witness,^''-  and  to  the  fact  that  certain  witnesses  were  or 
were  not  examined  before  them.'^  Although,  as  we  have 
seen,  the  ancient  rule  has  been  much  relaxed,  it  is  still  held 
contrary  to  public  policy  to  allow  members  of  the  grand 
jury  to  testify  in  any  collateral  proceeding  to  such  facts 


ing  the  grand  jury,  as,  for  example, 
the  state's  attorney:  McLellan  v. 
Eichardeon,   1   Shep.    (Me.)    82. 

47  Imlay  v.  Bogers,  7  N.  J.  L.  347, 
1-2  Vin.  Abr.  20,  tit.  "Evidence." 

48  Commonwealth  v.  Mead,  12  Gray, 
167,  71  Am.  Deo.  741;  Jones  v.  Tur- 
pin,  6  Heigk.  (Tenn.)  181;  State  v. 
Wood,  53  N.  H.  484;  People  v.  Hul- 
but,  4  Denio  (N.  Y.),  133,  47  Am. 
Dec.  244;  United  States  v.  Eeed,  2 
Blatchf.  (U.  S.)  435,  Fed.  Gas.  No. 
16,134;  State  v.  Benner,  64  Me.  267; 
Clanton  v.  State,  13  Tex.  App.  139; 
Gordon  v.  Commonwealth,  92  Pa.  216, 
37  Am.  Eep.  672;  State  v.  Brown,  28 
Or.  147,  41  Pae.  1042 ;  State,  v.  Me- 
Pherson,  114  Iowa,  492,  87  N.  W. 
421;  Wooley  v.  State  (Tex.  Cr.  App.), 
64  S.  W.  1054;  People  v.  O'Neil,  107 
Micih.  556,  65  N.  W.  540  (by  statute). 
The  praetitioner  should  consult  the 
statutes  of  -the  jurisdiction  as,  in 
many  states,  there  are  statutes  on  the 
subject.  In  a  few  cases,  such  evd- 
denee  has  been  allowed  to  confirm  a 


witness :  Perkins  t.  State,  4  Ind.  222 ; 
People  V.  Hulbut,  4  Denio  (N.  Y.), 
138,  47  Am.  Dec.  244. 

49  State  y.  Broughton,  7  Ired.  (N. 
C.)  96,  45  Am.  Deo.  507;  State  v. 
Fassett,  16  Conn.  457;  Jones  v.  Tur- 
pin,  6  Heisk.  (Tenn.)  181;  People  t. 
Hulbut,  4  Denio  (N.  Y.),  133,  47  Am. 
Dec.  244;  People  v.  Young,  31  Cal. 
563;  Izer  v.  State,  77  Md.  110,  26 
Atl.  282. 

50  United  States  v.  Porter,  2  Craneh 
C.  G.  60,  Fed.  Gas.  No.  16,072 ;  United 
States  V.  Charles,  2  Craneih  G.  C.  76, 
Fed.  Cas.  No.  14,786. 

51  State  V.  Broughton,  7  Ired.  (N. 
C.)   96,  45  Am.  Dec.  507. 

52  Commonwealth  v.  Hill,  11  Gush. 
137;  People  v.  Northey,  77  Cal.  618, 
19  Pac.  86'5,  20  Pac.  129.  See  In  re 
Archer,  134  Mich.  408,  96  N.  W.  442, 
See,  also,  note  on  "Secrecy  in  the 
Grand  Jury  Boom,  Grand  Jurors  as 
Witnesses,"  to  Commonwealth  t.  Green, 
12  Am.  St.  Eep.  914. 


765  (783)       THE  LAW   OF  EVIDENCE  IN  CIVIL  CASES. 


592 


as  the  opinions  or  statements  of  tlie  other  jurors  during 
the  consultations,  or  to  impeach  their  finding,  or  to  prove 
that  some  of  the  witnesses  were  not  duly  sworn,  or  that 
the  indictment  was  not  concurred  in  or  not  founded  upon 
sufficient  evidence.**  Thus,  in  a  New  York  case,  the  de- 
fendant offered  one  of  the  grand  jurors  as  a  witness  on 
the  trial  of  an  indictment  charging  the  defendant  with 
five  different  offenses,  to  prove  that  only  one  offense  was 
shown  before  the  grand  jury,  and  the  testimony  was  re- 
jected.^* Bronson,  C.  J.,  delivering  the  opinion  of  the 
appellate  court,  said:  "Here,  the  evidence  which  the  de- 
fendant proposed  to  give  could  amount  to  nothing  less 
than  an  impeachment  of  the  grand  jurors.  They  had 
found  a  bill  charging  the  defendant  with  five  different  of- 
fenses; and  the  substance  of  the  offer  was  to  show  that 
only  one  offense  had  been  proved  before  them.  It  cannot 
be  proper  to  allow  the  jurors  to  be  thus  assailed.  To 
permit  the  question  to  be  tried  over  again  in  another  place, 
whether  the  indicting  jurors  had  sufficient  evidence,  or 
any  evidence,  to  warrant  their  findings,  would  be  plainly 
contrary  to  the  policy  of  the  law,  which  in  everything  that 
may  affect  the  jurors  themselves,  has  placed  the  seal  of 
secrecy  upon  their  proceedings.  There  is  a  further  objec- 
tion to  the  evidence  which  the  defendant  wished  to  give. 
The  indictment,  when  presented  in  due  form  by  the  grand 
jury,  and  filed  in  court,  is  a  record;  and,  like  other  rec- 
ords, imports  absolute  verity.  It  cannot  be  impeached, 
unless  it  be  done  upon  motion,  by  showing  that  it  was  not 
founded  upon  sufficient  evidence,  or  that  there  was  any 
other  fault  or  irregularity  in  the  proceedings.  It  can 
neither  be  done  by  plea  averring  against  the  record,  nor 


68  State  V.  Brouglnto-n,  7  Ireil.  (N. 
C.)  96,  45  Am.  Dee.  507;  Hall  v, 
State,  134  Ala.  90,  32  South.  750 
State  V.  Baltimore  Ey.  Co.,  15  W.  Va, 
362,  36  Am.  Bep.  803 ;  Gordon  v.  Com 
raonwealth,  92  Pa.  216,  37  Am.  Eep 
672;  People  v.  Hulbut,  4  Deaio  (N 
Y.),  133,  47  Am.  Doe.  244;  Stato  r, 
Fassett,  16  Conn.  457;  State  v.  Baker, 


20  Mo.  338;  State  v.  Oxford,  30  Tex. 
42S.  See  note  on.  "Testimony  of 
Members  of  Grand  Jury  as  to  Num- 
ber of  Grand  Jurors  Concurring  in  In- 
dictments" to  Hooker  v..  State,  1  Ann. 
Cas.  649. 

B4  People  T.  Hulbut,  4  Denio   (N. 
Y.),  133,  47  Am.  Dec.  244. 
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by  evidence  on  the  trial."  It  is  held  by  the  weight  of 
authority  that,  even  in  a  direct  proceeding  on  a  motio^n  to 
set  aside  the  indictment,  it  cannot  be  shown  by  the  testi- 
mony of  the  jurors  that  the  indictment  was  not  voted  for 
by  a  sufficient  number  of  the  jury.  Thus,  in  an  English 
case  ^^  a  motion  was  made  for  a  rule  to  show  cause  why 
the  indictment  should  not  be  quashed,  and  an  affidavit  of 
the  foreman  of  the  grand  jury  that  one  of  the  grand  jurors 
did  not  vote  on  the  indictment  and  that  the  votes  of  the 
others  were  evenly  divided  was  offered,  but  the  court  re- 
fused to  receive  it,  on  the  ground  that  they  could  not  act 
upon  what  transpired  in  the  grand  jury  room.  So  in  Mis- 
souri,^^  it  appeared  that  after  a  change  of  venue  had  been 
granted,  the  indictment  was  dismissed,  on  motion  based 
on  affidavits  of  some  of  the  grand  jurors  that  the  requisite 
number  to  find  an  indictment  did  not  vote ;  but  the  supreme 
court  held  that  this  was  error,  because  such  a  practice  was 
against  the  policy  and  positive  provisions  of  the  law,  re- 
quiring proceedings  of  grand  juries  to  be  kept  secret,  and 
would  expose  grand  jurors  not  only  to  intimidation,  but  to 
corruption,  by  persons  accused  of  crime,  and  also  because 
the  statutes  of  that  state  declared  in  express  terms  that 
no  grand  juror  should  "be  obliged  or  allowed  to  declare 
in  what  manner  he  or  any  other  member  of  the  grand  jury 
voted.  "^'^     But  the  contrary  view  also  has  the  support  of 

55  Eex  V.  Marsh,  6  Ad.  &  E.  236,  against   the   policy   of   the   law,    and 
112  Eng.  Eeprint,  89.  would   subject  grand  jurors   to  most 

56  State  V.  Baker,  20  Mo.  338.  pernicious  influences,   and  that  if   it 

57  In  State  v.  Oxford,  30  Tex.  428,  were  allowed,  trials  for  murder  would 
a  plea  in  abatement  was  filed  at  the  seldom  occur.  The  decision  was,  how- 
arraignment,  setting  forth  that  the  ever,  based  in  part  on  a  provision  in 
"pretended  indictment"  returned  in  the  statute  to  the  effect  that  an  indict- 
the  case  was  returned  by  mistake,  and  ment  might  be  set  aside  "if  it  ap- 
praying  that  it  be  abated;  and  the  peared  by  the  records  of  the  court 
court  belo-w  admitted  the  testimony  that  it  was  not  found  by  at  least 
of  seven  of  the  grand  jurors,  inolud-  twelve  grand  jurors,"  the  court  Hold- 
ing the  foreman,  to  show  that  no  such  ing  that,  on  the  principl©  of  expressio 
indictment  was  in  fact  found;  but  unius,  exclusio  alterius,  parol  proof  of 
the  appellate  court  held  that  this  was  such  irregularity  was  inadmissible, 
error,    because   such   a    practice    was 

Evidence  IV — 38 
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very  high  authority.*^  It  has  been  held  in  New  York^* 
that  on  a  motion  to  set  aside  an  indictment,  affidavits  of 
grand  jurors  were  admissible  to  show  that  such  indictment 
was  never  in  fact  voted  on  by  the  grand  jury.  Sheldon, 
C.  J.,  delivering  the  opinion  of  the  court,  said:  "The  mo- 
tion was  opposed  upon  the  grounds  that  parol  testimony 


S8  Low's  Case,  4  Me.  439,  16  Am. 
Dec.  271,  and  note;  Commonwealtli  v. 
Smith,  9  Mass.  107.  In  People  v. 
Hulbnt,  supra,  Bronson,  C.  J.,  refer- 
ring to  Low's  Case,  supra,  said  that  in 
that  case  "the  grand  jurors  were  al- 
lowed to  testify  that  they  acted  under 
the  mistaken  impression  that  it  was 
sufSeient  if  a  majority  of  the  jurors 
concurred  in  finding  the  bill;  and  that 
twelve  of  their  number  had  not  in 
fact  agreed  to  the  bill  in  question. 
But  this  was  not  on  a  trial  before 
the  traverse  jury,  but  on  a  motion; 
and  the  ootirt  fully  recognized  the 
distinction  between  attacking  a  rec- 
ord in  a  collateral  proceeding  and  a 
motion  to  set  aside  or  amend  it.  So 
long  as  the  record  remains,  no  defect 
in  the  evidence  upon  which  it  was 
founded,  nor  any  irregularity  in  the 
proceedings,  however  great,  can  fur- 
nish any  answer  to  it.  But  when  the 
ends  of  justice  require  it,  a  record 
may  be  set  aside  on  motion;  and  when 
set  aside,  that  is  an  end  of  it.  If 
the  defendant,  instead  of  pleading 
and  going  to  trial  on  the  indictment, 
had  moved  to  quash  or  set  aside,  or 
to  strike  out  the  first  four  counts,  it 
is  possible  th^t  the  motion  would  have 
been  granted.  But  that  is  a  question 
on  which  I  do  not  intend  to  express 
an  opinion.  On  the  trial,  neither  the 
court  nor  the  jury  could  havp  any- 
thing to  do  with  the  proceedings  in 
the  grand  jury  room.  Their  only  of- 
fice was  to  inquire  whether  the  de- 
fendant was  guilty  of  the  offenses  laid 
to  Ms  charge."     In  the  note  to  Low's 


Case,  16  Am.  Dec.  281,  the  late  A.  C. 
Freeman  says  that  if  any  general  rules 
can  be  safely  deduced  from  these  ad- 
judications, they  would  seem  to  be 
these:  1.  That  such  testimony  is  not 
admissible  in  any  case  or  for  any  pur- 
pose, except  upon  a  direct  proceeding 
to  set  aside  the  indictment;  2.  That  it 
is  not  admissible  even  in  a  direct  pro- 
ceeding where  it  is  offered  for  the  pur- 
pose of  showing  that  the  indictment 
was  voted  for  by  the  grand  jurors,  or 
any  of  them,  without  evidence,  or  upon 
insufficient  or  incompetent  evidence, 
or  to  show  how  any  particular  grand 
juror  voted,  or  what  opinion  he  ea- 
pressed  upon  the  case;  3.  That  it  is 
admissible  in  a  direct  proceeding  to 
show  that  the  indictment  was  not  in 
fact  voted  for  by  the  legal  number  of 
grand  jurors.  Such  a  rule  would  ap- 
pear to  afford  sufficient  protection  to 
the  secrecy  and  freedom  of  investiga- 
tions by  the  grand  jury,  and  would, 
on  the  other  hand,  save  both  the  court 
and  the  accused  the  time,  trouble  and 
expense  of  a  trial  upon  an  indictment 
returned  by  mistake  or  otherwise, 
when  no  indictment  had  in  fact  been 
found. 

59  People  V.  Shattuck,  6  Abb.  N. 
C.  33.  See,  also,  Sparrenberger  v. 
State,  53  Ala.  4S1,  25  Am.  Eep.  643; 
Cherry  v.  State,  6  Fla.  679;  Shattuck 
V.  State,  11  Ind.  473;  State  v.  Sy- 
monds,  36  Me.  12S ;  Commonwealth 
V.  Smith,  9  Mass.  107;  Territory  v. 
Hart,  7  Mont.  42,  14  Pac.  768;  State 
V.  Horton,  63  N.  C.  595. 
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could  not  be  given  to  impeach  the  action  of  the  grand 
jury;  that  the  indictment  was  a  record,  and  imported  abso- 
lute verity;  and  that  no  member  of  the  grand  jury  could 
be  sworn  to  disclose  their  deliberations.  These  objections 
apply  to  a  case  where  it  is  sought  to  impeach  the  record  in 
some  collateral  proceeding,  but  this  is  a  direct  motion  be- 
fore the  court  in  which  the  record  remains  to  have  it  set 
aside  as  void  or  erroneous.  The  accused  is  protected  by 
the  Bill  of  Eights,  and  cannot  be  held  to  answer  for  a  cap- 
ital or  otherwise  infamous  crime,  unless  on  presentment 
or  indictment  of  a  grand  jury;  that  grand  jury  must  be  a 
legal  grand  jury,  and  the  vote  of  twelve  at  least  of  the 
body  must  concur  in  the  finding  of  a  bill;  otherwise,  one 
cannot  be  found.  "When  it  is  suggested  to  the  court  that 
an  irregularity  or  error  in  the  respect  now  urged  had 
occurred,  it  is  consistent  with  the  general  superintending 
power  and  duty  of  the  court  that  a  proper  inquiry  should 
be  instituted  in  order  that  the  evil  or  wrong  may  be  ar- 
rested.®" Now,  of  what  service  would  this  inquiry  be  to 
the  accused,  or  to  public  justice,  unless  grand  jurors  could 
be  called  upon  and  testify  as  to  the  vote,  the  concurrence 
in  which  is  of  so  essential  and  vital  importance?  The  in- 
ference from  the  fact  that  the  grand  jury  have  found  and 
presented  an  indictment  is  that  it  was  so  found  by  at  least 
twelve  of  the  number  of  that  body.  It  is  no  state  secret, 
nor  is  it  a  part  of  their  counsel,  which  each  member  has 
been  sworn  not  to  divulge.  If  it  was,  then  they  could 
never  disclose  that  an  indictment  had  been  found.  How 
each  one  voted,  or  what  each  one  said  during  their  delibera- 
tions, are  matters  that  can  never  be  disclosed,  for  upon 
the  inviolable  secrecy  which  the  law  has  imposed  as  to 
these  particulars  depend,  in  a  great  degree,  the  efficiency, 
and  independence,  and  integrity  of  the  grand  inquest.  It 
is  of  necessity  that  some  grand  juror  must  be  called  upon 
to  testify  as  to  whether  a  vote  was  taljen,  and  the  result,. 

60  CommonweaJtih  v.  Smith,  9  Mass.       439,    16    Am.    Dec.    271;    People    T. 
110;    Low's    Case,    4    Greenl.    (Me.)       Strong,  1  Abb.  Pr.,  N.  S.,  244. 
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else  the  investigation  as  to  those  facts  would  be  futile." 
In  many  states  statutes  have  been  enacted  declaring  the 
prohibition,  and  in  some  states  the  exceptions  are  also 
prescribed.'^ 

§  766  (784).  Same— Petit  jurors— When  juror  may  be 
witness. — ^It  is  a  familiar  rule  that,  in  the  jury-room,  one 
juror  has  no  right  to  communicate  to  the  others  facts 
material  to  the  issue,  and  to  which  testimony  might  have 
been  properly  given.     If  a  juror  is  to  be  a  witness,  he 


81  The  following  provisions  are  ex- 
tracted from  the  California  PenaJ 
Code,  as  typical  of  the  code  provi- 
sions : 

§  903.  The  foil-owing  oath  must 
be  administered  to  the  foreman  of  the 
grand  jnry:  "You,  as  foreman  of  the 
grand  jury,  will  diligently  inquire 
into,  and  true  presentment  make,  of 
all  public  offenses  against  the  people 
of  this  state,  committed  or  triable 
within  this  county,  of  which  you  shall 
have  or  can  obtain  legal  evidence. 
You  will  keep  your  own  counsel,  and 
that  of  your  fellows  and  of  the  gov- 
ernment, and  will  not,  except  when 
required  in  the  due  course  of  judi- 
cial proceedings,  disclose  the  testi- 
mony of  any  witness  examined  be- 
fore you,  nor  anything  which  you  or 
any  other  grand  juror  may  have  said, 
nor  the  manner  in  which  you  or  any 
other  grand  juror  may  have  voted  on 
any  matter  before  you.  You  will  pre- 
sent no  person  through  malice,  hatred, 
or  iU-wiil,  nor  leave  any  unpresented 
through  fear,  favor,  or  affection,  or 
for  any  reward,  or  the  promise  or 
hope  thereof;  but  in  all  your  present- 
ments you  will  present  the  truth,  the 
whole  truth,  and  nothing  but  the 
truth,  according  to  the  best  of  your 
skill  and  understanding,  so  help  you 
God." 


§  904.  The  following  oath  must 
be  immediately  thereupon  adminis- 
tered to  the  other  grand  jurors  pres- 
ent: "The  same  oath  which  your  fore- 
man has  now  taken  before  you  on 
his  part,  you  and  each  of  you  shall 
well  and  truly  observe  on  your  part, 
so  help  you  God." 

§  92.6.  Every  member  of  the 
grand  jury  must  keep  secret  whatever 
he  himself  or  any  other  grand  juror 
may  have  said,  or  in  what  manner  he 
or  any  other  grand  juror  may  have 
voted  on  a  matter  before  them;  but 
may,  however,  be  required  by  any 
court  to  disclose  the  testimony  of  a 
witness  examined  before  the  grand 
jury,  for  the  purpose  of  ascertaining 
whether  it  is  consistent  with  that 
given  by  the  witnesses  before  the 
court,  or  to  disclose  the  testimony 
given  before  them  by  any  person, 
upon  a  charge  against  su«h  person  for 
perjury  in  giving  his  testimony  or 
upon  trial  therefor. 

§  9-27.  A  grand  juror  cannot  be 
questioned  for  anything  he  may  say 
or  any  vote  he  may  give  in  the  grand 
jury  relative  to  a  matter  legally  pend- 
ing before  the  jury,  except  for  a  per- 
jury of  which  he  may  have  been 
guilty,  in  making  an  accusation  or 
giving  testimony  to  his  fellow-jurors. 
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should  be  sworn  and  examined  as  other  witnesses.*^  He 
rannot  be  permitted  to  testify  before  the  jury  as  to  facts 
which  he  claims  are  within  his  personal  knowledge,  because 
it  is  for  the  court  to  say  what  evidence  is  admissible  in 
the  cause.  Thus,  where  it  appeared  that  on  a  trial  for 
rape  two  of  the  jurors  stated  to  the  others,  while  consider- 
ing their  verdict,  that  the  accused  ruined  other  girls,  and 
was  an  improper  person  to  run  at  large,  and  should  be 
convicted  on  general  principles,  a  new  trial  was  granted.'^^ 
The  juror's  duty  is  to  be  governed  by  the  evidence  intro- 
duced on  the  trial  and  the  instructions  of  the  court.  Other- 
wise, in  case  of  an  erroneous  verdict,  it  would  be  impossi- 
ble to  review  it.®*  Although  there  are  serious  objections 
to  the  practice  of  allowing  a  juror  to  be  called  as  a  witness 
and  to  continue  to  act  as  juror,  it  has  been  sanctioned  in 
a  few  cases,  and  in  several  states  the  subject  is  regulated 
by  statute.®'  There  appear  to  be  very  few  modern  cases 
on  the  subject,  and  although  the  proceeding  has  a  tentative 
sanction,  it  is  open  to  so  many  abuses  that  it  should  be 
legislated  against  in  those  states  where  the  court  has  not 
the  power  to  deal  with  it.  If  a  juror  is  called  from  the 
box  and  subjected  to  a  vigorous  cross-examination,  he 
undoubtedly  returns  to  the  jury-box  with  a  strong  feeling 
against  the  party  who  so  examined  him,  and  in  favor 
of  the  party  who  sought  to  present  his  testimony  in  a 
favorable  light.  In  addition,  he  returns,  to  a  certain  ex- 
tent, discredited  by  the  encounter,  and  his  quota  to  the 
deliberations  of  the  other  jurymen  has  not  its  proper 
weight.     In  some   of  the   states  it  is  provided  that  the 

«2  Rex  V.  Bosser,  7  Car.  &  P.  MS;  Neb.  708,  55  N.  W.  234.     See,  also, 

Rex  V.  SuttoB,  4  Maule  &  S.  532,  105  the  Canadian  ease  of  Beg.  v.  Petrie, 

Eng.     Reprint,     931;     Anderson     v.  20  O.  R.  317. 

Barnes,  1  N.  J.  L.  203 ;  Wood  River  65  Chicago,  R.  I.  &  P.  B.  Co.  t.  Col- 
Bank  T.  Dodge,  36  Neb.  708,  55  N.  lier,  1  Neb.  (Unof.)  278,  95  N.  W. 
W.  234.  See,  also,  Woolfolk  v.  State,  472;  Savannah  P.  &  W.  B.  Co.  v.  Quo, 
85  Ga.  69,  11  S.  E.  814.  103  Ga.  125,  68  Am.  St.  Rep.  85,  40 

63  Richards   v.   State,   36   Neb.   17,  L.  B.  A.  483,  29  S.  E.  607;  People  v. 
53  N.  W.  1027.  Thiede,   11   Utah,   241,   39   Pae.    837 

64  Wood  River  Bank  v.  Dodge,  36  (interpreter). 


§  766  (784)       THE  LAW   OF  EVIDENCE   IN    CIVIL  CASES. 


598 


judge  himself,  or  any  juror,  may  be  called  as  a  wit- 
ness by  either  party,  but  in  such  case  it  is  in  the  dis- 
cretion of  the  court  or  judge  to  order  the  trial  to  be  post- 
poned or  suspended,  and  to  take  place  before  another  judge 
or  jury.®®  Testifying  after  the  trial  stands  on  an  entirely 
different  ground.  Petit  or  traverse  jurors  may,  in  a  subse- 
quent action,  testify  to  facts  occurring  at  the  former  trial, 
if  relevant ;  for  example,  as  to  the  statements  of  witnesses 
or  what  claims  were  allowed  by  the  jury ;  ®'^  and  if  the  fore- 
man of  the  jury  announces  the  verdict  erroneously,  this 
may  be  shown  by  the  evidence  of  the  jurors.®*  There  is  no 
fixed  rule  excluding  the  evidence  of  jurors  as  to  their  ver- 
dict. The  supreme  court  of  the  United  States  ®"  says : 
"There  is,  however,  a  recognized  distinction  between  what 
may  and  what  may  not  be  established  by  the  testimony  of 
jurors  to  set  aside  a  verdict."'^"  It  is  largely  a  matter  of 
judicial  discretion,  each  case  being,  in  a  measure,  a  law 
unto  itself.     None  of  the  cases  permit  a  juror  to  impeach 


66  See  Cal.  Code  Civ.  Proc,  §  1883. 
6T  Piatt  V.  St.  Clair,  6  Ohio,  227. 

68  Cogan  V.  Ebden,  1  Burr.  383,  97 
Eng.  Reprint,  361;  Roberts  v.  Hughes, 
7  Mees.  &  W.  399,  10  L.  J.  Ex.  337; 
Jackson  v.  Dickenson,  15  Johns.  (N. 
T.)  309,  8  Am.  Dec.  236;  Dalrymple 
^.  Williams,  63  N.  T.  361,  20  Am. 
Rep.  544;  Prussel  v.  Knowles,  5  Miss. 
90;  Capen  v.  Stoughton,  16  Gray 
(Mass.),  364;  Peters  v.  Fogarty,  55 
N.  J.  L.  386,  26  Atl.  855. 

69  Matto  V.  United  States,  146  XJ.  S. 
140,  3.6  L.  Ed.  917,  13  Sup.  Ct.  Rep. 
50. 

70  In  Butteris  v.  Mifflin  etc.  Min. 
Co.,  133  Wis.  343,  113  N.  W.  642  (dis- 
tinguishing Wolfgram  v.  Schoepke, 
123  Wis.  19,  3  Ann.  Cas.  398,  100  N. 
W.  1054),  it  was  held  that  aflfidavits 
of  four  jurors  that  the  verdict  was 
not  what  they  intended  it  should  be, 
and  that  they  did  not  intend  to  re- 
turn a  verdict  finding  that  the  de- 
ceased was  guilty  of  contributory  neg- 


ligence, were  not  receivable.  The 
court  said:  "We  cannot  conceive  how 
the  evidence  adduced  can  have  any 
effect  other  than  to  impeach  the  ver- 
dict itself.  In  no  aspect  of  the  ease 
does  it  tend  to  correct  a  mistake  in 
expressing  the  verdict  actually  agreed 
upon  by  all  the  jurors.  The  material 
statements  in  the  affidavits  are  to  the 
effect  that  these  jurors  had  a  different 
intention  from  the  one  expressed  in 
the  verdict,  and  that  they  were  mis- 
taken as  to  the  effect  of  the  finding 
the  jury  had  actually  agreed  upon. 
But  either  statement  results  in  an  im- 
peachment of  the  verdict  actually 
agreed  upon.  This  is  not  a  correction 
of  their  verdict,  but  is  an  Impeach- 
ment of  it  such  as  the  law  does  not 
permit."  See,  also,  to  like  effect, 
Owen  V.  Portage  Telephone  Co.,  126 
Wis.  412,  105  N.  W.  92-t.  (From  the 
note  to  Carlson  v.  Adix,  Ann.  Cas. 
1912  A,  1205.) 
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a  verdict  because  of  his  own  misconduct  or  that  of  other 
jurors  in  the  jury-room,  or  to  divulge  the  motives  or  the 
method  by  which  they  reached  the  verdict,  or  to  show  that 
he  or  they  mistook  the  charge  of  the  judge/^  This  dis- 
tinction was  clearly  marked  by  Bigelow,  C.  J.'^^  The 
learned  Chief  Justice  said:  "It  has  been  settled.  Upon 
sound  considerations  of  public  policy,  that  mistake  of  the 
testimony,  misapprehension  of  the  law,  error  in  computa- 
tion, irregular  or  illegal  methods  of  arriving  at  damages, 
unsound  reasons  or  improper  motives,  misconduct  during 
the  trial  or  in  the  jury-room,  cannot  be  shown  by  the  evi- 
dence of  the  jurors  themselves  as  the  ground  of  disturbing 

a  verdict  duly  rendered In  all  those  cases   [those 

establishing  this  rule]  it  will  be  found,  upon  examination, 
that  an  inquiry  was  attempted  into  the  conduct  of  jurors 
during  the  progress  of  the  trial,  ....  or  in  making  up 
the  verdict  to  which  they  finally  agreed.  But  in  the  pres- 
ent case  the  mistake  which  is  proved  by  the  testimony  of 
the  jurors  is  of  a  different  character.  It  is  not  one  con- 
nected with  the  consultations  of  the  jury  or  the  mode  in 
which  the  verdict  was  arrived  at  or  made  up.  No  fact  or 
circumstance  is  offered  to  be  proved  which  occurred  prior 
to  the  determination  of  the  case  by  the  jury  and  their  final 
agreement  on  the  verdict  which  was  to  be  rendered  by  them. 
But  the  evidence  of  the  jurors  is  offered  only  to  show  a 
mistake,  in  the  nature  of  a  clerical  error,  which  happened 
after  the  deliberations  of  the  jury  had  ceased  and  they  had 
actually  agreed  on  their  verdict.  The  error  consisted  not 
in  making  up  the  verdict  on  wrong  principles,  or  on  a  mis- 
take of  facts,  but  in  an  omission  to  state  correctly,  in  writ- 
ing, the  verdict  to  which  they  had,  by  a  due  and  regular 

Tl  Thomp.  &  M.  Jur.,  §440;   Owen  nett,  40  S.  C.  310,  18  8.  E.  886.     In 

V.  Warburton,  4  Bos.  &  P.  326,   127  some   states   affidavits   of   misconduct 

Eng.    Keprint,    489;     1    Greenl.     (by  are  specially  provided  for:    See  next 

Eedf.)   Ev.,  §  252a;  Smith  v.  Culbert-  section. 

■son,   9   Rich.    (S.   C.)    106,   in   which  72  Capen    v.    Stoughton,    16    Gray 

Wardlaw,    J.,    discusses    the    question  ('Mass.),  366. 
elaborately  and  ably;   State  v.  Bgn- 
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course  of  proceedings,  honestly  and  fairly  arrived.  .... 
No  considerations  of  public  policy  require  that  the  uncon- 
tradicted testimony  of  jurors  to  establish  an  error  of  this 
nature  should  be  excluded.  "^°  Circuit  Judge  Simonton, 
dealing  vrith  a  similar  case,''*  has  exhaustively  cited  the 
decisions  bearing  on  the  subject,  some  of  which  we  have 
extracted  from  his  opinion.  In  the  case  before  him  it 
appeared  there  had  been  eight  actions  on  policies  of  fire 
insurance.  Each  case  presented  substantially  the  same 
issues.  Two  of  the  cases  were  tried  and  a  full  verdict 
found  for  the  plaintiff.  All  the  other  cases,  six  in  number, 
were  then  submitted  to  the  same  jury  at  the  same  time  by 
the  same  judge.  Among  these  was  the  case  involving  the 
two  policies  of  the  defendant.  In  every  case  the  jury  found 
for  the  plaintiff.  In  every  other  case  but  this  the  jury 
found  a  full  verdict.  In  the  case  against  the  defendant 
which  formed  the  subject  matter  of  the  opinion  of  Simon- 
ton,  C.  J.,  referred  to,  the  action  was  upon  two  policies, 
and  the  jury  found  a  verdict  for  an  amount  covering  one 
only  of  the  policies.  The  testimony  of  some  of  the  jurors 
who  tried  the  case  established  the  fact  that,  after  deliberat- 
ing, they  all  concluded  to  find  for  the  plaintiff  its  claim  on 
both  policies,  and  directed  the  foreman  and  another  juror 
to  prepare  the  written  verdict ;  that  this  was  done,  but  that, 
either  through  inexperience  or  inadvertence  of  the  two 
jurors,  the  verdict  was  written  only  on  one  cause  of  action ; 
that,  when  they  returned  into  court,  and  all  the  several  ver- 
dicts were  read,  they  did  not  recognize  the  error,  and  the 

73  This  case  is  cited  and  followed  Dec.  236,  recognizes  and  approves  the 

by  the  supreme  court  of  New  Jersey  same     distinction.     In     the     case     of 

in  Peters  v.  Togarty,  55  N.  J.  L.  386,  Cohen  v.  Dubose,  Harp.  Eq.    (S.  C.) 

26  Atl.  855.     In  Woodward  v.  Leavitt,  102,   14  Am.  Dec.   709,  the  court  of 

107  Mass.  453,  9  Am.  Eep.  49,  a  full  last  resort'  in  South  Carolina  admitted 

citation  of  cases  bearing  on  the  gen-  the  testimony  of  jurors  for  precisely 

eral   question   is   made   and   the   case  the  same  purpose,  to  show,  not  how 

discussed.     The    distinction   made   by  they  reached  their  verdict,  but  what 

Bigelow,  C.  J.,  in  the  case  in  16  Gray  the  verdict  really  was. 

is  recognized.     And  Jackson  v.  Dick-  74  Pelzer    Mfg.    Co.    v.    Hamburg- 

enson,  15  Johns.,  at  page  317,  8  Am.  Bremen  F.  L.  Co.,  71  Fed.  826. 
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mistake  was  recorded.  "It  is  evident,"  said  the  learned 
judge  referred  to,  "that  this  was  a  mistake  and  one  of  the 
character  spoken  of  by  Chief  Justice  Bigelow,  reviewable 
and  open  to  correction. "  ''^  '  So  where  the  jury  had  agreed 
upon  a  verdict  for  one  defendant  and  could  not  agree  upon 
the  verdict  against  another  defendant,  and  the  foreman 
erroneously  announced  a  disagreement  as  to  both,  and  this 
was  evidenced  by  the  affidavits  of  all  the  jurors,  it  was  error 
to  deny  a  motion  to  correct  the  record.''*  Where  a  verdict 
rendered  was  without  interest,  the  court  on  the  following 
day  received  affidavits  of  all  the  jurors  that  it  was  their 
intention  to  allow  interest,  and  corrected  the  verdict  in 
this  respect.^''  In  an  Iowa  case,''^  the  jurors  agreed  upon 
their  verdict.  Through  mere  inadvertence  they  put  it  into 
such  form  as  to  render  it  ambiguous.  By  reason  of  such 
ambiguity  the  court  was  misled  in  the  reading  of  the  ver- 
dict, and  understood  it  to  be  a  verdict  for  defendants, 
whereas  it  was  intended  by  the  jurors  to  be  a  verdict  for 


T5  See,  also,  Johnson  v.  Towsley,  13 
Wall.  (U.  S.)  84,  20  L.  Ed.  485;  Part- 
ridge V.  Harrow,  27  Iowa,  96,  98  Am. 
Dec.  643;  Sidener  v.  Coons,  83  Ind. 
183 ;  Mechanics'  Bank  v.  Minthorne, 
19  Johns.  (N.  Y.)  246. 

76  Wirt  V.  Eeid,  138  App.  Div.  760, 
123  N.  T.  Supp.  706.  In  Cogan  v. 
Ebden  1  Burr.  383,  97  Eng.  Eeprint, 
361,  two  issues  were  joined,  and 
the  foreman  erroneously  reported  a 
general  verdict  for  the  defendant 
upon  both  issues  when  upon  one  of 
the  issues  eight  jurors  were  for  the 
plaintiff.  After  the  jury  were  dis- 
charged these  eight  jurors  made  affi- 
davit that  it  was  the  meaning  and 
intention  of  the  whole  jury  to  find 
one  issue  for  the  defendant  and  one 
for  the  plaintiff;  that  the  mistake  was 
discovered  by  them  an  hour  after  the 
jury  had  reported  and  been  dis- 
charged, but  not  until  the  judge  had 
gone  to  his  lodgings.     The  other  four 


jurors  refused  to  make  an  af&davit, 
the  foreman  stating  that  he  declined 
because  he  should  make  himself  ap- 
pear a  fool  to  the  court.  In  the  re- 
port it  is  stated  that  the  court  was 
clear  that  this  was  a  mistake  arising 
from  the  jury  being  unacquainted 
with  business  of  this  nature,  and  that 
it  was  agreeable  to  right  and  justice 
that  the  mistake  should  be  rectified. 
It  seems  to  have  been  recognized  in 
that  case  that  the  court  had  power  to 
order  a  verdict  for  one  party  upon 
the  evidence  of  jurymen,  when  such 
a  verdict  had  been  agreed  upon,  al- 
though it  was  exactly  contrary  to  the 
verdict  that  was  actually  returned  by 
the  foreman. 

7T  Elliott  V.  Gilmore,  145  Fed.  964, 

78  Carlson  v.  Addx,  144  Iowa,  653, 

123  N.  W.  321,  Ann.  Oas.  1912A,  1204, 

with  note,  to  which  we  are  indebted 

for  useful  illustrations. 
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the  plaintiffs.  "In  other  words,"  said  Evans,  C.  J.,  "the 
affidavits  disclose  that  after  the  jury  had  agreed  upon  their 
verdict  their  foreman  inadvertently  made  a  mistake  in  re- 
ducing it  to  proper  form.  The  general  rule  is  that  such  an 
inadvertent  error  is  always  correctible  when  it  can  be  cor- 
rected without  prejudice  to  innocent  parties.  And  even 
though  in  a  given  case  such  correction  cannot  be  made  to 
the  extent  of  affirmative  substitution  of  the  correct  verdict 
for  the  erroneous  one,  yet  the  erroneous  verdict  will  not  be 
allowed  to  stand."  So  their  evidence  or  affidavits  may  be 
received  to  show  the  misconduct  of  the  bailiff  in  tlie  jury- 
room,^®  or  the  misconduct  of  the  parties  or  their  agents  in 
attempting  to  influence  the  jury.^"  Their  affidavits  are  ad- 
missible to  show  that  they  did  not  read  papers  that  come 
before  them  by-  accident  and  which,  though  not  competent, 
might  have  influenced  them,  if  they  had  been  read.^^  But, 
in  general,  the  testimony  or  affidavits  of  petit  jurors  will  not 
be  received  as  to  their  deliberations  in  the  jury-room.^- 


T9  ,Nelins  V.  State,  2-1  Miss.  500,  53 
Am.  Dec.  94;  Wiggins  v.  Downer,  67 
How.  Pr.  (N.  Y.)  65;  Heller  v. 
People,  22  Colo.  11,  43  Pae.  124.  In 
Doran  v.  Shaw,  3  T.  B.  Mon.  (Ky.) 
411,  while  it  was  conceded  that  they 
might  give  evidence  to  prove  there 
was  no  verdict  or  that  the  verdict  ren- 
dered was  not  as  intended,  they  could 
not,  for  the  purpose  of  setting  aside 
their  verdict,  prove  the  interference  of 
the  sheriff  who  gave  the  "instruc- 
tions." It  was  also  held  that  their 
evidence  would  be  competent  in  a 
prosecution  of  the  sheriff.  In  Illi- 
nois, tihere  has  been  a  long  line  of 
decisions  from  Forester  v.  Guard, 
Breese  (HI.),  74,  to  Sanitary  District 
of  Chicago  v.  CuUerton,  147  111.  385, 
35  N.  E.  723,  approving  the  doctrine 
that  sueh  affidavits  cannot  be  received 
for  the  purpose  of  showing  cause  for 
setting  aside  the  verdict.  These  cases, 
however,  cannot  be  taken'  as  authori- 
ties against  the  use  of  the  jurors'  affi- 


davits for  the  correction  of  inadvert- 
ent mistake. 

80  Chews  V.  Driver,  1  N.  J.  L.  166; 
Keynolds  v.  Champlain  Trans.  Co.,  & 
How.  Pr.  (N.  T.)  7;  Ritchie  v.  Hol- 
brook,  7  Serg.  &  E.  (Pa.)  458 ;  Wood- 
ward V.  Leavitt,  107  Mass.  453,  9  Am. 
Rep.  49. 

81  Hix  V.  Drury,  5  Pick.  (Mass.) 
296,  302.     See  §  600,  ante. 

82  Clay  V.  Montgomery,  102  Ala. 
S97,  14  .South.  646;  Soens  v.  Chicago' 
etc.  Coal  Co.,  160  HI.  App.  467;  Pud- 
cell  V.  Tibbies,  101  Iowa,  24,  69  N.  W.- 
1120;  Trafton  v.  Pitts,  73  Me.  408; 
Walker  v.  Kennison,  34  N.  H.  257,- 
Purcell  V.  Southern  K.  Co.,  119  N.  C. 
728,  26  S.  B.  161;  Luft  v.  Linganie, 
17  E.  I.  420,  2i2  Atl.  942;  Carpenter 
V.  Willey,  65  Vt.  168,  26  Atl.  488; 
Probst  V.  Braeunlieh,  24  W.  Va.  356 ; 
Bailey  v.  Macaulay,  13  Q.  B.  815,  116 
Eng.  Reprint,  1475,  14  Jur.  80,  19  Lv 
J.  Q.  B.  73,  66  Eng.  Com.  L.  815. 
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Thus,  the  evidence  of  a  juror  is  inadmissible  to  show  that 
some  of  the  jury  did  not  in  fact  concur  in  the  verdict,^*  or 
did  not  understand  it,®*  or  to  show  a  misunderstanding  of 
the  charge  of  the  court  or  the  law  applicable  to  the  case ;  ^'' 
or  that  a  juror  consented  to  the  verdict  because  compelled 
by  poor  health  to  escape  confinement ;  *°  or  that  jurors 
were  influenced  by  improper  facts  or  by  information  im- 
properly obtained  during  the  deliberations  of  the  jury,®'^  or 


83  Reaves  v.  Moody,  15  Ricli.  (S. 
C.)  312;  Boetge  v.  Landa,  22  Tex. 
105;  Cochran  v.  Street,  1  Wash.  (Va.) 
79;  Cire  v.  Eighton,  11  La.  140; 
Thomas  v.  Jones,  28  Gratt.  (Va.)  383; 
Johnson  v.  Davenport,  3  J.  J.  Marsh. 
(Ky.)  390;  Hester  v.  State,  17  Ga. 
130;  Garretty  v.  Erazell,  34  Iowa, 
100;  Hallenbeek  v.  Garst,  96  Iowa, 
509,  65  N.  W.  417;  State  v.  McNa- 
mara,  100  Mo.  100,  13  S.  W.  938; 
People  V.  Kloss,  115  Oal.  567,  47  Pao. 
459. 

84  Jackson  v.  Williamson,  2  Term 
Kep.  281,  100  Eng.  Reprint,  153;  Fol- 
som  V.  Brawn,  25  N.  H.  114;  People 
V.  Soap,  127  Cal.  408,  59  Pac.  771. 
See  Smalley  v.  Morris,  157  Pa.  340, 
27  Atl.  734. 

85  St.  Louis  etc.  R.  Go.  v.  Cantrell, 
37  Ark.  519,  40  Am.  Rep.  105;  Smith 
T.  Eames,  4  HI.  (3  Scam.)  76,  36  Am. 
Dec.  515;  Christ  v.  City  of  Webster, 
105  Iowa,  119,  74  N.  W.  743;  Earner 
V.  Kansas  etc.  R.  Co.,  82  Kan.  842, 
109  Pac.  676;  State  v.  Millican,  15 
La.  Ann.  557;  Inhabitants  of  Bridge- 
water  V.  Inhabitants  of  Plymouth,  97 
Mass.  382 ;  Hanlon  v.  O'Keefe,  38  Mo. 
App.  273;  Reiss  v.  Pelham,  30  Misc. 
Rep.  545,  62  N.  T.  Supp.  607;  Jones 
T.  Parker,  97  N.  C.  33,  2  S.  E.  370; 
Holmau  v.  Riddle,  8  Ohio  St.  384; 
Murphy  v.  Murphy,  1  S.  D.  316,  9  L. 
R.  A.  820,  47  N.  W.  142;  Scruggs  v. 
State,  90  Tenn.  81,  15  S.  W.  1074; 
Saunders  v.  Fuller,  4  Humph.  (Tenn.) 
516;  Wood  v.  Gulf  etc.  B.  Co.,  15  Tex. 


Civ.  App.  322,  40  S.  W.  24;  Baker  v. 
Sherman,  71  Vt.  439,  46  Atl.  57;  Dan- 
ville Bank  v.  Waddill,  31  Gratt.  (Va.) 
469;  State  v.  Cobbs,  40  W.  Va.  718, 
22  S.  E.  310;  Sehultz  v.  Catlin,  78 
Wis.  611,  47  N.  W.  946;  Mirick  v. 
Hemphill,  17  Fed.  Cas.  9647a,  Hempst. 
179. 

86  Scott  V.  State,  7  Lea  (Tenn.), 
232;  Fitzgerald  v.  Clark,  17  Mont. 
100,  52  Am.  St.  Rep.  6,65,  30  L.  R.  A. 
803,  42  Pae.  273. 

87  Clum  V.  Smith,  5  Hill  (N.  Y.), 
560;  Price  v.  Warren,  1  Hen.  &  M. 
(Va.)  385;  Whitney  v.  Whitma,n,  5 
Mass.  405;  State  v.  Hascall,  6  N.  H. 
3-52,  361;  Johnson  v.  Parrotte,  34 
Neb.  26,  51  N.  W.  '290;  Knight  v. 
Fisher,  15  Colo.  176,  25  Pac.  78; 
State  V.  Beste,  91  Iowa,  565,  60  N.  W. 
112;  State  v.  Whalen,  98  Iowa,  662, 
68  N.  W.  554.  Expectation  of  clem- 
ency to  the  accused:  State  v.  Best, 
ni  N.  C.  638,  15  S.  E.  930;  State  v. 
Bennett,  40  S.  C.  308,  18  S.  E.  886; 
use  of  newspaper  and  other  docu- 
ments in  jury-room:  Mattox  v.  United 
States,  146  U.  S.  140,  36  L.  Ed.  917, 
13  Sup.  Ct.  Rep.  50;  Homer  v.  Inter- 
Mountain  Abstract  Co.,  9  Utah,  193, 
33  Pac.  700;  Gustavenson  v.  State,  10 
Wyo.  300,  68  Pac.  1006;  improper 
view  by  jury:  Siemsen  v.  Railway  Co., 
134  Cal.  494,  €6  Pac.  672;  PhilUps  y. 
Rhode  Island  Co.,  32  E.  I.  16,  31  L. 
R.  A.,  N.  S.,  930,  78  Atl.  342;  hws 
or  hostility  of  jurors:  Commonwealth 
v.  White,  147  Mass.  76,  16  N.  E.  707; 
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that  the  verdict  was  arrived  at  by  lot  or  by  some  other 
improper  mode.^*  It  is  essential  to  the  due  administration 
of  justice  that  jurors  should  understand  that  their  deliber- 
ations in  the  jury-room  are  inviolable,  and  that  the  reasons 
for  their  verdict  cannot  be  questioned.^*  The  courts  have 
rejected  affidavits  of  jurors  that  they  were  under  a  misap- 
prehension as  to  the  effect  of  the  verdict  upon  the  costs, 
and  would  not  have  agreed  to  if  they  had  known  the  law 
on  the  subject.  "Affidavits  of  jurors  are  not  admissible 
to  show  their  impressions  as  to  the  effect  of  their  finding, 
or  that  they  intended  something  different  from  what  they 
found  by  their  verdict.  To  allow  affidavits  of  jurors  for 
such  purposes,  or  to  show  the  consultations  that  took  place 
in  the  jury-room,  and  the  motives,  inducements,  or  princi- 
ples upon  which  the  jury  founded  or  joined  in  a  verdict, 
would  lead  to  great  mischief.  And  this  view  of  the  matter 
is  well  sustained  by  authority."*" 


Merriman's  Appeal,  108  Mich.  454,  66 
N.  W.  372;  improper  statements  of 
facts  in  .  jury -room :  Shepherd  v.  In- 
habitants of  Camd«n,  82  Me.  535,  20 
Atl.  91;  Rowe  v.  Canney,  139  Mass. 
41,  29  N.  E.  219;  Commonwealth  v. 
Meserve,  156  Mass.  61,  30  N.  E.  166; 
State  T.  Rush,  95  Mo.  199,  8  S.  W. 
221 ;  Johnson  v.  Parrotte,  34  Neb.  26, 
51  N.  W.  290;  intoxication  of  juror: 
People  V.  Deegan,  88  Cal.  602,  26  Pao. 
500;  Heller  v.  People,  22  Colo.  11,  43 
Pac.  124;  question  unconsidered  by 
jury  in  condemnation  proceedings : 
Fort  Lyons  Canal  Co.  v.  Parnan,  48 
Colo.  414,  109  Pac.  861. 

88  Owen  V.  Warburton,  1  Bos.  &  P. 
N.  K.  326,  27  Eng.  Reprint,  489; 
Tucker  v.  South  Kensington,  5  R.  I. 
558;   Moses  t.  Central  Park  Ry.  Co., 

3  Misc.  Rep.  322,  23  N.  T.  Supp.  23 ; 
Vasie  v.  Delaval,  1  Term  Rep.  11,  99 
Eng.  Reprint,  944 ;  Straker  v.  Graham, 

4  Meea.  &  W.  721,  7  D.  P.  C.  223, 
8  L.  J.  Eq.  86;  Surges  v.  Laiigley, 
6  Scott  N.  R.  518,  5  Man.  &  G.  72-2, 


134  Eng.  Reprint,  750 ;  State  v.  Doon, 
R.  M.  Charlt.  (Ga.)  1;  Pleasants  v. 
Heard,  15  Ark.  403;  Sawyer  v.  Han- 
nibal Ry.  Co.,  37  Mo.  240,  90  Am. 
Dec.  382;  Dana  v.  Tucker,  4  Johns. 
(N.  Y.)  487;  Heath  v.  Conway,  1 
Bibb  (Ky.),  398;  Haun  v.  Wilson,  28 
Ind.  296.  For  example,  by  taking 
an  average:  Roy  v.  Goings,  112  HI. 
656;  Houk  v.  Allen,  126  Ii^J.  568,  11 
L.  R.  A.  70:6,  25  N.  E.  897;  Dorr  v. 
Penno,  12  Pick.  (Mass.)  521;  Philips 
V.  Stewart,  60  Mo.  149;  Knight  v. 
Epsom,  62  N.  H.  356;  Ulrick  > .  D.  L. 
&  T.  Co.,  2  S.  D.  285,  49  N.  W.  1054; 
International  &  G.  N.  R.  Co.  v.  Gor- 
don, 72  Tex.  44,  11  S.  W.  1033. 

89  Woodward  v.  Leavitt,  107  Mass. 
453,  9  Am.  Rep.  49;  Heffron  v.  Gal- 
lupe,  55  Me.  563.  In  some  states  it 
is  held  that  the  rule  does  not  extend 
to  misconduct  outside  of  jury-room: 
Rush  V.  St.  Paul  etc.  Ry.  Co.,  70 
Minn.  5,  72  N.  W.  733;  Hempton  v. 
State,  111  Wis.  127,  86  N.  W.  596. 

80  Folsom  V.  Brawn,  25  N.  H.  114. 
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§  767  (785).    Evidence  showing  misconduct  of  jurors.— 

The  cases  already  cited  illustrate  that  the  courts  adhere 
•with  considerable  strictness  to  the  rule  that  the  testimony 
of  the  jurors  will  not  be  received  to  show  their  own  mis- 
take or  misconduct  or  that  of  their  fellows  while  in  the 
jury-room,  or  otherwise  to  impeach  their  verdict.^^  The 
following  reasons  have  been  assigned  for  rejecting  evi- 
dence or  affidavits  of  this  character:  "(1)  Because  they 
would  tend  to  defeat  their  own  solemn  acts  under  oath; 
(2)  Because  their  admissions  would  open  a  door  to  tamper 
with  jurymen  after  they  have  given  their  verdict;  (3)  Be- 
cause they  would  be  the  means  in  the  hands  of  a  dissatis- 
fied juror  to  destroy  a  verdict  at  any  time  after  he  had 
assented  to  it."*^     These  reasons,  considered  in  connec- 


91  Birmingham  R.  etc.  Co.  v.  Moore, 
148  Ala.  115,  42  South.  1024;  Castro 
T.  Gill,  5  Cal.  40;  Richards  v.  Sander- 
fion,  39  Colo.  270,  121  Am.  St.  Rep. 
167,  89  Pao.  769 ;  Southern  R.  Co.  v. 
Sommer,  112  Ga.  512,  37  S.  E.  735; 
Phillips  V.  Scales  Mound,  195  HI.  353, 

63  N.  E.  180 ;  McKinley  v.  Crawfords- 
ville  First  Nat.  Bank,  118  Ind.  375, 
21  N.  E.  36;  Pureell  v.  Tibbies,  101 
Iowa,  24,  69  N.  W.  1120;  Pittsburg 
Coal  Co.  V.  Withers,  19  Ky.  Law  Rep. 
113,  37  S.  W.  584;  Duhon  v.  Landry, 
15  La.  Ann.  691;  Greeley  v.  Mansur, 

64  Me.  211 ;  Boaley  t.  Chesapeake  Ins. 
Co.,  3  Gill  &  J.  (Md.)  450,  22  Am. 
Dee.  337;  Stevenson  v.  Detroit  etc.  R. 
Co.,  118  Mich.  651,  77  N.  W.  247; 
Green  v.  Terminal  R.  Assn.,  211  Mo. 
18,  109  S.  W.  715;  Inman  v.  Inkster, 
,00  Neb.  704,  134  N.  W.  265;  Blodgett 
V.  Park  (N.  H.),  84  Atl.  42;  Zint 
T.  Mulligan,  140  App.  Div.  230,  124 
N.  Y.  Supp.  1016;  Jones  v.  Parker, 
97  N.  C.  33,  2  S.  E.  370;  Parker  v. 
Blackwelder,  7  Ohio  C.  C.  140,  3  Ohio 
Cir.  Dec.  700;  Sanderson  v.  Penin- 
sula Lumber  Co.,  61  Or.  547,  123  Pac. 
513;  Smalley  v.  Morris,  157  Pa.  349, 
27  Atl  734;  Lee  v.  Rhode  Island  Co. 


(R.  I.),  66  Atl.  835;  Edward  Thomp- 
son Co.  v.  Gunderson,  10  S.  D.  .42,  71 
N.  W.  764;  Roller  v.  Baehman,  5  Lea 
(Tenn.),  153;  McGrew  v.  Norris 
(Tex.  Civ.  App.),  140  S.  W.  1143; 
Tarbell  v.  Tarbell,  60  Vt.  486,  15  Atl. 
104;  Moses  v.  Cromwell,  78  Va.  671; 
Raltou  V.  Sherwood  Logging  Co.,  54 
Wash.  254,  103  Pac.  28;  Ruckle  v. 
Car  etc.  Co.,  194  Fed.  459;  and  the 
fact  that  their  testimony  is  taken 
orally  by  stipulation  between  verdict 
and  filing  motion  for  new  trial  does 
not  render  it  admissible.  It  is  the 
same  as  if  it  were  contained  in  an 
afadavit:  Stroud  v.  Fish  (S.  D.),  136 
N.  W.  1125.  Pacts  which  cannot  be 
sworn  to  by  a  juror  to  impeach  his 
verdict  cannot  be  shown  by  a  third 
person  upon  information  from  that 
juror:  Gregory  v.  Bijou  Theater  Co., 
138  App.  Div.  690,  122  N.  Y.  Supp. 
1085. 

92  3  Grab.  &  Wat.  New  Trials, 
1428 ;  Woodward  v.  Leavitt,  107  Mass. 
453,  9  Am.  Rep.  49  (an  extended  re- 
view of  the  authorities).  See,  also, 
note  to  Crawford  v.  State,  24  Am.. 
Dec.  478.  See,  also.  Ward  v.  Black- 
wood, 48  Ark.  396,  3  S.  W.  624;  Rail- 
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iion  with  the  fact  that  it  always  has  been  the  policy  of  the 
law  to  keep  the  deliberations  of  juries  secret,  and  to  allow 
jurors  to  arrive  at  their  own  conclusions  without  the  fear 
of  being  afterward  compelled  to  disclose,  or  to  have  dis- 
closed, the  reasons  upon  which  such  conclusions  were  based, 
are  generally  advanced  by  the  later  cases  to  show  that  such 
affidavits  should  not  be  received.  In  a  Massachusetts 
case^^  Shaw,  C.  J.,  said:  "We  think  the  judge  was  right 
in  rejecting  evidence  of  the  alleged  partiality  and  miscon- 
duct of  a  juror  in  the  jury-room,  by  the  testimony  of  the 
juror  himself,  or  of  the  other  jurors.  It  is  a  rule  founded 
upon  obvious  considerations  of  public  policy,  and  it  is  im- 
portant that  it  should  be  adhered  to,  and  not  broken  in 
<apon  to  afford  relief  in  supposed  hard  cases.  A  verdict, 
as  the  name  imports  (veredictum) ,  is  taken,  in  theory  of 
law,  to  be  absolute  truth,  and  it  is  important  that  it  be  so 
regarded.  All  communications  among  the  jurors  are  con- 
fidential ;  they  are  intended  to  be  secret,  and  it  is  best  that 
they  should  remain  so.  It  is  very  probable,  indeed  it  is 
almost  inevitable,  that  many  things  should  be  said  and 
views  expressed  by  individual  jurors,  which  not  only  have 
no  influence  on  others,  but  which  they  themselves  do  not 
ultimately  adhere  to  and  act  upon."  In  Illinois  there  is 
also  a  strong  expression  of  opinion.®*  "In  trials  in  the 
courts  of  justice,  not  only  should  there  be  absolutely  noth- 
ing improper  permitted,  but,  to  the  end  that  respect  for 
the  administration  of  the  law  may  be  maintained,  the  very 

road  Supply  Co.  v.  Klofski,  138  lU.  v.     Mitchell     (Tex.    Civ.   App.),    110 

App.  468;  Lucas  v.  Cannon,  13  Bush  S.  W.   462;    Carpenter  v.  Willey,   65 

(Ky.),  650;  Boston  etc.  E.  Corp.  v.  Vt.    168,    26    Atl.    488;     Washington 

Dana,    1    Gray    (Mass.),   83;     Battle  Luna  Park  Co.  v.  Goodrich,  110  Va. 

Creek  v.   Haak,   139   Mich.   514,   102  692,  66  S.  E.  977;  Chesapeake  etc.  R. 

N.  W.  1005;  St.  Martin  v.  Desnoyer,  Co.  v.  Patton,  9  W.  Va.  648;   Vaise 

1  Minn.  (Gil.  131)    156,  61  Am.  Dec.  v.  Delaval,  1  Term  Rep.  11,  99  Eng. 

494;   Clark  v.  Manchester,  64  N.  H.  Reprint,  944. 

471,    13   Atl.    867 ;    Cline   v.   Broy,    1  9S  Cook  v.  Castner,  9  Gush.  (Mass.) 

Or.   89;    Stull  v.  Stull,  197  Pa.  243,  266. 

47  Atl.  240;  Luft  v.  Linganie,  17  R.  94  See  notes  to  last  section  on  the 

1.  420,  22  Atl.  942 ;  Smith  v.  Culber-  consistent  stand  of  that  state, 
son,  9   Rich.    (S.   C.)    106;   Kalteyer 
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appearance  of  evil  should  be  avoided;  and  the  courts  are 
clothed  with  ample  power  to  punish  appropriately  the  mis- 
conduct of  the  jurors,  and  of  others  in  their  presence.  And 
no  court  ought  to  hesitate  to  impose  adequate  penalties, 
and  set  aside  verdicts,  where  there  has  been  conduct  by 
which  the  jury  may  have  been  improperly  influenced,  or  the 
verdict  has  been  the  result  of  improper  conduct  on  the  part 
of  the  jurors.  But  to  permit  the  affidavits  of  jurors  to  be 
heard,  showing  that  the  verdict  to  which  they,  on  their 
oaths,  consented,  was  the  result  of  improper  influence  or 
corrupt  practice,  'is  condemned  by  the  clearest  principles 
of  justice  and  public  policy.'  But  few  verdicts  in  im- 
portant cases  would  be  permitted  to  stand.  Litigants  in 
whose  favor  verdicts  might  be  rendered  would  be  placed 
at  the  mercy  of  corrupt  jurors.  Litigation  would  be  in- 
creased, thei  widest  door  thrown  open  to  fraud  and  perjury, 
and  the  administration  of  the  law  brought  into  contempt. 
The  affidavits  of  jurors,  showing  or  tending  to  show  im- 
proper conduct  on  the  part  of  the  officer  in  charge,  or  of  the 
jurors  or  others,  cannot  be  received  for  the  purpose  of  im- 
peaching the  verdict."®"  There  are,  however,  a  few  states 
in  which  a  different  rule  prevails,  and  in  which  under  cer- 
tain limitations  the  affidavits  or  testimony  of  jurors  may 
be  received  to  show  misconduct  in  the  jury-room,  or  to 
show  that  the  verdict  was  arrived  at  by  lot  or  by  aggrega- 
tion and  average.  In  Iowa,  the  subject  has  frequently 
been  discussed;  and  it  has  been  held  that  the  affidavits  of 
jurors  may  be  received  to  show  any  matter  occurring  dur- 
ing the  trial  or  in  the  jury-room  which  does  not  essentially 
inhere  in  the  verdict  itself,  as  that  a  jury  was  improperly 
approached  by  interested  parties  or  their  agents ;  that  wit- 

95  Sanitary  District  of  Chicago  t.  ting    aside    a    verdict."     And    Lord 

Cullerton,  147  111.  385,  35  N.  E.  723.  Mansfield,  in   Owen  v.  Warburton,   1 

It  was  said  by  Lord  Ellenborough  in  Bos.  &  P.   N.  B.  326,  127  Eng.   Re- 

Eex  V.  Wooler,  2  Stark.  Ill,  18  E.  B.  print.    489,     said     that,    "considering 

402 :  "The  danger  would  be  infinite  if  the  arts  which  might  be  used  if  the 

an   afSdavit   could   be   received    from  contrary  rule  were  to  prevail,  we  think 

the  jurymen  for  the  purpose  of  set-  it  necessary  to  exclude  such  evidence." 
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nesses  or  others  conversed  concerning  the  case  in  the  pres- 
ence of  the  jurors ;  that  the  verdict  was  obtained  by  average 
or  lot,  or  other  improper  manner.*®  In  California,  it  is 
provided  that  whenever  any  one  or  more  of  the  jurors  have 
been  induced  to  assent  to  any  general  or  special  verdict,  or 
to  a  finding  on  any  question  submitted  to  them  by  the  court, 
by  a  resort  to  the  determination  of  chance,  such  misconduct 
may  be  proved  by  the  affidavit  of  any  one  of  the  jurors."^ 
In  other  states  such  affidavits  are  not  admissible  to  prove 
misconduct  occurring  either  within  the  jury-room  or  else- 
where.**   In  Texas,  prior  to  1905  the  affidavits  of  jurors 


96  Wright  V.  Illinois  &  Miss.  Tel. 
Co.,  20  Iowa,  195,  citing  other  lowa 
cases;  State  v.  Cowan,  74  Iowa,  53, 
36  N.  W.  S86;  State  v.  Whalen,  98 
Iowa,  662,  68  N.  W.  554.  A  similar 
rule  has  been  adopted  in  other  states: 
See  Perry  v.  Bailey,  12  Kan.  539; 
Atchison  T.  &  S.  V.  E.  Co.  v.  Bayes, 
42  Kan.  609,  22  Pac.  741;  Polhemus 
T.  Heiman,  50  C,al.  438  (by  statute)  ; 
Pain  v.  Goodwin,  35  AA.  109  (by 
statute) ;  Harris  v.  State,  24  Neb. 
803,  40  N.  W.  317;  Anschioks  v. 
.State,  6  Tex.  App.  524  (by  statute) ; 
Mitchell  V.  State,  36  Tex.  Cr.  278,  33 
S.  W.  367,  36  S.  W.  456  (by  statute)  ; 
Galvin  f.  State,  6  Cold.  (Tenn.)  283. 
See,  also,  Marvin  v.  Tates,  26  Wash. 
60,  66  Pac.  131;  Grinnell  v.  Phillips, 
1  Mass.  530.  As  to  miscondnet  not 
occurring  within  the  jury-room,  such 
as  taking  unauthorized  view,  see  Har- 
rington T.  Worcester  etc.  B.  Co.,  157 
Mass.  579,  32  N.  E.  955;  Pierce  v. 
Brennan,  83  Minn.  422,  86  N.  W.  417 ; 
Peppercorn  v.  Black  Riyer  Falls,  89 
Wis.  38,  46  Am.  St.  Eep.  818,  61  N. 
W.  79. 

»7  Cal.  Code  Civ.  Proc,  §  657,  par.  2. 

98  Siemsen  v.  Oakland  etc.  Bleotrie 
E.  Co.,  134  Cal.  494,  66  Pac.  672; 
Haight  v.  Turner,  21  Conn.  593 ;  State 
v.  Freeman,  5  Conn.  348;   Jacobs  t. 


Dooley,  1  Idaho,  41;  McCarthy  v. 
Spring  Valley  Coal  Co.,  149  HI.  App. 
275;  Wyckoff  v.  Chicago  City  R.  Co., 
234  HI.  613,  85  N.  E.  237;  Chicago- 
City  etc.  R.  Co.  v.  Wyckoff,  136  111. 
App.  342;  Cire  v.  Eightor,  11  La.  140  j 
Stulley  V.  Hall,  22  Me.  198;  Hannum. 
V.  Belchertown,  19  Pick.  (Mass.)  311; 
Battle  Creek  v.  Haak,  139  Mich.  514, 
102  N.  W.  1005;  Bradt  v.  Rommel,  26 
Minn.  505,  5  N.  W.  680;  Clark  ,. 
Famous  Shoe  etc.  Co.,  16  Mo.  App. 
463;  Pratte  v.  Coffman,  33  Mo.  71; 
Sutton  V.  Lowry,  39  Mont.  462,  104 
Pac.  545;  Brewster  v.  Thompson,  1 
N.  J.  L:  36;  Zint  v.  Mulligan,  140 
App.  Div.  230,  124  N.  T.  Supp.  1016; 
Williams  v.  Montgomery,  60  N.  T. 
648;  White  v.  White,  5  Rawle  (Pa.), 
61;  Phillips  v.  Rhode  Island  Co.,  32 
R.  I.  16,  31  L.  R.  A.,  N.  S.,  930,  78 
Atl.  342;  Tucker  v.  South  Kingstown, 
5  R.  I.  558;  Stroud  v.  Fish  (S.  D.), 
136  N.  V7.  1125;  Edward  Thompson 
Co.  V.  Gunderson,  10  S.  D.  42,  71  N.  W. 
764;  Burns  v.  Paine,  8  Tex.  159; 
Mason  v.  Russell,  1  Tex.  721 ;  Elam  v. 
Commercial  Bank,  86  Va.  92,  9  S.  E. 
498 ;  Pickens  v.  Coal  River  Boom  etc. 
Co.,  58  W.  Va.  11,  6  Ann.  Cas.  285, 
50  S.  E.  872;  L.add  v.  Wilson,  14  Fed. 
Cas.  7,  977,  1  Cranch  G.  C.  305; 
Davis  v.  Roper,  4  Wkly.  Rep.  (Eng.)  9. 
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in  a  civil  case  would  not  be  considered  to  show  their  mis- 
conduct in  deliberating  on  a  verdict.®*  In  1905  ^"^  the  legis- 
lature changed  the  rule  in  regard  to  the  impeachment  of 
verdicts  for  misconduct  of  the  jury  by  amending  article 
1371  of  the  Eevised  Statutes,  so  that  where  the  ground  of 
the  motion  is  on  account  of  the  misconduct  of  the  jury,  of 
the  officer  in  charge,  or  because  of  any  communication 
made  to  the  jury,  or  because  the  jury  received  other  testi- 
mony, the  court  shall  hear  evidence  thereof,  and  it  shall 
be  competent  to  prove  such  facts  by  the  jurors  or  others 
by  examination  in  open  court ;  and  if  the  misconduct  proven 
or  the  testimony  received  or  the  communication  made  be 
material,  a  new  trial  may,  in  the  discretion  of  the  court, 
be  granted.  This  has  been  interpreted  as  abolishing  the 
procedure  by  affidavit  and  substituting  an  examination  in 
open  court.^  But  such  affidavits  cannot  be  received  to  show 
that  the  juror  did  not  assent  to  the  verdict;  that  he  mis- 
understood the  instructions  of  the  court,  the  statements  of 
witnesses  or  the  pleadings  in  the  case,  or  that  he  was  un- 
duly influenced  by  the  statements  of  his  fellow-jurors,  or 
mistaken  in  his  calculations  or  judgment  or  other  matter 
resting  in  the  juror's  breast.^  It  is  generally  held  that 
when  the  conduct  of  the  jury  is  assailed,  their  affidavits  or 
testimony  may  be  received  in  support  of  their  verdict,  and 
to  show  that  they  have  been  guilty  of  no  misconduct  for 
which  their  verdict  should  be  set  aside.* 

99  Letcher  v.  Morrison,  7&  Tex.  240,  3  Birmingham  R.  ete.  Co.  v.  Turner, 
14  S.  W.  1010;  St.  Louis  ete.  Ey.  Co.  154  Ala.  542,  45  South.  671;  Kimie 
T.  Bieketts,  96  Tex.  68,  70  S.  W.  315.       v.  San  Jose  etc.  B.  Co.,  156  Cal.  379, 

100  Acts  29th  Leg.,  c.  18.  104  Pao.  986 ;   People  v.  Murray,  94 

1  Dallas  etc.  R.  Co.  v.  Kelley  (Tex.  Cal.  212,  28  Am.  St.  Bep.  113,  29  Pac. 
Civ.  App.),  142  S.  W.  1005.  See,  494;  Irvin  v.  State,  19  Ala.  872; 
also.  Knight  v.  Epsom,  62  N.  H.  356;  Fulton  County  v.  Phillips,  91  Ga.  65, 
EHedge  v.  Todd,  1  Humph.  (Tenn.)  16  S.  E.  260;  Phillips  v.  Scales 
43,  34  Am.  Dee.  616;  Chesapeake  etc.  Mound,  195  111.  353,  63  N.  B.  180 
E.  Co.  V.  Patton,  9  W.  Va.  648;  Bal-  Spies  v.  People,  122  111.  264,  3  Am, 
ton  V.  Sherwood  Lodging  Co.,  54  St.  Bep.  320,  12  N.  E.  865,  17  N.  B, 
Wash.  254,  103  Pac.  28.  898;     Peck    v.    Brewer,  ,48     111.    54 

2  See  cases  above  and  in  previous  Harding   v.   Whiting,   40    Ind.     379 
aection.  Perry  v.  Bailey,  12  Kan.  539;  HoW' 

Evidence  IV — 39 
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§  768  (786).  Accomplices.* — ^An  accomplice  is  one  who 
knowingly,  voluntarily  and  witli  common  intent  with  the 
principal  offender  unites  in  the  commission  of  a  crime.' 
Even  when  the  rule  prevailed  in  England  that  persons  in- 
terested in  the  result  were  incompetent  witnesses,  it  was 
held  that,  in  order  to  prevent  a  failure  of  justice,  and  from 
the  necessity  of  the  case,  testimony  of  accomplices  should 
be  admitted  unless  they  were  parties  to  the  record."  Of 
course,  if  an  accomplice  had  been  already  convicted  of  an 
infamous  crime,  he  was  incompetent  under  the  common-law 
rule,  unless  the  incompetency  was  removed  by  pardon  or  in 
some  other  manner.'''  So  if  an  accomplice  was  jointly  in- 
dicted and  put  upon  his  trial  at  the  same  time  with  another 
defendant,  he  was  incompetent,  until  a  dismissal  as  to  him, 
or  until,  on  a  separate  verdict  being  rendered,  he  had  been 


ard  T.  Commonwealth,  24  Ky.  Law 
Eep.  612,  69  S.  W.  721;  Taylor  v. 
Oreely,  3  Me.  204;  Hix  v.  Diury,  5 
Pick.  (Mass.)  296;  Woodward  v. 
Leavitt,  107  Mass.  453,  9  Am.  Eep. 
49,  where  many  eases  are  reviewed; 
State  V.  Dumphey,  4  Minn.  (Oil. 
340)  438;  MoCormiek  v.  Monroe,  64 
Mo.  App.  197;  State  v.  Underwood, 
57  Mo.  40 ;  State  v.  Gay,  18  Mont.  51, 

44  Pac.  411;  Everton  v.  Esgate,  24 
Neb.  235,  38  N.  W.  794;  Palmer  v. 
State,  65  N.  H.  221,  19  Atl.  1003; 
State  V.  Ayer,  23  N.  H.  301 ;  Hutchin- 
son V.  Consumers'  Coal  Co.,  36  N.  J.  L. 
24;  Haight  v.  Elmira,  42  App.  Div. 
391,  59  N.  T.  Supp.  193;  Dana  v. 
Tucker,  4  Johns.  (N.  Y.)  487;  Earrer 
T.  State,  2  Ohio  St.  54;  MoCorkle  v. 
Binns,  5  Binn.  (Pa.)  340,  6  Am.  Dee. 
420;  Wilson  v.  Seaman,  15  S.  D.  103, 
87  N.  W.  577;  Gilleland  v.  State,  44 
Tex.  356;  Downer  T.  Baxter,  30  Vt. 
467;   Graham  v.  Citizens'  Nat.  Bank, 

45  W.  Va.  701,  32  S.  E.  245;  State 
T.  Dolling,  37  Wis.  396;  Morse  v. 
Montana  Ore-Purchasing  Co.,  105 
Fed.  337;  .Tones  v.  Powell,  4  Wkly.. 
Bep.  (Bng.)  252. 


4  This  and  the  following  two  sec- 
tions are  reproduced  from  the  second 
edition,  but,  dealing  exclusively  with 
evidence  in  criminal  cases,  they  are 
merely  retained  to  preserve  the  con- 
tinuity of  the  numbered  sections. 

5  People  V.  Bolanger,  71  Cal.  20, 
11  Pac.  799;  4  Bl.  Com.  35.  For  a 
general  discussion  of  the  testimony  of 
accomplices,  see  notes  to  Dunn  v. 
People,  86  Am.  Dec.  329,  and  Com- 
monwealth V.  Price,  71  Am.  Dec.  671- 
678. 

6  Jones  V.  State,  1  Ga.  610 ;  Noland 
V.  State,  19  Ohio,  131;  People  v. 
Whipple,  9  Cow.  707;  People  v.  Cos- 
tello,  1  Denio  (N.  T.),  83;  State  v. 
Shields,  46  Conn.  256;  Gray  v.  Peo- 
ple, 26  m.  344;  Earll  v.  People,  73 
111.  329;  Ayers  v.  State,  88  Ind.  275; 
State  V.  Cook,  20  La.  Ann.  145;  Ter- 
ritory V.  Corbet,  3  Mont.  50;  United 
States  V.  Lancaster,  2  McLean  (U. 
S.),  431,  Fed.  Cas.  No.  15,556; 
United  States  v.  Troax,  3  McLean 
(U.  S.),  224,  Fed.  Cas.  No.  16,540; 
United  States  v.  Henry,  4  Wash.  C.  C. 
(U.  S.)  428,  Fed.  Cas.  No.  15,351. 

7  See  §  716,  ante. 
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acquitted,  or  if  convicted,  had  paid  the  fine.^  In  the  later 
discussions  a  still  more  liberal  rule  is  laid  down  by  the 
courts.  They  hold  that  as  soon  as  a  separate  trial  has  been 
ordered  for  any  codef endant  or  accomplice,  he  is  a  compe- 
tent witness  in  the  trial  of  the  others.* 


§  769  (787).  Same— Credibility.— (S'te^M^es  giving  par- 
ties or  persons  interested  in  the  result  the  right  to  testify 
do  not  affect  the  degree  of  credit  to  be  given  to  the  testi- 
mony of  accomplices.^"     Since  the  testimony  of  accomplices 


8  Eex  T.  Fletcher,  1  Strange,  633, 
93  Eng.  Eeprint,  743;  Iiindsay  v. 
People,  63  N.  T.  143 ;  Wakely  v.  Hart, 
-6  Binn.  (Pa.)  316;  State  ^.  Steifel, 
106  Mo.  129,  17  8.  W.-227;  Child  v. 
Chamberlain,  6  Car.  &  P.  213,  5  Barn. 
&  Ad.  1049,  110  Eng.  Eeprint,  1080; 
State  V.  Minor,  117  Mo.  302,  22  S.  W. 
1085.  Or  has  pleaded  guilty:  State 
V.  Knudtson,  11  Idaho,  524,  83  Pao. 
226;  Wells  v.  Territory,  15  Okl.  195, 
■81  Pae.  425.  When  one  is  made  a  co- 
defendant  for  the  purpose  of  depriv- 
ing others  of  his  testimony,  the  court 
will  generally  direct  his  dismissal,  so 
that  he  may  be  allowed  to  testify: 
Beasley  v.  Beasley,  2  Swan  (Tenn.), 
180;  Cochran  v.  Ammon,  16  111.  316. 
When  there  is  no  evidence  against  a 
codefendant,  the  court  will  allow  him 
to  testify;  State  v.  Shaw,  1  Eoot 
(Conn.),  134;  Cochran  v.  Ammon,  16 
111.  316. 

9  Smith  V.  Commonwealth,  90  Va. 
759,  19  S.  E.  843 ;  State  v.  Bogue,  52 
Kan.  79,  34  Pac.  410;  State  v.  Bar- 
jows,  76  Me.  401,  49  Am.  Eep.  629; 
Benson  v.  United  States,  146  U.  S. 
.325,  36  L.  Ed.  991,  13  Sup.  Ct.  Eep. 
60;  MeGinnis  v.  State,  4  Wyo.  115, 
.31  Pac.  978,  53  Pac.  492;  Wong  Din 
v.  United  States,  135  Fed.  702,  68 
C.  C.  A.  340;  Eichards  v.  State,  91 
Tenn.  723,  30  Am.  St.  Eep.  907,  20 
S.  W.  533;  Allen  v.  State,  10  Ohio 
St.  287;   Carroll  v.  State,  5  Neb.  31 


(effect  of  statute) ;  State  v.  Thaden, 
43  Minn.  325,  45  N.  W.  614;  State 
V.  Umble,  115  Mo.  452,  22  S.  W.  378. 
The  prosecution  may  refer  in  the  ar- 
gument to  the  fact  that  the  defendant 
has  not  called  the  codefendant  as  he 
had  a  right  to  do:  State  v.  Mathews, 
98  Mo.  125,  10  S.  W.  144,  11  S.  W. 
1135. 

10  Earll  v.  People,  73  111.  329,  Reg. 
V.  Attwood,  1  Leach  C.  C.  464;  Eeg.  v. 
Jones,  2  Camp.  132;  Johnson  v.  State, 
65  Ind.  269;  State  v.  Potter,  42  Vt. 
495;  People  v.  Co'stello,  1  Denio  (N. 
Y.),  83;  State  v.  Stebbins,  29  Conn. 
463,  79  Am.  Dec.  223;  Eex  v.  Has- 
tings, 7  Car.  &  P.  152 ;  Commonwealth 
V.  Holmes,  127  Mass.  424,  34  Am. 
Eep.  391,  where  there  is  an  exhaust- 
ive review  of  the  authorities,  espe- 
cially those  of  Massachusetts ;  New 
York,  G.  &  I.  Co.  v.  Gleason,  78  N.  Y. 
503 ;  Lindsay  v.  People,  63  N.  Y.  143 ; 
Einley  v.  Hunt,  56  Miss.  221;  Mack 
V.  State,  48  Wis.  271,  4  N.  W.  449; 
Jenkins  v.  State,  31  Fla.  196,  12 
South.  677.  Under  state  statutes,  this 
rule  was  applied  to  misdemeanors 
alone  in  Alabama:  Moses  v.  State,  58 
Ala.  117.  Some  courts  hold  the  testi- 
mony of  an  accomplice  competent,  but 
require  still  further  testimony  to  con- 
vict the  accused:  State  v.  Cook,  20 
La.  Ann.  145;  Eay  v.  State,  1  G. 
Greene  (Iowa),  316,  48  Am.  Dec.  379; 
State  V.  Odell,  8  Or.  30. 
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is  competent,  and  since  the  jury  are  to  judge  of  the  credi- 
bility of  witnesses,  it  logically  follows  that  a  defendant  may 
he  convicted  upon  the  unsupported  evidence  of  an  accom- 
plice. Although  the  jury  ought  not  to  convict  upon  such 
testimony  without  corroboration,  their  verdict  will  not  be 
set  aside.^^  But  owing  to  the  fact  |hat  witnesses  of  this 
character  are  often  subjected  to  strong  temptation  to  shift 
the  burden  of  guilt  upon  the  defendant,  it  has  long  been 
a  rule  of  practice  in  criminal  trials  for  the  court  to  charge 
the  jury  that  they  should  not  convict  the  prisoner  upon 
the  uncorroborated  testimony  of  an  accomplices'^  But 
although  it  might  ordinarily  be  regarded  as  an  omission  of 
duty  for  the  judge  to  neglect  to  so  instruct  the  jury,  yet 
the  decisions  are  to  the  effect  that  his  refusal  so  to  do 
is  not  reversible  error,  as  the  matter  lies  in  the  discretion 
of  the  judge.  The  instruction  relates  to  the  value  or 
weight  of  the  testimony  and  does  not  withdraw  the  case 
fxora.  the  jury.^^  The  questions  of  fact  are  for  their  deter- 
mination.^* In  many  states  statutes  have  been  passed 
changing  the  rule  of  practice  to  a  rule  of  law  and  forbid- 

11  Ingalls  V.  State,  48  Wis.  647,  4  48  Am.  Dee.  379;  State  t.  Potter,  42 
H.  W.  785;  State  v.  Concannon,  25  Vt.  495;  Commonwealth  v.  Bishop,  165 
V/ash.  327,  65  Pae.  534;  State  v.  Mass.  148,  42  N.  E.  560;  Common- 
re  Hart,  109  La.  570,  33' South.  605;  wealth  v.  Clune,  162  Mass.  206,  38 
State  V.  Hill,  48  W.  Va.  132,  35  S.  E.  N.  E.  435;  State  v.  Koplan,  167  Mo. 
831.     See  cases  cited  below.  298,  66  S.  W.  967;  Lamb  v.  State,  40 

12  Reg.  V.  Stubbs,  33  Eng.  L.  &  ISfeb.  312,  58  N.  W.  963;  Porath  v. 
Eq.  552,  Dears.  C.  C.  555,  7  Cox  C.  C.  State,  90  Wis.  527,  48  Am.  St.  Rep. 
48;  Reg.  v.  Boyes,  1  Best  &  S.  311,  954,  63  N.  W.  1061;  Steph.  Ev.,  art. 
320,  30  L.  J.  Q.  B.  301,  9  Cox  C.  C.  121.  See  §  901  et  seq.  See,  how- 
32;  State  V.  Williamson,  42  Conn.. 261;  ever,  Hoyt  v.  People,  140  111.  588,  16 
State  V.  Vicknair,  52  La.  Ann.  1921,  L.  R.  A.  239,  30  N.  E.  315;  State  v. 
28  South.  273;  State  v.  Rachman,  68  Woolard,  111  Mo.  248,  20  S.  W.  27. 
N.  J.  L.  120,  53  Atl.  1046 ;  State  v.  See  note  on  "Necessity  of  Cautionary 
Green,  48  S.  C.  136,  26  S.  E.  234;  Instructions  as  to  Conviction  upon  Un- 
State  V.  Concaanon,  25  Wash.  327,  65  corroborated  Evidence  of  Accomplice 
Pae.  534;  Smith  v.  State,  10  Wyo.  in  Jurisdiction  Where  Corroboration 
157,  67  Pae.  977.  is  not  Necessary"  to  Eex  y.  Tate,  15 

13  Ingalls  V.  State,  48  Wis.  647,  4  Ann.  Cas.  699. 

N.  W.  785;  Commonwealth  v.  Savory,  14  Common\Yealth    v.    Holmes,   127 

10  Oush.  (Mass.)  535;  Collins  v.  Peo-  Mass.  424,  34  Am.  Rep.  391;  Honsel- 

ple,  98  111.  584,  38  Am.  Rep.  105;  Ray  maji  v.  People,  168  HI.  172,  48  N.  B. 

v.   State,   1  G.   Grgene    (Iowa),   316,  304. 
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ding  a  conviction  upon  the  testimony  of  an  accomplice 
without  corroboration. 

§  770  (788).  What  facts  may  serve  as  corroboration  of 
accomplices. — ^It  is  generally  agreed  that  the  matters  in  cor- 
roboration should  relate  to  some  portion  of  the  testimony 
which  is  material  to  the  issue,  but  need  not  extend  to  every 
material  fact}^  The  fact  that  the  accomplice  had  testified 
truthfully  to  matters  entirely  immaterial  would  afford  no 
confirmation  of  his  statements  as  to  the  main  facts."  The 
corroborating  circumstances  should  not  merely  tend  to 
prove  that  an  offense  has  been  committed,  but  they  should 
tend  to  identify  the  defendant  as  the  criminal,  or  to  show 
his  connection  with  the  offense.^^  A  man  who  has  been 
guilty  of  a  crime  himself  will  always  be  able  to  relate  the 
facts  of  the  case ;  and  if  the  confirmation  be  only  the  truth 
of  that  history,  without  identifying  the  persons,  that  is 
really  no  corroboration  at  all.  As  corroboration,  it  has 
been  held  sufficient  to  show  possession  by  the  defendant 
of  the  goods  alleged  to  be  stolen.  This  is,  however,  merely 
presumptive,  and  may  be  rebutted.^^  Such  admissions, 
declarations  or  conduct  of  the  defendant  as  might  excite 
suspicion  also  serve  to  corroborate  the  testimony  of  ac- 
complices,^® as  do  writings  or  other  documentary  evidence 

15  People  V.  Elliott,  106  N.  T.  288,  50 ;  State  v.  Jaekson,  106  Mo.  174,  17 

12     N.    E.     602 ;     Commonwealtli     v.  S.  W.  301 ;  McNealley  v.  State,  5  Wyo. 

Holmes,  127  Mass.  424,  34  Am.  Bep.  69,  36  Pac.  824. 

391;     Commonwealth     v.    Chase,    147  18  Jernigan  v.  State,  10  Tex.  App. 

Mass.  597,  18  N.  E.  565.  546 ;  Ford  v.  State,  70  Ga.  722 ;  Com- 

18  Commonwealth    v.   Bosworth,   22  monwealth  v.  Savory,  10  Gush.  (Mass.) 

Pick.    (Mass.)    397;   Marler  v.   State,  535;  Boswell  v.  State,  92  Ga.  581,  17 

68  Ala.  580;  Ray  V.  State,  1  G.  Greene  S.   E.   805;    Eyan    v.   State,   83  Wis. 

(Iowa),  316,  48  Am.  Dec.  379;  United  486,  53  N.  W.  836.     The  fact  that  the 

States  V.  Howell,  56  Fed.  21.  defendant    was    found    in    the     barn 

17  Commonwealth  a.  Brooks,  9  Gray  where  the  accomplice  swore  that  stolen 

(Mass.),     299;       Commonwealth     v.  goods  were  to  be  found  was  held  to 

Savory,  10  Cush.  (Mass.)  535;  People  be  insufficient  corroboration:  State  v. 

V.   Smith,   98   Cal.  218,   33   Pac.   58 ;  Graff,  47  Iowa,  384. 

Harper    v.   State,   11    Tex.   App.   1;  19  State  v.  Ford,  3  Strob.   (S.  C.) 

Smith  V.  State,  59  Ala.  104;  State  t.  517;  People  v.  Cleveland,  49  Cal.  577; 

Callahan,  47  La.  Ann.  444,  17  South.  Partee  v.  State.  67  Ga.  570;  Territoij 
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which  tend  to  show  concert  of  action  between  the  accom- 
plice and  defendant,^"  or  the  fact  that  the  accused  was 
near  the  place  where  the  offense  was  committed  at  the 
time  of  its  commission,  especially  if  an  alibi  is  claimed  by 
him.^^  But  those  who  make  an  early  disclosure  of  the  of- 
fense to  the  authorities  and,  under  their  direction,  continue 
to  act  with  the  guilty  persons,  but  for  the  purpose  of  bring- 
ing them  to  justice  are  not  accomplices  in  the  sense  that 
their  testimony  reqiiires  corroboration,^^  although,  of 
course,  circumstances  of  this  character  may  seriously  af- 
fect their  credibility.^^  The  practitioner  should  consult  the 
statutes  of  the  jurisdiction  as,  in  some  states,  statutes  have 
been  enacted  declaring  the  rule  as  to  accomplices. 

§  771  (789).  Telegrams  not  privileged — Other  confiden- 
tial statements. — There  is  no  statute  law  of  the  United 
States  making  telegraphic  messages,  as  such,  privileged 
communications,  though  there  are  provisions  in  most  of 
the  states  rendering  persons  who  willfully  disclose  the 
contents  of  such  messages  punishable.  Even  when  such 
state  provision  exists,  there  is  generally  a  saving  clause 
for  disclosure  under  compulsion — that  is,  under  subpoena.^* 

V.  Mahaffey,  3  Mont.  112;   'People  v.  aecompliees,  see  People  v.  Farrell,  30 

Collins,    64    Cal.    293,    30    Pewj.    847;  Cal.     316;     Harris    v.    State,   7   Lea. 

Harris  v.  State,  31  Tex.  Or.  Eep.  411,  (Tenn.),   124;     People    v.   Smith,   28 

20  S.  W.  916;  Cox  v.  Commonwealtli,  Hun  (N.  Y.),  626;  Commonwealth  v. 

125  Pa.  94,  17  Atl.  227.  Boynton,   116   Mass.   343    (a  case   of 

20  State  V.  Kellerman,  14  Kan.  135;  abortion). 

State  V.  Smalls,  11  S.  C.  262.  24  See  Cal.  Pen.  Code,  §  619,  which 

21  Commonwealth  f.  Drake,  124  provides  that:  "Every  person  who 
Mass.  21.  willfully   discloses   the  contents   of   a 

22  Commonwealth  v.  Downing,  4  telegraphic  or  telephonic  message,  or 
Gray  (Mass.),  29;  Town  of  St.  Charles  any  part  thereof,  addressed  to  another 
V.  O'Mailey,  18  111.  407 ;  De  Long  v.  person,  without  the  permission  of  such 
Giles,  11  111.  App.  33;  People  v.  Par-  person,  unless  directed  so  to  do  by 
rell,  30  Cal.  316;  Commonwealth  v.  the  lawful  order  of  a  court,  is  punish- 
Hollister,  157  Pa.  13,  25  L.  E.  A.  able  by  imprisonment  in  the  state 
349,  27  Atl.  386.  Detectives:  State  prison  not  exceeding  five  years,  or  in 
v.  Brownlee,  84  Iowa,  473,  51  N.  W.  the  county  jail  not  exceeding  one  year, 
25.  or  by  fine  not  exceeding  five  thousand 

23  Commonwealth  v.  Downing,  4  dollars,  or  by  both  fine  and  imprison- 
Gray  (Mass.),  29.     As  to  persons,  not  ment."     And  section  640   defines  the 
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Nevertheless,  it  has  often  been  contended  that  telegraphic 
communications  confidential  in  their  nature  should  be  privi- 
leged; and  the  fact  that,  by  the  rules  of  telegraph  com- 
panies or  by  statutes,  operators  are  bound  to  secrecy  has 
been  urged  as  an  argument  for  such  privilege.  This  con- 
tention has  had  doughty  championship.  Judge  Cooley, 
both  in  his  work  on  Constitutional  Limitations  and  in 
other  publications,  makes  the  dividing  line  between  such 
messages  and  ordinary  mail  letters  almost  disappear.  He 
says:^°  "The  reasons  of  a  public  nature  for  maintaining 
the  secrecy  of  telegraphic  communication  are  the  same 
with  those  which  protect  correspondence  by  mail;  and 
though  the  operator  is  not  a  public  officer,  that  circumstance 
appears  to  us  immaterial.  He  fulfills  an  important  public 
function,  and  the  propriety  of  his  preserving  iuAT-olable 
secrecy  in  regard  to  communications  is  so  obvious,  that  it 
is  common  to  provide  statutory  penalties  for  disclosures. 
If  on  grounds  of  public  policy  the  operator  should  not  vol- 
untarily disclose,  why  do  not  the  same  considerations  for- 
bid the  courts  compelling  him  to  do  so?  Or  if  it  be  proper 
to  make  him  testify  to  the  correspondence  by  telegraph, 
what  good  reason  can  be  given  why  the  postmaster  should 
not  be  made  subject  to  the  process  of  subpoena  for  a  like 
purpose,  and  compelled  to  bring  the  correspondence  which 
passes  through  his  hands  into  court,  and  open  it  for  the  pur- 
poses of  evidence  ? "  ^*  The  courts  have  certainly  not  adopted 
Judge  Cooley 's  view,  nor  has  there  been  any  legislation 
in  the  direction  of  so  doing.     The  fallacy  of  the  proposition 

crime    of    clandestinely  learning    the  ject  is  ably  discussed,  and  his  conclu- 

contents  of  telegraphic  or  telephonic  sions  summed  in   favor  of  the  priv- 

messages  or  us-ing  the  knowledge  so  ileged  character  of  these  eommunica- 

aequired.  tions,  based  upon  the  principles  of  law 

25  Cooley,  Const.  Lim.,  7th  ed.,  433,  declared  in  Entick  v.  Carrington,  19 
n.  2.  State  Tr.  lOSO,  and  Wilkes  v.  Wood, 

26  In  the  American  Law  Register  19  State  Tr.  1154,  and  upon  our  own 
for  February,  1879,  there  is  also  an  constitutional  provisions  for  the  pro- 
article  by  the  same  author  entitled  tection  of  private  papers  and  personal 
"Inviolability    of    Telegraphic    Com-  rights. 

munications,"  in  which  the  whole  sub- 
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is  apparent  from  the  comparison.  In  the  case  of  mail  let- 
ters, they  are  simply  passed  through  the  postoffice  and  are 
identifiable  in  their  passage  by  the  name  of  the  addressee 
only.  No  record  is  or  can  be  kept  of  them.  In  the  case  of 
the  message  there  is  the  permanent  record  in  the  handwri1> 
ing,  as  a  rule,  of  the  sender  with  names  and  addresses  of 
himself  and  the  intended  recipient  of  the  communication. 
Apart  from  this,  however,  it  is  well  settled  that  telegrams, 
like  other  written  documents,  are  admissible,  if  relevant  to 
the  issue  ;2'^  and  must  be  produced  by  those  having  their 
custody  on  a  subpoena  duces  tecum.^^  A  learned  writer 
on  Constitutional  Legislation^^  says:  "The  present  legal 
status  of  the  telegram,  as  judicially  determined  by  the  cases 
cited,  is  substantially  as  follows :  (1)  Telegraphic  messages, 
however  confidential,  are  not  privileged  communications  in 
the  hands  of  third  parties,  who  ma.y  be  compelled  to  pro- 
duce them,  or  testify  to  their  contents  in  the  absence  of  the 
telegram.  (2)  That,  where  the  statutory  prohibition  is 
only  against  the  willful  and  unlawful  disclosure  of  mes- 
sages, they  may  still  be  brought  into  court  by  compulsory 
process,  under  subpoena  duces  tecum.  (3)  That,  even 
where  the  statutory  prohibition  is  unqualified,  there  is 
always  an  exception  implied  in  favor  of  legal  process,  since 
obedience  to  a  subpoena  is  obligatory  upon  all.  (4)  That 
the  same  rule  which  governs  search-warrants  in  general 
should  govern  in  the  case  of  telegraphic  messages.  But, 
in  view  of  the  peculiar  character  of  such  writings,  the  par- 
ticular message  needs  to  be  stated  and  specified  only  with 
that  degree  of  certainty  which  is  practicable,  considering 
all  the  circumstances  of  the  case,  so  that  the  witness  may 

2T  State  V.  Litchfield,  58  Me.  267;  170,  7  N.  W.  484  (action  between  re- 
Williamson  V.   Freer,  L.  R.   9   C.   P.  ceiver  and  sender). 
393,  43  L.  J.  C.  P.  161;  Hammond  v.  29  Ordronaux,    Const.    Legislation, 
Beeson,  112  Mo.  190,  20  8.  W.  474.  246-249.     See,  also,  article  by  Henry 

28  United  States  v.  Babeock,  3  Dill.  Hitchcock,  in  the  Southern  Law  Ee- 
(TJ.  S.)  566,  Fed.  Gas.  No.  14,484;  view,  N.  S.,  vol.  5,  473,  in  which  he  re- 
United  States  V.  Hunter,  15  Fed.  712 ;  views  the  law  on  the  subject  as  judi- 
In  re  Storror,  63  Fed.  564 ;  Woods  v.  cially  determined  in  the  various  states. 
Miller,  55   Iowa,   168,  39    Am.   Kep. 
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know  what  is  wanted  of  him,  and  have  the  papers  on  the 
trial,  so  that  they  can  be  used  if  the  court  shall  then  deter- 
mine that  they  are  competent  and  relevant  evidence.  (5) 
But  either  party  to  a  message  may  waive  its  privilege  in 
the  hands  of  a  telegraph  company."^"  In  a  West  Virginia 
case*^  the  court  said  they  were  not  prepared  to  approve 
the  doctrine  that  telegraphic  communications  are  privi- 
leged from  disclosure,  when  a  court  shall  have  decided  that 
they  are  proper  testimony  to  promote  the  ends  of  justice. 
"They  are  not  necessarily  confidential  in  their  character, 
and  if  they  were,  they  would  not  merely,  for  that  reason, 
be  protected.  Letters  passing  through  the  mails  are  pro- 
tected by  act  of  Congress  from  being  seized  and  opened 
for  the  purpose  of  furnishing  testimony.  They  are  pro- 
tected for  reasons  of  high  public  policy.  But  no  such  legis- 
lative enactment,  state  or  national,  shields  the  communica- 
tions by  the  telegraph ;  the  adoption  of  the  principle  would 
limit  the  field  of  inquiry  after  truth,  in  the  investigation 
of  human  affairs,  and  would  be  introducing  a  new  class  of 
privileged  communications  unknown  to  the  common  law. 
When  the  legislative  power  can  be  so  easily  invoked,  if 
reasons  of  sufficient  moment  can  be  made  to  appear  for 
the  purpose,  it  may  be  wiser  and  better  for  the  courts  to 
refrain  from  such  a  line  of  decision."  Of  course,  if  a  tele- 
gram is  a  communication  between  attorney  and  client,  or 
between  husband  and  wife,  or  other  persons,  whose  con- 
versations or  intercourse  would  be  privileged  on  other 
grounds,  the  ordinary  rule  would  apply.^^  Discussion  has 
also  arisen  as  to  the  degree  of  particularity  with  which  the 

80  These  condusioiis  are  supported  Iowa,  168,  39  Am.  Eep.  170,  7  N.  W. 

by  In    re  Storror,  63  Fed.  564;    Ex  484;    Waddell's   Case,   8   Jur.,  N.   S., 

parte  Brown,  72  Mo.  83,  37  Am.  Eep.  pt.  2,  181. 

42fi ;     United    States    v.    Babeoek,   3  31  National  Bank  t.  National  Bank, 

Dill.  566,  Fed.  Cas.  No.  14,484;  United  7  W.  Va.  544. 

States  M.  Hunter,  15  Fed.  T12;  Hen-  32  MacFarlane    v.  Bolt,   41    L.   J. 
isler  V.  Freedman,  2  Pars.  Bq.   Cas.  (Ch.)  649,  L.  R.  14  Eq.  580.     For  the 
(Pa.)  274;  National  Bank  t.  National  rule  as  to  the  best  evidence  as  to  tele- 
Bank,  7  W.  Va.  544 ;  State  v.  Liteh-  grams,  see  §  210,  ante. 
field,  58  Me.  267  j  Woods  t.  Miller,  55 
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telegrams  of  which  production  is  sought  should  be  de- 
scribed. This  belongs  more  to  the  domain  of  a  treatise  on 
practice.  The  subpoena  should  describe  the  telegram  re- 
quired to  be  produced  as  described  in  the  application,  either 
naming  the  parties  sending  or  receiving,  if  stated,  and  the 
subject  matter  to  which  they  are  supposed  to  relate ;  or,  if 
the  names  are  not  known,  then  the  subject  matter  and  the 
time  or  periods  between  which  they  were  sent  or  received. 
The  general  practice  is  to  require  the  production  of  all  tele- 
grams received  or  sent  between  certain  short  specified 
periods.  It  is  the  length  of  the  period  which  is  the  f  oimda- 
tion  for  the  discussion.*^  There  appears  to  be  no  rule  spe- 
cifying the  periods,  nor  do  we  see  how  there  well  could  be 
one.  Each  case  depends  upon  its  own  facts.  The  papers 
are  required  to  be  stated  or  specified  only  with  that  degree 
of  certainty  which  is  practicable,  considering  all  the  cir- 
cumstances of  the  case,  so  that  the  witness  may  be  able  to 
know  what  is  wanted  of  him,  and  to  have  the  papers  on  the 
trial,  so  that  they  can  be  used,  if  the  court  shall  then  deter- 
mine that  they  are  competent  and  relevant  evidence.**    In 

33  United  States  v.  Babcoek,  3  Dill.  Donald,  Jolin  A.  Joyce,  John,  or  J., 

<XJ.   S.)    566,  Fed.   Cas.   No.   14,484;  with  books  showing  the  delivery  of  the 

United  States  v.  Hunter,  15  Fed.  712;  same;   all  telegrams  sent  from  Long 

In  re  Storror,  63  Fed.  564;  Woods  v.  Branch   through     said     office,    during 

Miller,  55  Iowa,  168,  39  Am.  Eep.  170,  said  months,  signed    0.  E.  Babcoek, 

7  N.  W.  484  (action  between  receiver  O.  E.  B.,  Bab.  or  B.,  addressed  to  John 

and  sender) .  McDonald,  or  John  A.  Joyce,  St.  Louis, 

84  United  States  v.  Babcoek,  supra.  Mo.,    or    Eipon,    Wisconsin,    all    tele- 

In  that  ease  the  following  description  grams  sent  through  the  office  of  said 

was   held   sufficiently   particular.     In-  company  at  the  city  of    New  York, 

deed,  said  the  court,  the  writ  described  upon  the  9th,  10th,  11th,  or  12th  days 

with  all  the  particularity  that  seemed  of  December,  1874,  signed  John  Me- 

to   be  practicable,  under  the  circum-  Donald,  John,  Mac.  or  Mc,  addressed 

stances,  the  very  messages  that  were  to  John  A.  Joyce,  St.  Louis,  Mo.,  or 

wanted.     "Copies  of  all  telegrams  re-  General  0.   E.  Babcoek,  Washington, 

ceived  through  the  office  of  the  West-  D.   C. ;    also,   copies  of  all  telegrams 

ern    Union    Telegraph    Company,    at  received   at    the   city  of    New  York, 

Long   Branch,   in  the   state   of   New  from  said  city  of  St.  Louis,  on  the 

Jersey,   from  June   15  to  September  25th,  26bh,  27th,  28th,  and  29th  days 

15,  1874,  and  from  June  15  to  Sep-  of  October,  1874,  addressed    to  Mrs. 

teraber,    1875,  addressed    to    General  John  A.  Joyce,  Mrs.  Kate  M.  Joyce, 

Orville  E.  Babcoek,  signed  John  Me-  Mrs.  Kate  Joyce,  Kate  Joyce,  or  Kate 
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a  Missouri  case,*'  communications  at  different  times  witMn 
a  period  of  fifteen  months  sent  or  received  by  the  parties 
named  "were  called  for.  In  holding  that  such  a  descrip- 
tion was  insufficient,  Henry,  J.,  said:  "The  date,  title,  sub- 
stance,, or  subject  matter  of  none  of  them  is  given,  and  it 
is  utterly  impossible  that  it  could  have  been  made  to  ap- 
pear, without  more,  that  any  of  the  messages  were  material 
as  evidence  before  the  grand  jury.  Moreover,  it  not  only 
called  for  all  messages  between  the  parties  named,  but  for 
all  which  may  have  been  sent  or  received  by  either  of  the 
parties,  to  or  from,  any  person  on  the  face  of  the  earth. 
A  compliance  with  the  order  might  have  resulted  in  the  pro- 
duction of  confidential  communications  between  husband 
and  wife,  client  and  attorney,  confessor  and  penitent, 
parent  and  child.  Matters  which  it  deeply  concerned  the 
parties  to  keep  secret  from  the  world,  and  of  no  impor- 
tance or  value  as  evidence  in  any  cause,  might  thus  be  dis- 
closed to  the  annoyance  and  shame  of  the  only  perspns  in- ' 
terested.  Incidents  in  the  lives  of  members  of  families 
which  the  happiness  and  welfare  of  the  household  require 
to  be  kept  secret  might  be  exposed,  and  offenses  not  recog- 
nizable by  the  law,  long  since  committed  and  condoned, 
brought  to  light  and  hawked  through  the  country  by  scan- 
dal mongers,  to  the  disturbance  of  the  peace  of  society  and 
the  destruction  of  the  happiness  of  whole  households."*^ 

M.  Joyce,  together  with  books  showing  or  between  any  or  all  of  said  parties 

delivery  of  same.''  within  fifteen  months  last  past." 

35  Ex  parte  Brown,  72  Mo.  83,  37  36  The  learned  judge  also  pointed 

Am.  Eep.  426.     The  subpoena  in  this  out  that  it  was  no  answer  that  the 

case  was  to  produce  "Dispatches  be-  obligation  of  secrecy  imposed  by  law 

tween    Dr.  J.  C.  Nidelet    and  A.  B.  on  grand  juries  would   prevent  such 

Wakefield,  and  William  Ladd  and  J.  an  exposure.     "It  is  enough  to  disturb 

C.  Nidelet,  and  William  Ladd  and  Dr.  and  harass  a  man,  that  twelve  of  his 

Nidelet,  between  Warren  McChesney  neighbors,  though    sworn    to  secrecy, 

and  A.  B.  Wakefield,  between  Warren  have  ajcquired  knowledge  diminishing 

McChesney  and  J.  C.  Nidelet,  between  their  respect  for  him,  which  they  had 

the  latter  and  John  S.  Phelps,  between  no  right  to  obtain,  and  they  may  be 

A.  V.  Wakefield  and  John  S.  Phelps,  the  very  twelve  men  with  whom,  abo%-p 

between  the  latter  and  William  Ladd,  all  others,  he  most  desired  to  be  in 

and  between   Geo.  W.   Anderson   and  good  repute.     Such  an  inquisition,  if 

A.  B.  Wakefield,  sent  or  received  by  tolerated,  would  destroy  the  usefulness 
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The  reason  whicli  denies  this  privilege  to  telegrams, 
although  confidential  in  their  nature,  applies  to  other  com- 
munications, which,  however  secret,  do  not  come  within  the 
class  of  communications  which  the  law  has  recognized  as 
privileged  on  grounds  of  public  policy.^''  For  example,  it 
is  a  popular  error  to  suppose  that  communications  having' 
been  secretly  made  in  the  manner  of  certain  societies 
thereby  become  privileged,  or  that  an  oath  not  to  disclose 
them  can  override  the  laws  of  the  country.^*  A  witness 
cannot  refuse  to  answer  a  material  question  in  relation  to 
a  material  conversation  on  the  ground  that,  having  been 
given  and  received  as  a  Mason,  it  is  a  privileged  communi- 
cation. However  binding  an  obligation  may  be,  as  between 
members  of  the  same  society,  secret  or  otherwise,  not  to 
divulge  to  others  that  which  may  be  confidentially  com- 
municated to  them,  such  an  obligation  must  be  understood 
to  be  subject  to  the  laws  of  the  country,  and  therefore  it 
"  cannot,  be  said  that  such  obligation  is  violated  when  the  dis- 
closure is  compelled  in  a  court  of  justice,  in  the  course  of 
the  administration  of  the  laws.^*  If  a  reporter  of  a  news- 
paper is  summoned  to  testify  before  a  court  of  competent 
jurisdiction,  and  is  asked  as  to  the  person  from  whom  he 
derived  information  in  regard  to  certain  facts  stated  by 
him  in  a  newspaper  article,  such  evidence  being  material 
to  the  issue  on  trial,  he  cannot  claim  exemption  as  a  wit- 
ness from  answering  the  question  on  the  ground  that  he 
had  received  this  information  under  a  promise  that  he 
would  not  divulge  the  name  of  his  informant,  that  to  do  so 

of  this  most  important  and  valuable  Frank,  7  Wyo.  457,  75  Am.  St.  Eep. 

mode  of  communication  by  subjecting  932,  53  Pac.  282;  'banher's  knowledge 

to  exposure  the  private  affairs  of  per-  of  customer's  account:  In  re  Davies, 

sons  intrusting    telegraph    companies  68   Kan.    791,    75    Pac.    1048;    Inter- 

with  messages  for  transmission,  to  the  state  Commerce  Commission  v.  Harri- 

prying    curiosity  of   idle    gossips,    or  man,  167  Fed.  432. 

the    malice    of     malignant     mischief-  38  Webb  v.  Smith,  1  Car.  &  P.  337, 

makers":  Ex  parte  Brown,  supra.  11     Kng.     Com.   L.    410     (attorney's 

37  Commercial   agency:    Shauer    v.  clerk) ;    Mills    v.    Griswold,    1    Root 

Alterton,   151   U.   S.   607,  38   L.   Ed.  (Conn.),  383. 

286,  14  Sup.  Ct.  Rep.  442;  statenipnts  39  Owens  ■/.  Frank,  supra. 
by  one  Mason  to  another:   Owens  ?. 
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would  subject  him  to  ridicule  and  contempt,  and  that  it 
would  cause  him  to  lose  his  position  as  a  newspaper  re- 
porter.*** It  would  be  a  singular  extension  of  the  rale  con- 
cerning privileged  communications  that  permitted  the  iden- 
tity of  one  depositing  securities  with  a  banker  to  be  con- 
cealed by  that  merchant.  The  principle,  if  acknowledged, 
would  screen  one  who  had  stolen  what  he  so  deposited. 
The  privacy  of  papers,  the  private  nature  of  a  witness' 
knowledge,  or  the  fact  that  disclosure  may  injure  a  third 
person,  are  not  reasons  for  withholding  facts  pertinent  and 
material  to  an  investigation,  judicial  or  legislative,  once  the 
power  to  conduct  the  investigation  be  established.** 

§  772  (790).  Competency  of  witnesses  as  to  transactions 
with  deceased  persons — Statutes. — The  consideration  of 
this  subject  is  best  given  by  the  light  of  the  United  States 
statute.  "In  the  courts  of  the  United  States  no  witness 
simll  be  excluded  in  any  action  on  account  of  color,  or  in 
any  civil  action  because  he  is  a  party  to  or  interested  in 
the  issue  tried :  Provided,  that  in  actions  by  or  against  exec- 
utors, administrators,  or  guardians,  in  which  judgment 
may  be  rendered  for  or  against  them,  neither  party  shall 
be  allowed  to  testify  against  the  other,  as  to  any  transac- 
tion with,  or  statement  by,  the  testator,  intestate,  or  ward, 
unless  called  to  testify  thereto  by  the  opposite  party,  or 
required  to  testify  thereto  by  the  court.  In  all  other  re- 
spects, the  laws  of  the  state  in  which  the  court  is  held  shall 
be  the  rules  of  decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  United  Spates  in  trials  at  conmaon  law, 
"and  in  equity  and  admiralty."**     The  section,  both  in  its 

40  Plunkett   V.   Hamilton,   136    Ga.       166  TJ.   S.   661,  41  L.   Ed.   1154,   17 
'  72,  Ann.  Gas.  1912B,  1259,  35  L.  R.       Sup.   Ct.   Eep.    677;    Interstate   Com- 

A.,  N.   S.,  583,   70    S.  E.   781.     See,  merce  Commission  v.  Baird,  194  TJ.  S. 

also,     as     to    communications    by    a  25,  48  L.  Ed.  860,  24  Sup.  Ct.  Eep. 

journalist,    People    v.    Durrant,    116  563;  Burnham  v.  Morrissey,  14  Gray 

Cal.  179,  48  Pac.  75;  Ex  parte  Law-  (Mass.),  226,  74  Am.  Dec.  676. 

rence,  116  Cal.  298,  48  Pac.  124.  42  XJ.  S.  Eev.  Stats.,  §  858   (TJ.  8. 

41  Interstate  Commerce  Commission  Comp.   Stats.    1901,   p.    659;    7    Ped. 
Y.  Harriman,  supraj  In  re  Chapman,  Stats.  Ann.  1116), 
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enabling  and  qualifying  clauses,  has  always  been  held  to 
govern  trials  in  courts  of  the  United  States,  though  the 
state  statutes  of  the  state  in  which  the  court  is  sitting  make 
different  rules  as  to  the  competency  of  witnesses.**  This 
section  has  received  judicial  interpretation.  The  first 
clause  of  it  shows  that  there  was  in  the  mind  of  Congress 
two  classes  of  witnesses:  those  who  were  parties  to  the 
issue,  that  is,  parties  to  the  record  and  those  interested 
in  the  issue  to  be  tried,  that  is,  those  who,  although  not 
parties  to  the  record,  held  such  relations  to  the  issue  that 
they  would  lose  or  gain  by  the  direct  legal  operation  and 
effect  of  the  judgment.  A  witness  may  be  interested  in 
the  issue  without  being  a  party  thereto ;  a  distinction  which 
seems  to  have  been  recognized  in  all  the  statutes  to  which 
reference  has  been  made.  But  whether  a  party  to  or  only 
interested  in  the  issue,  the  witness  is  not  to  be  excluded 
in  the  courts  of  the  United  States,  upon  either  ground, 
except  that  in  actions  in  which  judgment  may  be  rendered 
for  or  against  an  executor,  administrator  or  guardian,  no 
party  to  the  action  can  testify  against  the  other  as  to  any 
transaction  with  or  statement  by  the  testator,  intestate  or 
ward,  unless  called  to  testify  thereto  by  the  opposite  party 
or  required  to  testify  thereto  by  the  court.  "The  proviso 
of  section  858  excludes  only  one  of  the  classes  described 
in  its  first  clause — those  who  are,  technically,  parties  to  the 
issue  to  be  tried — and  we  are  not  at  liberty  to  suppose  that 
Congress  intended  the  word  'party'  as  used  in  that  pro- 
viso, to  include  both  those  who,  according  to  the  established 
rules  of  pleading  and  evidence,  are  parties  to  the  issue, 
and  those  who,  not  being  parties,  have  an  interest  in  the 

result  of  that  issue In  all  other  respects,  that  is,  in 

all  cases  not  provided  for  by  the  statutes  of  the  United 
States,  the  laws  of  the  state,  in  which  the  federal  court  sits, 

43  Ex  parte   Fisk,   113   tJ.   S.   713,  Bank,  102  IT.  S.  1G3,  26  L.  Ed.  Ill ; 

721,  28  L.  Ed.  1117,  5  Sup.  Ct.  Rep.  Page  v.  Burnstine,  102  IT.  S.  664,  26 

724;     Monongahela     Nat.     Bank     v.'  L.  Ed.  268;  King  v.  Worthington,  104 

Jacobus,  109  XT.  S.  275,  27  L.  Ed.  936,  XJ.   S.   44,   26  L.  Ed.   652;    Morris  v. 

3  Sup.  Ct.  Eep.  219;  Potter  v.  Nat.  Norton,  75  Ted.  912,  21  C.  C.  A.  553.. 
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constitute  rules  of  decision  as  to  the  competency  of  wit- 
nesses in  all  actions  at  common  law,  in  equity,  or  in  admir- 
alty."" The  last  clause  of  the  section,  which  makes  the 
laws  of  the  state  the  rules  of  decision  as  to  the  competency 
of  witnesses  in  the  courts  of  the  United  States,  in  trials  in 
equity,  "in  all  other  respects,"  means  "in  all  other  re- 
spects ' '  than  those  provided  for  in  so  much  of  the  section 
as  precedes  the  word  "provided,"  and  does  not  qualify  the 
clause  which  forms  the  proviso.*''  The  statutory  rule  that 
parties  to  the  suit  shall  be  competent  as  witnesses  is,  with 
few  exceptions,  subject  in  every  state  in  the  Union  to  the 
proviso  that  parties  shall  be  incompetent  to  testify  as  to' 
statements  of  or  transactions  or  communications  with  per- 
sons since  deceased  or  rendered  incompetent,  by  reason  of 
any  mental  disability.  These  statutes  differ  as  to  the  de- 
tails of  their  provisions,  but  they  have  been  so  interpreted 
by  the  courts  that  the  rule  is  quite  uniform  throughout  the 
United  States,  although  there  are  certain  fundamental  dif- 
ferences found  in  the  statutory  provisions  that  divide  the 
states  into   somewhat  distinct  classes.*"     Some   of  these 

44  Mr.  Justice  Harlan,  in  Potter  v.  36  Atl.  626;  Lowe  v.  Lowe,  111  Md. 
Third  Nat.  Bank,  102  TJ.  S.  163,  26  113,  73  Atl.  878;  Woodrow  v.  Mans- 
L.  Ed.  111.  field,  106  Mass.  112;  Sheldon  v.  Carr, 

45  Goodwin  v.  Fox,  129  TJ.  S.  601,  139  Mieh.  654,  103  N.  W.  181;  Liver- 
32  L.  Ed.  805,  9  Sup.  Ct.  Eep.  367.  man  t.  Lee,  86  Miss.  370,  38  South. 

46  Browning  v.  Kelly,  124  Ala.  645,  658;  Patton  v.  Pox,  169  Mo.  97,  69- 
27  South.  391;  Frazier  v.  Murphy,  133  S.  W.  287;  Shober  v.  Jack,  3  Mont. 
Cal.  91,  65  Pae.  326;  Eathvon  v.  351;  Russell  v.  Close,  79  Neb.  318. 
White,  16  Colo.  41,  26  Pac.  323;  112  N.  W.  559;  Benton  v.  Hopkins, 
Mitchell  V.  Woodward,  2  Marv.  (Del.)  68  N.  H.  606,  44  Atl.  391;  Lipp  v. 
311,  43  Atl.  165;  Tyler  v.  Kelck,  19  Fielder,  72  N.  J.  Eq.  439,  66  Atl.  189; 
App.  C^s.  (D.  C.)  180;  Stewart  v.  Ghilders  v.  Hubbell,  15  N.  M.  450,, 
Stewart,  19  Fla.  846 ;  Muller  v.  Bhu-  110  Pac.  1051 ;  Matter  of  JefCrey,  129 
man,  62  Ga.  332;  Smith  v.  James,  163  N.  Y.  App.  Div.  791,  114  N.  Y.  Supp. 
ni.  App.  501;  Hoadley  v.  Hadley,  48  667;  Harrell  v.  Hagan,  150  N.  C.  242, 
Ind.  452;  In  re  Van  Houton,  147  63  S.  E.  952;  Eegan  v.  Jones,  14 
Iowa,  725,  140  Am.  St.  Eep.  340,  124  N.  D.  591,  105  N.  W.  613 ;  Hall  v. 
N.  W.  886;  Park  v.  Ensign,  10  Kan.  Grain,  2  Ohio  Dec.  453;  Eudolph  t. 
App.  173,  63  Pac.  280;  Howell  v.  Salt  Eudolph,  207  Pa.  339,  56  Atl.  933; 
Lake  Lumber  Co.  (Ky.),  121  S.  W.  Kenyon  v.  Peiree,  17  E.  I.  794,  24 
645;  Wade's  Succession,  21  ta.  Ann.  Atl.  825;  Trammell  v.  Trammell,  57 
343;   Sherman  v.   Hall,   89   Me.   411,  S.   C.   89,   36   S.   E.   533;    Spencer   v. 
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statutes  enact  that  among  the  persons  who  cannot  be 
witnesses  are  parties  or  assignors  of  parties  to  an  ac- 
tion or  proceeding,  or  persons  in  whose  behalf  an  action 
or  proceeding  is  prosecuted,  against  an  executor  or  admin- 
istrator upon  a  claim  or  demand  against  the  estate  of  a 
deceased  person,  as  to  any  matter  of  fact  occ]irring  before 
the  death  of  such  deceased  person.  Others,  again,  do  not 
render  the  witness  incompetent  but  require  corroboration 
of  his  testimony.  Most  statutes  make  the  adverse  party 
incompetent  as  to  communications  or  transactions  with  a 
deceased  or  incompetent  person.  But  the  rule  in  a  few 
states  is  more  strict;  in  these  states,  it  is  held  that  the 
adverse  party  is  not  competent  to  testify  as  to  facts  equally 
within  the  knowledge  of  the  deceased  or  incompetent  person. 
Some  statutes  exclude  only  parties  and  their  assigns,  whUe 
others  render  incompetent  all  persons  interested  in  the 
suit.  It  is  usually  expressly  provided  by  these  statutes 
that  their  provisions  shall  apply  only  to  parties  in  civil 
suits,  and  not  to  those  in  criminal  prosecutions.  But  all 
civil  actions  or  proceedings  come  within  the  scope  of  the 
statutes,  whether  actions  at  law  or  not.  Most  of  the  stat- 
utes provide  that  the  adverse  party  shall  be  made  compe- 
tent if  he  is  called  as  a  witness  by  the  representative  of  the 
deceased  or  incompetent  person,  or  if  the  representative 
introduces  evidence  as  to  the  transactions  or  communica- 
tions with  the  deceased  or  incompetent  person.  There  are 
many  other  provisions  common  to  these  acts.  Some  of  the 
statutes  prescribe  the  rule  with  much  particularity ;  others 
simply  state  the  general  principle.    But  these  details  are 

Schell    (Tex.   Civ.  App.),   142   S.   W.  Murdocli,  2  S.  C.  B.  48 ;  In  re  Estate  of 

111;  Blair  v.  Ellsworth,  55  Vt.  415;  Condon,  28  N.  S.  B.  208;   Estate  of 

Smith  V.  Taylor,  2  Wash.  422,  27  Pae.  Parquaharson,  33   N.  S.  B.  261 ;   but 

812;   Carter  v.  Gill,  47  W.  Va.  504,  does  not  apply  to  proceedings  in  pro- 

35  S.  E.  828 ;  Brader  v.  Brader,  110  bate  court  for  settlement  of  estates  or 

Wis.  423,  85  N.  W.  681;  Weidenhoft  inquiry  as  to  testamentary  capacity: 

V.  Primm,  16  Wyo.  340,  94  Pac.  453.  In  re  Estate  of  Eobertson,  22  N.  S.  B. 

See,  also,  Salazar    v.  Costa,  1  Porto  402    (abridged   from  Best  Ev.,   11th 

Bico  Fed.  119.     In  Canada  the  same  ed.,  Canadian  notes,  p.  185). 
disqualification     exists;      Chgsley     v. 
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not  within  the  province  of  this  work;  and  reference  must 
be  made  to  the  statutes  of  each  particular  state  to  settle 
the  details  of  the  provisions  on  this  subject.*''  Generally, 
the  statutes  are  constructed  in  the  same  way.  They  first 
enact  the  general  competency  of  parties  as  witnesses  and 
then  provide  the  exceptions  in  cases  of  the  death  or  mental 
incompetency  of  one  who  is  a  party  to  the  transaction. 
The  result  is  that  the  case  for  the  exception  must  clearly 
show  its  existence  according  to  the  statutory  provision. 
It  is  not  enough  to  be  within  the  spirit  of  the  statute;  it 
must  be  within  the  letter  of  it.*^  In  South  Carolina,**  the 
proviso  to  the  section  describes  four  classes  of  persons  and 
shows  that  its  purpose  as  a  rule  of  evidence  is  to  exclude 
the  testimony  of  a  witness  who  may  belong  to  any  one  or 
more  or  to  all  of  them,  but  only  when  his  testimony  belongs 
to  all  three  of  the  kinds  hereinafter  described.  The  sec- 
tion describes  four  classes  of  persons,  and  three  char- 
acteristics of  testimony.  The  four  classes  of  persons 
are  these:  (1)  A  party  to  the  action  or  proceeding,' 
(2)   a  person  having  an  interest  which  may  be  affected 

■4T  For  a   useful   eompilation    con-  Louis,  137  Mo.  App.  158,  117  S.  W. 

taming  a  comparative  analysis  of  the  672 ;  Small  v.  Pryor,  69  N.  J.  Eq.  606, 

legislation  of  the  states,  see  12  Eney.  61  Atl.   564;    Clark  v.  McNeal,   114 

of  Evidence,  702-718.  N.  Y.  287,  11  Am.  St.  Bep.  fi38,  21 

48  Miller  v.  Miller,  7  Ariz.  316,  64  N.  E.  405;  McNeely  v.  North  Carolina 

Pac.  415 ;   Sedgwick  v.  Sedgwick,  52  Mica  etc.  Co.,  130  N.  C.  637,  41  S.  E. 

Cal.  336;    De  NiefC  v.  Howard,   138  801;    Butt  v.   Worthington,   30   Ohio 

Ga.  248,  75  S.  E.  202;  Hueni  v.  Free-  C.   C.  720;   Shrader  v.  United  States 

hill,  125  111.  App.  345;  Hart  v.  Miller,  Glass  Co.,  179  Pa.  623,  36  Atl.  330; 

29    Ind.   App.   222,  64    N.  E.    239;  Trimmier  v.  Thomson,  41  S.  C.  125, 

James  v.  Smith,  3  Ind.  Ter.  447,  58  19  S.  E.  291 ;  O'Neal  v.  Breecheen,  S 

S.   W.   714;     Percival- Porter    Co.    v.  Baxt.   (Tenn.)   604;  Jennings  v.  Bor- 

Oaks,  130  Iowa,  212,  106  N.  W.  626;  ten,  44  Tex.  Civ.  App.  280,  98  S.  W. 

Sarbaeh  v.  Sarbach,  86  Kan.  894,  122  445;   Atkin  v.  Atkin,  69  Yt.  270,  37 

Pac.   1052;     Booth    v.  Vanarsdale,   9  Atl.  746;  Carter  v.  Edmonds,  80  Va. 

Bush    (Ky.),   717;   Beach  v.  Pennell,  58;  Lehman  v.  Sherger,  68  Wis.  145, 

50  Me.  587;   Waterman    Real-Estate  31  N.  W.  733;  Goodwin  v.  Fox,  129 

Exch.  V.   Stephens,  71  Mich.   104,  38  TJ.  S.  601,  32  L.  Ed.  805,  9  Sup.  CL 

N.   W.   685;    Parker   v.   Maxwell,   45  Bep.  367. 

Minn.   1,  47  N.  W.  161;   Cockrell  v.  49  Norris    v.  Clinkscales,  47    S.  C. 

Cockrell,  83  Miss.  385,  36  South.  390 ;  488,  25   S.  E.   797,  under  Code  Civ. 

Lieber  v.   Fourth  Nat.  Bank  of  St.  Proc,  §  400,  now  §  438  of  1912  code. 
Evidence  IT — 40 
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by  the  event  of  the  trial;  (3)  a  person  who  has  had  such 
an  interest,  but  which  has  been  in  any  manner  trans- 
ferred to,  or  has  in  any  manner  come  to,  a  party  to  the 
action  or  proceeding;  (4)  an  assignor  of  a  thing  in  contro- 
versy in  the  action.  The  three  characteristics  of  the  testi- 
mony are  these :  (a)  In  regard  to  any  transaction  or  com- 
munication between  the  witness  and  a  person  deceased, 
insane,  or  lunatic;  (b)  against  a  party  prosecuting  or  de- 
fending the  action  as  an  executor,  administrator,  heir  at 
law,  next  of  kin,  assignee,  legatee,  devisee,  or  survivor  of 
such  deceased  person,  or  as  assignee  or  committee  of  such 
insane  person  or  lunatic;  (c)  when  the  present  or  previous 
interest  of  the  witness  may  in  any  manner  be  affected  by 
the  testimony  or  by  the  event  of  the  trial.  "It  will  be  thus 
seen  that,  to  justify  the  exclusion  of  testimony  under  this 
proviso  of  section  400,  it  should  be  shown  to  the  satisfaction 
of  the  trial  judge — First,  that  the  witness  belongs  to  one 
or  more,  or  to  all,  of  the  four  classes  of  persons  whose 
testimony  may  under  certain  circumstances  be  excluded; 
and,  secondly,  that  his  testimony  partakes  of,  not  merely 
one  or  two  of  the  disqualifying  characteristics  classified 
under  a,  b,  and  c,  but  that  it  possesses  all  three  of  those 
characteristics.  To  illustrate :  A  witness  may  belong  to  all 
four  of  the  classes  of  persons  descril)ed  under  1,  2,  3,  and 
4,  and  his  testimony  may  fall  under  the  divisions  a  and  b, 
but  if  it  does  not  also  fall  under  division  c  then  it  would 

be  error  to  exclude  it Section  400  is  a  statute  of 

exclusion,  intended  to  restrict  section  399,  which  provides 
that  'no  person  offered  as  witness  shall  be  excluded  by  rea- 
son of  his  interest  in  the  event  of  the  action. '  It  must,  as 
such,  be  strictly  construed.  Nothing  may  be  included  under 
its  provisions  but  what  is  clearly  and  unmistakably  ex- 
pressed in  its  terms It  may  seem  strange  that  after 

having  been  on  our  statute  book  for  nearly  thirty  years, 
and  after  having  been  construed  and  elucidated  by  this 
court  in  innumerable  appeals,  section  400  of  the  code  should 
still  appear  to  be  hard  to  understand  and  difficult  to  apply 
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as  a  rale  of  evidence,  and  yet  it  is  not  strange  when  one 
regards  the  abnormal  length  oflts  periods  and  the  intricate 
involutions  of  its  phraseology. ' '  Other  jurisdictions  evince 
the  same  strict  construction  as  to  the  exceptions  contained 
in  the  proviso.^**  In  North  Dakota,  the  court  said  they  re- 
garded it  as  a  sound  rule  to  be  applied  in  the  construction 
of  statutes  of  the  character*  of  the  one  whose  interpretation 
was  there  involved,  that  they  should  not  be  extended  beyond 
their  letter  when  the  effect  of  such  extension  would  be  to 
add  to  the  list  of  those  whom  the  act  renders  incompetent 
as  witnesses.®^ 

§773(790).  Reason  for  statutes  —  Limitations  —  Per- 
sons affected. — The  removal  of  the  general  incompetency  of 
parties  as  witnesses  was  the  result  of  much  legislative 
effort.  Finally  the  statutes  became  general  and  laid  the 
ax  to  the  root  of  the  evil,  by  declaring  that  no  interest  or 
policy  of  law  should  exclude  a  party  or  person  from  being 
a  witness  in  any  civil  proceeding.  "This  is  sweeping  lan- 
guage, and  was  intended  to  reach  every  imaginable  case. 
But  the  legislature  knew  that  there  were  some  exceptions 
that  must  be  allowed,  otherwise  the  law  could  not  stand, 
for  it  would  run  counter  to  interests  so  sacred  and  a  policy 

60  See,  also,  Lobdell  v.  Lobdell,  36  which  he  should  offer    to   testify  in 

N.    Y.   327,   where   Parker,   J.,   said:  respect  to  a  transaction  or  communi- 

"It  will  not  suffice  to  say,  the  ease  is  cation  had  personally  by  him  with  the 

within   the  spirit   of    the  enactment,  deceased  person,   it   is   impossible   to 

unless  a,  fair  construction  of  the.  Ian-  construe   that   exclusion,   as   meaning 

guage  used  will  bring  it  within  the  to   cover  transactions  or  communica- 

enactment  itself.     The  subject  of  the  tions  had  by  Some  third  person  (who- 

section  is  the  allowance  of  parties  to  ever  he  may  be,  and  however  connected 

be  witnesses  in  their  own  behalf,  and  vrith   the   party   offering   to    testify) 

its  object  is  to  provide  generally  for  with  the  deceased  person.     Such  con- 

their   examination   as   such  witnesses,  struction  would  ignore  the  terms  'had 

and    the   specific   exceptions   to  such  personally  by    him,'   which    serve   tO' 

examination.     The   legislature   having  show  the  precise  extent  of  the  exclu- 

undertaken  to  specify  the  exceptions,  sion."     (Followed  in  Severn   v.  Troy 

the  courts  cannot  allow  any  that  are  National  Bank,  18  Hun  (N.  Y.),  228.) 

not     specified     by     the     legislature.  5i  St.  John  v.  Lofland,  S  N.  D.  140^ 

Whe^  the  legislature  explicitly  limited  64  N.  W.  930. 
the  exclusion  of  a  party  to  cases  in 
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SO  clear,  that  public  sentiment  would  not  tolerate  their 
sacrifice.  The  proviso  therefore  followed,  which  was  evi- 
dently the  product  of  two  thoughts,  one  that  there  were 
certain  confidential  relations  to  be  protected  against  com- 
pulsory disclosure,  the  other  that  there  were  certain  cases 
of  inequality  where  it  would  be  unjust  to  open  a  door  to 
one  party,  that  was  closed  by  necessity  against  the  other. 
Hence  the  proviso  declared  that  husband  and  wife  should 
not  be  permitted  to  testify  against  each  other;  nor  counsel 
to  testify  to  the  confidential  communications  of  his  client. 
This  belongs  to  the  first  thought,  the  confidential  relation. 
It  then  declared  that  the  act  should  not  apply  to  actions 
by  or  against  executors,  administrators  or  guardians,  nor 
where  the  assignor  of  the  thing  or  contract  in  action  may 
be  dead.  This  evidently  came  from  the  second  thought,  as 
to  the  inequality  of  the  parties.  Where  one  of  two  par- 
ties to  a  transaction  is  dead,  the  survivor  and  the  party 
representing  the  deceased  party  stand  on  an  unequal  foot- 
ing as  to  a  knowledge  of  the  transaction  occurring  in  the 
lifetime  of  the  deceased.  The  enacting  clause  had  opened 
the  lips  of  all  parties,  but  when  death  came  it  closed  the 
lips  of  one,  and  even-handed  justice  required  the  mouths 
of  both  to  be  sealed.  "^^  The  object  and  purpose  of  these 
statutes,  then,  is  to  guard  against  the  temptation  to  give 
false  testimony  in  regard  to  the  transaction  in  question  on 
the  part  of  the  surviving  party,  and  further  to  put  the  two 
parties  to  a  suit  upon  terms  of  equality  in  regard  to  the 
opportunity  of  giving  testimony.  If  one  party  to  the 
original  transaction  is  precluded  from  testifying  by  death, 
insanity  or  other  mental  disability,  the  other  party  is  not 
entitled  to  the  undue  advantage  of  giving  his  own  uncon- 
tradicted and  unexplained  account  of  the  transaction.  The 
sources  of  original  information  on  the  part  of  the  repre- 
sentative of  the  deceased  or  incompetent  person  are  so 
inadequate  as  compared  with  those  of  the  surviving  party 
that  the  law  presumes    the   representative    to  be  utterly 

St  Kama  v.  Tanner,  66  Pa.  297.  5  Morr.  Min.  Eep.  289. 
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unable  to  testify  as  to  the  details  of  the  transaction,  and 
hence  excludes  the  adverse  party.^*  The  main  reason  for 
the  statutory  exception  is  found  in  the  inability  of  the 
representatives  of  a  deceased  party  to  oppose  the  state- 
ments of  the  adversary,  and  this  covers  also  the  want  of 
means  and  opportunity  to  prepare  the  cause  for  trial.^* 
The  theory  of  the  proviso  to  the  statute  has  been  well 
stated  in  a  Florida  case  ^^  to  be  that  "where  one  of  two 
persons  whose  mouths  have  been  opened  by  its  general 
provision  to  testify  as  to  a  transaction  between  them,  has 
been  taken  away  by  death,  the  mouth  of  the  survivor  should 
be  closed  also  as  to  such  transaction,  against  the  executor 
or  other  representative  of  the  deceased  person,  or  his 
assignee  or  other  person  claiming  through  him,  until  or 
unless  the  executor,  assignee,  or  other  person  representing 
or  claiming  under  such  deceased  person  shall  himself  tes- 
tify as  to  such  transaction,  or,  having  preserved  the  testi- 
mony of  such  deceased  person  as  to  it,  shall  use  it  in  evi- 
dence. To  the  living  party  to  the  transaction  it  prescribes 
perpetual  silence  as  against  the  representative  of  the  dead, 
and  his  assignee  or  others  claiming  under  him,  unless  such 
representative  or  assignee,  or  other  claiming  under  him, 
shall  himself  elect  to  testify  as  to  such  transaction,  or  to 
introduce  the  testimony  of  the  deceased  as  to  it.  What  the 
living  knows  or  would  testify  is  excluded,  because  what 
the  dead  would  testify  if  living  cannot  be  or  is  not  given 
in  evidence,  or  because  his  representatives  or  assignee  is 
not  himself  so  acquainted  with  the  facts  of  it  as  to  encour- 
age him  to  go  upon  the  stand.  This  is  the  underlying 
principle  of  the  exclusion.  As  one  is  not  confronted  by  the 
other,  the  former  is  restrained  from  saying  anything.     The 

53  Looker   v.   Davis,    47    Mo.    140;  eluded    as    incompetents:    Mullins    v. 

Fulkerson  v.   Thornton,  68   Mo.  468;  Mullins,  120  Ky.  643,  87  S.  W.  764. 

HoUister  v.  Toung,  41  Vt.  157 ;  Moore  54  Quick  v.  Brooks,  29  Iowa,  484 ; 

V.  Taylor,  44  N.  H.  370,  375;  Beach.  Zane  v.  Fink,  18  W.  Va.  693. 

T.  Pennell,  50  Me.  587;    Chandler  v.  55  Harris  v.  Bank  of  Jacksonville, 

Davis,  47  N.  H.  462,  464;  Whitmer  v.  22   Pla.   501,  1  Am.   St.  Eep.   201,  1 

Euckey,   71   HI.  410.     In   some   stat-  South.  140. 
utes   infants   under   fourteen   are  in- 


§  773  (790)       THE  LAW  OF  EVIDENCE  IN  CIVIL  CASES.  630 

temptation  to  misrepresentation  and  perjury  in  such  cases, 
however  superior  many  might  prove  to  it,  was  doubtless 
thought  by  the  legislature  to  be  too  great  to  permit  the 
survivor  to  speak.  "^®  While  the  enactment  of  the  stat- 
utes is  the  result  of  the  movement  for  reform  of  the  former 
incompetency  of  parties,  it  has  nevertheless  been  urged 
against  them  that  their  expediency  is  doubtful,  in  that  the 
exclusion  of  the  testimony  of  a  surviving  party  has  often 
tended  to  defeat  honest  claims  by  destroying  the  probative 
evidence  of  them.  The  danger,  too,  it  is  suggested,  of  the 
establishment  of  fictitious  claims  has  been  over-estimated. 
To  assume  that  in  that  event  many  false  claims  would  be 
established  by  perjury  is  to  place  an  extremely  low  esti- 
mate on  human  nature  and  a  very  high  estimate  on  human 
ingenuity  and  adroitness.  "He  who  possesses  no  evidence 
to  prove  his  case  save  that  which  such  a  statute  declares 
incompetent  is  remediless.  But  those  against  whom  a  dis- 
honest demand  is  made  are  not  left  utterly  unprotected 
because  death  has  sealed  the  lips  of  the  only  person  who 
can  contradict  the  survivor,  who  supports  his  claim  with 
his  oath.  In  the  legal  armory,  there  is  a  weapon  whose 
repeated  thrusts  he  will  find  it  difficult,  and  in  many  cases 
impossible,  to  parry  if  his  testimony  is  a  tissue  of  false- 
hoods— the     sword     of     cross-examination."^''     Without 

B6  "The  interest  of  those  claiming  would  encounter  what  such  executor 
under  the  deceased,  if  not  the  ordinary  or  assignee  may  know  of  the  transac- 
principle  of  fairness,  was  thought  to  tion,  and  in  the  other  ease  he  is  con- 
demand  the  protection  of  such  silence,  fronted  by  the  statements  of  the 
unless  and  until  they  should  them-  deceased  as  to  the  facts  and  circum- 
selves  elect  to  testify  as  to  the  trans-  stances  of  the  same  transaction  which 
action,  or  to  introduce  the  deceased's  he  will  detail  his  own  account  of;  and 
testimony  as  to  it.  In  case  the  exeou-  in  both  cases  such  executor  or  as- 
tor  or  assignee  testifies  as  to  the  signee,  or  other  person  of  a  like  class, 
transaction, — tells  under  oath  what  he  exercises  his  privilege  with  a  full 
may  know  about  it, — or  in  case  he  knowledge  of  its  letting  in  the  sur- 
introduces  the  evidence  of  the  de-  vivor  to  testify,  and  of  even  the  pos- 
ceased  as  to  it,  his  doing  so  is  deemed  sible  consequence  thereof":  Harris  v. 
by  the  statute  a  sufficient  reason  for  Bank  of  Jacksonville,  supra. 
admitting  the  survivor  of  the  parties  57  St.  John  v.  Lofland,  5  N.  D.  140, 
to  such  transaction  to  testify;  be-  64  N.  W.  930. 
cause  in  the  one  case  such  survivor 
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going  into  the  merits  of  the  objections  urged,  and  they 
nnquestionably  contain  such  serious  matter  for  considera- 
tion as  the  defeat  of  actions  on  bona  fide  claims  through  no 
act  or  fault  of  the  surviving  party,  it  must  be  noted  they 
are  in  a  very  small  minority,  and  from  the  trend  of  the 
decisions  generally,  it  seems  unlikely  the  present  laws  will 
be  recast.  As  these  acts  were  passed  to  protect  the  in- 
terests of  the  representative  of  the  deceased  or  incompe- 
tent person,  they  do  not  exclude  the  testimony  of  the  adverse 
party  to  such  transactions  when  he  offers  testimony  that  is 
favorable  to  the  representative  of  the  deceased  or  incom- 
petent person.^^  The  words  "adverse  party"  are  not  lim- 
ited to  the  adverse  positions  of  plaintiff  and  defendant. 
On  the  simple  issue  between  such  parties  the  decisions  are 
clear  as  to  the  exclusion  of  the  testimony.^®  But  the  words 
have  been  held  to  affect  any  party,  whether  plaintiff  or 
defendant,  whose  interests  are  actually  adverse  to  those  of 
another  party  to  the  action  who  appears  in  the  capacity  of 


08  Williams  v.  Mower,  29  S.  C.  332, 
7  S.  E.  505;  Thistlewaite  v.  Thistle- 
waite,  132  Ind.  355,  31  N.  E.  946; 
McLaughlin  v.  Webster,  141  N.  T. 
76,  35  N.  B.  1081;  Lyon  v.  Eicker, 
141  N.  T.  225,  36  N.  E.  189;  Tabor 
V.  Tabor,  136  Mich.  255,  99  N.  W. 
4;  Neish  v.  Gannon,  198  111.  219,  64 
N.  E.  1000. 

•  59  Watkins  v.  Carter,  164  Ala.  456, 
51  South.  318;  Jones  v.  Purnell,  5 
Penne.  (Del.)  444,  62  Atl.  149; 
Meguire  v.  Crowine,  3  McAr.  (D.  C.) 
81;  Edwards  v.  Eives,  35  Fla.  89,  17 
South.  416;  Hendrick  v.  Daniel,  119 
Ga.  358,  46  S.  E.  438;  Bailey  t. 
Robison,  244  HI.  16,  42  L.  E.  A.,  N. 
S.,  305,  91  N.  E.  98 ;  Goodwin  t. 
Bentley,  30  Ind.  App.  477,  66  N.  E. 
496;  James  v.  Smith,  3  Ind.  Ter.  447, 
58  S.  W.  714;  Frye  v.  Gullion,  143 
Iowa,  719,  21  Ann.  Cas.  285,  121 
K.  W.  563;  Eoach  v.  Eoach,  69  Kan. 
522,  77  Pac.  108 ;  Mann  v.  Cavanaugh, 
110  Ky.  776,  23  Ky.  Law  Eep.  238, 


62  S.  W.  854;  Burleigh  v.  White,  64 
Me.  23 ;  Koogle  y.  Caine,  110  Md.  587, 
24  L.  K.  A.,  N.  S.,  413,  73  Atl.  672; 
Grand  Lodge  A.  O.  XJ.  W.  v.  Brown, 
160  Mich.  437,  125  N.  W.  400;  Mad- 
son  V.  Madson,  69  Minn.  37,  71  N.  W. 
824;  Porrister  v.  Sullivan,  231  Mo. 
345,  132  S.  W.  722;  Kroh  v.  Heins, 
48  Neb.  691,  67  N.  W.  771;  Heiuisch 
V.  Pennington,  73  N.  J.  Eq.  456,  68 
Atl.  233;  Boyd  v.  Daly,  85  App.  Div. 
581,  83  N.  Y.  Supp.  539;  Dunn  v. 
Beaman,  126  N.  C.  766,  36  S.  E.  172; 
Shroyer  v.  Smith,  204  Pa.  310,  54 
Atl.  24;  Hall  v.  Hall  (Tenn.  Ch. 
App.),  39  S.  W.  535;  Dickey  v.  For- 
rester (Tex.  Civ.  App.),  148  S.  W. 
1181;  Eickard  v.  Dana,  74  Vt.  74, 
52  Atl.  113 ;  Field  v.  Brown,  24:  Gratt. 
(Va.)  74;  Shaw  v.  Lobe,  58  Wash. 
219,  108  Pac.  450;  Paxton  v.  Paxton, 
38  W.  Va.  616,  18  S.  E.  765;  Quinn 
T.  Quinn,  130  Wis.  548,  110  N.  W. 
488 ;  Rhode  Island  Hospital  Trust  Co. 
v.  Hazard,  6  Fed.  119. 
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executor,  administrator,  heir  at  law,  next  of  kin,  surviving 
partner,  or  assignee,  where  the  latter  has  acquired  title  to 
the  cause  of  action  immediately  from  a  deceased  person.** 
In  other  words,  the  position  of  the  names  on  either  side 
of  the  record  is  not  the  determining  factor  as  to  the  adverse- 
ness  of  the  interest  claimed  or  defended.  "When  a  husband,, 
one  Buckner,  was  joined  with  his  wife  as  defendant  in  a 
suit,  and  as  plaintiff  in  a  cross-bill  by  her  with  regard  to 
matters  concerning  her  separate  estate  only  as  between 
her  and  the  heir  at  law,  he  was  held  in  the  United  States 
supreme  court  competent  to  testify.  Mr.  Justice  Harlan 
said::  "It  is  clear  from  these  statutory  provisions  that 
Buckner  was  not  incompetent,  by  reason  of  his  relation  of 
husband,  to  testify  in  support  of  his  wife's  claim  to  the 
property,  because  if  Mrs.  Buckner  had  been  unmarried  she 
would  have  been  a  defendant  in  the  original  suit,  and  the 
plaintiff  in  the  cross-suit,  and  also  because  that  suit  con- 
cerned her  separate  property.  In  the  cross-bill  he  joined 
with  his  wife  in  asking  thatthe  trust  intended  to  be  created 
by  the  deed  of  1861  be  enforced,  and  gave  his  assent  to 
any  decree  that  would  place  the  property  under  her  sole 
control  and  preserve  it  for  her  benefit.  This  was  regarded 
by  the  supreme  court  of  the  state  (Illinois)  as  a  renuncia- 
tion by  him  of  even  a  life  estate,  and  the  decree  of  1871 
proceeded  upon  that  ground.  Nor  was  he  incompetent  by 
reason  of  the  inhibition  contained  in  the  second  section  of 
the  act,  because,  although  a  formal  party  to  the  cross-suit, 
he  was  not  directly  interested  in  the  event  thereof,  and 
was  not,  in  the  sense  of  the  statute,  a  party  adverse  to  the 
heir  of  his  deceased  brother  in  law.  The  only  party  ad- 
verse to  the  heir,  in  respect  to  the  issues  made  by  the 
cross-suit,  was  Mrs.  Buckner.  She  could  not  have  testified 
on  her  own  motion,  or  in  her  own  behalf,  unless  called  by 

«o  Cooper   V.   Wood,   1   Colo.   App.  N.  J.  Eq.  149,  44  Atl.  461,   Aymett 

101,  27  Pac.  884;  American  Inv.  Co.  v.  Butler,  8  Lea  (Tenn.),  453;  Haber- 

V.  Coulter,  8  Kan.  App.  841,  61  Pae.  zettle  v.  Bearing  (Tex.  Civ.  App.),  80 

820;  Cady  v.  Cady,  91  Minn.  137,  97  S.  W.  539.     See  the  late  ease  of  Jack- 

N.  W.  560;  Kempton  t.  Bartine,  59  eon  v.  Cook  (W.  Va.),  76  S.  E.  443 
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the  opposite  party.  But,  looking  at  the  policy  and  lan- 
guage of  those  enactments,  we  perceive  no  reason  why 
Buckner  was  not  competent  as  a  witness,  in  support  of  his 
wife's  suit,  under  the  first  section  of  the  act."®^  In  Mis- 
souri, the  statute  provides  that  when  an  executor  or  admin- 
istrator is  a  party,  the  other  party  shall  not  be  permitted 
to  testify  in  his  own  favor,  unless  the  contract  in  issue 
was  originally  made  with  a  person  who  is  living  and  com- 
petent to  testify,  except  as  to  such  acts  and  contracts  as 
have  been  done  or  made  since  the  probate  of  the  will  or 
"the  appointment  of  the  administrator.*^.  In  an  action 
against  one  of  the  makers  of  a  note  signed  by  two  and  the 
administrator  of  the  other,  the  liAring  maker  was  held  com- 
petent to  testify.  The  court  construed  the  section  as  meant 
to  prevent  a  person  who  sues  or  is  sued  by  an  executor  or 
administrator  from  testifying  regarding  the  contract  or 
cause  of  action  in  suit,  thereby  putting  the  administrator 
at  a  disadvantage,  because  the  latter  would  be  ignorant  of 
the  facts  of  the  transaction  between  his  adversary  and  the 
•decedent.  "This  is  shown  to  be  the  intention  of  the  proviso 
by  the  permission  accorded  to  the  adversary  of  the  executor 
or  administrator  to  testify  when  the  contract  in  issue  was 
made  with  a  person  who  is  living  and  competent  to  testify 
and  whom  the  administrator  may  summon  as  a  witness. 
This  exception  is  intended  to  prevent  testimony  being  given 
by  a  person  who  occupies  the  position  in  the  litigation  of 
an  adversary  party  to  the  executor  or  administrator,  in- 
stead of  preventing  anyone  from  testifying  who  happens 
to  be  interested  in  having,  the  action  terminate  adversely 
to  the  administrator."**    In  Michigan  the  statute  reads  as 

61  Kingsbury  v.  Buckner,  134  TJ.  S.  supported.  See  Citizens'  Ins.  Co.  v. 
650,  S3  L.  Ed.  1047,  10  Sup.  Ct.  Eep.  Broyles,  78  Mo.  App.  364;  Vander- 
638.     See  §  793,  post.  grif  v.  Swinney,  158  Mo.  527,  81  Am. 

62  Mo.  Eev.  Stats.  1899,  §  4652  St.  Eep.  325,  59  S.  W.  571.  In  this 
(Ann.  Stats.  1906,  p.  2520).  last  ease  it  was  held  that  a  person  who 

63  Hill-Dodge  Banking  Co.  v.  makes  a  contract  with  two  partners, 
Loomis,  140  Mo.  App.  62,  119  S.  W.  together  with  the  surviving  partner, 
967.  There  are  conflicting  cases  in  who  was  present  when  the  contract 
Missouri,  but  the  case  cited  is  well  was  made,  is  competent  to  testify  abouf 
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follows:  "When  a  suit  or  proceeding  is  prosecuted  or  de- 
fended by  the  heirs,  assigns,  devisees,  legatees  or  personal 
representatives  of  a  deceased  person,  the  opposite  party, 
if  examined  as  a  witness  on  his  own  behalf,  shall  not  be 
admitted  to  testify  at  all  to  matters  which,  if  true,  must  have 
been  equally  within  the  knowledge  of  such  deceased  per- 
son."** A  suit  was  brought  by  the  heir  to^  procure  the 
execution  of  a  conveyance  of  land,  which  the  defendant 
had  by  prior  deed  conveyed  to  the  ancestor,  which  deed  the 
defendant  had  subsequently  destroyed.  The  defendant 
was  also  the  executrix  of  the  ancestor  and  objected  to  the 
testimony  of  the  heir.  The  court  said:  "The  statute  pre- 
vents the  party  opposed  to  the  heir  from  testifying,  which 
in  this  case  would  be  the  stepmother,  but  it  does  not  exclude 
the  testimony  of  the  heir.*^  ....  It  is  suggested  that  com- 
plainant cannot  testify  because  defendant  Mary  C.  Tabor 
is  in  fact  the  executrix  of  the  estate,  and  therefore  the  suit 
is  defended  by  the  personal  representative  of  a  deceased 
person.  The  fact  is,  however,  that  she  is  defendant  in  her 
individual  capacity,  and  not  as  an  executrix.  Indeed,  it 
would  be  for  the  interest  of  the  estate,  and  her  as  executrix, 
to  have  complainant's  position  maintained."®"  In  New 
Jersey  in  a  suit  for  specific  performance  of  a  contract  made 
with  a  decedent  testatrix  to  devise  all  her  property,*^  the 
plaintiff  made  the  beneficiaries  defendants  and  also  the 
parties  against  whom  the  specific  performance  was  sought. 
This  was  held  not  to  affect  the  fact  of  them  being  opposite 
or  adverse  parties.  Grey,  V.  C,  said:  "Equity  regards 
the  essential  truth  and  not  the  form  or  color  of  the  matter 
presented,  and  will  not,  because  its  practice  permits  the 
association  of  opposing  parties  as  defendants,  declare  them 
not  to  be  opposite  parties  and  deprive  them  of  rights  to 
which  as  opposite  parties  they  may  be  entitled The 

euch  contract  after  the  death  of  the          «»  Tabor  v.  Tabor,  136  Mich.  255, 

other  partner.  99  N.  W.  4. 

«i  Comp.  Laws,  §  10,212.  07  Kempton   v.   Bartine,  59   N.  J. 

65  See    Pendill    v.    Neuberger,  64       Eq.  149,  44  Atl.  461. 
Mich.  220,  31  N.  W.  177. 
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case  under  consideration  is  of  itself  an  example.  The  con- 
tract, as  alleged,  was  made  solely  between  the  complainant 
and  the  decedent,  but  all  the  benefits  were  to  come  to  his 
wife  and  children.  They  should  have  been  made  com- 
plainants had  the  parties  been  properly  classified.  Had 
this  been  done  they,  without  doubt,  could  not,  because  of 
the  prohibition  of  the  statute,  have  testified  to  prove  the 
contract  with  the  decedent  now  sought  to  be  enforced.  It 
is  now  claimed  that  the  mere  voluntary  classification  by 
the  complainant  of  these  beneficiaries  as  defendants  makes 
them  competent  to  testify  within  the  prohibited  range. 
This  is  not  the  purpose  or  spirit  of  the  legislation  on  the 
subject.  The  court  of  appeals,  in  a  matter  involving,  as 
does  this  case,  the  competency  of  testimony,  declared  that  it 
is  the  province  of  the  court  to  so  control  the  conduct  of  a 
cause  and  regulate  its  practice  that  no  unfair  advantage  is 
taken  by  either  side  in  presenting  the  merits  for  decision.** 
....  The  complainant,  however,  prays  no  relief  against 
Mrs.  Kempton  or  against  any  of  her  children,  nor  does  the 
bill  show  any  ground  for  discovery  from  them.  No  reason 
appears  for  making  them  defendants  rather  than  complain- 
ants, and  it  may,  without  violent  presumption,  be  believed 
that  Mrs.  Kempton  was  put  in  as  a  defendant  rather  than 
a  complainant,  in  anticipation  of  the  present  situation,  in 
order  that  she  might  with  more  plausibility  be  called  as  a 
witness  to  support  the  complainant's  claim."®* 

68 'Walker  v.  Hill's  Exr.,   7   C.   E.  of  parties  classed  on  the  same  side. 

Green  (22  N.  J.  Eq.),  513.  Decrees    have     been    pronounced    in 

69  Generally   speaking,   all   persons  favor    of  some   of   the   complainants 

having  the  same  interest  should  stand  against  the  defendants  and  another  of 

on  the  same  side  in  a  suit,  and  if  one  the  complainants,   where  it   appeared 

identified   in   interest   with   the   com-  the    relation    of    the    parties    to    the 

plainant  is  made  a  defendant,  the  bill  proofs   called   for  su«h   decree :    Kaf- 

should  charge  that  he  refused  to  join  ferty   v.   King,    1   Keen,   619.     It   is 

as  complainant:   Calv.  Part.  11,  note  common   practice   to   grant    a    decree 

3.     "There  is  no  such  charge  in  the  whereby  the  rights  of  one  defendant 

bill  in  this  case.     In  equity  mere  as-  are  held  to  be  superior  to  those   of 

sociation  of  parties  has  not  been  al-  another  defendant,  as  in  foreclosure 

lowed  to  prevent  the  consideration  and  and   other   suits  where   the   order   of 

determination  of  the  opposing  equities  priority  of  ligns  ia  declared.     In  in- 
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§  774(790).  General  scope  of  statutes. — It  is  not  in- 
tended herein  to  deal  with  the  scope  of  the  statutes  at  any 
length,  for  the  reason  that  while  they  have  all  aimed  at 
one  common  object — the  emancipation  of  parties  as  wit- 
nesses— and  while  there  has  been  the  desire  to  make  com- 
mon exceptions,  the  variations  in  the  statutes  are  so  marked 
and  the  conflicting  decisions  so  irreconcilable,  that  the 
lawyer  can  only  take  one  state  at  a  time  and  hope  for  very 
little  guidance  from  decisions  out  of  that  state.''^"  Wliile 
they  have  each  and  all  dealt  with  the  large  subject  of  trans- 
actions with  parties  who  are  since  deceased,  there  are  few 
of  them  which  have  dealt  with  it  in  the  same  way.  In  some 
states  four  or  five  lines  have  sufficed  for  the  expression 
of  the  legislative  intention ;  in  others  twenty  or  thirty  lines 
have  been  used  to  specify  the  exceptions.  In  some  there 
has  been  strict  and  literal  construction;  in  others  a  tend- 
ency to  ameliorate  the  hard  result  of  the  disqualifications 
which  have  been  created  by  way  of  exceptions.  It  is  con- 
ceded that  the  statutes  were  not  designed  to  restrict  the 
admissibility  of  evidence,  which  was  already  competent 
when  they  were  passed.  On  the  contrary,  they  were  in- 
tended to  enlarge  the  competency  of  witnesses,  so  that  with 
the  statutory  exceptions  all  persons  might  testify  in  an 
action.''^  Their  object  was  to  widen,  not  narrow,  the  com- 
petency of  witnesses — to  make  those  competent  not  compe- 
tent before,  and  not  to  create  or  enact  incompetency.  It  is 
often  important  to  remember  this  in  construing  these  stat- 
utes so  radically  innovating  on  the  law  of  evidence.'^    The 

terpleader   cases   the    defendants    are  rule  which  excluded  as  witnesses  all 

brought   into   court,  and   jurisdiction  persons  interested  in  the  result  of  the 

is    assumed   over   them   because    they  action,  legislation  has  been  so  varied 

hold  opposing  claims,  hostile  to  each  as  to  render  the  decisions  in  one  ju- 

other,  between  which  the  complainant  risdiction  of  little  value  in  any  other: 

cannot  safely  himself  decide.     These  Guillaume  v.  Flannery,  21  S.  D.  1,  108 

cases  go  to  show  that  in  equity  the  N.  W.  255. 

classification  by  name  as  defendants  ti  Einehart     v.     Buckingham,     34 

does    not    prevent   those    within    that  Iowa    409. 

classification     from    being     opposing  72  Gilmer  v.  Baker,  24  W.  Va.  84; 

parties":  Kempton  v    Bartme,  supra.  ^_  whidden,  59  N.  H.  507. 
70  In    modifying    the    common-law 
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first  clause  of  the  federal  statute  is  a  revolution  and  re- 
versal of  the  common-law  rule  excluding  a  witness  because 
a  party  to  the  suit  or  interested  in  its  event.  It  makes 
persons,  so  far  as  their  being  parties  or  interested  would 
exclude  them,  competent.  But  the  second  clause  contains 
exceptions  to  this  sweeping  declaration  of  competency, 
because  it  declares  that  no  party  to  a  suit,  or  anyone  in- 
terested in  its  event,  or  any  person  from,  through  or  under 
whom  any  such  party  or  interested  person  derives  any 
interest  by  assignment  or  otherwise,  shall  be  examined,  in 
regard  to  any  personal  transaction  or  communication  be- 
tween such  person  and  a  person  deceased,  insane  or  lunatic, 
against  his  representatives.  This  exception  originates  no 
new  incompetency,  but  only  continues,  in  certain  cases, 
the  old  incompetency  of  the  common  law;  takes  them  out 
of  the  general  enactments  of  the  first  clause  of  the  section.'^* 
Where  the  statute  is  a  mere  proviso  or  saving  clause  in 
the  act  abolishing  the  common-law  disqualification  of  in- 
terest, it  does  not  make  incompetent  such  testimony  as 
would  be  competent  at  common  law.''*  The  primary  object 
of  the  statute  is  to  remove  the  common-law  disability  of 
an  interested  party  to  testify.  The  exception  is  intended 
to  avoid  the  injustice  that  would  arise  in  admitting  the  tes- 
timony of  one  party  when  the  other  is  dead.  In  case  that 
injustice  does  not  exist  in  any  case,  the  exception  would 
not  apply.^" 

§  774a  (790).  Same— Meaning  of  their  terms.— For  the 
reasons  given  in  the  previous  section,  the  discussion  of  the 
interpretation  of  the  terms  used  in  the  statutes  is  limited 
to  those  of  the  most  general  order,  because  the  meaning  is 

73  Opinion  in  Kilgore's  Admr.  T.  statutes  are  not  designed  to  shield 
Hanley,  27  W.  Va.  455.  wrongdoers,  but  the  courts  compel  the 

74  Abb.  Tr.  Ev.,  61.  adverse  party  to  clearly  establish  the 

75  Brim  v.  Fleming,  135  Mo.  597,  alleged  fraudulent  a«ts  before  admit- 
37  S.  W.  501.  These  statutes,  how-  ting  such  testimony:  Tracy  v.  Kelley 
ever,  do  not  render  the  adverse  party  52  Ind.  535;  Ellis  v.  Alford,  64  MisS. 
incompetent  to  testify  to  fraudulent  8,  1  South.  155. 

transactions  of  the  deceased,  as  the 


§  774a  (790)     the  lav/  of  evidence  in  civil  cases. 


638 


so  frequently  modified  by  the  context  that  it  would  require 
the  reproduction  of  the  sections  of  the  various  statutes  to 
complete  any  useful  analysis.  The  evidence  of  an  adverse 
party  is  absolutely  excluded  by  an  independent,  aflSrmative 
enactment  making  him  incompetent  as  to  transactions  or 
communications  with  a  deceased  or  iacompetent  person^' 
The  statutes  apply  to  communications  and  transactions 
concerning  written  documents,  as  well  as  to  verbal  trans- 
actions with  or  statements  by  the  deceased  or  incompetent 
person/''  It  has  been  held  that  the  term  "estate  of  a  de- 
ceased person"  includes  all  property,  real  and  personal, 
belonging  to  the  deceased;''*  that  the  term  "heirs"  means 
all  heirs  ad  infinitum;''^  that  the  term  "representatives" 
includes  all  who  succeed  to  the  rights  of  the  deceased,  either 
by  purchase,  by  descent  or  by  operation  of  law,*"  and  that 
the  words  "executor  and  administrator"  are  covered  by 
the  statutes  in  their  ordinary  acceptation,*^  and  include  as 


76  Mattoou  V.  Young,  45  N.  T.  6 
The  person  interested  is  excluded  al- 
though not  an  actual  party:  Lo\ye  v, 
Lowe,  83  Minn.  206,  86  N.  W.  11 
Hedges  v.  Williams,  26  Tex.  Civ.  App 
551,  64  S.  W.  76;  Foster  v.  Ela,  69 
N.  H.  460,  45  Atl.  248.  See  the  late 
case:  Wilson  v.  Sutton  (Ky.),  154  S. 
W.  394  (grantee)  ;  Hathaway  v.  Cook, 
258  m.  92,  101  N.  E.  227;  Josephs  v. 
Briant  (Ark.),  157  S.  W.  136;  Willis 
V.  Zorger,  25  111.  574,  101  N.  E.  963; 
Sherman  v.  Lane  (Ga.),  78  S.  E.  123; 
Boiders  v.  Dooley  (Tex.  Civ.  App.), 
154  S.  W.  614.  And  this  includes  not 
only  conversations  but  conclusions  to 
be  drawn  therefrom:  Theodore  Wet- 
man  &  Co.  V.  Thurman  (Minn.),  141 
N.  W.  481.  See,  also,  McCain  v. 
Smith,  172  Mich.  1,  137  N.  W.  616 
;(what  agents  excluded) ;  Eousseau  v. 
Brotherhood  of  American  Yeomen 
(Mich.),  139  N.  W.  2  (what  agents 
included) . 

77  Gray    v.    Obear,    54    Ga.    231; 
'Wright  V.  Bessman,  55  Ga.  189 ;  Mon- 


tague V.  Thomason,  91  Tenn.  168,  18 
S.  W.  264;  Sheldeu  v.  Michigan  etc. 
Ins.  Co.,  124  Mich.  303,  82  N.  W. 
1068;  McCorkendale  v.  MeCorkendale, 
111  Iowa,  314,  82  N.  W.  754. 

78  Jacks  V.  Bridewell,  51  Miss.  881. 

79  Merrill  v.  Atkin,  59  HI.  19. 
Even  the  widow:  Larch  v.  Goodacre, 
126  Ind.  224,  26  N.  E.  49. 

so  Wamsley  v.  Crook,  3  Neb.  344; 
Joss  V.  Mohn,  55  N.  J.  L.  407,  26  Atl. 
987;  Davis  v.  Davis,  26  Cal.  23,  85 
Am.  Dec.  157.  Even  a  widow:  Kis- 
ling  V.  Shaw,  33  Cal.  425,  91  Am.  Dec. 
644.  See,  also,  Kroh  v.  Heins,  48 
Neb.  691,  67  N.  W.  771;  Burke  v. 
Dunn,  117  Mich.  430,  75  N.  W.  931 
(possessor  of  personal  property  of  a 
decedent  defending  his  possession). 
In  McCray  v.  MoGray,  12  Abb.  Pr. 
(N.  Y.)  1,  It  was  held  that  the  words 
"representatives  of  a  deceased  per- 
son" meant  executors  or  adminis- 
trators only. 

81  Booker  v.  Samuels,  10  Cal.  App. 
227,  101  Pao.  689;  Sartor  v.  Walls,  39 
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well  all  persons  holding  the  estate  of  the  deceased  in  a 
representative  capacity  either  as  testamentary  trustee,*^ 
as  executor  de  son  tort,^^  as  the  assignee  of  an  adminis- 
trator,** or  as  the  executor  of  one  in  prison  under  sentence 
of  death  under  a  statute  which  made  him  civilly  dead  from 
the  date  of  his  sentence.*^  "The  heir  is  not  in  all  litiga 
tion  concerning  the  estate  of  the  deceased  the  representa- 
tive of  the  deceased  within  the  meaning  of  our  statute.  It 
is  only  when  he  stands  in  place  of  the  deceased,  so  as  to 
uphold  a  right  that  the  deceased  had  at  the  time  of  his 
death,  that  he  may  he  said  to  represent  the  deceased."** 
In  some  jurisdictions  it  is  held  that  the  evidence  is  admis- 
sible when  defendants  are  such,  not  in  a  representative 
capacity,  but  in  respect  to  property  to  which  they  hold  title 
descended  to  them  from  an  ancestor.*''  Thus,  in  New 
Jersey  it  is  held  that  in  a*  suit  by  a  widow  against  the  heirs 
at  law  of  her  deceased  husband,  to  set  aside  a  deed  on  the 
ground  of  fraud,  the  widow,  under  the  construction  which 
has  been  given  to  the  statute  of  1880,  is  a  competent  wit- 
ness to  testify  to  transactions  with  her  husband  and  state- 
ments made  by  him.**  In  another  suit  in  that  state,*"  while 
the  plaintiff  proceeded  against  the  defendant  in  his  indi- 
vidual capacity,  the  defendant  made  no  pretense  of  a  per- 
sonal right  to  the  subject  matter  of  the  controversy,  but, 
on  the  contrary,  declared,  by  one  of  his  pleas,  that  his  right 
thereto  was  only  such  as  inhered  in  him  as  the  adminis- 
trator of  a  decedent.     The  plaintiff,  on  the  trial  of  the  case, 

Colo.    84,    89   Pac.    797;    Hebberd   v.  86  Sorenson    v.     Sorenson     (Neb.), 

Southwestern  Land  etc.  Co.,  55  N.  J.  103  N.  W.  455 ;  Field  v.  Field,  39  Tex. 

Eq.  18,  36  Atl.  122 ;  Stevens  v.  Hart-  Civ.  App.  1,  87  S.  W.  726.     See  Laur- 

ley,  13  Ohio  St.  525;  Rogers  v.  Tomp-  enee  v.  Laurence,  164  111.  367,  45  N. 

kins  (Tex.  Civ.  App.),  87  S.  W.  379;  E.  1071. 

Haskell  t.  Holt,  75  Vt.  413,  56  Atl.  87  MeKinley  v.  Coe,  66  N.  J.  Eq. 

99.  70,   57   Atl   1030,   general   discussion 

82  Clark  V.  Clough,  65  N.  H.  43,  23  citing  many  eases ;  Small  v.  Pryor,  69 
Atl.  526.  N.  J.  Eq.  606,  61  Atl.  564. 

83  Parker  v.  Thompson,  30  JST.  J.  L.  88  Crimmihs  v.  Crimmins,  43  N.  J. 
311.  Eq.  86,  10  Atl.  800. 

84  Reynolds  v.  Linard,  95  Ind.  48.  89  Hodge   v.   Coriell,   44   N.   J.  L. 

85  Knight  v.  Brown,  47  Me.  468.  456. 
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offered  himself  as  a  witness  in  Ms  own  behalf,  and  was 
allowed,  under  objection,  to  give  in  evidence  statements 
made  by  the  defendant 's  intestate,  in  his  lifetime,  touching 
the  ownership  of  the  property  in  controversy.  The  plain- 
tiff was  held  to  be  a  competent  witness  to  give  such  evi- 
dence. This  ruling  was  put  distinctly  upon  the  ground 
that,  by  the  plain  words  of  the  statute,  it  is  only  in  case 
where  one  or  the  other  of  the  parties  to  a  suit  appear  upon 
the  record  as  representing  a  testator  or  intestate,  that  the 
other  is  incompetent  to  give  evidence  respecting  transac- 
tions with  or  statements  made  by  the  decedent,  and  that  it  is 
not  enough  to  render  the  living  party  incompetent  to  give 
such  evidence  that  the  other  party  is  interested  in  the  sub- 
ject of  the  litigation  as  the  representative  of  a  decedent; 
but  the  incompetency  of  the  living  party  only  exists  in  cases 
where,  by  the  record,  it  appears  that  the  status  of  his 
adversary  is  that  of  a  party  suing  or  being  sued,  in  the 
particular  case,  as  the  representative  of  a  testator  or  intes- 
tate. The  chief  justice,  in  declaring  the  opinion  of  the 
supreme  court,  said:  "A  party  to  a  suit  is  not  prevented, 
by  the  law  of  this  state,  from  testifying,  with  respect  to 
the  declarations  of  an  interested  deceased  person,  touch- 
ing the  subject  of  the  controversy,  except  in  one  specified 
condition  of  affairs.  Such  exclusion  arises  only  when  the 
party  testifying,  or  the  opposite  party,  is  suing  or  is  being 
sued  in  a  representative  capacity.  It  is  not  enough  that 
one  of  the  parties  is  interested  in  the  subject  of  the  litiga- 
tion as  the  representative  of  a  decedent.  The  statutory 
criterion  is  clear  and  definite,  and  it  is  that  one  or  the  other 
of  the  litigants  must  appear  upon  the  record  as  a  party 
suing  or  being  sued  in  a  representative  capacity."®"  It 
has  been  held  in  some  states  that  a  legatee  or  devisee  is  not 
excluded  by  a  statute  making  "heirs  and  representatives" 
incompetent  to  testify  as  to  transactions  or  communications 
with  deceased  or  incompetent  persons.^^     Under  the  Cali- 

90  See,    also,   Palmateer   v.   Tilton,  9i  Mitchell  v.  Mitchell,  80  Tex.  101, 

40  N.  J.  Eq.  555,  S  Atl.  105.  15  S.  W.  705;   Emerson  v.  Scott,  39 

Tex.  Civ.  App.  65,  87  S.  W.  369. 
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fornia  statute,  the  adverse  party  has  been  held  competent, 
in  an  action  in  rem,  to  testify  as  to  a  personal  judgment  on 
the  ground  that  it  is  not  a  "claim,"  but  the  opposite  rule 
has  been  held  in  Maryland.'^  Of  course  these  statutes  do 
not  make  the  adverse  party  wholly  incompetent  as  a  wit- 
ness, but  simply  exclude  his  testimony  as  to  transactions 
or  communications  with  deceased  or  incompetent  persons ;  "* 
nor  do  they  render  the  adverse  party  incompetent  as  to 
transactions  after  the  death  or  incompetency  of  the  person, 
even  if  they  relate  to  his  estate.®*  "We  shall  have  occasion 
later  on  to  deal  with  the  construction  of  these  statutes  by 
the  courts.  It  is  appropriate  here  to  say  that  the  excep- 
tions will  not  be  extended  by  implication  to  a  class  of  per- 
sons not  named,  no  matter  how  cogent  the  reason  may 
appear  to  be.®^  In  the  United  States  courts,  too,  the  line 
has  been  decisively  drawn  under  the  words  of  the:  section, 
and  the  disqualification  exists  only  as  against  executor, 
administrator  or  guardian.  The  courts  have  shown  a  clear 
intention  not  to  allow  these  to  be  added  to.  Mr.  Justice 
Woods  said:*®  "The  witnesses  admitted  by  the  circuit 
court  were  not  excluded  by  the  terms  of  this  statute.  The 
suit  in  which  they  testified  was  not  an  action  by  or  against 
an  executor,  administrator  or  guardian.  But  the  counsel 
for  the  defendant  insists  that  the  policy  of  the  act  applies 
to  suits  by  or  against  assignees  as  well  as  to  suits  by  or 
against  executors,  administrators  or  guardians,  and  that 
we  ought  to  construe  the  act  so  as  to  include  such  suits. 
We  cannot  concur  in  this  view.  The  purpose  of  the  act 
was  to  remove  generally  the  old  incapacity  to  testify,  im- 
posed on  parties  or  persons  interested  in  the  suit.     This 

92  Booth  V.  Pendola,  88  Gal.  36,  23  94  Irwin  v.  Patehen,  164  Pa.  51,  30 
Pac.  200,  25  Pae.  1101 ;  Gunther  v.  Atl.  436 ;  Kirton  v.  Bull,  168  Mo.  622, 
Bennett,  72  Md.  384,  19  Atl.  1048.  68  S.  W.  927.     See,  also,  cases  cited 

93  Sharmer    v.    Johnson,    43    Neb.  in  note,  §  786,  post. 

509,  61  N.  W.  727;  Tompkins  v.  Mc-  95  Wootters  v.  Hale,  83   Tex.   563, 

Ginn  (Tex.  Civ.  App.),  85  S.  W.  452;  19  g   ^_  134^ 

Chenault  t.  Thomas,  119  Ky.  130    83  gg  ^^^^^  ^  McLean,  117  U.  S.  567. 

S.  W.  109.     See,  also,  cases  cited  in  39  L.  Ed.  940,  6  Sup.  Ct.  Eep.  870. 
note,  §  786,  post. 
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was  done  by  a  sweeping  provision,  subject  to  certain  well- 
defined  exceptions ;  but  the  exceptions  did  not  include  suits 
by  or  against  assignees  in  bankruptcy.  "We  cannot  insert 
the  exception.  When  a  provision  is  left  out  of  a  statute, 
either  by  design  or  mistake  of  the  legislature,  the  courts 
have  no  power  to  supply  it.  To  do  so  would  be  to  legis- 
late and  not  to  construe."®''  We  have  already  shown  the 
construction  of  section  858  of  the  Revised  Statutes,  and  that 
the  final  proviso  bears  no  reference  to  any  existence  by  state 
laws  of  the  list  of  exceptions.®^  Where  the  state  legislation 
has  so  extended  it,  the  federal  courts  in  all  the  cases  clearly 
mark  the  limit  drawn  by  the  section  above  referred  to. 
The  scope  of  the  federal  statutes  has  been  unmistakably 
defined.  Wanty,  D.  J.,  dealing  with  the  Michigan  stat- 
ute,®® the  exceptions  to  which  are  persons  not  included 
in  the  act  of  Congress,  said:  "This  legislation  by  Con- 
gress is  on  the  same  subject  as  the  statute  quoted  from 
the  Michigan  Compiled  Laws,  and  when  the  United  States 
legislates  on  any  subject  that  legislation,  if  constitutional, 
is  exclusive.  It  is  urged  that  the  final  clause  of  section 
858,  above  quoted,  makes  the  Michigan  statute  the  rule  of 
evidence,  because,  in  going  farther  than  the  federal  stat- 
ute on  the  same  subject,  it  provides  for  a  matter  that  is 
not  covered  by  that  statute.  To  this  we  cannot  assent,  as 
such  a  determination  might  allow  the  federal  statute  to  be 
practically  nullified.  When  Congress  declares  the  rules  of 
evidence  which  shall  prevail  in  the  courts  of  the  United 
States,  such  rules  cannot  be  changed,  modified,  or  enlarged 
by  any  state  legislation  on  the  same  subject.  Congress  has 
only  declared  the  parties  incompetent  to  testify  as  to  trans- 

9T  "We  are  bound,"  says  Mr.  Jus-  legislation."     See,  also.  King  v.  3ur- 

tice  Buller,  in  Jones  v.  Smart,  I  Term  rell,  12  Ad.  &  E.  460,  113  Eng.  Ee- 

Eep.  44,  "to  take  the  act  of  parlia-  print,  886;  Lamond  v.  Eiffe,  3  Q.  B. 

ment  as  they  have  made  it";  and  Mr.  910,   114  Eng.  Reprint,  758;   Bloxam 

Justice   Story,  in   Smith   v.   Eines,   2  v.  Elsee,  6  Barn.  &  C.  169,  108  Eng. 

Sum.  338,  Fed.  Gas.  No.   13,100,  ob-  Beprint,    415;    Bartlett   t.   Morris.   9 

serves:  "It  is  not  for  courts  of  jus-  Port.    (Ala.)    266. 

tice  propria  marte  to  provide  for  all  88  §  772,  ante. 

the  defects  or  mischief  of  imperfect  »9  Mich.  Comp.  Laws  1897,  5  10,212. 
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actions  witli  or  statements  by  tlie  testator,  intestate,  or 
ward,  unless  called  to  testify  by  the  opposite  party  or  by  tbe 
court;  and,  having  spoken  on  this  subject,  the  state  law 
in  the  federal  courts  must  be  deemed  to  be  silent."^"" 

§  775  (791).  Nature  of  the  disqualifying  interest.— We 
have  made  it  clear  that  in  the  United  States  courts  and 
most  of  the  state  courts  the  common-law  disabilities  of  par- 
ties and  witnesses  for  interest  have  with  certain  well- 
defined  exceptions  been  removed.  The  principal  exception 
is  with  reference  to  transactions  with  deceased  persons. 
As  to  such  dealings  the  parties  are  disqualified.  Other 
witnesses  are  not.  The  first  clause  of  the  United  States 
statute,  section  858,  to  which  reference  has  so  frequently 
been  made  that  it  is  unnecessary  here  to  requote  it,  shows 
that  there  was  in  the  mind  of  Congress  two  classes 
of  witnesses:  those  who  were  parties  to  the  issue,  that 
is,  parties  to  the  record,  and  those  interested  in  the 
issue  to  be  tried,  that  is,  those  who,  although  not  par- 
ties to  the  record,  held  such  relations  to  the  issue  that 
they  would  lose  or  gain  by  the  direct  legal  operation  and 
effect  of  the  judgment.  A  witness  may  be  interested  in 
the  issue  without  being  a  party  thereto ;  a  distinction  which 
seems  to  have  been  recognized  in  all  the  statutes  to  which 
reference  has  been  made.  But  whether  a  party  to  or  only 
interested  in  the  issue,  the  witness  is  not  to  be  excluded 
in  the  courts  of  the  United  States  upon  either  ground,«ex- 
cept  that  in  actions  in  which  judgment  may  be  rendered 
for  or  against  an  executor,  administrator  or  guardian,  no 
party  to  the  action  can  testify  against  the  other  as  to  any 
transaction  with  or  statement  by  the  testator,  intestate  or 
ward,  unless  called  to  testify  thereto  by  the  court.  Mr. 
Justice  Harlan,  from  whose  opinion  this  has  been  extracted 
further  said:  "The  proviso  of  section  858  excludes  only 
one  of  the  classes  described  in  its  first  clause — those  who 

100  White  V.  Wansey,  116  Fed.  345,  TJ.  S.  457,  24  L.  Ed.  231;  Travis  T. 
53  C.  C.  A.  634.  See,  also,  Connecti-  Insurance  Co.,  104  Fed.  486,  43  C. 
cut  Mut.  Life  Ins.  Co.  v.  Scliaefer,  94      C.  A.  653. 
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are,  technically,  parties  to  the  issue  to  be  tried: — and  we 
are  at  liberty  to  suppose  that  Congress  intended  the  word 
'party,'  as  used  in  that  proviso,  to  include  those  who,  ac- 
cording to  the  established  rules  of  pleading  and  evidence, 
are  parties  to  the  issue,  and  those  who,  not  being  parties, 
have  an  interest  in  the  result  of  that  issue.  "^  In  some  of 
the  states,  however,  the  disqualification  does  extend  to  wit- 
nesses not  parties  as  well  as  to  the  parties  themselves.^ 
Hence  it  becomes  necessary  to  consider  the  nature  of  such 
disqualifying  interest  which  involves  really  the  old  common- 
law  disability  as  it  stood  before  the  emancipation  of  par- 
ties. Our  discussion,  therefore,  in  this  section  is  limited 
to  those  states  in  which  the  statute  disqualifies  both  parties 
and  witnesses  as  to  transactions  with  persons  thereafter 
deceased.  Under  the  stringent  rules  of  the  common-law 
all  persons  "interested  in  the  event"  of  a  suit  were  ex- 
cluded from  testifying  in  such  suit,  whether  their  antag- 
onists in  interest  were  living  or  dead.  The  purpose  of 
this  statute  was  to  remove  this  common-law  disability 
arising  from  interest  in  the  event  of  litigation,  except  in 
cases  where  one  of  the  parties  to  any  "transaction  or  com- 
munication" was,  at  the  time  of  the  examination,  dead  or 
insane.  In  the  latter  cases  the  disabilities  arising  from 
interest  in  the  event  that  were  imposed  by  the  common  law 
are,  by  the  statute,  retained.  But  in  such  cases  the  stat- 
ute disqualifies  those  only  who  were  disqualified  by  the 
general  rule  of  the  common  law.*  In  the  case  last  cited 
Taylor,  J.,  added:  "Any  exception  from  the  disqualifica- 
tion that  was  recognized  by  the  rules  of  the  common  law 

J  ■  Potter  V.   Third   Nat.   Bank,   102  Kroh  v.  Heins,  48  Neb.  691,  67  N.  W. 

U.  S.  163,  26  L.  Ed.  111.  771 ;  Danziger  v.  Deline,  25  Mise.  Eep. 

2  Cobb  V.  Owens,  150  Ala,  410,  43  635,  56   N.   Y.   Supp.   354;   Witty  y. 

South.  826;  Williams  v.  Carr,  4  Colo.  Barham,  147  N.  C.  479,  61  S.  E.  372; 

App.  363,  36  Pao.  644;   Chambers  v.  Gunster   f.  Jessup,   196  !Pa.   548,   46 

Wesley,  113  Ga.  343,  38  S.  E.  848;.  Atl.  940;  George  v.  Grim,  66  W.  Va. 

Sargent    v.    Maxwell,    151    111.    App,  421,  66  S.  E.  526. 

307;    Creveling  v.   Brown,   147   Iowa,  3  Adams  v.  Board  of  Trustees,  37 

45,  125  N.  W.  807;   Griswold  v.  Ed-  Fla.  266,  20  South.  266. 
son,   32   Minn.   436,   21   N.   W.   475; 
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would  likewise  form  an  exception  to  the  cases  intended  to 
be  excluded  by  the  proviso  to  our  statute.  Where,  then,  a 
witness  is  objected  to  under  the  proviso  to  this  statute  as 
being  disqualified  because  of  interest  in  the  event  of  the 
suit,  the  true  test  of  his  competency  is  by  a  resort  to  the 
common  law.  If  he  was  competent  by  the  common  law  he 
is  competent  under  the  proviso  to  this  statute  and  vice 
versa."*  The  interest  of  the  party  to  the  transaction  or 
communication  with  the  deceased  or  incompetent  person 
must  be  a  real,  direct,  pecuniary  interest,^  and  one  adverse 
to  the  representatives  of  the  deceased.®  It  has  been  held 
in  some  states  that,  if  the  estate  of  the  deceased  or  incom- 
petent person  is  not  affected  by  the  action,  such  testimony 
is  competent,  and  may  be  received,  even  if  it  relates  to 
transactions  or  communications  with  deceased  or  incompe- 
tent persons.'^  The  interest  must  also  be  present,  certain 
and  vested  to  render  the  adverse  party  incompetent,*  for, 

S.  E.  328.  It  has  been  held  in 
Florida  that  the  real  ground  of  ex- 
cluding a  survivor  in  an  action  from 
testifying  is  the  death  of  the  other 
party  to  the  cause,  and  not  the  fact 
that  the  estate  of  the  deceased  is  in- 
terested in  the  result  of  the  action: 
Hollister  v.  Young,  41  Vt.  156. 

7  Hankey  v.  Downey,  10  Ind.  App. 
500,  38  N.  E.  220;  Latourette  v.  Me- 
Peon,  104  Mich.  156,  62  N.  W.  153. 

8  Ackmau  v.  Potter,  239  111.  578, 
88  N.  E.  231;  Payne  v.  Larter,  40 
Ind.  App.  425,  82  N.  ,E.  96;  Wormley 
v.  Hamburg,  40  Iowa,  22;  Bowers  v. 
Schuler,  54  Minn.  99,  55  N.  W.  817; 
Talbot  V.  Laubheim,  188  N.  Y.  421, 
81  N.  E.  163;  Gass  v.  fiass,  3  Humph. 
(Tenn.)  278;  Crosby  v.  El  Paso  First 
Presb.  Church,  45  Tex.  Civ.  App.  Ill, 
99  S.  W.  584;  Hudkins  v.  Crim,  64 
W.  Va.  225,  61  S.  E.  166.  The  extent 
of  the  interest  is  immaterial:  Camp- 
bell v.  Everhart,  139  N.  C.  503,  52 
S.  E.  201. 


4  See,  also,  Darwin  v.  Kreigher,  45 
Minn."  64,  47  N.  W.  314;  Hanf  v. 
Northwestern  etc.  Assn.,  76  Wis.  450, 
45  N.  W.  315. 

6  Dickson  v.  McGraw,  151  Pa.  98, 
24  Atl.  1043;  Bowers  v.  Schuler,  54 
Minn.  99,  55  N.  W.  817.  See,  also. 
First  Nat.  Bank  v.  Alexander,  161 
Ala.  580,  50  South.  45;  Pitzl  v.  Win- 
ter, 96  Minn.  499,  5  L.  R.  A.,  N.  S., 
1009,  105  N.  W.  673.  The  interest  of 
one  who  is  a  discharged  bankrupt, 
who  is  therefore  not  liable  on  the  note 
in  question,  is  not  such  an  interest 
as  will  disqualify  him:  Hayden  v. 
McKnight,  45  Ga.  147.  The  interest 
of  a  member  of  a  mutual  benefit  asso- 
ciation, who  is  subject  to  assessment, 
is  not  sufficient  to  render  him  incom- 
petent as  a  witness:  Hamill  v.  Su- 
preme Council,  152  Pa.  537,  25  Atl. 
645. 

6  Gerz  V.  Weber,  151  Pa.  396,  25 
Atl.  82.  If  the  representative  is  not 
a  party,  the  rule  does  not  apply: 
Gunn  V.  Pettygrew,   93   Ga.   327,   20 
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if  it  is  of  a  doubtful  character,  it  affects  only  the  credibility 
and  not  the  competency  of  the  witness.*  Thus,  it  has  been 
held  that,  under  the  Iowa  code,  a  mere  equitable  interest  in 
the  matter  does  not  disqualify  the  adverse  party  offering 
himself  as  a  witness.^"  "The  true  test  of  the  interest  of  a 
witness  is  that  he  will  either  gain  or  lose  by  the  direct  legal 
operation  or  effect  of  the  judgment,  or  that  the  record  will 
be  legal  evidence  for  or  against  him  in  some  other  ac- 
tion.""    An  interest  by  the  witness  simply  in  the  question 


9  Dickson  v.  MoGraw,  151  Pa.  98, 
24  Atl.  1043;  Wormley  v.  Hamburg, 
40  Iowa,  22;  Ferine  v.  Grand  Lodge, 
48  Minn.  82,  50  N.  W.  1022;  Mott 
V.  Bernard,  97  Mo.  App.  265,  70 
S.  W.  1093;  New  York  Life  Ins. 
Co.  V.  Johnson's  Admr.,  24  Ky.  Law 
Eep.  1867,  72  S.  W.  762.  See,  also, 
Tretheway  v.  Carey,  60  Minn.  457, 
62  N.  W.  815.  The  fact  that  statute 
of  limitations  might  be  pleaded  by 
the  witness  does  not  remove  lia- 
bility: Culbertson  v.  Salinger  &  Brig- 
ham,  131  Iowa,  307,  108  N.  W.  454. 
If  interest  in  ejectment  is  real  its 
extent  immaterial:  Campbell  v.  Ever- 
hart,  139  N.  0.  503,  52  S.  E.  201. 
Under  the  common  law  the  interest, 
in  order  to  exclude  a  witness,  must 
have  been  some  legal,  certain  and 
immediate  interest,  however  minute, 
in  the  result  of  the  cause,  or  in  the 
record  as  an  instrument  of  evidence. 
Where  actual  gain  or  loss  would  re- 
sult simply  and  immediately  from  the 
verdict  and  judgment,  the  witness  was 
deemed  incompetent  by  reason  of  his 
interest;  as,  where  he  was  a  party, 
though  but  a  nominal  party,  to  the 
suit;  or  was  a  party  in  beneficial  in- 
terest, or  guasi  a  party,  from  having 
entered  into  a  rule  of  court  or  agree- 
ment that  another  cause,  to  which  he 
was  a,  party,  should  abide  the  same 
result  with  that  In  which  he  proposed 
to  give  evidence.  A  witness  was  also 
incompetent  by  the  common  law  where 


the  record  would,  if  his  party  suc- 
ceeded, be  evidence  of  some  matter  of 
fact  to  entitle  him  to  a  legal  advan- 
tage, or  repel  a  legal  liability:  Adams 
V.  Board  of  Trustees,  supra. 

10  Zerbe  v.  Eeigart,  42  Iowa,  229. 

11  1  Greenl.  Ev.,  §  390.  See,  also, 
Oliver  V.  Williams,  163  Ala.  376,  50 
South.  937;  Atlantic  Coast  Line  R. 
Co.  V .  Mallard,  54  Pla.  143,  44  South. 
366;  Jones  v.  Abbott,  235  111.  220, 
85  N.  E.  279;  German-American  Sav. 
Bank  of  Burlington  v.  Hanna,  124 
Iowa,  374,  100  N.  W.  57;  Tecumseh 
Nat.  Bank  v.  McGee,  61  Neb.  709,  85 
N.  W.  949;  Weston  v.  Elliott,  72  N. 
H.  433,  57  Atl.  336;  Talbot  v.  Laub- 
heim,  188  N.  Y.  421,  81  N.  E.  163; 
Eisenlord  v.  Clum,  126  N.  Y.  552, 
12  L.  B.  A.  836,  27  N.  E.  1024; 
Mull  1.  Martin,  85  N.  C.  406;  Gass 
V.  Gass,  3  Humph.  (Tenn.)  278; 
Crosby  v.  El  Paso  First  Presb.  Church, 
45  Tex.  Civ.  App.  Ill,  99  S.  W.  584; 
Sayre  v.  Woodyard,  66  W.  Va.  288, 
66  S.  E.  320.  It  is  well  settled,  how- 
ever, that,  by  the  common  law,  agents, 
carriers,  factors,  and  other  servsmts  of 
this  description  constitute  a  class  of 
special  exceptions  to  the  general  rule 
that  a  witness  interested  in  the  sub- 
ject of  the  suit  is  not  competent  to 
testify  on  the  side  of  his  interest. 
This  principle  was  extended  to  every 
species  of  agency  or  intervention  by 
which  business  was  transacted,  unless 
the  case  was  overborne  by  some  other 
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involved  did  not  disqualify,  but  lie  must  have  been  so 
interested  in  the  result  of  the  suit  as  that  he  would  gain 
or  lose  directly  and  immediately  thereby,  or  that  the  record 
therein  could  be  used  as  legal  evidence  either  for  him  or 
against  him  in  some  other  suit  as  an  establishment  or  dis- 
establishment of  the  matters  testified  about  by  him.^^  In 
Utah,  it  is  held  that  under  their  statute,^^  a  remote,  doubt- 
ful and  contingent  liability  for  costs  is  not  a  direct  interest 
to  disqualify.  Section  3348  of  the  Eevised  Statutes  is  as 
follows :  "In  an  action  prosecuted  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  an  express  trust,  or  a  per- 
son expressly  authorized  by  statute,  costs  may  be  recovered 
as  in  actions  by  and  against  a  person  prosecuting  or  defend- 
ing in  his  own  right ;  but  such  costs  must,  by  the  judgment, 
be  made  chargeable  only  upon  the  estate,  fund,  or  party 
represented,  unless  the  court  directs  the  same  to  be  paid  by 
the  plaintiff  or  defendant  personally  for  mismanagement 
or  bad  faith  in  the  action  or  defense."  Section  2908,  Ee- 
vised Statutes  of  1898,  authorizes  the  appointment  of  a 
guardian  ad  litem.  Subdivision  3,  section  3413,  provides 
that :  ' 'A  party  to  any  civil  action,  suit,  or  proceeding,  and 
any  person  directly  interested  in  the  event  thereof,  and 
any  person  from,  through,  or  under  whom  such  party  or 
interested  person  derives  his  interest  or  title  or  any  part 
thereof,  when  the  adverse  party  in  such  action,  suit,  or  pro- 
ceeding claims  or  opposes,  sues  or  defends  as  guardian 

rule  that  took  the  agent  out  of  the  and  citations;  Matthews  v.  Haydon,  2 

exception:  Groom  v.  Noll,  6  Fla.  52;  Esp.  509;  Adams  v.  Davis,  3  Esp.  48; 

Strafford   Bank   v.   Cornell,   1  N.  H.  Barker  v.  Macrae,  3  Camp.  144 ;  Ilder- 

192 ;    Phelps   v.   Hall,   2   Tyler,   399 ;  ton  v.  Atkinson,  7  Term  Eep.  480,  101 

Phillips    V.    Bridge,    11    Mass.    242;  Eng.  Eeprint,  1087. 
Franklin  Bank  v.  Freeman,  16  Pick.  12  1  Greenl.  Ev.,  §  389.     See,  also, 

(Mass.)   535;  United  States  Bank  v.  Clark  v.  Kingman,  56  HI.  App.  360; 

Stearns,  IS  Wend.  (N.  Y.)  314;  Van  Mollison   v.  Eittgers,  140   Iowa,   365, 

Nuys  V.   Terhune,   3   Johns.   Cas.   82,  118  N.  W.  512;  Lyon  v.  Eicker,  141 

and  cases  in  note;   Stewart  r.  Kip,  5  N.  Y.  225,  36  N.  E.  189;  McMurry's 

Johns.    256;    Starkie,    Ev.,    10th   ed.,  Appeal,  101  Pa.  421;  Gilmer  v.  Baker, 

p.  118  et  seq.,  and  notes;  3  Phil.  Ev.,  24  W.  Va.  72. 

4th   Am.   ed.,  pp.   6-112,   and  notes;  13  Utah   Eev.    Stats.    1898,  §  3413, 

1  Greenl.  Ev.,  ■l5th  ed.,  §§  416,  417,  subd.  3. 
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of  any  insane  or  incompetent  person,  or  as  the  executor 
or  administrator,  heir,  legatee,  or  devisee  of  any  deceased 
person,  or  as  guardian,  or  assignee,  or  grantee,  directly 
or  remotely,  of  such  heir,  legatee,  or  devisee  as  to  any 
statement  by,  or  transaction  with,  such  deceased,  insane,  or 
incompetent  person,  or  matter  of  fact  whatever,  which  must 
have  been  equally  within  the  knowledge  of  both  the  witness 
and  such  insane,  incompetent,  or  deceased  person,  unless 
such  witness  be  called  to  testify  thereto  by  such  adverse 
party,  so  claiming  or  opposing,  suing  or  defending  in  such 
action,  suit  or  proceeding."  By  the  express  terms  of  said 
subdivision,  the  disqualification  of  persons  as  witnesses  on 
the  ground  of  interest  is  limited  to  such  as  have' a  direct 
interest  in  the  event  of  the  "civil  action,  suit  or  proceed- 
ing." Unless,  therefore,  the  guardian  ad  litem  had  such 
an  interest,  she  was  not  disqualified  as  a  witness.  To  be 
directly  interested  is  the  same  thing  as  having  a  direct 
interest.  A  direct  interest  is  the  opposite  of  an  indirect 
interest,  and  excludes  the  idea  of  contingency.  A  direct 
interest  is  defined  as  follows:  "A  direct  interest  is  one 
which  is  certain,  and  not  contingent  or  doubtful.  "^^'^  It 
has  also  been  defined  as :  "A  direct  interest,  such  as  would 
render  the  interested  party  incompetent  to  testify  in  regard 
to  the  matter,  is  an  interest  which  is  certain  and  not  con- 
tingent or  doubtful.  "^^'^  At  common  law  a  contingent  lia- 
bility for  costs  dependent  upon  the  result  of  the  suit 
disqualified  a  witness,  but,  by  the  express  terms  of  the 
Utah  statute,  the  common-law  rule  has  been  changed  and 
the  disqualification  restricted  to  a  direct  interest  in  the 
event  of  the  suit  or  proceeding.  The  remote,  doubtful  and 
contingent  liability  of  the  guardian  ad  litem  for  costs  was 
properly  held  to  be  not  a  direct  interest.^*  In  Kentucky  the 
witness  was  held  incompetent  in  the  trial  court  to  testify  in 
an  action  wherein  an  insurance  company  was  a'  party  on  the 
ground  that  he  was  a  policy-holder  therein.    The  appellate 

13a  Winfleld's  Words  and  Phrases,  a  In  re  Van  Alstine's  Estate,  26 

p.  195.  Utah,  193,  72  Pao.  942. 

18b  Black's  Lair  Dictionary. 
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court  in  reversing  the  decision  said:  "As  we  understand 
the  rule,  the  disqualifying  interest  must  be  direct  and  cer- 
tain— one  that  would  charge  the  witness  with  a  liability 
or  exempt  him  from  one — but  a  mere  uncertain,  remote, 
or  contingent  interest  would  not  disqualify  one  from  being 
a  witness.  So  far  as  this  record  shows,  a  recovery  of  the 
judgment  would  not  have  any  perceptible  effect  upon  the 
rights  of  the  policy-holder.  It  is  not  certain  that  it  would 
remotely  affect  his  rights  to  the  extent  of  one  cent."^^ 
Where  the  interest  of  a  witness  consisted  of  a  bare  and 
remote  possibility,  dependent  upon  the  contingency  of  the 
dying  in  her  lifetime  of  two  other  persons  withdut  leaving 
issue,  such  interest  was  held  to  be  too  remote  to  disqualify 
her.*®  But  when  the  interest  is  tangible,  the  exclusion  is 
imperative.  Thus  in  a, suit  for  the  dedication  of  ;a  street, 
the  testimony  of  one  owning  land  near  that  of  the, plain- 
tiff, and  the  value  of  whose  land  would  be  enhanced  by  such 
dedication,  was  held  incompetent  under  the  statutes  of 
Illinois.*''  It  has  frequently  been  held  in  personal  injury 
cases  that  a  servant  whose  neglect  is  in  issue  is  not  ren- 

15  New  York  Life  Ins.  Co.  v.  .John-  Tex.  Civ.  App.  280,  98  S.  W.  445 ; 
son,  24  Ky.  Law  Bep.  1867,  72  S.  W.  Grandstaff  v.  Eidgely,,  30  Gratt.  (Va.) 
762.  1 ;  Carr  v.  Jones,  29  Wash.  78,  69  Pae. 

16  Semmes  v.  Worthington,  38  Md.  646 ;  Hooper  v.  Hooper,  32 '  W.  Va. 
298.  See,  also.  First  Nat.  Bank  of  526,  9  S.  E.  937;  Laaek  v.  Eunge,  104 
Lineville  v.  Alexander,  161  Ala.  580,  Wis.  59,  80  N.  W.  61. 

50    South.    45;    Allen    v,    Shires,    47  "  111.  Eev.  Stats.  1903,  c.  51,  §2; 

Colo.  439,  107  Pac.  1072;  Eodgers  v.  Sehneider   v.   Sulzer,   212   111.   87,   72 

Moore,  88  Ga.  88,  13  S.  B.  962;  God-  N.  B.  19.     See,  also,  Larson  v.  Boss, 

frey  v.  Phillips,  209  HI.  584,  71  N.  10  Colo.  App.  267,  50  Pao.  730 ;  Pres- 

E.   19;   Bixley  v.  Wormly,  44  Iowa,  ton  v.  Atkins,  32  Ky.  Law  Eep.  491, 

347;  Blaekbum  v.  Hall,  30  Ky.  Law  106  8.  W.  213;  Kells  v.  Webster,,  71 

Eep.    134,    97    S.    W.'   399 ;    State    v.  Minn.   276,   73  N.  W.  962 ;    Supreme 

Bisele,  37  Minn.  256,  33  N.  W.  785;  Council  E.  A.  v.  Bevis,  106  Mo.  App. 

MaeDonald  v.  Tittmann,  96  Mo.  App..  429,  80  S.  W.  739,;  Matter  o.f  Eossell, 

536,  70  S.  W.  502;   Podmore  v.  Sea-  126  App.  Div.  607,  110  N.  Y.  Supp. 

man's  Sav.  Bank,  35  Mise.  Eep.  379,  706,   121  App.  Div.   381,   105'  N.   Y. 

71    N.    Y.    Supp.    1026;    Deaver    v.  Supp.  1098;  Wallace  v.  Wallace,  137 

Deaver,  137  N.  C.  240,  49  S.  E.  113;  N.   Y.   Supp.  43;    Wjtty  v.  Barham, 

In  re   Spotts,    156   Pa.   281,   27   Atl.  147  N.  C.  479,  61  S.  E.  372;  Powell 

132;   Huff  V.  Latimer,  33  S.  C.  255,  v.   Derickson,    178    Pa.   612,   36   Atl. 

11  S.  E.  758;  Jennings  T.  Borton,  44  167  j  Earle  t.  Harrison,  18  S.  C.  329. 
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dered  incompetent  where  not  made  a  party.^*  In  the  well- 
known  Illinois  case  cited  in  the  note,  a  witness  testified  he 
was  the  motorman  of  the  car  which  ran  upon  the  plaintiff's 
decedent  and  killed  him.  He  was  then  objected  to  by  the 
plaintiff  as  an  incompetent  witness,  because  he  was  liable 
over  to  the  defendant  for  any  damage  he  may  have  caused. 
The  objection  was  overruled,  and  plaintiff  excepted.  The 
witness  then  testified  as  to  the  speed  of  the  car,  the  con- 
dition of  the  machinery,  the  men  driving  on  the  track,  what 
he  did  to  stop,  the  car,  and  the  situation  of  the  car  and  the 
deceased  a'fter  his  death.  The  opinion  of  the  appellate 
court  was  that  the  trial  court  erred  in  ruling  on  the  com- 
petency of  the  witness,  but  that  the  other  evidence  in  the 
case  was  such  that  the  jury  could  not  reasonably  have 
rendered  any  other  verdict,  and  the  judgment  was  there- 
fore affirmed.  The  opinion  of  Cartwright,  J.,  contains  such 
useful  matter  of  reference  that  we  give  the  following 
extract  from  it  on  the  proposition  now  under  discussion : 

"At  the  common  law  one  who  had  a  personal  interest  in 
the  success  or  defeat  of  one  of  the  litigant  parties  was 
thereby  disqualified  as  a  witness.  If  he  had  a  legal  exist- 
ing interest,  however  small,  he  was  incompetent  to  testify. 
The  fact  that  he  had  an  interest  in  the  question  to  be 
decided  or  a  bias  on  the  subject  of  the  suit,  or  hoped  to 
obtain  some  benefit  from  the  result  of  the  trial,  was  no 
objection  to  his  competency ;  so  that  in  two  actions  for  the 
same  trespass,  or  on  the  same  policy  of  insurance,  or  similar 
cases,  the  defendant  in  one  case  was  a  competent  witness 
for  the  defendant  in  the  other.  It  was  generally  said  that 
if  the  witness  would  immediately  gain  or  lose  by  the  event 
of  the  suit,  or  if  the  verdict  could  be  given  in  evidence 
either  for  or  against  him  in  another  suit,  he  was  incom- 
petent. Under  those  rules  it  was  held  that  a  servant  who 
would  be  liable  over  to  his  master  was  incompetent  as  a 
witness  where  the   master  was  charged  with  liability  for 

18  Feitl   V.   Railway    Co.,    211    111.       O'Toole  v.  Faulkner,  34  Wash.  371,  13 
279,  71  N.  E.  991 ;  Bonner  v.  Stotes-       Pac.  975. 
bury,   139   N.   C.   3,   51   S.    E.   781; 


651  COMPETENCY   OF    WITNESSES.  §  775  (791) 

his  negligence.  The  question  arose  in  an  action  against  a 
railroad  company  for  damages  resulting  from  the  washing 
away  of  a  culvert.^^"  It  was  held  that  the  engineer  who 
planned  and  superintended  the  erection  of  the  culvert  was 
not  a  competent  witness  for  the  company  until  he  had  been 
released  by  it,  because  he  would  be  liable  over  to  the  com- 
pany for  the  consequences  of  his  negligence,  and  it  would 
therefore  be  for  his  interest  to  defeat  the  action.  It  was 
decided,  in  accordance  with  all  the  authorities,  that  the  wit- 
ness, being  neither  a  party  nor  privy  to  the  record,  could 
not  be  concluded  as  to  the  matters  determined  by  it;  that 
it  would  not  establish  any  liability  against  him;  and  that 
in  an  action  against  him  by  the  railroad  company  for 
negligence  the  record  would  not  be  evidence  of  the  fact. 
In  such  an  action,  after  the  negligence  of  the  witness  had 
been  established  by  other  evidence,  and  it  had  been  proved 
that  the  injury  resulted  from  such  negligence,  the  record 
would  be  admissible  on  the  question  of  the  damage  sus- 
tained by  the  railroad  company,  although  it  would  not  be 
conclusive  on  that  question.  This  remote  and  contingent 
interest  was  deemed  sufficient  to  render  the  witness  in- 
competent unless  released.  Again,  where  the  suit  was  for 
negligence  in  killing  stock  by  an  engine,'*"  and  it  was 
alleged  that  there  was  a  failure  to  ring  the  bell  or  sound 
the  whistle,  as  required  by  law,  it  was  held  that  the  en- 
gineer was  not  a  competent  witness  to  testify  whether  the 
bell  was  rung  at  the  crossing  where  the  stock  was  killed. 
The  decision  was  upon  the  ground  that  the  witness  would 
be  liable  over  to  the  railroad  company  if  it  was  compelled 
to  respond  in  damages  for  his  nonperformance  of  duty. 

"The  record  of  a  judgment  is  always  admissible,  even 
between  strangers  to  it,  to  prove  that  the  judgment  was 
rendered  and  for  what  sum,  but  it  would  not  be  admissible 
to  prove  the  truth  of  any  fact  on  which  the  judgment  was 
founded.     On  that  subject  Greenleaf  says :  'Thus  the  record 

18a  Galena  &  Chicago  Union  K.  E.  I8b  Chicago   &   Rock    Island   R.    K. 

Co.  V.  Welch,  24  111.  31.  Co.  v.  Hutchins,  34  HI.  108. 
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of  a  Judgment  against  the  master  for  the  negligence  of  his 
servant  would  be  admissible  in  a  subsequent  action  by  the 
master  against  the  servant  to  prove  the  fact  that  such  a 
judgment  had  been  recovered  against  the  master  for  such 
an  amount  and  upon  such  and  such  allegations,  but  not  to 
prove  that  either  of  those  allegations  was  true,  unless  in 
certain  cases  where  the  servant  or  agent  has  undertaken  the 
defense,  or,  being  bound  to  indemnify,  has  been  duly  re- 
quired to  assume  it.'^^°  In  those  cases  the  witness  would 
not  have  been  concluded  by  the  event  of  the  suit  as  to  any 
fact  involved  in  it,  and  it  would  not  have  been  admissible 
to  establish  liability  against  him,  but  the  fact  that  it  might 
have  been  used  against  him  on  the  question  of  damages 
after  his  liability  had  been  otherwise  established  was  suffi- 
cient to  render  him  incompetent. 

"After  the  passage  of  the  act  of  1867  (Laws  1867,  p. 
183),  removing  the  disqualification  of  witnesses  on  account 
of  their  interest  in  the  event  thereof,  as  parties  or  other- 
wise, except  in  certain  enumerated  cases,  the  same  question 
came  before  the  court.  ^**  That  was  an  action  by  the  ad- 
ministrator of  Christopher  Weldon  to  recover  damages  for 
wrongfully  causing  his  death.  An  employee  of  the  defend- 
ant was  rejected  as  a  witness  by  the  trial  court  until  he 
had  been  released  by  the  defendant,  on  the  ground  of  a 
liability  over.  It  was  said  that  by  the  common  law  and 
under  the  authority  of  Galena  &  Chicago  Union  Eailroad 
Co.  V.  Welch,  supra,  a  witness  so  situated  was  incompetent 
prior  to  the  passage  of  that  act,  but  it  was  held  that  the 
act  removed  the  disqualification  and  disability,  and  that 
the  witness  should  not  have  been  rejected  on  the  ground 
of  interest,  or  the  defendant  compelled  to  execute  a  release 
before  he  was  permitted  to  testify.  Since  the  decision  of 
that  case,  in  1869,  it  has  always  been  regarded  as  establish- 
ing the  law  on  the  subject,  and  it  has  never  been  held  that 
a  servant  is  incompetent  as  a  witness  in  an  action  against 

180  1  Greenl.  Et..  §  404. 

i8d  Illinois    Central    E.    E.    Co.    T.  Weldon,  52  lU.  290. 
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his  master  on  account  of  a  liability  over  in  a  subsequent 
action  by  tlie  master.  In  the  numerous  cases  which  have 
come  to  this  court  since  that  decision,  engineers,  firemen, 
and  other  employees  have  testified  in  behalf  of  their  em- 
ployers as  to  the  ringing  of  bells,  the  speed  of  cars  or 
trains,  and  any  other  matter  in  issue,  and  their  competency 
as  witnesses  has  never  been  disputed.  A  decision  recog- 
nized as  the  law  and  acquiesced  in  for  so  long  a  time  ought 
not  to  be  overruled  unless  clearly  wrong.  The  argument 
against  it  now  is  that  the  witness  was  not  competent  be- 
cause the  adverse  party  sued  as  administrator,  and  that  the 
court  must  have  overlooked  the  provision  of  section  2  of 
the  act  of  1867  that  no  party  to  any  civil  action,  suit,  or 
proceeding,  or  person  directly  interested  in  the  event 
thereof,  shall  be'  allowed  to  testify  therein,  of  his  own 
motion  or  in  his  own  behalf,  when  any  adverse  party  sues 
or  defends  as  the  administrator  of  any  deceased  person, 
except  in  the  five  classes  of  cases  therein  specified.  In  this 
case  the  objection  to  the  testimony  of  the  witness  was  on 
the  ground  that  he  was  incompetent  to  testify  at  all,  and 
the  ruling  of  the  court  was  not  wrong,  even  if  he  was  in- 
competent to  testify  as  to  particular  things.  The  witness 
did  in  fact  testify  as  to  some  matters  concerning  which  he 
was  competent  under  the  exceptions,  although  those  mat- 
ters were  not  of  much  importance.  Furthermore,  there 
was  no  exception  taken  at  the  time  to  overruling  the  motion 
for  a  new  trial,  but  the  exception  was  after  judgment,  both 
to  the  decision  of  the  court  in  denying  the  motion  and  to 
the  rendition  of  the  judgment.  Exceptions  cannot  be  taken 
in  that  way,  but  each  exception  must  be  taken  to  each 
ruling  or  decision  as  it  arises  upon  the  trial.  An  exception 
must  be  taken  at  the  time  the  decision  is  made,  and  the  bill 
of  exceptions  must  show  that  fact.^^° 

"Waiving,  however,  those  objections  to  the  consideration 
of  the  question,  we  do  not  think  that  the  decision  of  the 
trial  court  was  erroneous.     It  is  not  to  be  presumed  that 

I8e  East  St.  liouis  Electric  St.  R.  R.  Co.  v.  Cauley,  148  111.  490,  36 
N.  E.  106. 
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the  court,  in  deciding  the  case  of  Illinois  Central  Eailroad 
Co.  V.  Weldon,  supra,  overlooked  the  provisions  of  th«  act 
upon  which  the  decision  was  based,  or  that  such  an  infer- 
ence arises  merely  from  a  failure  to  comment  at  length 
upon  the  various  provisions  of  the  act.  The  general  pur- 
pose of  the  act  was  to  remove  disqualifications  on  the 
ground  of  interest,  leaving  the  interest  to  be  shown  for  the 
purpose  of  affecting  the  credibility  of  the  witness.  The 
court,  in  the  Weldon  case,  referred  to  the  fact  that  the  ex- 
istence of  the  common-law  rule  had  been  regretted  by  the 
courts,  and  approved  the  enlightened  policy  which  led  to  the 
abolition  of  the  rule.  It  is  well  known  that  the  rule  had 
been  inefficient  in  obtaining  disinterested  testimony;  that 
there  were  numerous  ways  in  which  witnesses  might  be  in- 
terested in  the  event  of  a  suit,  and  yet  have  no  legal  interest 
therein;  and  that  with  some  witnesses  a  slight  interest 
would  tend  to  perjury,  while  with  others  the  greatest  in- 
terest would  not  have  that  effect.  The  disqualification 
was,  however,  retained  in  certain  actions,  including  suits 
by  administrators  as  against  any  party  to  the  action  'or 
person  directly  interested  in  the  event  thereof,'  except  in 
certain  specified  cases.  The  question,  therefore,  in  this  case 
is  whether  the  witness  was  directly  interested  in  the  event 
of  the  suit. 

"One  who  is  not  a  party  to  a  suit  may  have  a  direct  in- 
terest in  the  event  of  it,  for  the  reason  that  it  is  prosecuted 
for  his  benefit,  or  that  the  judgment  will  immediately  inure 
to  his  advantage.  The  test  of  such  interest  is  whether  he 
will  either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment,  or  that  the  record  will  be  legal 
evidence  for  or  against  him  in  some  other  action :  1  Green- 
leaf  on  Eviden(^e,  §§  390,  404.  And  in  the  latter  section  the 
interest  in  the  record  is  limited  to  cases  where  such  record 
is  admitted  to  prove  the  truth  of  the  facts  upon  which  the 
judgment  was  founded,  in  order  to  acquire  a  benefit  or  re- 
pel a  loss.^*'    It  is  manifest  that  the  record  of  a  suit 

181  Starkie,    Ev.,   24;    1   Best,   Ev.,  137. 
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against  the  master,  which  is  only  admissible  to  show  that 
a  judgment  was  rendered  and  the  amount  of  it,  is  not  of 
that  character.  If  the  direct  legal  effect  of  a  judgment 
will  be  to  establish  a  claim  against  the  witness,  he  has  a 
direct  interest  in  the  event  of  the  suit  within  the  meaning 
of  the  statute.  But  that  can  only  be  so  where  the  judgment 
will  be  evidence  against  the  witness  of  his  liability.  As 
already  shown,  a  judgment  against  the  defendant  in  this 
case  would  be  no  evidence,  in  a  suit  against  the  motorman, 
that  he  had  been  negligent,  or  that  such  negligence  was  the 
cause  of  the  accident.  In  a  case  where  an  agent  of  one 
party  had  indorsed  payments  upon  a  written  contract  as 
having  been  received  by  him,  it  was  held  that  he  was  in- 
competent, as  a  witness  for  his  principal,  to  testify  against 
the  widow  and  heirs  of  the  other  party  that  he  did  not  re- 
ceive the  money,  on  the  ground  that  if  his  principal  was  de- 
feated he  would  have  an  immediate  action  against  the  wit- 
ness for  the  amount  of  the  payment.^^^  In  that  case  there 
was  no,  dispute  or  controversy  as  to  the  indorsement  having 
been  made  by  the  agent,  and  either  he  or  the  other  party 
to  the  contract  was  liable  to  his  principal  for  the  amount. 
In  Butz  V.  Schwartz,^*''  it  was  charged  that  the  note  sued 
upon  was  obtained  by  fraud  and  circumvention  or  was  a 
forgery.  The  suit  was  by  the  administratrix  of  a  deceased 
assignee,  and  if  the  defense  was  successful  the  payees 
would  be  liable  over  to  the  assignee.  It  was  held  that  the 
fraud  and  circumvention  or  forgery,  being  the  work  of  two 
witnesses,  if  established,  would  render  them  liable  to  the 
payees  of  the  note,  and  that  a  judgment  against  the  plain- 
tiff would  be  conclusive  against  them.  On  that  ground  it 
was  held  that  they  were  'persons  having  a  direct  interest 
in  the  event  of  the  suit,'  within  the  meaning  of  the  statute. 
If  the  judgment  would  be  conclusive  against  them  and  es- 
tablish their  liability,  there  can  be  no  doubt  that  they  had 
a  direct  interest  in  the  suit.     In  Phillips  on  Evidence,^®'  it 

I8g  Bniner  v.  Battell,   83   HI.  317.  isi  1  Phillips,  Ev.,  66. 

I8h  Butz  V.  Schwartz,  135  HI.     180, 
25  N.  E.  1007. 
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is  said  that  at  common  law  witnesses  who  were  neither 
parties  to  the  record  nor  had  any  direct  interest  in  the 
event  of  the  suit  were  often  rendered  incompetent  by  reason 
of  an  indirect  interest  in  the  record  with  regard  to  some 
subsequent  suit,  although  they  could  derive  no  immediate 
benefit  or  disadvantage  from  the  determination  of  the  par- 
ticular suit.  In  this  case  a  judgment  against  the  defendant 
would  not  be  evidence  of  anything  for  the  purpose  of  es- 
tablishing a  liability  of  the  witness.  It  is  a  fundamental 
principle  that  no  party  can  be  concluded  without  being 
heard,  and  those  only  are  concluded  who  are  adverse 
parties,  between  whom  the  matter  in  controversy  is  adjudi- 
cated. A  person  not  having  a  right  or  opportunity  to  make 
a  defense,  control  the  proceedings,  examine  and  cross- 
examine  the  witnesses,  and  appeal  from  the  judgment,  if 
an  appeal  is  allowed  by  law,  or  sue  out  a  writ  of  error,  is 
not  concluded  by  the  judgment.^^^  Of  course,  if  the  defend- 
ant succeeded  in  this  suit,  it  would  have  no  action  over 
against  the  witness,  because  there  would  be  no  foundation 
or  basis  for  a  claim;  but  if  it  failed,  it  would  be  required 
to  prove  the  liability  of  the  witness  in  a  subsequent  action, 
without  regard  to  the  judgment.  If  the  witness  should  be 
subsequently  sued  by  the  plaintiff  for  the  same  wrong,  the 
judgment  would  be  neither  evidence  for  nor  against  him. 
He  would  not  be  relieved  from  liability  by  the  judgment. 
"Where  one  is  responsible  over  to  another  for  whatever  may 
be  justly  recovered  in  a  suit  against  the  other,  and  is  duly 
notified  of  the  pendency  of  the  suit  and  requested  to  take 
upon  himself  the  defense  of  it,  and  is  given  an  opportunity 
to  do  so,  the  judgment,  if  obtained  without  fraud  or  collu- 
sion, will  be  conclusive  in  a  subsequent  suit  against  him.'"* 
In  Drennan  v.  Bunn,^^'  it  was  held  that  where  a  person  is 
responsible  over  to  another,  and  he  is  notified  of  the  pend- 
ency of  a  suit  involving  the  subject  matter  of  the  indem- 

181  24  Am.  &  Bng.  Bney.  of  Law,  181  Drennan   >.  Bunn,   124  III.   173, 

2d  ed.,  735.  7  Am.  St.  Rep.  324,  16  N.  E.  100. 

18k  24  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  740. 
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nity  and  requested  to  defend  it,  lie  is  not  to  be  regarded  as 
a  stranger  to  the  suit,  and  any  judgment  obtained  witbout 
fraud  against  the  party  to  be  indemnified  will  be  conclusive 
against  the  party  so  notified,  whether  he  appeared  or  not. 
The  witness  in  this  case  was  not  in  that  position,  and  his 
interest  in  the  event  of  the  suit  was  only  consequential  or 
indirect,  as  explained  by  the  authorities.  The  act  of  1867 
removed  the  disqualification  of  witnesses  on  the  ground  of 
interest  generally,  and,  in  the  case  of  a  suit  by  an  adminis- 
trator, retained  the  disqualification  only  where  the  witness 
is  directly  interested  in  the  event  of  the  suit.  We  see  no 
reason  for  overruling  the  former  decision,  and  conclude 
there  was  no  error  in  the  ruling  of  the  trial  court."  But, 
in  Florida,  it  was  held  that  a  party  interested  in  the  prop- 
erty on  which  a  mortgage  was  being  foreclosed  was  in- 
competent.^® Nor  is  the  auditor  of  a  county,  suing  as  a 
relator,  disqualified  by  these  statutes.^"  A  similar  interest 
in  another  tract  of  land  or  in  another  action  is  not  sufficient 
to  disqualify  the  witness,  but  may  affect  his  credibility.^^ 

§  775a  (791).  Same — As  to  stockholders. — The  interest 
of  a  stockholder  does  not  disqualify  him  to  give  evidence 
in  a  suit  by  the  corporation  against  an  administrator  in 
which  he  testifies  as  to  transactions  or  communications 
with  a  deceased  or  incompetent  person.^^     Provisions  dis- 

19  Tunno  v.  Robert,  16  Fla.  738.  D.  598,  74  Am.  St.  Bep.  826,  79  N. 

20  Works  v.  State,  120  Ind.  119,  W.  831.  But  if  the  suit  establislies 
22  N.  B.  127.  other  rights  in  the  same  property;  this  ' 

21  Lyon  V.  Bicker,  141  N.  T.  225,  interest  renders  the  witness  incorape- 
36  N.  E.  189.  See  Schneider  v.  Sul-  tent:  Miller  v.  Meers,  155  111.  284,  40 
zer,  212  Bl.  87,  72  N.  B.  19.     Attor-  N.  B.  577. 

ney    excluded,    his    fee   being   wholly  22  Grange      Warehouse     Assn.      v. 

contingent:  Smiek  v.  Beswick,  24  Ky.  Owen,   86    Tenn.   355,   7   S.   W.   457. 

Law  Bep.  276,  68  S.  W.  439.     In  some  And  in  an  action  against  the  personal 

cases  those  not  parties,  though  inter-  representative  to  recover  possession  of ' 

ested,     have     been    held     competent:  a  note,  stockholders  in  the  bank  are 

Kairdon  v.  Sampson,  67  N.  J.  L.  346,  competent  witnesses   as   to   conversa- 

51   Atl.   6S6;   Michigan   Trust   Co.  v.  tions  with  the  deceased  relating  to  it, 

Probasco,  29  Ind.  App.  109,  63  N.  B.  where  the  bank  is  only  nominally  in- 

255;  Horton  t.  Smith,  115  Ga.  66,  41  terested  in  the  matter,  and  such  stock- 

S.  E.  253;   Witte  v.  Koeppen,   11  S.  holders  have  no  financial  interest   iu 
Evidence  IV — 12 
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qualifying  parties  to  suits  or  persons  interested  therein  as 
witnesses,  where  the  other  party  to  the  transaction  is  dead, 
do  not  disqualify  as  a  Vvltness  a  stockholder  in  a  corpora- 
tion where  his  testimony  is  adverse  to  his  interest  as  a 
stockholder.^*  So,  where  a  benefit  certificate  is  payable  to 
the  wife  of  the  member,  the  death  of  the  member  does  not 
disqualify  members  of  the  association  as  witnesses  in  his 
behalf,  in  a  suit  by  the  wife  upon  the  certificate.^*  With 
regard,  however,  to  these  various  illustrations,  we  have  to 
repeat  that  the  statute  of  the  jurisdiction  must  always  be 
read  with  them.  It  is  necessary  to  know  whether  the  stat- 
ute merely  excludes  the  party  to  the  suit  or  whether  the 
disqualification  for  interest  has  been  retained  against 
witnesses  generally.  In  connection  with  the  interest  of 
stockholders,  there  is  also  to  be  considered  the  effect  of 
insolvency  of  the  corporation  and  of  the  disposal  of  the 
stock.^^  Where  a  statute  generally  renders  competent  as 
witnesses  all  parties  to  civil  actions  or  persons  interested 
therein,  and  an  exception  is  then  or  thereafter  made,  ex- 
cepting parties  to  suits  by  or  against  the  personal  repre- 
sentative, or  excepting  only  parties  in  certain  prescribed 
cases,  the  word  "parties"  is  construed  to  refer  only  to 
persons  actually  parties  to  the  suit,  and  hence,  under  the 
law  of  California  where  a  real  estate  agent  employed  to 
sell  property  was  a  corporation,  and  pending  suit  for  the 
commission  the  executor  of  the  deceased  owner  was  sub- 
stituted as  a  party  defendant,  an  officer,  and  one  of  the 
principal  stockholders,  of  the  corporation  is  not  disquali- 

the    contToverSy:    Carr    y.    Jones,    29  Kechnie,    90   N.   T.    618;    Thayer    p. 

Wash.  78,  69  Pae.  646.     Stockholders  El  Plomo  Min.  Co.,  40  111.  App.  344. 

in  a  corporation  may  testify  as  to  the  24  Hamill   t.    Supreme   CouneU,   R. 

fraudulent   character    of   a   mortgage  A.,  152  Pa.  537,  25  Atl.  645. 

executed    by    the    corporation,    where  25  See    useful   note    covering   these- 

the   question   arose   in   a   contest   be-  points   on   the   competency   of   stock- 

tween  different  creditors  of  the  eorpo-  holder   as   witness   where   corporation 

ration   as   to   the   good   faith   of   the  is  a  party  to  a  suit  by  or  against  a 

mortgage:      Hitt     v.     Sterling-Goold  personal  representative  to  Peterson  v. 

Mfg.   Co.,   Ill   Iowa,  458,   82   N.  W.  Mercli.iuts'  Elcv.itor  Co.,  27  L.  B.  A., 

919.  N.  S.,  816,  to  which  acknowledgment 

23  Canandargua    Academy    v.    Mo-  is  made  for  several  pertinent  cases. 
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fied  as  a  witness,  under  section  1880  of  the  Code  of  Civil 
Procedure,  as  being  a  party  to  the  action ;  and  where  it  was 
not  established  that  he  was  a  "person  in  whose  behalf 
the  action  was  prosecuted,"  his  testimony  to  facts  occur- 
ring before  the  death  of  the  owner  was  properly  admitted.^® 
The  authorities  from  other  states  disclose  that  their  de- 
cisions rest  upon  the  wordings  of  their  statutes,  but  that, 
generally,  where  interest  in  the  litigation  or  its  outcome 
has  ceased  to  disqualify,  officers  and  directors  of  corpora- 
tions are  not  considered  to  be  parties  within  the  meaning 
of  the  law.  For  example,  the  statute  of  Maryland^''  limits 
the  disability  to  the  "party"  to  a  cause  of  action  or  con- 
tract, and  it  is  held  that  a  salesman  of  a  corporation  who' 
is  also  a  director  and  stockholder  is  not  a  party  within  the 
meaning  of  the  law  so  as  to  be  incompetent  to  testify  in 
an  action  by  the  company  against  the  other  party  who  is 
insane  or  dead.^®  To  the  contrary,  the  Michigan  law  ex- 
pressly forbids  "any  officer  or  agent  of  a  corporation"  to 
testify  at  all  in  relation  to  matters  which,  if  true,  must 
have  been  equally  within  the  knowledge  of  such  deceased 
person.^^  The  supreme  court  of  Michigan,  in  refusing  to 
extend  the  rule  to  agents  of  partnerships,  said:  "It  is  con- 
ceded that  this  testimony  does  not  come  directly  within 
the  wording  of  the  statute,  but  it  is  said  there  is  the  same 
reason  for  holding  the  agent  of  a  partnership  disqualified 
from  testifying  that  there  is  in  holding  the  agent  of  a 
corporation.  This  is  an  argument  which  should  be  directed 
to  the  legislative  rather  than  to  the  judicial  department 
of  government.  It  was  for  the  legislature  to  say  who  might 
and  who  might  not  testify.    The  inhibition  has  been  put  upon 

26  Merriman    v.    Wiekersbam,    141  materially   amending   the   statute   by 

Cal.  567,  75  Pac.  180,  from  which  we  judicial  interpretation." 

have  taken  useful  illustrations;   City  27  Md.  Pub.  Gen.  Laws,  art   35  §  2 
SaT.  Bank  v.  Enos,  135  Cal.  167,  67 

Pac.  52.    In  the  last-cited  case  it  is  ^^  ^^"^  ^''  Gottschalk  Co.,  88  Md. 

eaid:   "To  hold  that  the  statute  dis-  ^68,  71  Am.  St.  Rep.  418,  42  L.  R.  A. 

qualifies   aU   persons   from  testifying  '^^'  *^  ^^^-  ^'^^■ 

who  are  officers  or  stockholders  of  a  29  Howell's    Mich,     Annot.     Stats. 

corporation    would    be    equivalent    to  §  7545. 
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agents  of  corporations,  and  has  not  been  put  upon  agents 
of  partnerships.  We  cannot,  by  construction,  put  into  the 
statute  what  the  legislature  has  not  seen  fit  to  put  into  it."*° 
In  New  York  the  statute  provides  that  against  the  executor, 
administrator,  etc.,  "no  party  or  person  interested  in  the 
event,  or  person  from,  through,  or  under  whom  such  party 
or  interested  person  derives  his  interest  or  title  shall  be 
examined  as  a  witness  in  his  own  behalf  or  interest." 
This  is  followed  by  the  exception  that  a  person  shall  not  be 
deemed  interested  by  reason  of  being  a  stockholder  or 
officer  of  any  banking  corporation  which  is  a  party  to  the 
action  or  proceeding,  or  interested  in  the  event  thereof.^^ 
Here  it  is  apparent  that  the  interest  of  the  witness  is  made 
a  disqualification,  and  it  is  of  course  held  that  stockholders 
and  officers  of  corporations  other  than  banking  corpora- 
tions are  under  disqualification.^^  To  like  effect  is  the 
statute  of  Illinois,  which  declares  that  no  party  to  any 
civil  action,  suit  or  proceeding,  or  person  directly  inter- 
ested in  the  event  thereof,  shall  be  allowed  to  testify  under 
the  given  circumstances.  Under  this  statute  it  is  held  that 
stockholders  are  interested  within  the  meaning  of  the  sec- 
tion, and  are  incompetent  to  testify  against  the  represent- 
atives of  the  deceased  party.*^  The  law  of  Missouri  dis- 
qualifies "parties  to  the  contract  or  cause  of  action,"  and 
it  is  held  that  a  stockholder,  even  though  an  ofiicer  of  the 
bank,  is  not  disqualified  by  reason  of  his  relation  to  the 
corporation  when  he  is  not  actually  one  of  the  parties  to 
the  making  of  the  contract  in  the  interest  of  the  bank.^* 

30  De  Mary  v.  Burtenshaw's  Estate,  34  Southern  Com.  Sav.  Bank  v. 
131  Mich.  326,  91  N.  W.  649.  See,  Slattery,  166  Mo.  620,  66  S.  W.  1066; 
also,  Howard  v.  Patrick,  43  Micli.  121,  Banking-house  etc.  v.  Rood,  132  Mo. 
5  N.  W.  84,  and  oases  there  cited;  256,  33  S.  W.  816;  Eeichenbach  v. 
Webster  v.  Sibley,  72  Mieh.  630,  40  E-llerbe,  115  Mo.  588,  22  S.  W.  573; 
N.  W.  772.  Wolff   Shirt   Co.   v.   Frankenthal,   96 

31  N.  Y.  Annot.  Code  Civ.  Proe.,  Mo.  App.  307,  70  S.  W.  378;  Kuhu 
§  829.  V.    Germania  Life   Ins.   Co.,    71    Mo. 

32  Keller  v.  West  Bradley  Mfg.  Co.,  App.  305.  But  otherwise  where  the 
39  Hun,  348.  stockholder  is   the  real  party  in  in- 

33  Albers  Commission  Co.  v.  Sessel,  terest:  Seeding  v.  Bonner  etc.  Iron 
192  111.  153,  61  N.  B.  1075.  Co.,    35    Mo.    App.    349.     For    cases 
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Where  the  statute  excludes  both  parties  and  persons  inter- 
ested, there  is  great  weight  of  authority  that  stockholders 
come  within  the  statute  and  are  incompetent.  A  stock- 
holder in  a  corporation,  though  acting  in  the  capacity  of 
manager  or  superintendent,  cannot  be  heard  to  give  in  evi- 
dence a  conversation  with  a  deceased  employee  upon  mat- 
ters material  to  the  issues  in  litigation  against  the  cor- 
poration for  wrongfully  causing  his  death.*^  In  the  opin- 
ion in  the  case  last  cited  Brown,  J.,  said:  "The  fact  that 
the  witness  was  a  stockholder  in  the  corporation  was  not 
disputed,  and  the  question  presented  is  whether  he  came 
within  the  provisions  of  the  statute  respecting  the  admis- 


from  other  states,  see  Mendenhall  v. 
School  Dist.  No.  83,  76  Kan.  173,  90 
Pae.  773;  Downes  v.  Maryland  &  D. 
R.  Co.,  37  Md.  100;  Plach  y.  Gotts- 
c'halk  Co.,  88  Md.  368,  71  Am.  St. 
Bep.  418,  42  L.  R.  A.  745,  41  Atl. 
908;  South  Baltimore  Co.  v.  Muhl- 
bach,  69  Md.  395,  1  L.  E.  A.  507,  16 
Atl.  117;  Mitchell  v.  Tishomingo  Sav. 
Inst.,  56  Miss.  444;  Rust  v.  Bennett, 
39  Mich.  521;  New  Jersey  Trust  &  S. 
D.  Co.  V.  Camden  Safe  Deposit  &  T. 
Co.,  58  N.  J.  L.  196,  33  Atl.  475; 
Lawson  v.  Farmers'  Bank,  1  Ohio  St. 
206;  Cockley  Mill  Co.  v.  Bunn,  75 
Ohio  St.  270,  116  Am.  St.  Rep.  741, 
9  Ann.  Cas.  179,  79  N.  E.  478; 
Grange  Warehouse  Assn.  v.  Owen,  86 
Tenn.  355,  7  S.  W.  457;  Colonial  & 
U.  S.  Mtg.  Co.  V.  Thedford,  21  Tex. 
Civ.  App.  254,  51  S.  W.  263;  In  re 
Bruendl,  102  Wis.  45,  78  N.  W.  169; 
Twohy  Mercantile  Co.  v.  McDonald, 
108  Wis.  21,  83  N.  W.  1107;  Johnson 
V.  Fraternal  Reserve  Assn.,  136  Wis. 
528,  117  N.  W.  1019;  Stephens  v. 
Bernays,  42  Fed.  488 ;  Potter  v.  Third 
Nat.  Bank,  102  U.  S.  163,  26  L.  Ed. 
111. 

35  Peterson  v.  Merchants'  Elevator 
Co.,  Ill  Minn.  105,  137  Am.  St.  Rep. 
537,  126  N.  W.  534,  27  L.  R.  A.,  N. 


S.,  816,  and  note.  See,  also,  Chris- 
tiansen V.  Dunham  Towing  etc.  Co., 
75  111.  App.  267;  First  Nat.  Bank  v. 
Owen,  52  Iowa,  107,  2  N.  W.  980; 
Farmers'  Bank  v.  Wickliffe,  134  Ky. 
627,  121  S.  W.  498;  Teeumseh  Nat. 
Bank  v.  McGee,  61  Neb.  709,  85  N. 
W.  949;  Andrews  v.  Reiners,  112 
App.  Div.  378,  98  N.  Y.  Supp.  658; 
Morehead  Bkg.  Co.  v.  Walker,  121 
N.  C.  115,  28  S.  E.  253;  Gunster  v. 
Jessup,  196  Pa.  548,  46  Atl.  940; 
Huntington  etc.  Development  Co.  v. 
Thornburg,  46  W.  Va.  99,  33  S.  E. 
108.  For  other  authorities  illustra- 
tive of  the  application  of  the  rule 
beyond  transactions  or  conversations 
between  the  witness  and  the  deceased, 
see  the  note  referred  to  in  Peterson 
V.  Merchants'  Elevator  Co.,  27  L.  R. 
A.,  N.  S.,  816.  There  is  a  Kentucky 
decision  (Kendall  v.  Hillsboro  etc. 
Road,  23  Ky.  Law  Rep.  2372,  67  S. 
W.  376)  holding  the  stockholder  com- 
petent, but  the  testimony  did  not  re- 
late to  a  transaction  with  the  de- 
ceased grantor  in  a  deed,  although  the 
witness  saw  the  deed  executed.  His 
testimony  was  confined  to  the  fact 
that  he  had  seen  thg  deed  and  what 
its  contents  were. 
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sions  of  evidence  of  conversations  witli  a  deceased  person. 
The  question  does  not  require  extended  discussion.  That 
the  witness  was  an  interested  party,  within  the  meaning 
of  the  statute,  cannot  be  seriously  questioned.  He  was  a 
stockholder,  and  pecuniarily  interested  in  the  result  of  the 
action, — a  direct,  and  not  a  remote  or  speculative,  interest. 
The  case  of  Ferine  v.  Grand  Lodge  '^°^  is  not  in  point.  The 
defendant  in  that  case  was  a  mutual  benefit  association,  and 
the  person  called  as  a  witness,  for  the  purpose  of  giving  a 
conversation  with  a  deceased  member  upon  whose  certifi- 
cate of  membership  the  action  was  founded,  was  not  a 
member  of  the  association  at  the  time  the  conversation 
took  place,  and,  though  he  was  such  when  called  as  a  wit- 
ness, he  did  not  become  a  member  until  after  the  death  of 
the  certificate  holder,  and  not  until  the  rights  of  the  parties 
thereunder  had  become  fully  vested.  His  interest  in  the 
result  of  that  action  was  extremely  remote,  and  not  such  as 
to  come  within  the  meaning  of  the  statute.  We  need  not 
stop  to  inquire  whether  in  an  action  of  this  kind  a  stock- 
holder of  a  corporation,  who  is  also  its  superintendent  and 
manager,  may  be  heard  to  testify  to  the  fact  that,  in  his 
capacity  as  manager  or  superintendent,  he  warned  an  em- 
ployee, since  dead,  of  the  dangers  of  his  employment,  and 
which  dangers  were  the  cause  of  his  deatli.^'"  Such  is  not 
the  question  here  presented.  The  examination  of  the  wit- 
ness upon  this  subject  clearly  indicated  to  the  court  below 
that  the  warning,  if  any  was  given,  was  the  result  of  a  con- 
versation with  decedent.  The  witness,  on  the  occasions 
when  the  subject  was  under  inquiry,  was  asked  whether  he 
had  a  conversation  or  talk  with  decedent,  and,  upon  an 
affirmative  answer  being  given,  finally  made  the  otfer  to 
show  the  warning;  and  though,  at  one  point  in  the  exami- 
nation of  the  witness,  counsel  stated  that  he  did  not  intend 
to  show  a  conversation,  it  is  clear  that  the  'warning'  was  in 
fact  a  part  of  a  conversation,  and  was  properly  excluded." 

8Ba  Ferine  t.  Grand  Lodge,  A.  0.  TJ.  35b  Bobbins  v.  Legg,  80  Minn.  419, 

W.,  48  Mian.  82,  50  N.  W.  1022.  83  N.  W.  379. 
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§  776  (791).  When  the  disability  arises— Assignees.— 
By  the  decisions  under  the  great  majority  of  the  statutes, 
only  those  transactions  or  communications  are  excluded 
which  were  strictly  personal  with  the  deceased  or  incompe- 
tent person  concerning  which  he,  if  alive  or  competent, 
could  testify.  In  other  words,  that  under  statutes  exclud- 
ing parties  and  other  witnesses  in  regard  to  "personal 
communication  or  transactions"  had  by  them  with  the  de- 
ceased, a  party  to  an  action  or  a  person  interested  in  the 
event  thereof  is  competent  to  testify  to  communications  or 
transactions  between  a  deceased  and  a  third  person  had 
in  his  presence  or  within  his  hearing,  if  he  took  no  active 
part  therein  himself,  though  the  same  may  affect  adversely 
the  estate  of  the  deceased,  upon  the  ground  that  such  trans- 
actions are  not  personal  transactions,  or  transactions  had 
between  the  witness  and  the  deceased.  By  the  Arkansas 
constitutional  provision,  article  7,  section  22,  there  can 
be  no  exclusion  of  any  witness,  in  that  state,  because  he  is 
a  party  to  the  action,  or  is  interested  in  the  issue  to  be 
tried;  but  it  is  provided  that,  "in  actions  by  or  against 
executors,  administrators  or  guardians,  in  which  judgment 
may  be  rendered  for  or  against  them,  neither  party  shall 
be  allowed  to  testify  against  the  other,  as  to  any  transac- 
tions with,  or  statement  to  the  testator,  intestate  or  ward, 
unless  called  to  testify  thereto  by  the  opposite  party  or  re- 
quired to  testify  thereto  by  the  court."  It  was  not  the  de- 
sign to  exclude  the  testimony  of  such  parties,  as  to  all 
matters  in  controversy,  in  which  the  testator,  intestate  or 
ward  had  been  interested,  or  in  any  manner  connected 
with,  but  only  in  relation  to  strictly  personal  transactions, 
or  such  as  were  directly  and  personally  with  him,  and  where, 
in  the  nature  of  the  case,  the  privilege  of  testifying  could 
not  be  reciprocal  and  of  mutual  advantage.*"     Thus,  in 

36  Smith   V.   Bryant,   60   Ala.   235;  62  lU.  189;  Floyd  v.  Miller,  61  Ind. 

Giles  V.  Wright,  26  Ark.  476;  Withers  224;  Graham  v.  McKiuney,  147  Iowa, 

V.    Sandlin,   44   Fla.    253,    32    South.  164,   125   N.  W.   840;   Van   Sickle   v. 

829;   Elliott   v.   Banks,   115   Ga.  926,  Staub   (Iowa),  136  N.  W.  546;  Mol- 

42  S.  E.  218;   Freeman  t.  Freeman,  lison  v.  Rittgers,  140  Iowa,  365,  118 
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Florida  it  has  been  held  that  section  1095  of  the  Eevised 
Statutes,  disqualifying  certain  interested  persons  from  tes- 
tifying against  the  estates  of  deceased  persons,  does  not 
prohibit  a  person  interested  in  the  result  of  the  suit  from 
testifying  to  a  conversation  had  exclusively  between  the 
decedent  and  a  third  party  as  against  decedent's  adminis- 
trator, provided  the  interested  witness  took  no  part  in  the 
conversation,  either  actually  or  by  acquiescence.^'     As  in 


N.  W.  512;  Grifath  v.  Robertson,  73 
Kan.  666,  85  Pac.  748;  McKean  v. 
Massey,  9  Kan.  €00;  MeCall  v.  Burk, 
25  Ky.  Law  Eep.  643,  76  S.  W.  177 ; 
Cogswell  v.  Hall,  185  Mass.  455,  70 
N.  E.  461;  Lyttle  v.  Chioago  etc.  E. 
Co.,  84  Mich.  289,  47  N.  W.  571; 
Wheeler  v.  Arnold,  30  Mich.  304; 
Stuhlmuller  v.  Ewing,  39  Miss.  447; 
Brown  v.  Patterson,  224  Mo.  639,  124 
S.  W.  1;  Martin  v.  Jones,  59  Mo. 
181;  In  re  Powers,  79  Neb,  680,  113 
N.  W.  198;  Hutton  v.  Smith,  175  N. 
Y.  375,  67  N.  E.  633;  Hard  v.  Ash- 
ley, .117  N.  Y.  606,  23  N.  E.  177; 
Johnson  v.  Cameron,  136  N.  C.  243, 
48  S.  E.  640;  Sloan  v.  Hunter,  56  S. 
C.  385,  76  Am.  St.  Eep.  551,  34  S.  E. 
658,  879;  Cartwright  v.  Cartwright, 
70  W.  Va.  507,  74  S.  E.  655;  Schultz 
V.  Culbertson,  125  Wis.  169,  103  N. 
W.  234;  Daniels  v.  Foster,  26  Wis. 
686.  In  West  Virginia  the  court  has 
given  a  Very  wide  interpretation  to 
"personal  transaction,"  and  it  would 
appear  that  a  conversation  overheard 
by  an '  interested  person  in  which  he 
did  not  participate  would  be  excluded. 
The  following  case  is  illustrative  of 
the  ruling  in  that  state:  A  plaintiff 
in  a  chancery  cause,  as  sole  heir  of  A, 
claims  of  the  defendant,  the  grantee 
of  B,  a  lot  under  a  written  agreement 
between  B  and  C,  entered  into  at  the 
same  time  that  C  conveyed  the  lot  to 
B.  '  Held:  (1)  After  the  death  of  the 
parties  to  this  agreement  the  plaintiff 
is  incompetent  as  a  witness  to  prove 
that  said  agreement  has  been  lost,  and 


that,  when  it  was  entered  into,  B  read 
it  to  G  in  the  presence  of  the  plain- 
tiff, and  he  thus  obtained  a  knowledge 
of  its  contents,  and  that  by  it  B 
agreed  to  convey  the  lot  to  A.  (2) 
He  is  also  incompetent,  under  these 
circumstances,  to  testify  that  B  fre- 
quently admitted  to  him  that  he  (B) 
held  this  lot  in  trust  for  A:  Eobinson 
V.  James,  29  W.  Va.  224,  11  S.  B. 
920.  See,  also,  Seabright  v.  Sea- 
bright,  28  W.  Va.  412.  See  the  fol- 
lowing late  cases  held  to  be  within  the 
statute:  Whitehead  v.  Kirk  (Miss.), 
61  South.  737;  Cort  v.  Benson  (Iowa), 
140  N.  W.  419;  Holladay  v.  Eieh 
(Neb.),  140  N.  W.  794;  Boney  v. 
Boney  (N.  C),  77  S.  E.  784  (as- 
signee of  partnership  property) ; 
Clark  V.  Sipple  (Del.  Ch.),  84  Atl. 
1  (mortgagor  and  deceased  mort- 
gagee) ;  Longe  v.  Kinney,  171  Mich. 
312,  137  N.  W.  119;  McCarthy  f. 
Stanley,  151  App.  Div.  358,  136  N. 
Y.  Supp.  386;  Wadleigh  v.  Parker, 
34  Okl.  213,  124  Pac.  957;  Dickey  v. 
Forrester  (Tex.  Civ.  App.),  148  S. 
W.  1181;  Watkins  v.  Adams,  53  Colo. 
290,  125  Pac.  122  (suit  against  sur- 
viving partner) ;  Wilkes  v.  Groover, 
138  Ga.  407,  75  S.  E.  353;  Molby  v. 
Murray  (Mich.),  138  N.  W.  1069 
(transferee  of  assignee  of  adminis- 
trator) ;  Cliff  V.  Cliff,  23  Colo.  App. 
183,  128  Pac.  860;  Keys  v.  McDowell 
(Ind.  App.),  100  N.  E.  385. 

37  Withers  v.  Sandlin,  supf^a.  In 
Watts  w  Warren,  108  N.  C.  514,  13 
S.  E.  'l^'^,  it  was  held  that  the  statute 
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the  case  last  cited  the  court  was  at  special  pains  to  denote 
the  law  on  the  subject,  we  extract  from  the  opinion  the  dis- 
cussion of  the  proposition. 

"Exception  was  taken  to  the  ruling  of  the  court  per- 
mitting John  M.  Carter  to  testify  against  the  defendant 
administrator.  The  objection  made  by  counsel  is  that 
John  M.  Carter  was  interested  in  the  result  of  the  suit, 
and  therefore  disqualified  as  a  witness,  under  section  1095, 
Revised  Statutes.  The  ordinary  bill  of  exceptions  shows 
that  objection  was  made  to  the  witness  on  the  ground  stated, 
but  there  is  no  showing  there  that  the  witness  had  any 
interest  in  any  way  in  the  suit  or  the  result  thereof,  and  to 
the  extent  of  the  assignments  of  error  on  this  point  there 
are  not  sufficient  facts  to  authorize  their  consideration.  As 
the  case  has  been  twice  tried,  and  must  again  be  sent  back, 
and  the  point  sought  to  be  raised  may  be  presented  again, 
as  appears  in  the  evidentiary  bill  of  exceptions,  we  will  settle 
it,  especially  as  under  previous  decisions  of  this  court ^■^'' 
it  might  become  the  duty  not  only  of  the  circuit  court,  but 
this  court,  to  disregard  the  testimony  of  a  witness  that  was 
incompetent  to  testify  under  the  section  of  the  statute  men- 
tioned. John  M.  Carter  testified  that  he  was  a  son  of  I.  T. 
Carter,  and  that,  as  he  understood,  the  balance  of  the  ac- 
count sued  on,  after  paying  W.  Y.  Sandlin  the  amount  of 
I.  T.  Carter's  indebtedness  and  all  expenses  of  collecting 
the  same,  was  to  go  to  the  estate  of  I.  T.  Carter,  and  in 
that  way  he  was  interested  in  the  result  of  the  suit.  He 
then  testified  that  he  was  present  when  Baker  and  Carter 
made  an  agreement  for  surveying  the  lands;  that  they 
talked  the  matter  over  in  his  presence ;  that  Carter  was  to 

did   not,   by   its   terms   and   purpose,  transactions   with   deceased   in   which 

prevent  the  surviving  party  from  tea-  he  did  not  participate,  in  29  L.  R.  A., 

tifying     concerning     transactions     or  N.  S.,  1179,  appended  to  Mollison  v. 

communications  between  third  persons  ■  Eittgers,    supra,    we    have    extracted 

and  the  deceased  that  affect  adversely  several  of  these  illustrations, 

the  latter's  estate  or  the  rights  of  per-  37a  Stewart    v.     Stewart,     19     Fla. 

sons  in  and  to  the  same.     From  the  846 ;    Tunno   v.  Robert,   16   Fla.   738, 

useful  note  on  the  competency  of  an  750. 
interested    witness    to    testify    as    to 
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have  one-half  the  lands  for  the  work,  and  Baker  agreed  to 
settle  with  Carter  for  his  half  interest  on  a  basis  of  one 
hundred  dollars  a  lot,  viz.,  that  he  was  to  receive  fifty  dol- 
lars a  lot;  that  there  were  about  forty  lots;  that  about 
fifteen  of  the  lots  Carter  was  to  be  paid  a  salary  for  the 
work,  but  he  did  not  know  how  much ;  that  the  lands  lay  in 
Clinch  and  Echols  counties,  Georgia ;  that  he  helped  Carter 
to  survey  the  lands  about  one  week,  but  did  not  know  how 
many  lots  were  surveyed  during  that  time.  On  cross- 
examination  the  witness  testified  as  follows :  '  The  work  that 
I.  T.  Carter  was  to  do  was  to  survey  and  locate  those  lands 
and  quiet  the  titles  so  that  E.  J.  Baker  could  work  them  for 
turpentine  and  sawmill  purposes.  My  understanding  was 
that  I.  T.  Carter  was  to  put  Baker  in  peaceable  possession 
of  the  lands.  Other  parties  were  claiming  the  lands,  and 
objected  to  anyone's  working  the  timber.  The  Moodys 
claimed,  and  it  was  to  quiet  these  claims  that  Carter  was 
employed,  which  he  failed  to  do.  I  know  that  Baker  never 
did  work  nor  get  the  possession  of  the  lands,  and  that  J.  B. 
Withers  never  got  possession  of  them  nor  worked  them, 
and  that  other  parties  are  in  possession  of  them. '  Conced- 
ing that  the  testimony  showed  such  a  direct  and  certain 
interest  on  Carter's  part  as  to  have  disqualified  him  from 
testifying  to  any  transaction  or  communication  between 
himself  and  the  deceased,  it  did  not  appear  from  the  testi- 
mony that  the  witness  undertook,  or  was  permitted,  to  tes- 
tify to  any  such  transaction  or  communication  between 
himself  and  the  deceased.  The  statute  referred  to,  it  has 
been  held,  was  adopted  from  New  York,  and  it  is  almost 
identical  in  language  with  the  New  York  statute.*'''  It 
has  been  construed  by  the  courts  of  New  York,  both  before 
and  since  its  adoption  in  this  state,  not  to  prohibit  a  party 
to  a  suit,  or  a  person  interested  in  the  event  thereof,  from 
testifying  to  a  conversation  had  exclusively  between  a  de- 
cedent and  a  third  party,  as  against  the  decedent's  admin- 
istrator, provided  the  interested  party  so  testifying  took 

ft  Adams  t.  Board,  37  Fla.   266,  20  South.  269. 
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no  part  in  the  conversation,  either  actually  or  by  acquies- 
cence.*'"' It  nowhere  appears  that  the  witness  Carter  par- 
ticipated in  any  manner  in  the  communication  or  transac- 
tion between  I.  T.  Carter  and  E.  J.  Baker  concerning  which 
he  testified,  and  it  does  not  appear,  therefore,  that  his  evi- 
dence as  to  that  transaction  was  inadmissible  as  against 
the  defendant  below. ' '  It  has  been  held,  too,  in  Wisconsin 
that  such  legislation  did  not  forbid  testimony  of  transac- 
tions or  communications  between  the  deceased  and  third 
persons  in  the  witness'  presence,  if  he  did  not  participate 
therein  and  they  were  not  affected  by  his  presence.  "The 
testimony  of  defendant  to  the  agreement  establishing  the 
fence  line  was  received  against  objection,  and  is  here  vigor- 
ously assailed  as  prohibited  by  section  4069  of  the  Eevised 
Statute.s  (Wisconsin).  That  section  prohibits  only  testi- 
mony *in  respect  to  any  transaction  or  communication  by 
him  personally  with  a  deceased  person. '  It  does  not  forbid 
testimony  of  transactions  or  communications  between  the 
deceased  and  third  persons,  though  in  the  witness'  pres- 
ence, if  he  did  not  participate  therein  and  they  were  not 
affected  by  his  presence.  This  construction  of  the  statute 
is  well  settled  in  New  York.*^  So  far  as  this  court  has  had 
occasion  to  approach  the  question,  similar  limitation  of  the 
statute  has  been  intimated.^**  Unless  the  transactions  or 
communications  are  personal,  and  had  with  the  deceased 
by  the  party,  either  literally  or  in  practical  effect,  as  by 
participating  in  or  influencing  them,  they  do  not  fall  under 
the  prohibition  of  the  statute,  whose  words  must  measure 
its  purpose  and  application.  The  transaction  testified  to 
by  defendant  was  wholly  between  Heavner,  Malsacher,  and 
defendant's  father.  Defendant  was  a  seventeen  year  old 
boy, — a  mere  bystander  and  listener, — and  in  no  wise  par- 

370  Simmons    v.    Sisson,  26    N.  T.  38  gee  cases  eited  in  note  37c.     See, 

264;  Lobdell  v.  Lobdell,  36  N.  Y.  327,  also,  Badger  v.  Badger,  88  N.  Y.  549, 

333;    Gary  v.  White,  59  N.  Y.   336;  559. 

Hildebrant    v.    Crawford,  65    N.    Y.  38a  Page  v.  Danaher,  43  Wis.  221; 

107;   Holeomb  v.  Holcomb,  95  N.  Y.  Pritchard  v.  Pritehard,  69  Wis.  375, 

316,  325.     See,  also,  29  Am.  &  Eng.  34  N.  W.  506;   Goerke  v.  Goerke,  80 

Ency.  Law,  1st  ed.,  p.  722  et  seq.  Wis.  520,  50  N.  W.  345. 
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ticipated  in  or  influenced  the  proceedings,  so  far  as  ap- 
pears. He  was  competent  to  testify  to  what  trans- 
pired."^^" A  wife  who  is  present  at  a  conversation  be- 
tween her  husband  and  a  deceased  person,  but  does  not 
participate  therein,  is  competent  as  a  witness,  although 
her  husband  is  prohibited  by  statute  from  testifying  to 
such  conversation.^^  A  general  agent  is  not  incompetent 
to  testify  to  a  particular  transaction  or  communication 
at  which  he  was  present,  but  in  which  he  took  no  part, 
between  his  principal  and  her  debtor,  since  deceased,  in  an 
action  between  his  principal's  executor  and  the  admin- 
istrator of  her  debtor.*"  "By  the  act  of  1889,"  said  Bleck- 
ley, C.  J.,  in  the  G-eorgia  case  last  cited,  "an  agent  is  dis- 
qualified to  testify  in  behalf  of  his  principal  as  to  any 
transaction  or  communication  between  himself  and  the 
person  with  whom  the  transaction  or  communication  was 
had,  when  that  person  is  dead,  and  his  legal  representative 
is  a  party  to  the  suit  on  trial.  But  the  act  does  not  dis- 
qualify the  agent  to  testify  to  transactions  and  commu- 
nications between  his  principal  and  the  deceased  person,  in 
which  the  agent  took  no  part.  As  to  what  they  did  and 
said  in  his  presence  and  hearing  when  he  was  doing  nothing 
as  agent,  but  was  a  mere  passive  spectator  and  listener,  he 
is  upon  the  footing  of  any  other  disinterested  witness.  Al- 
though Walker  was  the  general  agent  of  his  sister,  the 
plaintiff's  testatrix,  and  in  other  instances  had  acted  for 
her  touching  her  business  with  Cavender,  the  defendant's 
intestate,  he  did  not  so  act  at  the  interview  between  them, 
concerning  which   he  testified.     He  was   wholly   passive. 

38b  Wollman    v.    Ruehle,    104    Wis.  418,  a  person  was  held  to  be  compe- 

603,  80  N.  W.  919.  tent  to  testify  to  a  conversation  which 

39  Dettmer  v.  Behrens,  106  Iowa,  he  heard  between  an  intestate  and  the 
585,  68  Am.  St.  Bep.  326,  76  N.  W.  agent  of  a  party  to  the  action,  though 
853.  See,  also,  Smith  v.  Fry  (Iowa),  he  was  in  company  with  the  agent  at 
103  N,  W.  1002  (testimony  of  inter-  the  latter's  request,  and  afterward  be- 
ested  person  as  to  conversation  be-  came  the  attorney  of  the  party  in  the 
tween  his  wife  and  the  deceased).  litigation.     See,    also,    State    v.    Os- 

40  McCamy  v.  Cavender,  92  6a.  borne,  67  N.  C.  259  (guardian  and 
254,  18  S.  E.  415.     And  in  Alexander  ward). 

V.  Bansom,  16  S.  D.  802,  92  N.  W. 
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His  sister  acted  and  spoke  for  herself,  and  Cavender  did 
the  same  for  himself.  Neither  by  conduct  nor  speech  did 
Walker  represent  her  on  that  occasion.  His  functions  as 
agent  were  in  no  manner  exercised,  but,  for  the  time  being, 
were  completely  dormant.  This  is  fairly  inferable  from 
the  tenor  of  his  testimony.  He  was  competent  to  prove 
what  he  saw  and  heard  at  that  interview,  and,  so  far  as 
relevant,  to  show  the  limits  of  the  conversation  between  his 
sister  and  Cavender,  as,  for  instance,  that  Cavender  said 
nothing  of  any  other  credit  which  should  appear  on  the 
notes.  He  was  incompetent  to  prove  anything  favorable  to 
the  plaintiff  as  to  what  payments  were  or  were  not  made 
to  him,  or  as  to  entering  them  on  the  notes  or  receipting 
for  them,  or  as  to  anything  he  said  to  Cavender,  or  Caven- 
der said  to  him."  The  nonparticipation  by  the  witness, 
however,  must  be  clear  and  unequivocal.  The  statutes 
have  a  clear  and  obvious  purpose,  which  is  to  prevent 
the  survivor  to  a  transaction  from  benefiting  by  his  own 
evidence  thereto  when  the  other  party's  mouth  is  closed 
by  death  as  to  a  different  version,  and  testimony  which 
with  reasonable  directness  tends  to  establish  that  a  trans- 
action did  or  did  not  take  place  between  the  witness 
and  the  deceased  is  within  the  reason  of  the  prohibition; 
but  the  connection  must  be  reasonably  direct.  To  be  ad- 
missible, it  must  be  a  bona  fide  nonparticipation.  The 
mere  fact  of  silence  at  an  interview  does  not  of  itself  estab- 
lish an  absence  of  influence  or  interference.  In  a  Wiscon- 
sin case,*^  the  transaction  testified  to  by  plaintiff  was  the 
payment  to  the  deceased  of  a  note  known  by  all  parties  to 
belong  to  the  plaintiff,  in  her  presence,  in  which  transac- 
tion she  testified  that  she  did  not  participate.  ' '  It  is,  how- 
ever, inconceivable  that  her  presence  did  not  affect  and 
influence  the  transaction.  It  doubtless  served  to  authorize 
and  justify  her  husband  and  the  debtor  in  making  the 
adjustment.     No  such  settlement,  to  bind  her,  could  have 

41  Brader  t.  Brader,  110  Wis.  423,  85   N.  W.  681.     See,    also,    Goerke    t. 
Goerke,  80  Wis.  520,  50  N.  W.  345. 
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been  made  without  either  authority  from  her  to  her  hus- 
band, which  would  have  been  a  transaction  between  them, 
or  such  conduct  on  her  part  as  to  justify  belief  in  such 
authority.  A  part  of  the  transaction  of  the  settling  of  that 
note  between  the  deceased  Trevett  (the  maker)  was  the 
implication  of  authority  then  and  there  given  by  her  pres- 
ence. It  is  plain  that  this  transaction,  to  which  she  was 
permitted  to  testify,  although  between  the  deceased  and  a 
third  person,  was  so  influenced  by  her  presence  that  she 
was  in  effect  a  party  to  it  and  should  not  have  been  per- 
mitted to  testify  thereto."*^  In  New  York  the  rule  is  that 
all  conversations  or  transactions  between  a  person  since 
deceased  and  a  third  person,  in  the  presence  or  hearing  of 
a  party  to  the  action  or  a  person  otherwise  interested 
therein,  cannot  be  testified  to  by  the  latter,  if  he,  by  word 
or  sign,  participated  in  the  transaction  or  conversation,  or 
was  referred  to  in  the  course  of  it,  or  was  in  any  way  a 
party  to  it.** 

In  the  lucid  opinion  of  Parker,  C.  J.,  in  the  New,  York 
case  last  cited  he  made  the  following  digest  of  the  leading 
cases  on  the  subject.  He  said:  "The  earliest  case  I  have 
found  in  this  court  is  Simmons  v.  Sisson.**''  There  a  de- 
fendant in  an  action  brought  by  an  administrator  was  per- 
mitted to  testify  to  a  conversation  heard  by  him  between 
deceased  and  a  third  person;  and  it  was  held  that  as  the 
conversation  was  not  a  transaction  between  deceased  and 
the  witness,  section  399  did  not  prevent  him  from  testify- 
ing to  it. 

"In  Lobdell  v.  Lobdell,***  it  was  said  that  a  man  has  a 
right  to  testify  in  his  own  behalf  in  every  respect  except 
as  restrained  by  statute,  and  that  while  section  399  pre- 
cludes a  witness  from  testifying  as  to  transactions  or  com- 

42  See,  also,  Morgan  v.  Henry,  115  on   the  New  York  decisions,  see  the 
Wis.  27,  90  N.  W.  1012  (third  person  note  to  MoUison  v.  Eittgers,  29  L.  B. 
merely    medium   of    communication)  ■;  A.,  N.  S.,  1179,  above  referred  to. 
Anderson  v.  Laugen,  122  Wis.  57,  99  *3a  Simmons   v.   Sisson,    26    N.   T. 
N.  W.  437.  264. 

43  Hutton  T.  Smith,  175  N.  T.  375,  43b  Lobdell  v.  LobdeU,  36  N.  Y. 
67  N.  E.  633.     For  a  full  discussion  327. 
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munications  with  a  person  since  deceased,  it  does  not  in 
terms  render  him  incompetent  to  testify  to  conversations 
and  transactions  overheard  or  witnessed  by  him  between 
deceased  and  a  third  person. 

"In  Gary  v.  White*^°  the  decision  advised  by  the  opinion 
was  sustained  by  a  bare  majority  of  the  court,  but  the  ar- 
gument by  which  that  conclusion  was  reached  seems  to  have 
received  full  assent  of  but  one  of  the  majority,  Judge 
Grover.  The  opinion,  after  citing  the  Lobdell  case 
(supra),  said:  'It  must,  we  think,  be  regarded  as  settled, 
under  the  present  provision  of  the  code,  that  the  399th 
section  does  not  preclude  a  party  from  testifying  to  the 
statements  of  a  person  deceased,  made  to  a  third  person  in 
the  hearing  of  the  witness. ' 

"In  Kraushaar  v.  Meyer*^^  it  was  held,  all  concurring, 
that  a  witness  who  participated  in  a  conversation  between 
deceased  and  a  third  person  relating  to  a  transaction  be- 
tween the  witness  and  deceased  is  prohibited  by  section  399 
from  testifying  to  the  conversation,  although  he  is  not  in- 
competent under  that  section  to  testify  to  an  independent 
conversation  between  deceased  and  the  third  person  in  which 
he  did  not  participate. 

"In  Simmons  v.  Havens *^°  a  witness  was  allowed  to  tes- 
tify to  conversations  between  deceased  and  another  at 
which  the  witness  was  present,  but  in  which  it  did  not  ap- 
pear that  she  took  any  part;  and  this  court  held  the  evi- 
dence to  be  proper  on  the  authority  of  Gary  v.  White, 
infra. 

"Now,  before  specially  considering  O'Brien  v.  Weiler, 
post,  another  line  of  authorities  that  must  be  admitted 
to  have  created  an  exception  to  the  rule  of  those  cases  will 
be  taken  up.  The  first  is  Holcomb  v.  Holcomb,*^'  in  which 
the  court  said :  '  The  policy  of  the  statute  excludes  the  evi- 
dence of  an  interested  witness  concerning,  first,  any  trans- 

43c  Gary  v.   White,  59   N.   T.   336.  43e  Simmons  v.  Havens,  101  N.  Y. 

434  Kraushaar  v.  Meyer,  72  N.  Y.      427,   5   N.   E.   73. 
602,  ''^'  Holcomb  v.  Holcomb,  95  N.  Y. 

318. 
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action  between  himself  and  a  deceased  person,  or  in  wMch 
the  witness  in  any  manner  participated;  second,  all  com- 
munications between  the  person  deceased  and  the  witness, 
including  communications  in  the  presence  or  hearing  of  the 
witness,  if  he  in  any  way  was  a  party  thereto,  or  communi- 
cations to  either  one  of  two  or  more  persons,  if  all  were  in- 
terested  If  while  the  decedent  is  conversing  with  a 

third  person,  the  witness  by  word  or  sign  participates  in, 
or  is  referred  to,  his  evidence  of  what  occurred  cannot  be 
received.'  To  the  same  effect  are  Lane  v.  Lane  and  Matter 
of  Smith.«« 

"In  Matter  of  Eysaman,**''-this  court,  Chief  Judge  Ruger 
writing,  approved  the  holding  in  the  Holcomb  case  that, 
'The  policy  of  the  statutes  excludes  testimony  of  an  in- 
terested witness  concerning  any  transaction  with  the  de- 
ceased in  which  the  witness  in  any  manner  participated, 
or  of  any  communication  in  his  presence  or  hearing,  if  he, 
in  any  way,  was  a  party  thereto. '  The  court  distinguished 
and  questioned  Gary  v.  White  (supra). 

"In  Matter  of  Dunham,^^'  this  court  cited  with  approval 
the  decisions  in  the  Holcomb  and  Eysaman  cases  (supra), 
saying  of  those  decisions  that  'The  ground  for  the  ruling 
is  that  communications  in  the  presence  of  the  witness  are 
deemed  to  be  made  to  him. ' 

"In  Matter  of  Bernsee,*^^  the  first  question  considered 
by.  the  court  was  whether  one  Bernsee,  beneficiary  under  a 
will  the  proceeding  was  brought  to  probate,  was  competent 
to  testify  to  conversations  or  transactions  between  de- 
ceased and  the  witnesses  to  her  will,  at  the  time  of  its  ex- 
ecution. Chief  Judge  Andrews,  writing,  said:  'What  oc- 
curred at  that  time  was  a  transaction  between  the  testatrix 
and  the  witness,  within  the  meaning  of  section  829  of  the 
code,  although  he  took  no  actual  part  in  the  conversation 
and  it  was  wholly  between  the  testatrix  and  the  attesting 

,  43g  Lane   v.   I^ane,   95   N.   Y.   494;  431  Matter  of  Dunham,   121   N.  Y. 

Matter  of   Smith,   95   N.   Y.   516.  575,  24  N.  E.  932. 

43h  Matter  of  Eysaman,  113  N.  Y.  «]  Matter   of   Bernsee,   141    N,   Y. 

62,  73,  20  N.  E.  613.  389,  36  N.  E.  314. 
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witnesses.  If  active  participation  in  the  conversation  was 
necessary  to  exclude  an  interested  witness,  and  he  should 
as  an  observer  be  permitted  to  testify  to  transactions  in 
form  between  the  deceased  and  third  persons,  although 
such  transactions  were  in  his  interest,  it  would  furnish  an 
easy  and  convenient  method  in  every  case  of  evading  the 
statute.  The  decisions  have  enforced  the  spirit  of  the  stat- 
ute by  excluding  such  evidence,  and  have  treated  trans- 
actions between  the  deceased  and  third  persons,  in  the 
presence  of  interested  parties  as  if  the  witnesses  actually 
participated  therein.'  (Citing  the  Holcomb,  Eysaman  and 
Dunham  cases,  supra.) 

"Now,  returning  to  the  O'Brien  case  in  140th  New 
York,^^''  we  find  the  court  did  hold  it  was  not  error  to, permit 
the  witness  to  testify  to  an  interview  between  deceased  and  a 
third  person  of  which  the  witness  was  a  silent  auditor,  and 
cited  in  support  of  the  position  Gary  v.  White  and  Simmons 
V.  Havens  {supra).  Now,  as  has  been  noted,  Gary  v. 
White  was  distinguished  and  questioned  in  the  Eysaman 
case,  and  the  only  authority  cited  in  Simmons  v.  Havens  in 
support  of  the  decision  made  was  Gary: v.  White;  and  it  is 
clear,  in  the  light  of  the  other  authorities  in  this  court  to 
which  reference  has  been  made,  that  the  rule  laid  down  in 
those  cases  and  the  earlier  ones  to  which  we  have  called 
attention  was  too  broadly  stated. ' ' 

In  those  states  however,  in  which  the  statutes  do  not 
provide  for  the  disqualification  in  cases  of  personal  trans- 
actions with  the  deceased,  but  exclude  testimony  concern- 
ing any  transactions,  the  rulings  are  necessarily  more 
stringent.  Thus,  in  a  will  contest  there  was  an  offer  to 
show  by  two  of  the  proponents  that  they  heard  a  conversa- 
tion, about  a  year  after  the  date  of  the  will,  between  the 
testator  and  a  third  party,  in  which  the  testator  stated  the 
contents  of  the  supposed  will.**     The  court  said:  "It  is 

43k  O'Brien  v.   Weiler,    140   N.   Y.  even  if  made  by  competent  witnesses ; 

281,  35  N.  E.  587.  for,  if  the  testator   did  not  make   a 

4*  It  is  far  from  clear  that  proof  will    in    tile    manner    prescribed    by 

of  this  character  would  be  admissible,  statute,  he  could  not  validate  it  by 
Evidence  IV — 48 
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clear  that  the  witnesses  were  not  competent  to  testify  to 
the  alleged  fact.  They  were  parties  to  the  contest  and  in- 
terested in  the  result  of  the  action.  Such  being  the  case, 
it  is  clear  that  they  could  not  testify  to  any  conversation 
with,  or  admission  of,  the  deceased  testator.*®  The  pro- 
ponents claim  that  their  offer  was  not  within  the  statute, 
because  the  conversation  was  with,  and  the  admissions  were 
made  to,  a  disinterested  third  party,  who  could  contradict 
the  testimony  of  the  interested  party  if  it  was  untrue.  But 
the  alleged  third  party  was  dead  at  the  time  of  the  trial 
of  this  case.  Again,  the  same  course  of  reasoning  would 
apply  to  a  case  where  the  conversation  was  had  with,  or 
the  admission  made  to,  an  interested  party  in  the  presence 
of  a  third  party.  To  permit  the  interested  party  to  testify 
in  such  a  case,  because  the  third  party  would  contradict 
him,  if  he  lied,  would  be  a  violation  of  both  the  letter  and 
spirit  of  the  statute.  The  offered  evidence  was  in  effect 
to  prove  by  an  interested  party  an  admission  by  a  deceased 
party.  The  offer  was  within  the  prohibition  of  the  stat- 
ute."*® In  order  to  bring  the  case  within  the  statute, 
either  the  deceased  or  incompetent  person  must  have  been 
one  who  would  have  been  a  party  to  the  suit,  if  alive  at  the 
time  that  the  action  was  tried,*^  or  the  suit  must  be  one  in 
which  the  representative  or  assignee  of  the  deceased  or 
incompetent  person  is  a  party.  Actions  by  as  well  as 
against  the  representative  of  the  deceased  or  incompetent 

subsequently  stating  that  he  had  made  Bentley's  Estate,  60  Vt.  655,  12  Atl. 

it    and    giving    its    contents:    In    re  655;  Wilhite's  Admr.  v.  Boulware,  88 

Pederson's  Estate  (Pederson  v.  Christ-  Ky.  169,  10  S.  W.  629;  Gosten  v.  Me- 

offerson),  97  Minn.  491, 106N.  W.  958.  Dowell,  107  N.  C.  546,  12  S.  E.  432. 

45  Gen.  Stats.  1894,  §  5660.  Where  A,  for  a  valuable  consideration 

46  In  re  Pederson's  Estate,  supra.  paid  by  him,  purchases  property  of 
See,  also,  Cady  v.  Cady,  91  Minn.  137,  B,  which  is,  by  the  terms  of  the  sale, 
97  N.  W.  580;  Lowe  v.  Lowe,  83  to  be  conveyed  to  C,  and  is  afterward 
Minn.  206,  86  N.  W.  11;  Heinisch  v.  so  conveyed,  and  C  promises  in  con- 
Pennington,  73  N.  J.  Eq.  456,  68  Atl.  sideration  thereof  to  pay  a  debt  due 
233 ;  Stringf ellow  v.  Montgomery,  57  from  A  to  D,  the  promise  of  C  to  pay 
Tex.  349.  such  debt,  though  not  in  writing,  is 

*i  Brantley  v.  Mayo,  80  Ga.  678,  7  binding  on  him,  if  assented  to  by  D. 
S.  B.  137 ;  Lehman  v.  Sherger,  68  After  C's  death  B  is  a  competent  wit' 
Wis.  145,  31  N.  W.  733;   Canfleld  y.      ness  to  prove  C's  promise. 
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person  are  included  within  the  provisions  of  some  of  the 
statutes.**  Before  the  testimony  of  an  adverse  party  will 
be  ruled  out  as  incompetent  under  these  statutes,  it  must 
be  shown  that  the  other  party  is  deceased.*®  No  testimony 
will  be  excluded,  unless  all  the  facts  necessary  to  bring  the 
case  within  the  rule  appear.  The  burden  of  showing  such 
disqualifying  interest  is  upon  the  party  objecting  to  the 
competency  of  a  witness.^"  ,  If  the  testimony  has  been  given 
before  these  facts  appear,  it  will  not  be  stricken  out,  unless 


*8  Cooper  V.  Wood,  1  Colo.  App. 
101,  27  Pac.  884;  Dixon  v.  Edwards, 
48  Ga.  142 ;  Zimmerman  v.  Beatson, 
39  Ind.  App.  664,  79  N.  E.  518,  80 
N.  E.  165 ;  Nash  v.  Beed,  46  Me.  168 ; 
Webster  v.  LeCompte,  74  Md.  249,  22 
Atl.  232;  Reed  v.  Morgan,  100  Mo. 
App.  713,  73  8.  W.  381;  Ewing  v. 
White,  8  Utah,  250,  30  Pac.  984;  Ban- 
daU's  Admr.  v.  BandaU,  64  Vt.  419, 
24  Atl.  1011.  In  Vermont,  the  stat- 
ute provides  that,  when  an  executor 
or  administrator  is  a  party,  the  other 
party  shall  not  be  permitted  to  tes-  _ 
tify  in  his  own  favor  "unless  the  con- 
tract in  issue  was  originally  made 
with  a  person  who  is  living  and  com- 
petent to  testify."  The  words  "con- 
tract in  issue,"  as  there  used,  mean 
the  contract  in  dispute  or  in  question, 
and  relate  as  well  to  the  issues  made 
by  the  evidence  as  to  the  issues  made 
by  the  pleadings:  Wilkins  v.  Brock, 
81  Vt.  332,  70  Atl.  572.  For  late 
case  held  not  to  be  within  the  statute, 
see  Myers  v.  Manlove  (Ind.  App.),  101 
N,  E.  661  (suit  against  heir  on  note)  ; 
Farmers'  Union  Warehouse  Co.  t.  T. 
L.  Wells  &  Bros.  (Fla.),  61  South. 
745;  Gernon  t.  Sisson  (Gal.  App.), 
131  Pac.  85;  Crawford  v.  Wilson 
(Ga.),  78  S.  E.  30;  Barker  v.  John- 
son (Tex.  Civ.  App.),  154  S.  W.  609 
(surety) ;  Gledhitt  v.  McCoombs 
(Me.),  86  Atl.  247  (mother  in  law 
against  deceased  son's  wife) ;   Harry 


V.  Hamilton  (Tex.  Civ.  App.),  154  S. 
W.  637;  In  re  Campbell's  Will,  136 
N.  Y.  Supp.  1086  (bequest  of  right 
of  nomination  to  hospital  beds) ; 
Di  Nardi  v.  Standard  Lime  &  Stone 
Co.  (Del.),  84  Atl.  124  (administrator 
a  witness  of  accident  causing  death  of 
his  intestate)  ;  Erwin  v.  Tillenwarth 
(Iowa),  137  N.  W.  502  (legatee  where 
estate  sufficient  to  pay  Mm  in  any 
event);  Burch  v.  Nicholson  (Iowa), 
137  N.  W.  1066  (heirs  seeking  estab- 
lishment of  a  trust)  ;  Milton  v.  Kite 
(Va.),  76  S.  E.  313  (failure  of  con- 
tract to  devise) ;  McGinnis  v.  MoGin- 
nis  (Iowa),  139  N.  W.  466  (heir 
against  heir) ;  Blass  v.  Linsley,  78 
Mise.  Bep.  422,  139  N.  T.  Supp.  540; 
Williams  v.  Neill  (Tex.  Civ.  App.), 
152  S.  W.  693. 

49  Hodgson  V.  Jeffries,  52  Ind.  334. 

50  Ferine  v.  Grand  Lodge,  48  Minn. 
82,  50  N.  W.  1022;  Englehart  v. 
Richter,  136  Ala.  562,  33  South.  939. 
When  the  witness  was  a  beneficiary 
both  of  the  plaintiff's  testatrix  and 
the  defendant's  testator,  the  one  as- 
serting that  the  witness  was  incom- 
petent to  testify  on  account  of  a. 
statutory  prohibition  must  bear  the 
burden  of  establishing  the  disqualifi- 
cation: Farrar  v.  Farmers'  Loan  & 
Trust  Co.,  85  App.  Div.  367,  83  N.  T. 
Supp.  172;  Green  v.  Metropolitan  St. 
E.  Co.,  171  N.  T.  201,  89  Am.  St. 
Rep.  807,  63  N.  E.  958. 
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upon  motion  based  upon  such  facts. ^^  The  mere  fact  that 
one  party  is  rendered  incompetent  by  these  statutes  does 
not  disqualify  the  other  party.^^  Assignees  of  deceased  or 
incompetent  persons  have  the  same  privileges  as  do  their 
representatives.  The  object  of  the  statute  has  been  clearly 
defined  by  Pierpoint,  C.  J.,  in  a  well-known  Vermont  case. 
The  learned  chief  justice  said:  "The  only  question  for  our 
consideration  in  this  case  is  whether  the  defendant  was 
properly  admitted  as  a  witness  in  his  own  favor,  the  plain- 
tiff's intestate,  Henry  H.  Barrows,  being  dead.  In  section 
24  of  chapter  36  of  the  General  Statutes  it  is  provided  'that 
in  all  actions,  except  actions  on  book  account,  where  one 
of  the  original  parties  to  the  contract  or  cause  of  action  in 
issue  and  on  trial,  is  dead,  or  is  shown  to  the  court  to  be 


51  Hill  V.  Helton,  80  Ala.  528,  1 
South.  340. 

52  Smith  V.  Hay,  152  Pa.  377,  25 
Atl.  562.  "It  was  held  by  the  court 
below  that  the  appellee  and  her  hus- 
band were  competent  to  testify  to 
matters  occurring  in  the  lifetime  of 
the  testator,  and  that  the  appel- 
lant was  not.  In  this  there  was  no 
error.  The  appellant  is  excluded  by 
clause  (e)  of  sec.  5  of  the  act  of 
May  23,  1887,  but  the  appellee  is  not 
disqualified  by  it.  It  is  admitted  that 
the  ruling  complained  of  is  sustained 
by  the  letter  of  the  act  referred  to, 
but  it  is  contended  that  it  is  unfair 
and  therefore  contrary  to  the  spirit  of 
the  law  to  hold  that  one  party  to  the 
issue  may  testify  and  that  the  other 
shall  not.  The  act  of  1887  is  not  a 
step  backward;  it  is  an  advance  in 
the  line  of  competency  and  the  re- 
moval of  disqualifications  founded  on 
interest  or  policy.  We  cannot  con- 
strue this  act  contrary  to  its  plain 
provisions  simply  because  cases  may 
arise  in  which  one  party  to  the  issue 
is  by  these  provisions  competent  and 
the  other  is  disqualified.  When  the 
legislature  intends  that  the  incompe- 


tency of  one  party  to  the  issue  shall 
close  the  mouth  of  the  other  party 
it  will  doubtless  say  so.''  In  Ewing 
\.  White,  8  Utah,  250,  30  Pac. 
984,  the  Utah  court  took  directly 
the  opposite  view.  The  statute  dis- 
qualifies parties  to  an  action  against 
an  executor,  etc.,  and  in  answer 
to  argument  urging  the  literal  con- 
struction of  the  provision  the  court 
said:  "The  evil  results  of  such  a  rule 
would  be  made  manifest  in  the  settle- 
ment of  nearly  every  estate,  for  only 
one  side  to  the  controversy  could  be 
heard,  and  estates  would  be  success- 
fully robbed,  under  the  forms  of  law. 
We  think  the  legislature  could  not 
have  intended  to  enact  a  law  which 
would  enable  any  dishonest  debtor  by 
his  own  oath  to  evade  the  payment  of 
his  written  obligations  if  his  cred- 
itors should  die,  and  that  the  lan- 
guage of  the  statute  is  not  sufficiently 
clear  to  require  us  to  hold  that  such 
is  its  necessary  meaning.  We  are  of 
the  opinion  that  the  disqualification 
under  this  statute  applies  whether  thu 
action  is  brought  by  or  against  an 
executor  or  administrator." 
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insane,  the  other  party  shall  not  be  admitted  to  testify  in  his 
own  favor.'  The  action  is  ejectment.  The  cause  of  action 
alleged  is  the  eviction  of  the  plaintiff's  intestate,  by  the  de- 
fendant, from  the  premises  in  question.  Neither  party  on 
trial  showed  a  paper  title  to  the  premises.  The  plaintiff 
put  in  evidence  deeds  to  said  Barrows,  showing  color  of 
title,  together  with  testimony  tending  to  show  that  the  de- 
fendant, in  the  lifetime  of  Barrows,  had  recognized  said 
Barrows'  title,  and  occupied  under  and  in  subjection  to  it, 
so  that  the  defendant's  possession  inured  to  the  benefit 
of  said  Barrows.  This  the  defendant  denied,  claiming  that 
his  entire  possession  was  adverse  and  under  a  claim  of 
title  in  himself,  and  this  seems  to  have  been  the  only  point 
litigated  upon  the  trial.  Said  Barrows  and  the  defend- 
ant were  the  only  parties  to  the  cause  of  action  in  issue 
and  on  trial,  and  were  the  parties  to  the  agreement  claimed 
by  the  plaintiff,  if  any  was  made.  Barrows  being  dead, 
the  case  comes  clearly  within  the  letter  of  the  statute  that 
excludes  the  survivor  from  being  a  witness.  The  county 
court  held  that,  as  the  estate  and  legal  representatives  of 
Barrows  were  not  interested  in  the  suit,  and  in  no  way  to 
be  affected  by  the  result  of  it,  the  defendant  was  a  compe- 
tent witness,  and  admitted  him  to  testify.  The  case  shows 
that,  after  the  death  of  said  Barrows,  and  before  the  plain- 
tiff, HoUister,  took  administration  on  his  estate,  the  widow 
and  son  (the  son  being  the  only  heir  of  the  deceased)  quit- 
claimed the  premises  in  question  to  said  HoUister.  The  de- 
fendant being  in  possession,  claiming  title  at  the  time  of  his 
conveyance,  the  deed,  under  our  statute,  was  inoperative 
as  to  him;  so  that  any  action  brought  against  the  defendant 
to  settle  the  title  must  be  brought  in  the  name  of  the  ad- 
ministrator of  said  Barrows'  estate;  and  this  action  is  so 
brought,  and  a  judgment  in  favor  of  the  plaintiff  would 
inure  to  the  benefit  of  HoUister  alone. 

"The  court  below  seem  to  have  proceeded  upon  the 
ground  that  the  beneficial  operation  of  this  statute  is  to  be 
limited  to  cases  where  the  estate  or  the  legal  representa- 
tives of  the  deceased  party  are  in  interest.     The  statute 
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does  not  in  terms  so  limit  it.  Its  language  is  broad  enough 
to  embrace  a  case  like  tbe  present.  If  the  legislature  had 
intended  so  to  limit  it,  the  addition  of  a  few  words  would 
have  accomplished  that  end.  Is  there  anything  in  the  case 
or  in  the  general  operation  of  the  statute  that  requires  the 
court,  in  view  of  the  ends  of  justice  or  of  sound  public 
policy,  to  limit  it  by  construction  ? 

' '  The  suit  is  brought  in  the  name  of  the  administrator  to 
establish  the  title  of  the  deceased  party  for  the  benefit  of 
the  grantee  of  the  heirs  to  the  estate.  Is  there  any  reason 
why  the  benefit  of  this  statute  should  be  given  to  the  heirs 
of  the  estate,  and  denied  to  their  grantee,  the  action  be- 
ing in  the  same  form?  The  object  of  the  statute  was  to 
guard  against  the  danger  of  false  testimony  by  the  survivor. 
The  danger  is  just  as  great  in  one  case  as  in  the  other.  The 
grantee  or  assignee  of  the  deceased  party  or  his  representa- 
tives is  not  supposed  to  know  any  more  of  the  nature  of  the 
transaction  between  the  original  parties  than  do  the  heirs 
or  administrator  of  the  deceased  party.  Ordinarily,  he 
knows  less.  The  rights  of  the  assignee  are  just  as  sacred 
in  the  eye  of  the  law  as  the  rights  of  the  heirs.  The  pro- 
tection of  the  statute  is  just  as  necessary  in  one  case  as  in 
the  other,  and  no  evil  can  result  from  its  application  in  one 
case  that  will  not  follow  its  application  in  the  other.  Sup- 
pose the  administrator  of  an  estate,  in  course  of  its  settle- 
ment, sells  a  note  belonging  to  the  estate,  that  is  not 
negotiable,  or  suppose  such  a  note  to  have  been  sold  in  the 
lifetime  of  the  deceased,  and  the  purchaser  brings  an  ac- 
tion in  the  name  of  the  administrator,  as  he  must,  to  en- 
force payment,  can  the  maker  come  in  and  defeat  the 
action  by  his  own  testimony  of  what  transpired  between 
him  and  the  payee  of  the  note  in  his  lifetime?  We  think 
not.  The  statute  makes  the  death  of  one  party  to  the  cause 
of  action  in  issue  the  ground  of  excluding  the  survivor,  and 
not  the  fact  that  the  estate  of  the  deceased  party  has  an 
interest  in  the  result  of  the  suit."°*     But  an  assignee  has 

B3  Hollisler  v.  Young,  41  Vt.  157;  Hurry  v.  Kline,   93  Ky.  358,  20  S.  W. 

277. 
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no  greater  rights  than  were  possessed  by  the  assignor  j 
and  the  assignee  of  an  adverse  party  cannot  testify  where 
his  assignor  would  have  been  incompetent.'*  Equally, 
no  prejudice  is  to  be  sustained  by  the  other  party  from 
the  mere  fact  of  the  assignment  to  an  assignee  who  is  dead,, 
where  the  assignor  is  living  and  could  refute  the  state- 
ments. In  an  action  by  or  against  the  personal  repre- 
sentatives of  a  deceased  person,  in  their  representative 
capacity,  upon  a  contract  made  between  the  adverse  party 
and  another  person  who  had  assigned  the  contract  to  the 
deceased,  such  adverse  party  is  a  competent  witness  in  his 
own  behalf  to  prove  that  the  contract  with  the  assignor 
was  usurious.®'  The  circumstances  of  the  case  last  cited 
were  that  the  plaintiff  had  mortgaged  certain  property  to 
one  Spencer  as  security  for  the  payment  of  the  plaintiff's 
promissory  note  given  to  Spencer,  and  which  the  defend- 
ant's intestate,  Mattice,  had  also  signed  as  surety,  or,  at 
least,  in  his  behalf,  but  in  such  form  that  he  would  be 
chargeable  to  the  payee  as  maker;  and  after  the  death  of 
Mattice,  Spencer  presented  the  note  as  a  claim  against  his 
estate,  and  this  being  allowed  and  paid,  the  note  was  trans- 
ferred to  the  estate.  The  defendant,  being  thus  subro- 
gated to  the  rights  of  the  mortgagee,  Spencer,  took  the 
property  in  controversy  by  virtue  of  the  mortgage.  The 
plaintiff,  who  had  pleaded  in  reply  usury  as  to  the  note,, 
was  tendered  as  a  witness  on  his  own  behalf  and  objected 
to  under  a  statute  rendering  the  parties  competent  wit- 
nesses in  usury  cases,  except  when  the  opposite  party  sued 
or  is  sued  in  a  capacity  as  representative  of  one  deceased 
or  when  the  opposite  party  claimed  as  assignee  and  the 
original  assignee  was  deceased.  Dickinson,  J.,  after  point- 
ing out  that  the  statute  referred  to  did  not  go  any  further 
than  the  general  laws  on  the  subject  in  force,  said:  "While 
it  has  long  been  the  policy  of  this  state,  expressed  in  its 

54  Parcell  t.  MeEeynolds,  71  Iowa,  55  Parker  v.  Maxwell,  45  Minn.  1, 

623,  33  N.  W.  139;  Louis  v.  Easton,       47  N.  W.  161. 
50  Ala.  470 ;  Huff  v.  Miniard,  24  K7. 
Law  Eep.  2272,  73  S.  W.  1036. 
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general  legislation,  to  allow  parties,  and  those  interested 
in  tke  result  of  actions,  to  testify  therein,  this  general  rule 
has  been  for  obvious  reasons  qualified  as  respects  the  com- 
petency of  an  interested  party  to  testify  to  conversations 
with  or  admissions  of  deceased  persons.  It  was  unneces- 
sary, in  view  of  existing  statutes,  to  have  enacted  the  paT- 
ticular  provision  allowing  parties  to  be  witnesses  in  their 
own  behalf  upon  the  issue  of  usury.  It  may  be  presumed 
to  have  been  done'  as  a  precaution  to  prevent  any  question 
arising  as  to  the  competency  of  such  persons  as  witnesses, 
rather  than  as  intended  to  lay  down  a  new  rule  or  to  change 
the  existing  law.  Indeed,  this  part  of  the  section  did  not 
enlarge  the  scope  of  the  existing  general  law  upon  that  sub- 
ject but  was  in  harmony  with  it,  and  the  same  reasons  which 
had  led  to  the  qualification  of  the  general  rule  of  the  com- 
petency of  interested  parties,  as  respects  transactions  with  a 
deceased  person,  would  suggest  a  like  qualification  to  the 
rule  here  declared,  allowing  interested  parties  to  testify 
upon  the  issue  of  usury."  "On  the  other  hand,"  said  the 
learned  judge, ' '  to  construe  the  statute  strictly  according  to 
its  language  would  lead  to  results  which  would  seem  to  be 
quite  at  variance,  both  with  the  general  policy  of  the  law, 
as  expressed  in  the  general  statute,  and  with  the  purpose 
of  the  particular  statute  above  recited.  Adopting  such  a 
construction,  if  the  personal  representative  of  a  deceased 
person  were  to  sue  upon  a  contract  which  had  been  assigned 
to  the  deceased,  and  which  had  been  entered  into  between 
such  assignor  and  the  defendant,  the  defendant  would  not 
be  competent  to  testify  that  the  contract  was  usurious,  even 
though  the  assignor  had  been  produced  as  a  witness  by 
the  plaintiff,  and  had  testified  that  there  was  no  usury  in 
the  transaction.  The  statute  cannot  be  reasonably  so  con- 
strued. In  case,  however,  of  the  contract  in  question  hav- 
ing been  made  between  the  deceased  party  (whose  personal 
representative  sues  or  defends)  and  the  other  party  to  the 
action,  the  application  of  the  statute  is  more  apparent,  and 
the  right  of  the  surviving  party  to  the  contract  to  testify 
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upon  the  issue  of  usury  would  be  restricted  by  this  statute. 
The  contract,  concerning  which  the  testimony  of  the  plain- 
tiff was  offered,  was  made  between  him  and  Spencer,  who 
presumably  was  still  alive,  and  who  might  have  been  pro- 
duced as  a  witness  at  the  trial.  The  statute,  as  we  construe 
it,  did  not  justify  the  exclusion  of  the  testimony."  At 
the  risk  of  reiteration,  it  is  necessary  here  again  to  re- 
mind the  lawyer  of  the  necessity  of  consulting  the  statutes 
of  the  jurisdiction.  As  an  illustration  of  the  variations 
of  the  law  on  the  subject,  some  states  expressly  disqualify 
assignors;^®  some  extend  protection  to  assignees  of  de- 
cedents;®'' while  others  again,  by  reason  of  the  particular 
construction  put  upon  the  statute,  extend  the  protection 
to  certain  classes  of  assignees  only.^® 

§  776a  (791).  Same  —  Representatives. — The  mere  fact 
that  a  representative  is  a  party  to  the  action  does  not  make 
the  adverse  party  incompetent  to  testify  to  transactions  or 
communications  with  a  deceased  or  incompetent  person,  for 
the  statute  applies  only  when  the  representative  is  a  party 
in  his  representative  capacity.  For,  if  he  seeks  judgment 
in  favor  of  himself  or  defends  personally,  the  case  does  not 
fall  within  the  statutes.^^     Thus,  parties  to  the  record  on 

56  Frey  v.  Vignier,  145  Cal.  251,  N.  K  1048;  Meaintic  v.  MoCIintie, 
78  Pae.  733;  Berry  v.  Adams,  122  111  Iowa,  615,  82  N.  W.  1017;  Sehull 
Mich.  17,  80  N.  W.  792.  i.  Murray,  32  Md.  9;  Shailer  v.  Bum- 
s' Florida  and  New  York.  See,  stead,  99  Mass.  112;  Tabor  v.  Tabor, 
also,  Eitz  T.  Eea  (Iowa),  135  N.  W,  136  Mieh.  255,  99  N.  W.  4;  Penny  v. 
645,  in  which  it  is  held  that  under  Croul,  87  Mich.  15,  13  L.  E.  A.  83,  49 
the  Iowa  Code,  section  4604,  a  party  N.  W.  311;  McCoy  v.  Conrad,  64,  Neb. 
to  an  action  cannot  testify  that  he  150,  89  N.  W.  665;  Vreeland  v.  Vree- 
paid  the  amount  of  a  judgment  to  land,  53  N.  J.  Eq.  387,  32  Atl.  3; 
the  assignor  of  the  opposite  party,  Crowley  t.  Crowley,  72  N.  H.  241,  56 
such  assignor  being  deceased.  Atl.  190;  Mason' v.  Prendergast, ,  120 
58  See  Elliott  v.  Shaw,  32  Ohio  St.  N.  Y.  536,  24  N.  E.  806;  Crothers  v. 
431.  Crothers,  149  Pa.  201,  24  Atl.  190; 
69  Howie  V.  Edwards,  97  Ala.  649,  Hamilton  t.  Hamilton,  10  E.  I.  538; 
11  South.  748;  Prewitt  v.  Lambert,  Murphy  v.  Ganey,  23  Utah,  ,633,  66 
19  Colo.  6,  34  Pac.  683;  Kirby  v.  Pac.  190;  Lawrence  v.  Vilas,  20  Wis. 
Kirby,  236  111.  255.  86  N.  E.  259;  381.  See,  also,  CampbeU  Bkg.  Co.  v. 
Esterly  Co.  r.  Hill,  36  111.  App.  99 ;  Cole,  89  Iowa,  211,  56  N.  W.  441. 
McAyeal   v.   Gullett,  202  III.  214,  66 
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the  offer  of  a  will  for  probate  are  held  not  to  be  incompe- 
tent by  the  fact  of  the  death  of  the  testator.  In  a  Massa- 
chusetts case®"  the  court  said:  "This  is  not  a  case  where 
one  of  the  original  parties  to  the  contract  or  cause  of  action 
in  issue  and  on  trial  is  dead.  They  are  not  parties  in  a 
representative  capacity.  There  was  no  cause  of  action  in 
existence  till  the  death  of  the  testatrix.  The  controversy 
is  between  living  parties.  The  testatrix  is  in  no  sense  a 
party  to  the  original  cause  of  action.  Her  act  was  only 
the  subject  matter  of  the  investigation.  The  rule  con- 
tended for  would  exclude  parties  on  both  sides  in  all  cases 
where  litigation  should  arise,  growing  out  of  the  act  of 
another  during  life.  We  cannot  construe  the  proviso  of 
the  statute  so  as  to  exclude  as  witnesses  all  those  who  may 
be  parties  on  one  side  or  the  other  in  all  probate  appeals 
like  this."®^  Where  a  widow  sued  for  board  her  deceased 
husband's  brother,  who  had  been  carrying  on  a  farm  as  a 
partner  with  him,  the  statute  did  not  preclude  the  defend- 
ant from  testifying  as  to  the  terms  on  which  he  lived  with 
his  brother.  The  offered  testimony  was  not  in  an  action 
nor  against  either  of  the  classes  of  persons  contemplated 
in  the  statute.  The  action  was  in  the  plaintiff's  own  per- 
sonal right  against  the  defendant  upon  his  individual  lia- 
bility, and  the  rights  of  neither  depended  on  their  legal 
relationship  to  the  deceased  husband."-  The  widow  of  a 
man  who  had  been  married  three  times  filed  suit  for  par- 
tition, claiming  the  absolute  title  to  one-half  of  certain  land 
which  her  husband  had  conveyed  to  a  third  person  who  had 
reconveyed  it  to  her  and  her  husband,  she  basing  her  claim 
on  the  reconveyance.  There  were  children  of  the  three 
marriages  and  she  had  made  them  all  defendants,  and  they 
claimed  as  heirs.  It  was  held  that  the  children  of  the 
second  marriage  were  precluded  from  testifying  against 
the  children  of  the  other  marriages  as  to  statements  made 
by  the  father  that  their  mother  was  entitled  to  the  land  in 

60  Shailer  v.  Burastead,  supra.  See,  also,  Baxter  \.  Knowles,  12  Allen 

61  Mass.  Gen.  Stats.,  c.  131,  §  li.       i^'^^^^-)'  l^*- 

62  MeCIintic  v.  MeClintio,  supra. 
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■question,  but  that  they  were  competent  to  testify  against 
the  plaintiff,  who  did  not  claim  through  the  father  but 
Tinder  the  reconveyance  referred  to.^^  Nor  is  the  adverse 
party  excluded  in  those  cases  in  which  one  sues  as  a  rep- 
resentative, when  he  is  the  real  party  in  interest,  as  the 
sole  distributee.**  If  the  represfyutative  of  a  deceased  or 
incompetent  person  is  not  a  party  to  the  suit,  the  statutes 
do  not  apply ;  and  the  adverse  party  may  testify  as  to  com- 
munications or  transactions  with  the  deceased  or  incompe- 
tent person ;®®  and,  even  if  he  is  a  party,  such  testimony  is 
not  excluded,  if  the  adverse  party  does  not  derive  title  from 
such  deceased  or  incompetent  person,  but  from  some  other 
source.***  The  one  who'  attempts  to  exclude  evidence  of 
the  adverse  party  on  the  ground  that  he  is  the  representa- 
tive of  the  deceased  or  incompetent  person  with  whom  the 
transaction  or  communication  was  had  must  establish  the 
fact  that  he  appears  in  a  representative  capacity.""^  But 
this  is  required  only  when  his  representative  capacity  is 
denied  by  an  appropriate  plea ;  a  general  denial  is  not  suffi- 
cient.** The  adverse  party  cannot  make  his  testimony 
•competent  as  to  transactions  with  a  deceased  or  incompe- 
tent person  by  calling  the  representative  as  a  witness,^^ 
nor  by  suing  him  in  his  representative  character.'^"  An 
adverse  party  is  not  made  competent  as  to  such  transac- 

63  Kirby   v.   Kirby,  supra.     As   to  66  Larsen  t.  Johnson,  78  Wis.  300, 

heirs  claiming,  but  not  in  their  here-  23  Am.  St.  Eep.  404,  47  N.  W.  615; 

ditary  capacity,  see  Camfield  v.  Plum-  Begole  v.   Hazzard,   81  Wis.   274,  51 

mer,   212    ni.    541,     72    N.   E.    787;  N.  W.  325. 

Pierce  v.  Rollins,  83  Me.  172,  22  Atl.  „.  „       .j..        t       i.    i.    ,«  ^  ,      rr 

n-in     n      J  r^      1  Ji    ^T     T  Prewitt  V.  Lambert,  19  Colo.  7, 

110;    Cowdrey  v.  Cowclrey,   71  N.  J.  ,.  -r,^     „„.    -^      ,       _         „    «„  ,, 

-r,      o^o    ^A    Li    no     TT  TT  34  Pac.  684;  Beach  V.  Bennell,  50  Me. 

Eq.  353,  64  Atl.  98;  Harmon  v.  Har-  gg„  ' 

mon   (S.  C),  71  8.  E.  815;  Jennings 

V.  Borton,  44  Tex.  Civ.  App.  280,  98  **  Espalla  v.  Eichard,  94  Ala.  159, 

S.  W.  445.     As  to  devisees,  see  Griffin  10  South.  137. 

V.  Griffin,  125  Til.  430,  17  N.  E.  782.  69  Sheehan  v.  Hennessey,  65  N.  H. 

64  Chase  V.  Chase,  66  N.  H.  588,  29  jqI,  18  Atl.  652 ;   Havey  v.  Hilliard, 
Atl.  553.  47  N.  H.  551. 

65  Thomas  v.  Kelly,  74  N.  C.  416; 

■Clawson  v.  Brewer,  67  N.  J.  Eq.  201,  ™  ^"''er  v.  Thompson,  30  N.  J.  L. 

58  Atl.  598;  Russell  v.  Russell,  129       ''^^• 
red.  434. 
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tions  or  communications  by  being  called  as  a  witness  by 
his  coparty,'^^  or  by  joining  himself  as  a  party  with  those 
who  represent  the  deceased  as  heirs.''^  The  fact  that  a 
plaintiff  has  described  himself  in  a  representative  charac- 
ter does  not  cut  off  the  defendant  from  being  a  witness, 
where  it  was  not  necessary  that  the  plaintiff  should  so  de- 
scribe himself  in  bringing  his  suit.  Thus  where  an  admin- 
istrator took  for  the  benefit  of  the  estate  an  assignment 
of  a  note  and  mortgage  and  then  as  administrator  sued  for 
foreclosure,  and  the  testimony  was  objected  to  as  incompe- 
tent by  reason  of  the  plaintiff  being  an  administrator, 
Scott,  C.  J.,  said:  "By  the  first  section  of  the  act  of  1867, 
he  was  a  competent  witness,  and  unless  he  is  prohibited 
from  testifying  for  himself  by  some  of  the  exceptions  to 
that  section,  his  testimony  ought  to  have  been  received 
and  considered;  The  argument  is,  he  was  not  a  competent 
witness  under  the  second  section  of  the  act,  because  the 
adverse  party  in  this  case  sues  as  administrator.  That 
section  of  the  statute  can  have  no  application  to  this  case. 
Strictly  speaking,  complainant  does  not  sue  in  this  case  as 
administrator.  The  assignment  of  the  mortgage  and  tlie 
indebtedness  secured  by  it  was  made  to  him,  and  not  to  his 
intestate.  It  was  taken  by  him  on  the  indebtedness  of  the 
estate  of  Newport  to  the  estate  of  Lelleck.  No  assignment 
was  ever  made  to  Lelleck  in  his  lifetime.  The  fallacy  of 
the  construction  insisted  upon  may  be  made  apparent  by 
illustration.  Had  complainant  purchased  of  a  party,  act- 
ing on  his  own  behalf,  a  claim  on  defendant,  for  the  bene- 
fit of  the  estate,  in  payment  of  a  claim  due  to  the  estate, 
it  would  hardly  be  insisted  that,  because  he  should  sue  on 
it  in  his  own  name,  describing  himself  as  administrator, 
that  fact  would  debar  defendant  the  privilege  of  being  a 
witness  in  his  own  interest.  Certainly,  that  construction 
could  not  be  maintained,  and  yet  that  is  the  exact  case  at 
bar.     As  we  have   seen,   the  indebtedness  was   assigned 

11  Ellis     V.     Stewart     (Tex.     Ciy.  72  Dolan  v.  Dolan,  89  Ala.  256,  7 

App.),  24  S.  W.  585.     See,  also,  Me-       South.  425.     See  §  793,  post. 
Mullen  V.  Eitehie,  64  Fed.  253. 
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directly  to  complainant.  He  could  foreclose  the  mortgage 
in  his  own  name,  for  the  legal  title  to  the  indebtedness 
secured  was  in  him.  It  was  not  necessary  he  should  de- 
scribe himself  as  administrator  in  bringing  the  suit.  The 
fact  he  has  so  described  himself  does  not  cut  off  defendant 
from  being  a  witness,  nor  is  his  competency  at  all  affected 
by  any  fair  construction  that  can  be  given  to  the  second  sec- 
tion of  the  act  of  1867."''*  Where  the  title  to  property 
vested  in  executors  extra  the  will  of  their  testator,  they  hold 
not  as  executors  but  trustees ;  the  trust  arising  from  the  duty 
and  good  faith  due  from  them  to  the  estate.  Therefore,  in 
a  suit  by  them,  the  defendant  is  competent  as  a  witness.^* 
Where,  however,  the  defendant  is  properly  sued  in  his  in- 
dividual capacity,  the  statute  cannot  be  invoked.  In  a 
recent  Texas  case,''^  the  plaintiffs  were  the  heirs  at  law  of 
their  parents.'  At  the  time  of  the  parents'  death  they 
owned  a  one-half  share  in  certain  properties,  one  G.  W. 
Palmer  owning  the  other  half.  The  properties  were  all 
sold  and  Palmer  received  the  moneys  and  invested  them  in 
the  purchase  of  other  landed  property  in  his  own  name, 
recognizing  his  trusteeship  for  the  plaintiffs.  He  by  will 
devised  all  his  property,  without  describing  it,  to  his  wife, 
the  defendant,  who  after  his  death  claimed  and  took  it  all 
and  repudiated  the  plaintiffs.  At  the  trial  one  of  the  plain- 
tiffs undertook  to  relate  conversations  between  herself  and 
Palmer  and  also  the  contents  of  certain  letters  from  him 
acknowledging  his  trust.  These  were  objected  to  upon  the 
statutory  grounds  as  relating  to  transactions  between  the 
deceased  Palmer,  whose  heir  and  devisee  defendant  was, 
and  the  plaintiffs,  who  were  the  heirs  of  their  parents,  who 
had  been  Palmer's  partners.  The  court  said  that  the 'ac- 
tion of  the  trial  court  was  challenged  "in  excluding  the  prof- 
fered testimony  of  Mrs.  Lulu  Tennison,  in  which  she  under- 
took to  relate  conversations  between  herself  and  her  uncle, 

T3  Eoberts  v.  Pierce,  79  111.  378.  T5  Tennison   y.    Palmer    (Tex.   Civ. 

74  Chase  v.  Irvin,  87  Pa.  286.     See,       App.),  142  S.  W.  948. 
also,  Caffey   v.   Caffey,   12   Tex.   Civ. 
App.  616,  35  S.  W.  738. 
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Gr.  W.  Palmer,  some  of  wMcli  occurred  in  tile  presence  and 
hearing  of  defendant  in  error,  and  also  to  recite  the  con- 
tents of  certain  letters  which  it  was  proposed  to  show  de- 
fendant in  error  had  received  from  G.  W.  Palmer  and  read 
to  the  witness,  all  of  which  conversations  and  letters  were 
to  the  effect  that  Gt.  W.  Palmer  had  with  the  proceeds  of 
the  sale  of  the  Cook  county  property,  inherited  by  plain- 
tiffs in  error,  purchased  the  property  in  Hemphill  county, 
Texas,  and,  after  the  sale  of  the  Hemphill  county  property, 
he  had  carried  the  proceeds  with  him  to  Eandall  county, 
and  at  all  times  acknowledged  that  he  held  his  prop- 
erty in  trust  for  the  witness  and  her  two  sisters.  This  tes- 
timony was  all  objected  to  by  the  defendant  in  error  upon 
the  ground  that  it  related  to  the  transactions  between  the 
deceased  George  W.  Palmer  and  the  plaintiffs  in  this  suit, 
and  that  Mrs.  Tennison,  being  a  party  to  the  suit,  was  in- 
competent to  testify  thereto;  that  the  defendant  was  the 
legal  heir  and  devisee  of  George  W.  Palmer  and  the  plain- 
tiffs were  suing  as  heirs  of  Jesse  Palmer  to  recover  his 
partnership  interest  in  the  property,  and  the  witness,  be- 
ing the  heir  of  Jesse  Palmer,  would  not  be  allowed  to  tes- 
tify to  statements  made  by  and  transactions  with  George 
W.  Palmer;  that  Jesse  Palmer  cotild  not  so  testify  if  he  was 
living.  We  cannot  agree  to  the  appellee's  contention  that 
this  testimony  was  inadmissible  generally,  and  we  think  it  is 
clear  that  it  was  not  subject  to  the  objections  urged  against 
it.  The  language  of  the  statute  is:  'In  actions  by  or 
against  executors,  administrators,  or  guardians  in  which 
judgment  may  be  rendered  for  or  against  them  as  such, 
neither  party  shall  be  allowed  to  testify  against  the  others 
as  to  any  transaction  with  or  statement  by  the  testator,  in- 
testate or  ward,  unless  called  to  testify  thereto  by  the  op- 
posite party ;  and  the  provisions  of  this  article  shall  extend 
to  and  include  all  actions  by  or  against  the  heirs  or  legal 
representatives  of  a  decedent  arising  out  of  any  transaction 
with  such  decedent. '^"^    While  defendant  in  error  was  the 

76b  Sayles'  Stats.,  art.  2302. 
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independent  executrix  under  the  will  of  her  husband,  Gr.  W. 
Palmer,  and  his  sole  heir  at  law,  she  took  under  the  will, 
and  as  such  heir  only  the  property  owned  by  him.  The 
wiU  does  not  specify  the  kind  or  amount  of  property  de- 
vised, and  did  not  purport  to  convey  to  her  any  of  the  trust 
property,  nor  could  she  legally  claim  any  of  it  as  his  heir 

until  after  he  had  repudiated  the  trust Defendant 

in  error  was  not  sued  either  as  executrix  under  the  will  or 
as  the  heir  of  Gr.  W.  Palmer,  and  the  judgment  is  asked 
against  her  as  an  individual  and  not  in  her  representative 
capacity.  Since  the  statute  excludes  such  testimony  only 
in  actions  where  judgments  may  be  rendered  against  ex- 
ecutors, heirs,  etc.,  'as  such,'  we  think  the  rule  in  question  is 
not  applicable,  and  the  objection  should  have  been  over- 
ruled. The  rule  of  the  statute  will  not  be  extended  to  in- 
clude matters  not  clearly  within  its  terms.  Let  us  suppose 
that  the  proof  which  plaintiffs  in  error  undertook  to  elicit 
from  Mrs.  Tennison  (one  of  the  plaintiffs)  had  been  made 
by  witnesses  not  parties  to  the  suit,  and  had  entitled  plain- 
tiffs in  error  to  recover,  manifestly  a  judgment  against  de- 
fendant in  error  in  her  representative  capacity  as  executrix 
or  heir  of  Gr.  W.  Palmer  would  have  been  improper.  Plain- 
tiffs in  error  sought  no  judgment  against  her  as  such  execu- 
trix, and,  under  the  facts,  we  do  not  think  the  defendant 
in  error  should  be  allowed  to  use  the  statute  in  question 
as  a  shield  to  protect  her  in  her  effort  to  illegally  acquire 
property  which  she  could  neither  inherit  nor  claim  under 
the  law The  fact  that  plaintiffs  in  error  were  claim- 
ing as  the  heirs  of  Jesse  Palmer  would  not  bring  the  case 
within  the  statute,  since  they  were  not  claiming  as  the 
heirs  of  the  decedent  whose  statements  they  sought  to 
prove None  of  the  testimony  sought  to  be  intro- 
duced in  any  way  affected  the  rights  of  defendant  in  error 
to  the  property  owned  by  Gr.  W.  Palmer,  but  related  only 
to  the  tr-ust  estate  held  by  him  and  in  defendant's  posses- 
sion. We  think  if  the  will  had  devised  the  property  now 
claimed  by  defendant  in  error,  specifically  devising  it,  and 
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such  description  had  embraced  all  the  estate,  both  personal 
and  trust,  held  by  Gr.  W.  Palmer,  at  the  time  of  his  death, 
then  the  suit  must  necessarily  have  been  against  her  as 
such  executrix  and  heir,  and  the  testimony  would  have  been 
within  the  statute  and  inadmissible.  But  she  does  not  and 
cannot  hold  it  under  the  will,  and  does  not  and  cannot  in- 
herit something  from  her  husband  which  he  never  owned. 
Therefore  article  2302  has  no  application. "  '^®  A  party  can- 
not, by  having  improper  parties  placed  upon  the  record, 
deprive  the  defendants  of  the  right  to  be  examined  as  wit- 
nesses, if  otherwise  entitled  thereto.'^'' 


T6  See,  also,  Holmes  v.  Chester,  27 
N.  J.  Eq.  423 ;  Hildick  v.  Williams,  3 
N.  Y.  Supp.  817;  Hall  v.  Richardson, 
22  Hun  (N.  T.),  444;  Connor  v. 
Hicke7  (Tenn.),  48  S.  W.  289. 

T7  Oram  t.  Eothermel,  98  Pa.  300. 
The  facts  of  this  case  are  set  out  in 
the  syllabus  which  we  reproduce  and 
render  it  a  useful  authority  in  eases 
where  both  parties  are  on  the  record 
in  a  representative  capacity.  A,  be- 
ing the  purchaser  at  sheriff's  sale  of  a 
leasehold  sold  as  the  property  of  X, 
brought  ejectment  therefor  against 
B,  C,  and  D,  partners,  who  claimed 
under  a  previous  sheriff's  sale  of  the 
said  leasehold  as  the  property  of  the 
same  defendant.  After  suit  brought 
A  died,  and  his  administrators  were 
thereupon  made  parties.  B  also  died, 
and  his  executors  were  brought  in  by 
scire  faeias,  but  did  not  plead  nor 
take  any  part  in  the  suit.  On  the 
trial  plaintiffs  attacked  the  validity 
of  the  defendant's  title  on  the  ground 
that  said  defendants  had  perpetrated 
a.  fraud  at  the'  sale.  One  of  the  de- 
fendants, C,  being  offered  as  a  wit- 
ness to  contradict  the  allegations  of 
fraud  by  testifying  as  to  what  took 
place  at  the  sale  and  subsequently 
prior  to  the  death  of  either  A  or  B, 
held,  that  neither  the  death  of  A  and 
the  devolution  of  his  title  upon  his 
administrators,   nor   the   death   of   B 


and  the  devolution  of  his  title  upon 
his  surviving  partners,  rendered  C 
incompetent  to  testify  under  that 
clause  of  the  act  of  1869,  which  ex- 
cepts from  the  operation  of  said  act 
eases  where  the  assignor  of  a  chose 
in  action  is  dead.  Held,  further,  that 
the  fact  of  B's  executors  being  made 
parties  to  the  record  did  not  render 
C  incompetent  to  testify  under  that 
clause  of  the  said  act  which  excepts 
from  the  operation  thereof  cases 
where  executors  or  administrators  are 
parties,  because  B's  executors  were 
unnecessarily  made  parties  and  should 
not  properly  have  appeared  upon  the 
record.  But  held,  that  under  the  pro- 
visions of  the  last-mentioned  clause 
of  the  said  act  the  substitution  of 
A's  administrators  as  parties  to  the 
record  did  render  C  incompetent  as  a 
witness,  and  that  therefore  his  evi- 
dence was  properly  rejected.  In 
ejectment  against  partners  it  is  im- 
proper and  unnecessary  if  one  part- 
ner dies  pending  the  suit  to  make  his 
executors  parties  thereto.  The  title 
devolves  upon  the  survivors,  and  the 
ejectment  should  be  prosecuted 
against  them  alone.  See,  also,  Har- 
nish  V.  Herr,  98  Pa.  6  (sometimes 
cited  as  Kenne  v.  Herr).  As  to  in- 
tervening parties,  see  Hogau  v.  Sul- 
livan, 114  Iowa,  456,  87  N.  W.  447. 
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§  777  (791).  Nominal  and  real  parties. — The  mere  fact 
that  one  is  a  party  to  the  action  does  not  of  itself  disqualify 
him  as  a  witness  with  reference  to  transactions  with  de- 
ceased persons  or  those  of  other  similar  classification.  He 
may  have  ceased  to  be  a  party  to  the  litigation,  and  in  such 
and  similar  cases  his  competency  or  incompetency  is  to 
be  determined  relatively  to  his  status  at  the  time  he  was 
proposed  and  objected  to  as  a  witness,  without  any  refer- 
ence to  his  previous  relation  to  the  record.  Thus  where 
the  defendant  was  sued  as  administrator  and  a  receiver 
was  substituted  for  the  plaintiff,  he,  the  original  plaintiff, 
was  held  to  be  a  competent  witness.  Had  the  original 
plaintiff  been  called  to  testify  before  the  receiver  was  made 
a  party,  and  the  suit  ordered  to  progress  in  his  name,  there 
is  no  doubt  that  he  would  have  been  incompetent;  for  up 
to  that  stage  of  the  proceeding  he  was  not  only  directly 
interested  in  the  result  of  the  trial  of  the  issue,  but  was  a 
party  to  the  suit,  and,  of  course,  the  suit  was  then,  as  it 
was  finally,  such  a  suit  as  in  which  judgment  might  be  ren- 
dered for  or  against  the  administratrix,  she  being  the  de- 
fendant therein.  After  the  substitution  of  the  receiver 
as  plaintiff,  the  original  plaintiff  was  not  a  party,  techni- 
cally, to  the  proceeding,  "not  only  because  the  suit  had  been 
ordered  to  progress  in  the  name  of  the  receiver,  but  really 
because  the  subject  of  litigation  was  no  longer  the  prop- 
erty of  the  insolvent  firm,  but  was  absolutely  and  irrevo- 
cably that  of  the  assignee.  But,  be  that  as  it  may,  from 
the  cases  we  have  cited,  it  is  not  the  interest  in  the  issue 
to  be  tried  that  renders  incompetent,  but  the  being  a  party 
of  record  to  that  issue,  which  the  proposed  witness  had 
ceased  to  be  at  the  time  he  was  called  to  testify.  "^^  The 
supreme  court  of  the  United  States  in  construing  the  fed- 
eral statute,  which  is  almost  identical  with  the  provision  of 
the  Arkansas  constitution,  said:  "The  first  clause  of  that 
section  shows  that  there  was  in  the  mind  of  Congress  two 

T8  Stanley   v.   Wilkerson,   63    Ark.       v.  Harris,  61  N.  J.  Eq.  480,  48  Atl. 
556,  39  S.  W.  1043.     See,  also,  Snyder       329. 
Evidence  IV — 14 
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classes  of  witnesses, — those  who  were  parties  to  the  issue 
(that  is,  parties  to  the  record),  and  those  interested  in 
the  issue  to  he  tried  (that  is,  those  who,  although  not  par- 
ties to  the  record,  held  such  relations  to  the  issue  that  they 
would  lose  or  gain  by  the  direct  legal  operation  and  effect 
of  the  judgment).  A  witness  may  be  interested  in  the 
issue  without  being  a  party  thereto, — a  distinction  which 
seems  to  have  been  recognized  in  all  the  statutes  to  which 
reference  has  been  made.  But,  whether  a  party  to  or  only 
interested  in  the  issue,  the  witness  is  not  to  be  excluded  in 
the  courts  of  the  United  States  upon  either  ground,  except 
that  in  actions  in  which  judgment  may  be  rendered  for  or 
against  an  executor,  administrator,  or  guardian,  no  party 
to  the  action  can  testify  against  the  other  as  to  any  trans- 
action with  or  statement  by  the  testator,  intestate,  or  ward, 
unless  called  to  testify  thereto  by  the  opposite  party,  or  re- 
quired to  testify  thereto  by  the  court.  The  proviso  of  sec- 
tion 858  excludes  only  one  of  the  classes  described  in  its 
first  clause, — those  who  technically  are  parties  to  the  issue 
to  be  tried ;  and  we  are  not  at  liberty  to  suppose  that  Con- 
gress intended  the  word  'party,'  as  used  in  that  proviso, 
to  include  both  those  who,  according  to  the  established  rules 
of  pleading  and  evidence,  are  parties  to  the  issue,  and  those 
who,  not  being  parties,  have  an  interest  in  the  result  of  that 
issue.  "'^*''  To  make  a  witness  incompetent  to  testify  to  a 
transaction  with  or  a  statement  by  a  decedent,  he  must  have 
been  a  party  to  the  suit  when  objection  was  made  to  his 
testimony  on  such  points.  If  he  was  not  a  party  when  such 
testimony  was  given,  it  cannot  be  stricken  out  in  case  he 
afterward  becomes  a  party.''* 

78a  Potter   T.    National   Bank,    102  person  be  not  made  a  party  to   the 

V.  S.  163,  26  h.  Ed.  111.     See,  also,  suit  in  order    that  he  may  prove   a 

MeRae  v.  Holcomb,  46  Ark.  310.  transaction  with  a  decedent  which  he 

79  Snyder  v.  Harris,  61  N.  J.  Eq.  could  not  do  if  he  were  a  party,  and 

480,  48    Atl.   329.     A  person  who  is  his  secret  interest  only  appears  in  his 

presently  entitled  to  substantially  all  cross-examination,     his    testimony    is 

of  the  benefits  of  a  foreclosure  suit  seriously  discredited  and  his  conduct 

if  it  be  successful  ought  to  be  made  is  an  imposition  upon  the  court. 
a    party     complainant.    If     such    a 
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In  the  New  Jersey  case  last  cited  the  real  party  in  in- 
terest endeavored  to  conceal  his  character  as  owner  and  to 
testify  as  an  ordinary  witness.  The  opinion  of  Grey,  V.  C, 
is  so  trenchant  and  instructive  that  we  make  the  following 
extract  from  it : 

"There  are  many  elements  in  this  case  which  have  led  me 
to  doubt  the  sincerity  and  truth  of  Mr.  Beucker's  testimony. 
In  the  first  place,  Mr.  Beucker's  manner  on  the  stand  was 
not  satisfactory.  He  created  no  belief  that  he  was  testify- 
ing under  a  conscious  recollection  of  facts  which  his  mem- 
ory recalled.  It  is  necessary,  in  order  to  maintain  the  com- 
plainant's case,  that  not  only  a  gift  of  the  property  should 
be  shown,  but  also,  in  support  of  both  the  allegation  and 
argument  for  the  plaintiff,  that  it  was  a  gift  mortis  causa; 
and  it  must  be  proven  as  an  incident  of  such  a  gift  that  it 
was  made  in  apprehension  of  death.  Mr.  Beucker  was 
called  for  the  purpose  of  proving  this  fact.  He  was  the 
only  person  present  when  the  alleged  gift  was  made,  and 
must  have  known  what  inducements  operated  upon  Miss 
McFadden  to  make  it.  It  required  about  three  and  one- 
half  pages  of  questions  of  the  most  leading  character  to 
induce  Mr.  Beucker  to  state,  as  he  finally  did,  that  Miss 
McFadden,  at  the  time  of  giving  him  the  bond  and  mort- 
gage, did  say  that  she  was  making  the  gift  in  apprehension 
of  her  death.  Before  Mr.  Beucker's  examination  was  con- 
cluded, it  was  drawn  from  him  on  cross-examination  that 
he  is  himself  the  person  who  is  substantially  interested  in 
the  success  of  the  complainant  in  this  cause.  His  assign- 
ment of  the  bond  and  mortgage  to  Mr.  Snyder,  the  nominal 
complainant,  was  shown  to  have  been  made  without  any 
consideration  passing  to  him,  Mr.  Beucker.  It  was  made 
to  secure  the  payment  of  a  debt  of  less  than  twenty  dollars, 
owed  by  Beucker  to  Snyder.  Mr.  Snyder,  the  ostensible  or 
nominal  complainant  in  this  case,  has,  therefore,  an  interest 
of  but  twenty  dollars  in  this  suit ;  while  Mr.  Beucker,  though 
the  fact  is  not  disclosed  in  the  bill  of  complaint,  is  in  fact  in- 
terested to  the  extent  of  all  the  rest  of  the  mortgage  money. 
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Practically  he  has  an  interest  of  at  least  nine  hundred  dol- 
lars in  this  suit.  The  assignment  of  the  bond  and  mort- 
gage by  Beucker  to  Snyder  was  not  claimed  by  Beucker,  in 
his  testimony,  to  have  been  a  sale.  It  was  simply  an  as- 
signment to  Mr.  Snyder  because  Beucker  owed  him  twenty 
dollars.  The  inference  is,  therefore,  irresistible  that  all 
-that  is  due  upon  the  bond  and  mortgage  above  twenty  dol- 
lars is  to  come  to  Mr.  Beucker  himself.  He  is  really, 
tiierefore,  in  the  position  of  a  complainant;  not  on  the 
record,  but,  going  behind  the  record,  to  the  real  facts  of 
the  case,  this  bond  and  mortgage  are  being  foreclosed, 
though  in  the  name  of  Snyder  as  complainant,  for  the  bene- 
fit of  Mr.  Beucker.  He  testified  that  he  made  this  assign- 
ment under  advice  of  his  attorney,  and  it  may  fairly  be  be- 
lieved that  this  was  not  done  in  ignorance  of  the  fact  that, 
if  Mr.  Beucker  had  filed  this  bill  in  his  own  name,  the  law 
of  this  state  would  have  excluded  him  from  the  witness- 
stand  to  prove  Miss  McFadden's  donatio  causa  mortis. 
But,  the  bill  of  complaint  having  been  filed  in  the  name  of 
Snyder,  the  statute  of  1880  (which  excludes  parties  to  the 
suit  from  giving  testimony  as  to  transactions  with  or  state- 
ments by  decedents,  where  defendants  are  sued  in  a  rep- 
resentative capacity)  did  not  apply  to  exclude  Mr.  Beucker, 
because  he  was  not  himself  a  party  to  the  record. 

"It  was  moved  that  Beucker  be  made  a  party,  and  that 
his  testimony  as  to  transactions  with  and  statements  by 
Miss  McFadden  be  stricken  from  the  evidence;  and  under 
ordinary  conditions  it  would  have  been  required  that  he  be 
made  a  party.  But  thig  motion  was  made  after  his  testi- 
mony had  been  taken^  and  would  not  have  excluded  it.  He 
was  a  competent  witness  when  his  testimony  was  given,  and 
his  subsequent  introduction  as  a  party  would  not  make  it  in- 
admissible; though  he  might  thereafter  have  been  incom- 
petent.'^** The  hearing  in  this  cause  might  have  been  so 
conducted  as  to. have  excluded  the  testimony  of  Mr.  Beucker 
as  to  his  transaction  with  Miss  McFadden.    He  might  have 

79a  Beckhaus  v.  Ladner,  48   N.  J.  Eq.  161,  21  Atl.  724. 
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been  cross-examined,  at  the  opening  of  his  examination  in 
chief,  as  to  his  interest.  If  this  disclosed  his  substantial 
ownership  of  the  mortgage,  it  might  then  have  been  re- 
quired that  he  should  be  brought  in  as  a  party  to  the  record. 
In  the  case  of  Tyson  v.  Applegate''^"  the  court  of  appeals 
held  that  all  persons  interested  in  the  proceeds  of  a  mort- 
gage foreclosure  (unless  the  number  was  so  great  that  it 
was  impossible  practically  to  bring  them  in)  must  be  par- 
ties. It  is  the  established  practice  in  this  state  that  cestuis 
que  trustent  of  the  mortgage  moneys  must  be  parties. 
That  is  Mr.  Beucker's  position.  The  mortgage  being  fore- 
closed, is  to  be  collected  in  great  part  for  his  benefit.  If 
he  had  thus  been  made  a  party  before  he  had  testified  he 
could  not  have  given  evidence  as  to  transactions  with  or 
statements  by  Miss  McFadden,  whose  representative  was 
a  party  defendant. 

"Although  Mr.  Beucker's  testimony  as  to  transactions 
with  Miss  McFadden "  cannot,  for  the  reasons  stated,  be 
stricken  from  the  record,  it  is  a  very  different  matter  when 
this  situation  of  affairs  is  suggested  as  affecting  his  credi- 
bility as  a  witness.  He  comes  upon  the  stand  in  truth  the 
claimant  substantially  of  all  this  mortgage  money,  without 
disclosing  that  fact  until  it  is  wrung  from  him  at  the  tail 
end  of  his  cross-examination.  He  is  the  real  complainant, 
but  puts  Mr.  Snyder  forward  as  the  apparent  complainant, 
in  order  that  he  (Beucker)  may  go  upon  the  stand  as  a  wit- 
ness, and  give  testimony  which  he  could  not  have  given  had 
his  real  relation  to  the  case  been  previously  disclosed.  He 
attended  every  one  of  the  several  days  of  the  hearing,  ap- 
pearing to  be  the  actually  interested  complainant;  Mr. 
Snyder  not  appearing  at  all.  Such  conduct  throws  serious 
doubts  upon  a  story  already  doubtful  as  narrated  by  him. 
....  For  the  reasons  above  indicated,  when  the  essential 
proofs  come  from  a  witness  who  is  the  substantial,  though 
concealed,  complainant  in  the  cause,  who  tells  a  story  which 
both  the  manner  of  telling  and  in  the  matter  of  it  is  incred- 

791)  TyBoa  V.   Applegate,   40   N.   J.  Eq.  305. 
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ible,  I  am  not  satisfied  to  make  a  decree  that  this  mortgage 
passed  by  gift  mortis  causa  from  Miss  McFadden  in  her 
lifetime  to  Mr.  George  H.  Beucker.  When  the  title  of  Mr. 
Beucker  is  overthrown,  it  follows  necessarily  that  the  title 
of  Mr.  Snyder,  the  ostensible  complainant  in  this  suit,  must 
go  with  it. ' ' 

If,  however,  the  witness  has  ceased  to  be  a  real  party  to 
the  action  in  any  of  the  various  modes  created  by  the  circum- 
stances, he  is  a  competent  witness.  Such  cesser  as  to  him 
may  be  by  withdrawal  of  the  proceedings,  by  discontinu- 
ance or  dismissal.*"  It  may  also  be,  if  the  action  has  termi- 
nated as  to  him,  by  judgment  against  him.*^  Thus  where, 
in  a  suit  for  foreclosure  by  an  executor,  one  of  the  mort- 
gagors withdrew  his  answer,  he  was  held  competent.  His 
answer  had  been  withdrawn  and  judgment  of  foreclosure 
and  sale  might  at  any  time  be  entered  against  him.  The 
defendant's  wife,  also  a  defendant,  had  set  up  certain  equi- 
table defenses,  and  it  was  the  issues  raised  by  her  answer 
that  formed  the  subject  of  the  trial.  "So  far  as  those 
issues  were  between  her  and  this  plaintiff,  the  husband  had 
no  interest  in  the  event  thereof ;  so  far  as  they  were  issues 
between  her  and  the  husband,  he  was  not  testifying  in  his 
own  behalf  or  interest.  The  fact  that  the  witness  is  a  party 
to  the  record  is  no  longer  controlling. "  ^^  j^  would  be  un- 
reasonable to  allow  the  mere  insertion  of  a  probable  wit- 
so  Hayden  v.  MeKnight,  45  Ga.  had  suffered  a  default  was  rejected, 
147;  Campbell  v.  Mayes,  38  Iowa,  9;  on  the  ground  that  he  had  an  interest 
Segar  v.  Lufkin,  77  Me.  142;  Fuqua  to  the  extent  of  compelling  the  estate 
V.  Dinwiddle,  6  Lea  (Tenn.),  645.  of  his  deceased  co-contractor  to  cou- 

81  Seherer   v.    Ingerman,    110   Ind.       tribute   to    the    satisfaction    of    the 
428,  11  N.  B.  8,  12  N.  E.  304;  Conger       claim. 

V.  Bran,  58  Iowa,  321,  12  N.  W.  284;  82  Boutou   v.  Welch,  59  App.  Dlv. 

Clinton  Sav.  Bank  v.  Underhill,  115  288,  69  N.  Y.  Supp,  407;  Whitehead 
Iowa,  292,  88  N.  W.  357;  Walker  v.  v.  Smith,  81  N,  Y.  151.  And  a  wit- 
Turley,  28  Ky.  Law  Rep.  809,  90  S.  ness  whose  interest  in  the  result  is 
W.  576;  Chase  v.  Pitman,  69  N.  H.  adverse  to  that  of  the  party  calling 
423,  43  Atl.  617;  Baker  v.  Kellogg,  him  does  not  testify  "in  his  own  be- 
29  Ohio  St.  663;  Hoskinson  v.  Miller,  half  or  interest":  Carpenter  y.  Soule, 
104  Pa.  175.  In  Moore  v.  Schofield,  88  N.  Y.  251,  257,  42  Am.  Rep.  248; 
96  Cal.  486,  31  Pac.  532,  the  testi-  Albany  County  Sav.  Bank  v.  Mc- 
mony  of  a  surviving  oo-contractor  who       Carty,  149  N.  T.  71,  84,  43  N.  E.  427. 
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ness'  name  as  one  of  the  parties  for  the  purpose  of  prevent- 
ing Mm  giving  evidence.  Corson,  P.  J.,  in  a  South  Dakota 
<3ase,  thus  dealt  with  this  position.  "Section  5260  (Com- 
piled Laws,  South  Dakota)  provides  'that  no  person  offered 
as  a  witness  in  an  action  ....  shall  be  excluded  .... 
except  as  hereinafter  provided.'  The  first  exception  re- 
lates to  husband  and  wife.  The  second  exception,  found  in 
subdivision  2  of  the  section,  is  the  one  applicable  in  this 
<5ase,  and  reads  as  follows :  '  In  civil  actions  or  proceedings 
by  or  against  the  executors,  administrators,  heirs  at  law, 
or  next  of  kin,  in  which  judgment  may  be  rendered  or  order 
entered,  for  or  against  them,  neither  party  shall  be  allowed 
io  testify  against  the  other,  as  to  any  transact]  on  whatever 
with,  or  statement  by,  the  testator  or  intestate,  unless  called 
i;o  testify  thereto  by  the  opposite  party. '  It  will  be  noticed 
that  the  controlling  words  are,  'neither  party  shall  be  al- 
lowed to  testify.'  Eespondent  insists  that  though  0.  B. 
Taylor  was  named  as  a  party  in  the  summons  and  com- 
plaint, he,  never  having  been  served  personally  or  by  pub- 
lication of  the  summons,  and  never  having  appeared  in  the 
action,  was  not,  within  the  meaning  of  the  statute,  a  'party' 
to  the  action.  Appellant  contends  that  the  fact  that  C.  B. 
Taylor  had  never  been  served  nor  appeared  in  the  action 
would  not  render  him  competent  as  a  witness,  as  he  was  a 
party  of  record,  and  was  interested  in  the  result  of  the  ac- 
tion, being  a  joint  maker  of  the  note,  and  liable  to  Maris 
Taylor  for  a  contributory  share  of  such  sum  as  he  might  be 
adjudged  to  pay,  and  if,  as  claimed,  the  principal,  then 
liable  for  the  whole  amount  which  Maris  Taylor  might  be 
required  to  pay,  in  case  a  judgment  was  rendered  against 
him  in  the  action.  We  are  not  inclined  to  extend  the  ex- 
ceptions beyond  the  express  language  of  the  statute.  The 
policy  of  the  legislature  seems  to  have  been  to  render  all 
persons  competent  to  testify,  except  in  the  cases  specified, 
and,  to  render  a  witness  incompetent,  he  must  come  clearly 

An   interest    in    the   question  is   not       Eisenlord   v.    Glum,   126   N.    T.    556, 
enough  to  disqualify,  as  that  is  not       12  L.  B.  A.  836,  27  N.  E.  1024. 
an  interest  in  the  event.     See,   also. 
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within  the  exception.  Taking  this  view  of  the  statute,  we 
are  of  the  opinion  that  the  respondent  is  clearly  right  in  his 
contention,  and  that  C.  B.  Taylor  was  not  a  party,  within 
the  meaning  of  the  exception.  Merely  inserting  the  name 
of  a  person  in  a  summons  and  complaint  does  not  make 
that  person  a  party  to  the  action.  To  make  him  a  party, 
he  must,  in  some  manner,  be  served  with  a  summons. 
Section  4892,  Compiled  Laws  of  South  Dakota,  provides 
that  civil  actions  in  the  courts  of  this  state  shall  be  com- 
menced by  the  service  of  a  summons.  Under  the  pro- 
visions of  this  section,  no  person  can  be  deemed  a  party 
to  an  action  until  he  is  served  with  summons.  Section 
4858  apparently  qualifies  the  provisions  of  section  4892. 
By  that  section  it  is  provided  that  'an  attempt  to  commence 
an  action  is  deemed  equivalent  to  the  commencement 
thereof,  when  the  sunimons  is  delivered,  with  intent  that 
it  shall  be  actually  served,  to  the  sheriff;  ....  but  such 
attempt  must  be  followed  by  the  first  publication  of  the 
summons,  or  service  thereof,  within  sixty  days. '  This  sec- 
tion is  found  in  the  chapter  relating  to  'Time  of  Commen- 
cing Actions,'  and  was  evidently  intended  to  prevent  the 
statute  of  limitations  from  becoming  a  bar  to  the  action, 
and,  possibly,  its  provisions  should  be  confined  to  cases 
arising  under  that  statute.  But,  whether  that  be  so  or  not, 
the  provisions  of  that  section  do  not  affect  this  case,  as 
there  has  been  no. service  of  the  summons,  either  person- 
ally or  by  publication,  and  no  appearance  in  the  action  by 
C.  B.  Taylor  (the  witness)  and  hence  he  did  not  become  a 
party  to  the  action,  within  the  meaning  of  the  statute."^* 
In  some  jurisdictions,  a  contrary  ruling  appears.®*  There 
is  some  weight  in  these  latter  decisions.  No  doubt,  where 
a  party  has  been  added  and  no  effort  made  to  serve  him,  it 
would  be  manifestly  unjust  that  the  fact  alone  of  his  not 
being  served  with  process  should  preclude  him  from  testi- 

83  Bunker  y.  Taylor,  10  S.  D.  526,  84  Williams  v.  Oarr,  4  Colo.  App. 

74   N.   W.   450.     See,    also,   Hicks   v.  363,  36  Pae.  644;   Jenks  v.  Opp,  43 

Williams,   112   Iowa,   691,   84  N.  W.  Ind.  108. 
935. 
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fying.  But  when  he  is  made  bona  fide  a  party  and  through 
no  fault  of  the  plaintiff  cannot  be  served,  it  would  be 
equally  unfair  to  permit  him  to  testify  by  deposition.  It 
would  be  a  means  of  evading  the  statute  in  such  cases  to 
allow  one  of  two  defendants  to  go  out  of  the  jurisdiction 
and  avoid  service,  and  then,  taking  advantage  of  his  own 
wrong,  to  testify  as  to  those  transactions  with  a  man  since 
deceased  which  the  representative  is  not  in  a  position  to 
deny.  The  rule  generally  laid  down  by  the  courts  is  that 
mere  nominal  parties  to  the  record,  those  who  are  made 
parties  without  any  real  interest  in  the  result  of  the  suit, 
are  competent  to  testify  as  to  transactions  or  communica- 
tions with  a  deceased  or  incompetent  person.^®  Mr.  Justice 
Harlan,  in  the  United  States  supreme  court  case  last  cited 
in  the  notes,  said  with  reference  to  a  nominal  party:  "By 
the  first  section  of  a  statute  of  Illinois,  passed  February  19, 
1867,  and  which  was  in  force  when  their  depositions  were 
taken,  it  was  provided  that  'no  person  shall  be  disqualified 
as  a  witness  in  any  civil  action,  suit  or  proceeding, '  except 
in  certain  specified  cases,  'by  reason  of  his  or  her  interest 
in  the  event  thereof,  as  a  party  or  otherwise,  or  by  reason 
of  his  or  her  conviction  of  any  crime,  but  such  interest  or 
conviction  may  be  shown  for  the  purpose  of  affecting  the 
credibility  of  such  witness.'  The  second  section  provides 
that  'no  party  to  any  civil  action,  suit  or  proceeding,  or 
person  directly  interested  in  the  event  thereof,  shall  be  al- 
lowed to  testify  therein  of  his  own  motion,  or  in  his  own  be- 
half, by  virtue  of  the  foregoing  section,  when  any  adverse 
party  sues  or  defends  as  ...  .  heir  ....  of  any  deceased 

85  Hooper  v.  Howell,  52  Ga.  315;  Div.  816,  114  N.  T.  Supp.  127;  Wolf 

White  V.  Ross,  147  111.  427,  35  N.  E.  v.  Powner,  30  Ohio  St.  472;  Baker  v. 

541;  Walker  v.  Steele,  121  Ind.  436,  Jerome,   50   Ohio   St.   682,   35   N.   E. 

22  N.  E.  142,  23  N.  E.  271;   Works  1113;  Bevereuz  v.  MeCrady,  46  S.  0. 

V.  Statfe,  120  Ind;  119,  22  N.  E.  127;  133,  24  S.  E.  77;  Wood  v.  Wood,  25 

Soherer   v.   Ingerman,   110    Ind.   428,  S.   G.   600;     Hill    t.  Fly    (Tenn.   Ch. 

11  N.  E.  8,  12  N.  E.  304;  Bowers  v.  App.),  52   S.   W.   731;   Kingsbury  v. 

Schuler,  54  Minn.  99,  55  N.  W.  817;  Buckner,   134    U.   S.   650,   33  L.   Ed. 

Hedges   v.    Aydelott,    46     Miss.     99;  1047,  10  Sup.  Ct.  Eep.  638. 
Hungerford  v.  Snow,  129  N.  Y.  App. 
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person,  ....  unless  when  called  as  a  witness  by  such  ad- 
verse party  so  suing  or  defending,'  except  in  certain  cases 
that  have  no  application  here.  The  fifth  section  of  the 
same  act  provides  that  'no  husband  or  wife  shall,  by  virtue 
of  section  one  of  this  act,  be  rendered  competent  to  testify 
for  or  against  each  other,  ....  except  in  cases  where  the 
wife  would,  if  unmarried,  be  plaintiff  or  defendant,  .... 
and  except,  also,  in  cases  where  the  litigation  shall  be  con- 
cerning the  separate  property  of  the  wife;  ....  in  all 
which  cases  the  husband  and  wife  may  testify  for  or  against 
each  other,  in  the  same  manner  as  other  parties  may  under 
the  provisions  of  this  act.'®^*  It  is  clear  from  these  stat- 
utory provisions  that  Buckner  was  not  incompetent,  by 
reason  of  his  relation  of  husband,  to  testify  in  support  of 
his  wife's  claim  to  the  property,  because  if  Mrs.  Buckner 
had  been  immarried,  she  would  have  been  a  defendant  in 
the  original  suit,  and  the  plaintiff  in  the  cross-suit,  and  also 
because  that  suit  concerned  her  separate  property.  In  the 
cross-bill  he  joined  with  his  wife  in  asking  that  the  trust 
intended  to  be  created  by  the  deed  of  1861  be  enforced, 
and  gave  his  assent  to  any  decree  that  would  place  the  prop- 
erty under  her  sole  control  and  preserve  it  for  her  benefit. 
This  was  regarded  by  the  supreme  court  of  the  state 
(Illinois)  as  a  renunciation  by  him  of  even  a  life  estate,  and 
the  decree  of  1871  proceeded  upon  that  ground.  Nor  was 
he  incompetent  by  reason  of  the  inhibition  contained  in  the 
second  section  of  the  act,  because,  although  a  formal  party 
to  the  cross-suit,  he  was  not  directly  interested  in  the  event 
thereof,  and  was  not,  in  the  sense  of  the  statute,  a  party 
adverse  to  the  heir  of  his  deceased  brother  in  law.  The 
only  party  adverse  to  the  heir,  in  respect  to  the  issues  made 
by  the  cross-suit,  was  Mrs.  Buckner.  She  could  not  have 
testified  on  her  own  motion,  or  in  her  own  behalf,  unless 
called  by  the  opposite  party.  But,  looking  at  the  policy 
and  language  of  those  enactments,  we  perceive  no  reason 
why  Buckner  was  not  competent  as  a  witness,  in  support 

«Ba  Pub.  Laws  m.  1867,  p.  183. 
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of  his  wife's  suit,  under  the  first  section  of  the  act.  "We 
are  also  of  opinion  that  Mrs.  Kingsbury  was  a  competent 
witness.  She  had  no  interest  adverse  either  to  appellant 
or  to  Mrs.  Buckner.  Her  interest  in  the  property  was 
recognized  by  all  the  parties.  No  decree  could  have 
affected  her  rights.  The  fact  that  she  was  a  party  to  the 
suit  did  not,  of  itself,  disqualify  her  as  a  witness."  Where 
the  party,  however,  is  a  coplaintiif,  who  disclaims  any  in- 
terest in  the  suit,  his  evidence  has  been  rejected  as  incom- 
petent in  Illinois,  and  it  seems  to  us  on  proper  grounds. 
The  court  said  that  the  plaintiffs  seem  to  have  persisted  in 
continuing  hini  a  party  complainant  to  the  bill.  The 
remedy  appears  to  have  lain  in  the  hands  of  the  other  plain- 
tiffs, who  for  some  unknown  reasons  did  not  adopt  it.^* 
But  the  statutes  of  some  of  the  states  expressly  provide 
that  these  mere  nominal  parties  shall  be  competent,^''  even 


86  Guild  V.  Wame,  149  HI.  105,  36 
N.  E.  635. 

87  Blood  V.  Fairbanks,  50  Cal.  420 ; 
Patterson  v.  Martin,  33  W.  Va.  494, 
10  S.  E.  817.  In  California,  the  de- 
cision just  cited  has  been  modified. 
In  Todd  V.  Martin,  4  Cal.  Unrep.  805, 
37  Pae.  872,  the  court  said:  "We 
think  it  could  not  have  been  the  inten- 
tion of  the  legislature  to  render  in- 
competent as  a  witness  in  such  cases 
the  executor  or  administrator  who  is 
charged  with  the  duty  of  protecting 
the  estate  against  improper  or  unjust 
demands,  as  in  many  cases  it  would 
tie  his  hands,  and  operate  to  prevent 
his  giving  efficient  protection,  and 
compel  him  to  stand  with  lips  sealed, 
and  see  the  estate  despoiled,  when,  if 
permitted  to  speak,  the  fraudulent  or 
unjust  character  of  the  claim  would 
be  exposed  and  defeated.  Nor  do  we 
think  the  language  of  the  code  incon- 
sistent with  such  construction,  but, 
on  the  contrary,  that  its  manifest  in- 
tent and  purpose  require  it.  We 
think    it  is  only  parties  who    assert 


claims  against  an  estate  who  are  ren- 
dered incompetent  to  testify,  and  that 
the  word  "parties"  does  not  refer  to 
the  executor  or  administrator  who  is 
the  party  defendant.  If,  however, 
the  executor  or  administrator  is  the 
assignor  of  the  claim  asserted  by  the 
plaintiff,  or  is  a  person  for  whose 
benefit  it  is  prosecuted,  or  himself 
asserts  a  claim,  as  he  may  do,  the 
other  language  of  the  section  is  sufS- 
cient  either  to  fix  him  as  the  party 
prosecuting  the  claim,  or  as  the  per- 
son for  whose  benefit  it  is  prosecuted, 
and  upon  that  ground  declare  him  in- 
competent, but  does  not  do  so  simply 
because  he  is  the  party  defendant. 
In  Blood  V.  Fairbanks,  50  Cal.  420,  it 
is  true  it  was  said  that  all  parties 
to  the  action  were  incompetent.  But 
in  that  case  it  was  not  necessary  to 
decide  that  question."  In  Maryland, 
the  statute  (Laws  1904,  p.  1168,  c. 
661),  provides  that  nominal  parties 
are  not  excepted,  and  a  husband  join- 
ing in  such  capacity,  his  wife  cannot 
testify  to  transactions  with  the   de- 
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if  they  have  been  improperly  joined.^^  It  has  also  been 
held  that  necessary  parties,  even  if  they  have  not  been 
made  parties  to  the  record,  are  excluded  as  if  they  had  been 
made  parties  to  the  suit.^®  The  mere  fact  that  a  witness 
has  an  interest  in  the  result  of  the  action^  if  not  affected 
by  the  judgment,  does  not  render  him  incompetent,  if  he  is 
not  la  party  to  the  suit.®"  But,  if  the  witness  is  a  party, 
he  cannot  testify  to  such  transactions  or  communications 
for  the  benefit  of  his  coparties,  even  if  his  testimony  does 
not  affect  his  own  interest  in  any  way.®^  A  party  to  the 
original  contract,  who  is  not  a  party  to  the  action,  is  compe- 
tent to  testify  as  to  such  transactions  or  communications.®^ 
But  a  real  party  in  interest  cannot,  by  withdrawing  from 
the  action,  render  himself  competent."^  A  widow  who  has 
filed  a  sworn  disclaimer  in  an  action  to  quiet  title  is  not 


ceased  person  whose  representatives 
are  before  the  courts:  Smith  v. 
Humphreys,  104  Md.  285,  65  Atl.  57. 

88  Bilger  v.  Buchanan  (Tex.),  6 
S.  W.  408. 

89  Stalling's  Admr.  v.  Hinson,  49 
Ala.  92;  Alexander  v.  Hoffman,  70 
111.  114.  This  rule  has  been  applied 
to  a  next  friend:  Mason  v.  McCor- 
miek,  75  N.  G.  263;  a  cestui  que 
trust:  Stewart  v.  Fellows,  128  111.  480, 
20  N.  E.  657  (see,  however,  Watson 
V.  Russell,  18  Iowa,  79)  ;  a  grantor: 
Paxton  V.  Paxton,  38  W.  Va.  616,  18 
S.  E.  765;  a  grantee:  Chambers  v. 
Wesley,  113  Ga.  343,  38  S.  E.  848. 
A  guardian  may  testify  for  himself 
in  the  final  accounting:  Bogia  v. 
Darden,  45  Ala.  269;  and  in  other 
actions:  Doty  v.  Doty,  26  Ky.  Law 
Rep.  63,  80  S.  W.  803.  An  adminis- 
trator may  testify  in  an  action 
against  himself  for  embezzling  or 
failing  to  inventory  notes  which  be- 
long to  the  deceased  or  incompetent 
person  which  he  represents:  Stewart 
V.  Glenn,  58  Mo.  481;  but  he  cannot 
show  that  debts  were  due  him  from 
the  intestate:  Finch  v.  Creech,  55  Ga. 


124.  See  the  late  case  of  Patterson 
V.  Hughes,  236  Pa.  315,  84  Atl.  829 
(brother  of  mortgagor  but  real  party 
in  interest). 

90  McBrien  v.  Martin,  87  Tenn.  13, 
9  S.  W.  201;  Gilder  v.  City  of  Bren- 
ham,  67  Tex.  345,  3  S.  W.  309; 
Stephens  v.  Bernays,  42  Fed.  488;  In 
re  Brose's  Estate,  155  Pa.  619,  26 
Atl.  766;  Baker  v.  Updike,  155  HI. 
54,  39  N.  E.  587;  Reed  v.  Whipple, 
140  Mich.  7,  103  N.  W.  548. 

91  Pettingill  v.  Porter,  3  Allen 
(Mass.),  349.  The  rule  was  different 
in  chancery:  White  v.  Ross,  147  111. 
427,  35  N.  E.  541. 

92  Jones  V.  Wolcott,  15  Gray 
(Mass.),  541;  Woodson  v.  Jones,  92 
Ga.  662,  19  S.  E.  60;  Gay  v.  Gay,  5 
Allen  (Mass.),  157;  Looker  v.  Davis, 
47  Mo.  140;  Rank  v.  Grote,  110  N.  Y. 
12,  17  N.  E.  665 ;  Fitzgerald  v.  Will- 
iamson, 85  Ala.  585,  5  South.  309; 
Larsen  v.  Johnson,  78  Wis.  300,  23 
Am.  St.  Rep.  404,  47  N.  W.  615.  See, 
however,  Davis  v.  Bank,  4S  Vt,  532. 

93  O'Brien  v.  Weiler,  140  N.  T.  281, 
35  N.  E.  587 ;  Messimer  v.  MoCrearoy, 
113  ilo.  382,  21  S.  W.  17. 
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disqualified,  by  an  averment  in  a  cross-complaint  that  slie 
claims  an  interest  in  the  property,  to  testify  to  facts  show- 
ing that  her  husband,  since  deceased,  held  the  title  in  trust 
for  her.  When  she  filed  her  disclaimer,  she  was  no  longer 
a  party  to  the  action."*  If  a  party  to  an  action,  claiming  to 
be  the  widow  and  entitled  to  a  share  of  the  estate  of  her  al- 
leged husband  deceased,  is  incompetent  under  the  statute  to 
testify  as  to  certain  facts  necessary  to  be  proved  on  the 
part  of  her  son,  also  a  party,  to  the  suit  and  claiming 
a  share  of  such  estate,  she  is  not  rendered  a  competent 
witness  in  behalf  of  her  son  by  a  disclaimer  of  all  interest 
in  her  own  behalf  after  the  close  of  the  evidence,  but,  after 
such  disclaimer,  she  is  a  competent  witness  for  the  son  on 
a  new  trial.  "It  would  not  do,"  said  Martin,  C.  J.,  "to 
allow  her  to  experiment  with  the  double  claim  in  behalf  of 
herself  and  her  son  until  the  close  of  the  evidence  and  then 
make  her  incompetent  testimony  compotent  for  her  son 
by  withdrawing  her  own  claim.  "^®  A  person  who  is  sued, 
with  other  defendants,  by  the  administrators  of  the  estate 
of  a  decedent,  as  a  defendant  in  the  action,  wherein  it  is 
alleged  by  the  plaintiffs  that  the  person  testifying  had  as- 
sigTied  to  the  deceased  person  all  his  right,  title,  and  in- 
terest in  and  to  the  claims  and  property  in  controversy, 
and  where  the  witness  comes  into  the  action  and  disclaims 
any  interest  therein,  he  is  not  disqualified  to  testify  in  the 
cause  in  behalf  of  the  remaining  defendants,  he  having 
at  the  time  no  interest  in  the  matters  in  controversy."'' 
The  law  which  was  relied  upon  as  a  basis  for  the  objection 
to  his  testimony  was  part  of  section  4529  of  the  Oklahoma 
Statutes  of  1890,  which  provides:  "In  suits  or  proceedings 

94  Denny  v.  Sehwabaeher,  54  Wash.  96  Murphy  v.  Colton,  4  Okl.  181,  44 

689,  132  Am.  St.  Rep.  1140,  104  Pac.  Pac.  208.     In  Illinois  it  is  held  that 

137.     See,   also,   Spencer   t.   Eobbins,  even  bona  fide  disclaimer  of  interest 

106  Inil.  580,  5  N.  E.  725;  Bushing  in  the  matter  of  the  action  do.es  not 

V.   Bushing,   52   Miss.   329;    Jones   v.  render   the   witness-party   competent: 

Day,  40  Tex.  Civ.  App.  158,  88  S.  W.  Volbraeht  v.  White,  197   111.   298,  64 

,424.  N.  E.  324. 

98  Shorten  y.  Judd,  56  Kan.  43,  54 
Am.  St.  Bep.  587,  42  Pae.  337. 
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in  whicli  an  executor  or  administrator  is  a  party,  involving 
matters  which  occurred  during  the  lifetime  of  the  decedent, 
where  a  judgment  or  allowance  may  be  made  or  rendered 
for  or  against  the  estate  represented  by  such  executor  or 
administrator,  any  person  who  is  a  necessary  party  to  the 
issue  or  record,  whose  interest  is  adverse  to  such  estate, 
shall  not  be  a  competent  witness  as  to  any  personal  trans- 
action or  communication  had  with  the  deceased."  He  had 
been,  as  we  have  above  stated,  at  one  time  a  party  to  the 
suit.  Said  the  court:  "The  suit  was  brought  against  him, 
however,  only  to  quiet  title  to  the  lot,  and  it  was  alleged 
that  he  had  no  further  interest  in  it,  and  he  had  come  into 
the  action  and  disclaimed  any  and  all  interest.  He  was 
therefore  no  longer  a  party  to  the  issue  or  record.  Besides 
this,  he  had  no  interest  whatever  adverse  to  the  estate,  and 
this  we  take  to  be  the  pith  of  such  an  objection  to  the 
competency  of  the  witness.  It  is  the  real  and  true  ground 
upon  which  this  statutory  objection  to  the  competency  of 
the  witness  is  based,  and  the  witness  not  being  a  party  to 
the  record  when  the  testimony  was  given,  and  having  no 
interest  adverse  to  the  estate,  he  was  not  incompetent  to 
testify."  The  disclaimer  must  be  bona  fide.  No  one  can 
disclaim  so  as  to  avoid  responsibility  for  wrongdoing. 
Where  it  was  sought  to  have  a  mortgage  set  aside  for 
fraud,  and  the  fraudulent  agent  was  made  a  party  defend- 
ant and  on  filing  a  disclaimer  was  permitted  to  testify  to 
the  bona  fides  of  the  transaction,  the  court,  in  condemning 
the  ruling  of  the  lower  tribunal,  said:  "The  course  taken 
below  led  to  the  exclusion  of  much  testimony  which,  under 
the  proper  practice,  the  court  should,  and  probably  would, 
have  admitted.  It  also  allowed  Sherwood  (the  agent 
charged  with  the  fraud)  an  opportunity  of  swearing  to  facts 
which  no  one  was  alive  to  dispute,  and  which,  as  a  party 
defendant,  he  could  not  have  sworn  to.  The  whole  case 
made  by  the  bill  rested  on  allegations  of  wrongdoing  in 
which  he  was  the  active  party,  and  for  which  he  was  un-, 
doubtedly  liable.    If  the  mortgages  should  be  held  good  be- 
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cause  lie  has  so  manipulated  them  as  to  get  them  into  hands 
where  they  would  be  valid,  he  could  not  escape  the  conse- 
quences of  his  wrong  and  should  be  compelled  to  make  it 
good.  "^■^  An  adverse  party  is  not  made  competent  by  the 
fact  that  the  interest  which  he  has  in  the  suit  which  is 
shared  by  other  parties  to  the  suit  is  divisible.^^  Of  course, 
a  person,  not  a  party  and  not  bound  by  the  judgment,  is 
competent  to  testify  to  all  transactions  and  communications 
of  the  adverse  party  with  the  deceased  or  incompetent  per- 
son.®^ Under  these  statutes,  the  courts  have  excluded 
.negative  as  well  as  affirmative  testimony  which  would  go  to 
support  the  contention  made  by  the  surviving  party  to  a 
transaction  or  communication  with  a  deceased  or  incom- 
petent person.^"" 

§  778  (791).    Mere  relationship  does  not  disqualify. — 

Relationship  to  the  adverse  party,  if  without  interest  in  the 
result  of  the  suit,  affects  the  credibility  but  not  the  compe- 
tency of  a  witness  testifying  as  to  transactions  or  communi- 
cations with  deceased  or  incompetent  persons.^  The  courts 
have  held  the  mother  of  an  adverse  party  a  competent  wit- 
ness as  to  such  transactions.^  A  father  who  has  emanci- 
pated his  infant  daughter  is  not  thereafter  disqualified,  in 
a  suit  by  her  against  the  estate  of  a  decedent  for  the  value 

97  Laprad   v.    Sherwood,    79    Mich.  to  anyone  but  the  bearer:  MoElhenny 

520,  44  N.  W.  943.  v.  Hendricks,  82  Iowa,  657,  48  N.  W. 

»8  Matthews  v.  Hoagland,  48  N.  J.  1056. 

Eq.  455,  21  Atl.  1054.  l  p^^jej.  ^_  gj^jtv  153  Pa.  639    25 

99  Bunn  y.  Todd,  107  N.  C.  266,  11  Atl.   744;    Curtis   v.   Hoxie,    88   Wis. 

S.  E.  1043;  Muir  v.  Miller,  82  Iowa,  41^  59  n_  ^   gg^    p^j^,^  ^   Kabaker, 

700,47N.W.  1011,  48  N.W.  1032;  m  Iowa,  494,  90  N.  W.  498 

Curtis  V.  Hoxie,  88  Wis.  41,  59  N,  W.  ,  ^         „          „,„                            „ 

581;  Blount  v.  Beall,  95  Ga.  182,  22  „  '  ^"^'^  li  ^^^^T'  .'"  ^^  '^• 
J,    J.    _„  '  '91,  22  N.  E.  753;  Eisenlord  v.  Clum, 

■100  aarke  V.  Smith,  46  Barb.  (N.  ''' ^^IJ'Wl  ^-  ^-  ^-  ''''  '' 
Y.)  30;  Lewis  v.  Merritt,  113  N.  T.  f,"  \'°'f'  ™77  J"  ^'>-^'^' 
386,  21  N.  E.  141;  Bedding  v.  Good-       ^^\'^°-  t^P"  ''''J°^-  ^-  '^'' 

win',   44   Minn.    355,   46   /  W.   563.       E^le-'slne's'  A     ea^s     p'  f  ""b 

But  parties  have  been  allowed  to  tes-        ,'      .„'       ~,     ,  „^      ''' 

tifv  that  a  check  navable  to  thp  in-  '      '    ^t^P^^enson  v.   Stephenson, 

tity  that  a  check  payable  to  the  m        ^  ^^^    ^.^  ^^ 

testate   or   bearer   was   not   delivered  i^c         > 
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of  services  rendered  the  latter  in  Ms  lifetime,  to  give  evi- 
dence on  her  behalf  of  a  personal  transaction  or  communi- 
cation betvf^een  witness  and  decedent.  A  claim  for  wages 
subsequently  accruing  to  a  child  thus  emancipated  can  in 
no  legal  sense  be  said  to  be  derived  from,  through,  or  under 
the  parent,  by  assignment  or  otherwise,  so  as  to  disqualify 
the  latter  from  giving  evidence  on  behalf  of  the  child,  in 
an  action  to  recover  such  wages,  as  to  a  personal  transac- 
tion or  communication  between  the  witness  and  the  de- 
cedent, for  whom  the  services  were  rendered.^  Said  the 
court:  "In  this  case  the  emancipation  occurred  prior  to. 
any  claim  for  services  against  the  decedent,  and  when  the 
witness  had  no  claim  which  he  could  assert  in  a  court  of 
law  or  elsewhere  against  the  decedent.  Having  been  eman- 
cipated and  given  power  to  contract  for  wages,  which  was 
thereafter  irrevocable,  the  claim  of  the  child  for  wages  sub- 
sequently accruing  to  her  could  in  no  legal  sense  be  said 
to  be  derived  from,  through,  or  under  her  father,  by  assign- 
ment or  otherwise.  The  principle  underlying  this  propo- 
sition was  distinctly  affirmed  in  Godine  v.  Kidd.^'  This  case 
involved  specific  execution  of  an  agreement,  made  by  a 
mother  on  behalf  of  her  infant  daughter,  whereby,  in  con- 
sideration that  the  father  and  mother  should  emancipate 
the  daughter  and  permit  the  decedents  to  bring  her  up  as 
their  own  and  give  her  their  name,  the  latter  agreed  to  make 
her  their  heir,  and  that  any  property  they  might  have  at 
their  decease  should  go  to  her  in  case  she  survived  them. 
The  court  said  that,  had  this  been  a  contract  made  by  the 
mother  for  her  own  benefit  and  assigned  to  the  daughter, 
there  might  be  some  force  in  the  suggestion  that  the  mother 
was  an  incompetent  witness,  because  the  daughter's  in- 
terest had  been  derived  from  her  mother.  'But,'  says  the 
court,  'it  is  clear  that  this  is  a  case  where  the  contract  was 
made  by  the  mother  on  behalf  and  for  the  benefit  of  the 
child;  and  her  interest  was  in  no  way  derived  from  or  re- 

8  Weese  v.  Yokum,  62  W.  Va.  550,  8a  aodine  v.  Kidd,  64  Hun  (N.  T.), 

59  S.  B.  514;   W.  Va.  Code  1899,  c.      585,  593,  19  N.  Y.  Supp.  335. 
130,  §23   (Code  1906,  §  3945). 
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ceived  through  her  mother.  We  think  the  test  of  this 
objection  is  to  be  found  in  a  consideration  of  whether  or 
not  the  mother  could  have  maintained  any  action  for  this 
property,  or  whether  she  at  any  time  or  under  an3-  circum- 
stances would  have  any  interest  therein.'  The  same  prin- 
ciple was  announced  in  Lashaw  v.  Croissant,^''  a  case  involv- 
ing the  right  of  a  husband  to  give  testimony  in  a  suit  by 
the  wife  on  a  claim  for  services  rendered  to  her  by  third 
persons  under  her  agreement  with  him  that  she  should  re- 
ceive the  recompense  therefor.  It  was  held  that  in  such 
case  the  wife  did  not  derive  her  interest  by  assignment  from 
the  husband,  and  that  he  was,  therefore,  not  prohibited  by 
the  statute  in  such  cases  from  testifying  in  her  behalf  as 
against  the  estate  of  the  deceased  persons  for  whom  the 
services  were  rendered.  It  was  so  ruled,  also,  in  Slack  v. 
Norton,*"  a  case  involving  facts  quite  similar  to  those  in 
the  New  York  cases.  From  these  authorities  we  conclude 
that  the  witness  was  not  disqualified  or  prohibited  from 
giving  testimony  by  the  provisions  of  our  statute. ' '  It  has 
also  been  held  that  the  children  of  an  adverse  party  are  com- 
petent as  to  transactions  with  a  deceased  or  incompetent 
person.*  In  Alabama,  where  the  plaintiff  sued  to  recover 
from  an  estate  for  taking  care  of  the  decedent,  he  sought 
to  prove  by  his  wife  that  she  heard  the  deceased,  in  his 
lifetime,  make  an  agreement  with  plaintiff  to  pay  him  for 
taking  care  of  him ;  and  by  a  son  of  plaintiff,  that  he  heard 
his  grandfather,  the  deceased,  promise  the  plaintiff  to  pay 
him  for  supporting  and  caring  for  him.     The  defendant 

St  Lashaw    v.     Croissant,   88     Hun  24.     Testimony   of    children     of    de- 

(N.  Y.),  206,  34  N.  Y.  Supp.  667.  ceased  admitted:   Harp   y.  Harp,  130 

3c  Slack  V.  Norton,  111  Mich.  213,  Cal.  421,  69  Pae.  28.     As  to  son  in 

69  N.  W.   497.  law,  see  Goodman  v.  Griffith,  238  Mo. 

4  Blount  V.  Beall,   95   Ga.   182,   22  706,  142  S.  W.   259.     And  of  course 

S.  E.  52;  Wilson  v.  Wilson,  80  Mich.  that  of  disinterested  strangers:   Hess 

472,  45  N.  W.  184;  New  York  Smelt-  v.   Hartwig     (Kan.),   132    Pae.    148. 

ing  etc.  Co.  v.  Lieb,  56  N.  Y.  Super.  See,  also,  Pulton  v.  Parker  (Ga.),  78 

Ct.  Rep.   308,   4    N.   Y.   Supp.    545;  8.   E.  414;     Hagelstein    v.    Blaachke 

Anderson  v.  Hance,  49  Mo.  159;  Por-  (Tex.  Civ.  App.),  149  S.  W.  718. 
ter  V.  White,  128  N.  C.  42,  38  S.  K 
Evidence  IV — 45 


§  778  (791)       THE  LAW   OF  EVIDENCE  IJST  CIVIL  CASES.  706 

objected  to  such  proof,  on  tlae  ground  in  each  instance,  that 
the  witness  was  interested  in  the  result  of  the  suit,  and 
was  incompetent  to  testify  to  any  conversation  or  transac- 
tion between  plaintiff  and  the  deceased,  which  objection 
was  sustained.  "The  objection  should  have  been  over- 
ruled. The  wife  of  the  son  of  the  intestate,  and  his  grand- 
son were  not  heirs  or  legatees  of  deceased,  nor  were  they 
beneficiaries  of  his  estate,  or  have  pecuniary  interest 
therein,  in  such  sort  as  disqualified  them  from  testifying 
for  the  plaintiff  under  section  1794  of  the  Code  of  1896. 
The  mere  fact  of  their  relationship  to  plaintiff  did  not  dis- 
qualify them."^  Where  an  administrator  sues  to  recover 
a  fund  transferred  by  his  decedent  without  consideration, 
and  the  son  of  the  deceased  intervenes,  claiming  that  the 
money  belongs  to  him,  his  brothers  and  sisters  may  testify 
that  in  her  lifetime  the  deceased  stated  to  third  persons 
that  she  held  the  fund  for  the  son.®  McClain,  J.,  in  the  case 
last  cited,  said:  "Some  question  is  made  as  to  the  compe- 
tency of  the  testimony  of  the  other  children,  all  of  whom 
were  called  as  witnesses  in  behalf  of  plaintiff  and  inter- 
vener, with  reference  to  declarations  of  the  mother  as  to 
the  funds  accumulated  by  her  being  held  for  Moses  (her 
son).  But  such  witnesses  were  certainly  competent  to 
testify  as  to  declarations  made  in  their  presence  to  others, 
although  they  may  have  been  possibly  interested  as  heirs 
of  their  mother  in  the  result  of  the  action  brought  by  the 
administrator  to  recover  the  funds  transferred  by  her  to 
her  husband  prior  to  her  death.  It  is  only  as  to  personal 
transactions  and  communications  between  persons  who  are 
interested  and  the  deceased  that  the  testimony  is  rendered 
incompetent  by  code,  section  4604.  These  heirs  were  not 
parties  to  nor  interested  in  the  issues  arising  on  the  petition 
of  intervention  by  Moses  in  his  own  name  and  right. "  A 
widow  who  is  an  interested  party  may  testify  as  to  conver- 
ts Meyers  v.  Meyers,  141  Ala.  343,  6  Jacobs  v.  Jacobs,  130  Iowa,  10, 
-37  South.  451.  See,  also,  Harraway  114  Am.  St.  Eep.  402,  104  N.  W.  489. 
V.  Harraway,  136  Ala.  500,  34  South.  See.  also,  Fowler  v.  Smith,  153  Pa. 
836,                                                                     639,  25  Atl.  744. 
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sations  of  herself  with  witnesses  that  have  testified  for  the 
representative,''^  or  to  such  a  fact  as  by  whom  the  support 
of  the  family  was  furnished.*  But  she  is  not  competent  in 
her  own  behalf  as  to  such  communications  or  transactions 
with  a  deceased  or  incompetent  person.^  In  a  controversy 
between  distributees  of  an  estate,  the  widow  of  the  intestate 
is  competent  to  testify  to  a  contract  by  which  her  husband 
adopted  one  of  such  distributees  as  his  child.^"  In  the  case 
last  cited,  when  the  widow  was  offered  as  a  witness  the 
plaintiff  objected  on  the  ground  that  she  had  been  the  wife 
of  the  intestate  and  for  that  reason  was  incompetent  to 
testify  in  the  case.  The  court  overruled  that  objection, 
but  on  further  objection  ruled  that  she  would  not  be 
allowed  to  testify  to  conversations  with  her  husband  when 
they  were  alone.  The  testimony  as  to  the  agreement  was 
that  when  they  went  to  see  the  grandmother  they  had  a  talk 


T  Brown  v.  Foster,  112  Mo.  297, 
20  S.  W.  611.  A  fortiori  when  she 
is  not  interested:  MeCall  v.  Hall 
(Ala.),  62  South.  68;  nor  is  one  who 
claims  -only  under  a  will  later  than 
that  presented  for  probate:  In  re 
Hennessey's  Will,  141  N.  T.  Snpp. 
736.  See,  also,  In  re  Pereival's  Es- 
tate, 79  Misc.  Eep.  567,  141  N.  Y. 
Supp.  180  (husband  with  contingent 
interest)  ;  Glennan  v.  Eoehester  Trust 
&  Safe  Deposit  Co.,  136  N.  Y.  Supp. 
747;  Be  Nieff  v.  HoweU,  138  Ga. 
248,  75  S.  E.  202  (children  of  former 
marriage  against  widow  of  deceased 
grantor) ;  Coblentz  v.  Putifer,  87 
Kan.  719,  42  L.  E.  A.,  N.  S.,  298,  125 
Pac.  30;  Bland  v.  Beasley,  138  Ga. 
712,  76  8.  B.  50  (sister  as  to  advance- 
ments to  brothers).  See,  also.  Stone 
V.  Citizens'  State  Bank,  64  Fla.  456, 
59  South.  945;  Hall  v.  Hilley  (Ga.), 
76  S.  E.  566;  MoEleney  t.  Donovan, 
119  Minn.  294,  138  N.  W.  306;  Scott 
V.  O'Leary  (Iowa),  138  N.  W.  512; 
Kerr  v.  Yager  (Iowa),  138  N.  W.  905. 

8  Denise  v.  Denise,  110  N.  Y.  562, 


18  N.  E.  368.  See  Schwingle  v. 
Keifer  (Tex.),  153  S.  W.  1132 
(claimant,  being  common-law  wife,  in- 
competent). See,  also,  the  late 
cases :  St.  Louis  & .  S.  P.  E.  Co.  v. 
Eithian  (Ark.),  155  S.  W.  88;  St. 
Louis  &  S.  F.  E.  Co.  v.  Conarty 
(Ark.),  155  S.  W.  93;  McDonald's  Es- 
tate V.  McDonald  (Tex.  Civ.  App.), 
150  S.  W.  593. 

9  Achilles  v.  Achilles,  137  Dl.  589, 
28  N.  E.  45;  Lancaster  v.  Blaney, 
140  HI.  203,  29  N.  E.  870;  O'Brien 
V.  WeUer,  140  N.  Y.  281,  35  N.  E. 
587;  Mullins  v.  Chiekering,  110  N.  Y. 
513,  1  L.  E.  A.  463,  18  Pac.  377; 
Gardner  v.  McLallen,  79  Pa.  398. 
See,  also,  Dicken  v.  Winters,  169  Pa. 
126,  32  Atl.  289.  See  the  late  eases: 
Stephens  v.  CoUison,  256  HI.  238,  99 
N.  E.  914;  Donnan  v.  Donnan,,  256 
HI.  24a,  99  N.  E.  931;  Vernon  v.  Iowa 
State  Traveling  Men's  Assn.  (Iowa), 
138  N.  W.  696. 

10  Lynn  v.  Hoekaday,  162  Mo.  lU, 
83  Am.  St.  Eep.  480,  61  S.  W.  885. 
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with  her  about  the  child,  in  which  the  grandmother  told 
them  that  the  child's  mother  on  her  death-bed  had  given 
the  child  to  her,  and  that  she  was  very  dear  to  her,  but 
to  get  the  child  a  good  home  she  would  make  a  sacrifice 
of  her  own  feelings ;  she  said  that  she  had  had  two  or  three 
opportunities  to  give  her  to  parties  to  raise,  but  that  was 
not  what  she  wanted ;  she  wanted  someone  to  take  the  child 
and  raise  her  for  their  own  child,  and  where  there  were 
no  other  children.  On  these  terms  she  would  let  her  go. 
They  did  not  decide  then  to  take  her,  but  went  home  and 
considered  the  matter  for  several  days,  and  after  so  con- 
sidering it  returned  together  to  the  grandmother,  who  gave 
the  child  to  them,  and  they  brought  her  home.  Under  the 
ruling  of  the  court  this  witness  was  not  permitted  to  tes- 
tify as  to  what  her  husband  said  to  her  on  the  subject.  She 
was  asked:  "Q.  When  you  were  talking  to  Mrs.  Cook  (the 
grandmother),  what  did  she  say  and  how  did  she  say  she 
wanted  a  person  to  take  her?  A.  Take  her  for  their  own 
child ;  to  adopt  her.  Q.  That  is  what  she  said  herself  ?  A. 
Yes,  sir.  Q.  Did  you  all  agree  to  that?  A.  Yes,  sir;  we 
agreed  to  it."  The  court  said:  "The  case  at  bar  presents 
no  claim  against  the  estate  of  the  deceased;  it  is  simply  a 
question  between  parties  claiming  to  be  heirs  at  law  of  the 
intestate,  and  affects  only  the  partition  of  the  estate  be- 
tween them;  the  estate  itself  is  not  to  be  augmented  or 
diminished  by  the  result.  Suppose,  instead  of  a  question 
of  adoption,  it  was  a  question  of  identification  of  one  claim- 
ing to  be  an  heir ;  could  there  be  any  doubt  that  the  widow 
would  be  a  competent  witness?  If  so,  then  the  court  com- 
mitted no  error  in  overruling  the  general  objection  that 
went  to  the  entire  exclusion  of  the  witness.  Nor  did  the 
court  commit  error  in  receiving  the  testimony  that  was 
given  by  Mrs.  Lynn  (the  widow)  relating  to  what  passed 
between  the  grandmother  and  her  husband  and  herself, 
even  if  there  had  been  specific  objection  to  that,  which  was 
not  the  case.  AH  there  was  of  her  testimony  was  to  the 
effect  that  when  she  and  her  husband  first  went  for  the 
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child,  the  grandmother  stated  the  terms  on  which  she  would 
let  her  go.  They  returned  home  to  consider  the  proposition, 
and  in  a  few  days  returned  and  bore  the  child  away.  The 
nearest  she  came  to  stating  what  her  husband  said,  was 
'we  agreed  to  it,'  and  her  testimony  would  have  been  in 
all  things  as  effective  if  that  had  been  omitted.  It  was  a 
case  in  which  acts  spoke  louder  than  words.  All  the  sub- 
sequent acts  of  Mr.  Lynn  were  not  only  consistent  with  the 
theory  of  adoption,  but  were  inconsistent  with  any  other 
theory,  and  those  acts  testify  to  what  the  agreement  was 
more  surely  than  witnesses  who  attempt  to  repeat  the 
substance  of  conversations  which  they  listened  to  twenty 
years  before."  In  an  Ohio  case,  the  widow,  not  being  a 
party,  was  permitted  to  testify  as  to  the  execution  of  a 
deed  by  her  husband,  notwithstanding  the  fact  that  her 
right  to  dower  might  depend  upon  the  validity  of  such 
deed.^^  In  a  Pennsylvania  case  involving  the  transactions 
with  a  person  since  deceased  the  evidence  of  the  widow 
was  objected  to  as  incompetent  on  her  being  called  to  the 
stand.  This  objection  was  not  sustained,  the  court  cor- 
rectly holding  that  her  incompetency  must  be  determined 
by  what  she  attempted  to  testify  to,  and  not  because  she 
was  the  widow  of  a  deceased  party  in  interest.^^  In  some 
jurisdictions  the  widow  is  not  a  competent  witness  when 
suing  or  being  sued  in  an  action  wherein  the  deceased 
husband's  heirs  or  representatives  are  parties.^^     But  in  an 

11  Keyes  t.  Gore,  42  Ohio-  St.  211.  Smith,  100    App.  Div.   1,   90    N.  Y. 

12  Dieken  v.  Winters,  169  Pa.  126,  Supp.  883 ;  Randall  v.  Randall,  64  Vt. 
32  Atl.  289.  See,  also,  Adams  v.  419,  24  Atl.  1011.  In  New  Jersey 
Jones,  39  Ga.  479;  Galbraith  v.  Me-  she  is  incompetent  as  against  repre- 
Lain,  84  111.  379;  Pratt  v.  Delavan,  sentatives:  Adoue  v.  Spencer,  62  N.  J. 
17  Iowa,  307;  Walker  v.  Sanborn,  46  Eq.  782,  90  Am.  St.  Rep.  484,  56  L. 
Me.  470;  Blohme  v.  Lynch,  26  S.  C.  E.  A.  817,  49  Atl.  10;  but  not  as 
300,  2  8.  E.  136.  against  heirs:  Cowdrey  v.  Cowdrey,  71 

13  Loring  v.  Grummon  (Ala.),  57  N.  J.  Eq.  353,  64  Atl.  98.  Where  the 
South.  819;  Groff  v.  Mutual  L.  Ins.  representatives  of  the  deceased  hus- 
Co.,  92  HI.  App.  207;  Boyd  v.  Boyd,  band  are  not  parties,  she,  of  course, 
163  111.  611,  45  N.  B.  118;  Noble  v.  is  competent:  Doyle  v.  Martin,  61  Ga. 
Withers,  36  Ind.  193;  Cross  v.  Her,  410.  Where  the  plaintiffs  were  judg- 
103   Md.  592,   64  Atl.  33;   Smith   y.  ment  creditors  of  the  deceased  hus- 
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action  by  her  against  the  administrator  of  her  husband's 
estate  to  recover  her  distributive  share,  she  is  a  compe- 
tent witness.^*  A  husband  is  not  a  competent  witness  as 
to  such  communications  or  transactions  as  are  favorable  to 
his  own  interest ;  ^^  and  neither  a  husband  nor  wife  is  com- 
petent as  to  those  transactions  as  to  which  the  other  spouse 
is  incompetent."  Generally,  it  may  be  said  the  rule  varies 
with  the  state,  and  while  in  some  states  the  competency  de- 
pends upon  the  circumstances,"  in  others  they  are  held  to 
be  competent ;^^  while  in  others,  again,  both  the  husband 


band  debtor  in  a  suit  to  set  aside  a 
deed  to  her  as  in  fraud  of  them,  the 
widow  was  held  competent:  Gillies  t. 
Kreuder,  33  Hun  (N.  T.),  314. 

14  Sherwood  v.  Thomasson,  124 
Ind.  541,  24  N.  E.  334. 

15  Whitmen  v.  Foley,  125  N.  Y. 
651,  26  N.  E.  725;  GrifEin  v.  Earle, 
34  S.  C.  246,  13  S.  E.  473.  See  the 
late  eases:  Eberhart  v.  Bath  (Kan.), 
131  Pac.  604;  Dennis  v.  Perkins,  88 
Kan.  428,  129  Pac.  165  (father 
against  children  of  deceased  wife). 

16  Bevelot  v.  Lestrade,  153  111.  625, 
38  N.  E.  1056;  Wylie  t.  Charlton,  43 
Neb.  840,  62  K  W.  220;  Sutherland 
V.  Boss,  140  Pa.  379,  21  Atl.  354; 
Heintz  v.  Dennis,  216  111.  487,  75  N. 
E.  192;  HoUingsworth  v.  Barrett,  2S 
Ky.  Law  Rep. '  280,  89  S.  W.  107; 
Ayers  t.  Short,  142  Mich,  501,  105 
N,  W.  1115.  See  the  late  cases :  Ban- 
non  V.  Louisville  Trust  Co,  (Ky.),  150 
S.  W.  510;  Ereeman  v.  Freeman  (W. 
Va.),  76  S.  E.  657. 

17  See  Ayres  v.  Short,  142  Mich, 
501,  105  N.  W.  1115;  Dunn  v.  Dunn, 
127  Mich,  385,  86  N.  W.  801;  Adams 
v,  Dennis  (Bentley  v,  Jun),  76  Neb, 
682,  107  N.  W.  865;  Wylie  v.  Charl- 
ton, 43  Neb.  840,  62  N.  W.  220; 
Hungerford  v.  Snow,  129  App,  Div. 
816,  114  N.  Y.  Supp.  127;  Fogal  v. 
Page,  59  Hun,  *625,  13  N,  Y,  Supp. 
656;     Matter   of    Neufeld,   50   Misc. 


Rep.  215,  100  N.  Y.  Supp.  444;  Roche 
V.  Nason,  105  App.  Div.  256,  93  N.  Y. 
Supp,  565;  Linebarger  v.  Linebarger, 
143  N.  C.  229,  10  Ann,  Cas.  596,  55 
S.  E.  709;  Bradsher  v.  Brooks,  71  N. 
C.  322. 

18  Hardy  v.  KiUingsworth  (Ala,), 
56  South.  965;  White  v.  Christopher- 
son,  46  Colo.  46,^102  Pac.  747;  Saffold 
V.  Home,  72  Miss.  470,  18  South.  433; 
Stewart  v.  Budd,  7  Mont.  573,  19 
Pac.  221;  Clements  v.  Marston,  52 
N.  H.  31;  Foley  v.  Loughran,  60  N, 
J.  L.  464,  38  Atl.  960;  Grifan  v. 
Earle,  34  S.  C.  246,  13  S.  E.  473; 
Hudkins  v,  Crim,  64  W.  Va.  225,  61 
S.  E.  166.  In  Minnesota,  on  the  trial 
of  an  action  involving  claims  to  the 
real  estate  of  a  decedent  and  where 
the  defendants  were  the  widow  and 
heirs,  the  wife  of  the  plaintiff,  who 
was  not  a  party  to  the  action,  was  a 
competent  witness  to  testify  to  con- 
versations with  the  deceased  relative 
to  the  issue,  she  having  no  direct 
and  certain  pecuniary  interest  in  the 
event  of  the  action:  Madson  v.  Mad- 
son,  69  Minn.  37,  71  N.  W.  824. 
There  is  also  a  ruling  as  to  the  hus- 
band. Under  the  provisions  of  Gen- 
eral Statutes  of  1894,  section  5532, 
a  wife  cannot  convey  her  real  prop- 
erty, except  by  consent  of  her  hus- 
band. Except  as  to  certain  instru- 
ments, her  conveyancg  or  contract  is 
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and  wife  are  incompetent.  Tims,  it  was  held  that  where 
the  heirs  of  a  wife  brought  suit  against  the  heirs  of  her 
husband  to  set  aside  her  deed  to  him  of  the  homestead,  and 
where  the  parties  were  therefore  suing  and  defending  a? 
heirs,  they  were  not  competent  to  testify,  nor  were  their 
husbands  or  wives  in  their  behalf.*® 

§  779  (791).  Donees,  legatees,  devisees,  heirs,  sureties, 
garnishees. — ^A  donee  is  not  competent  as  to  transactions 
or  communications  with  a  deceased  or  incompetent  person 
which  tend  to  establish  his  right  to  property  as  a  gift  from 
the  deceased  or  incompetent  person,  but  the  statutes  do 
not  make  a  trustee  of  a  donee  an  incompetent  witness  as 
to  such  a  gift.  Thus  a  man,  in  anticipation  of  his  death, 
sent  for  the  cashier  of  the  bank  holding  his  money,  and 
told  him  that  he  desired  to  give  five  thousand  dollars  to  a 
cousin  of  his  (the  donor's).  To  that  end  he  told  the 
cashier  to  put  three  thousand  dollars  in  a  sack  and  place 
the  sack  with  another  containing  two  thousand  dollars, 
marked  in  the  donor's  handwriting  as  belonging  to  the 
donee.  The  cashier  was  told  to  put  a  similar  marking  on 
the  second  sack.  The  donor  gave  the  key  of  his  box  to  the 
cashier  and  gave  further  instructions  that  on  his  death 
the  sacks  were  to  be  delivered  to  the  donee.  On  the  trial 
involving  the  validity  of  the  donatio  mortis  causa,  the  evi- 
dence of  the  cashier  was  held  competent.     The  facts  showed 

invalid    Tmless     the    husband     joins  See,  also,  Walker  v.  Steele,  121  Ind. 

therein.     Therefore,  the  interest  and  436,   22   N.   E.   142,   23   N.   E.   271; 

right  which  he  acquires  or  has  in  real  Dillivan     v.      German        Sav.     Bank 

estate  belonging  to  his  wife  is  imme-  (Iowa),   124  N.   W.   350;    Collins   v. 

diate,     direct     and     pecuniary.     For  Lawson,  140  Ky.  510,  131  S.  W.  262 ; 

that  reason  he  is  not  a  competent  wit-  Boisse  v.  Dickson,  31  La.  Ann.  741; 

ness,  in  an  action  in  which  his  wife  Berry  v.   Stevens,  69  Me.   290;   For- 

is  a  party,  as  to  conversations  with,  rister  v.   Sullivan,  231   Mo.  345,   132 

or  admissions  by,  a  deceased  person:  S.  W.   722;    Campbell  v.  Brown,  183 

Lowe  V.  Lowe,  83  Minn.  206,  86  N.  W.  Pa.  112,  38  Atl.  516 ;  WeUs  v.  Hobbs, 

11.  57    Tex.   Civ.    App.    375,    122    S.    W. 

19  Gillam  v.  Wright,  246  TO.   398,  451;    WestCott    v.    Westcott,    69     Vt. 

138  Am.  St.  Eep.  243,  92  N.  E.  906;  234,  39  Atl.  199;  In  re  Valentine,  93 

Riedel  v.  Crocker,  161  lU.  App.  apS.  Wis.  45,  67  N.  W.  12. 
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a  valid  delivery  to  the  cashier  for  the  use  of  the  donee; 
and  he  vras  a  trustee  for  the  donee,  not  the  agent  of  the 
donor.^"  In  the  case  last  cited  Mitchell,  C.  J.,  expressed 
the  law  relating  to  a  donatio  mortis  causa,  and  we  have 
extracted  from  his  opinion  much  useful  matter. 

A  gift  causa  mortis  is  consummated  where  a  person  in 
peril  of  death,  and  under  the  apprehension  of  approach- 
ing dissolution  from  an  existing  disorder,  delivers  or 
causes  to  be  delivered  to  another,  or  affords  the  other  the 
means  of  obtaining  possession  of,  any  personal  goods  for 
his  own  use,  upon  the  express  or  implied  condition  that  in 
case  the  donor  shall  be  delivered  from  the  peril  of  death, 
the  gift  shall  be  defeated.  Blackstone  defines  donatio 
causa  mortis  to  be  "a  gift  in  prospect, of  death  when  a 
person  in  sickness,  apprehending .  his  dissolution  near,  de- 
livers or  causes  to  be  delivered  to  another  the  possession 
of  any  personal  goods  to  keep  as  his  own  in  case  of  the 
owner's  death. "2°*  The  chief  distinction  between  gifts 
inter  vivos  and  those  of  the  character  here  in  question  is 
that,  while  the  former  are  consummated  by  delivery,  the 
title  to  the  property  is  irrevocably  vested,  while  in  the 
latter  the  title  is  ambulatory  and  inchoate  until  the  death 
of  the  donor  occurs. 

The  concurrence  of  three  things  is  essential  to  the  con- 
summation of  a  gift  causa  mortis:  (1)  The  thing  given 
must  have  been  of  the  personal  goods  of  the  donor;  (2) 
it  must  have  been  given  while  the  latter  was  in  peril  of 
death,  or  while  he  was  under  the  apprehension  of  impend- 
ing dissolution  from  an  existing  malady;  and  (3)  the  pos- 
session of  the  thing  given  must  have  been  actually  or 
constructively  delivered  to  the  donee,  or  to  someone  for  his 
use,  with  the  intention  that  the  title  should  then  vest,  con- 
ditioned upon  the  death  of  the  donor,  leaving  sufficient 
assets,  in  addition,  to  pay  his  debts. ^'"'    A  mere  unexecuted 

20  Devol  V.   Dye,   123   Ind.   321,   7  20b  g  Am.  &  Eng.  Ency.  Law,  1349- 

L.  R.  A.  439,  24  N.  E.  246.  1354. 

20a  2  Blackst.  Com.  514. 
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purpose,  however  clearly  or  forcibly  expressed,  so  long  as 
it  rests  merely  in  intention,  is  not  effectual.  The  intention 
must  not  only  have  been  manifested,  but  in  addition,  in 
order  to  consummate  the  gift,  the  donor  must  have  trans- 
ferred the  possession  of  the  thing  to  the  donee  in  person, 
or  to  someone  for  his  use,  under  such  circumstances  as  that 
the  person  to  whom  delivery  is  made  is  thenceforward 
affected  with  a  trust  or  duty  in  the  donee's  behalf.^"" 

No  particular  form  of  words  is  necessary  to  give  effect 
to  the  transaction,  if  the  intention  of  the  donor  sufficiently 
appears,  and  the  intention  to  give  is  either  accompanied 
with  or  followed  by  acts  requisite  to  constitute  a  valid 
delivery.^"'^  The  title  of  the  donee  in  gifts  causa  mortis 
is  of  an  inchoate  character  until  the  death  of  the  donor 
occurs;  but  notwithstanding  this,  where  the  nature  of  the 
gift  admits  of  it,  a  complete  manual  transfer  of  the  posses- 
sion of  the  subject  should  take  place,  and  the  transaction 
should  be  accompanied  by  words,  signs  or  a  writing  ade- 
quately expressive  of  the  donor's  intention.^"' 

It  is  well  settled,  however,  that  the  delivery  need  not  be 
made  to  the  donee  personally,  but  may  be  made  to  another 
as  his  agent  or  trustee.  A  delivery  thus  made  is  as 
effectual  as  though  it  had  been  made  directly  to  the  donee. 
Thus  Lord  Chief  Justice  Turner  said:^"'  "I  take  the  law  of 
this  court  to  be  well  settled  that  in  order  to  render  a  volun- 
tary settlement  valid  and  effectual,  the  settler  must  have 
done  everything  which,  according  to  the  nature  of  the 
property  comprised  in  the  settlement,  was  necessary  to  be 
done  in  order  to  transfer  the  property  and  render  the 
settlement  binding  upon  him.  He  may,  of  course,  do  this 
by  transferring  the  property  to  the  persons  for  whom  he 

20c  Smith  V.  Ferguson,  90  Ind.  229;  Clough  v.  Clough,  117  Mass.  83;  Cole- 

Gano    V.    Fisk,   43    Ohio    St.    462,    54  man  v.  Parker,  114  Mass.  30;  Kenis- 

Am.  Rep.  819,  3  N.  E.  532;  Walsh's  ton  v.   Sceva,   54  N.   H.   24;    Martin 

Appeal,  122  Pa.  177,  1  L.  E.  A.  535,  v.  Funk,  75  N.  Y.  134. 

15  Atl.  470;   Wileox  v.  Matteson,  53  20e  Flood,  WiUs  of  Pers.  Prop.,  8. 

Wis.  23.  20f  Milroy  v.  Lord,  4  De  GeX,  F.  & 

20a  Hatch  v.  Atkinson,  56  Me.  324;  J.   264,   45   Eng.   Eep.    1185. 
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intends  to  provide,  and  the  provision  will  then  be  effectual ; 
and  it  will  be  equally  effective  if  he  transfers  the  property 
to  a  trustee  for  the  purpose  of  the  settlement,  or  declares 
that  he  himself  holds  it  in  trust  for  those  purposes,  and  if 
the  property  be  personal,  the  trust  may,  I  apprehend,  be 
declared  either  in  \Yriting  or  by  parol.  "^"^  It  has  been 
held  that  if  delivery  is  made  to  a  third  person,  with  in- 
structions to  deliver  to  the  intended  donee  at  the  death  of 
the  donor,  the  latter  retaining  dominion  over  it  meanwhile, 
the  delivery  is  ineffectual  because  the  third  person  in  such 
a  case  becomes  merely  the  agent  or  bailee  of  the  donor.  If, 
however,  the  delivery  is  made  to  a  third  person  for  the  use 
of  the  donee,  or  under  such  circumstances  as  indicate  that 
the  donor  relinquishes  all  right  to  the  possession  or  control 
of  the  thing  given,  and  intends  to  vest  a  present  title  in  the 
donee,  the  gift  will  be  sustained.^"" 

Where  one,  in  view  of  impending  dissolution,  clearly  and 
intelligently  manifests  an  intention  to  make  a  present  gift 
of  personal  property  to  another,  and  in  consummation  of 
his  intention  makes  such  delivery  to  a  third  person  for  the 
use  of  the  intended  donee  as  he  is  then  capable  of  making, 
considering  the  character  and  situation  of  the  property,  the 
person  to  whom  delivery  is  thus  made  will  be  presumed,  in 
the  absence  of  controverting  circumstances,  to  take  the 
property  as  the  trustee  of  the  intended  donee,  and  not 
merely  as  the  agent  of  the  donor.^""  Thus  it  has  been  said : 
"The  death-bed  delivery  to  a  third  person  for  the  donee, 
which  takes  effect,  is  essentially  a-  delivery,  not  to  an  agent 
of  the  donor,  but  to  a  trustee  for  the  donee.  "-"^  Expres- 
sions are  sometimes  found  in  the  books  to  the  effect  that 

20e  Beal  v.   Crowley,   59   Cal.   665;  89    Mo.    546;    Miclienor   v.    Dale,    23 

Minor  v.  Rogers,  40  Conn.  512;  Meri-  Pa.  59. 

wether    v.    Morrison,     78    Ky.    572;  20j  2  Sehouler,  Pers.  Prop.,  §   176; 

Martin  v.  Funk,  supra.  Borneman  v.   Sidlinger,   15   Me.   429; 

20h  Farquharson  v.  Cave,  2  Coll.  Ch.  Grymes  v.  Hone,  49  N.  Y.  17;  Bouts 

356,  15  L.  J.  Ch.,  N.  S.,  137;  Flood,  v.    Ellis,    17    Beav.    129;    Drury    ». 

Wills  of  Pers.  Prop.,  28.  Smith,  1  P.  Wms.  404,  24  Eng.  Rep. 

201  Sessions    v.    Moseley,    4    Cush.  446. 
(Mass.)    87;    Shackelford   v.    Brown, 
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gifts  causa  mortis  are  not  favored  in  law  because  of  the 
opportunity  which  they  afford  for  the  perpetration  of 
frauds  upon  the  estates  of  deceased  persons  by  means  of 
perjury  and  false  swearing;  but  gifts  of  the  character  of 
those  in  question  are  not  to  be  held  contrary  to  public 
policy,  nor  do  they  rest  under  the  disfavor  of  the  law,  when 
the  facts  are  clearly  and  satisfactorily  shown  which  make 
it  appear  that  they  were  freely  and  intelligently  made.^"" 
While  every  case  must  be  brought  within  the  general  rule 
upon  the  points  essential  to  such  a  gift,  yet,  as  the  circum- 
stances under  which  donations  mortis  causa  are  made  must 
of  necessity  be  infinite  in  variety,  each  case  must  be  deter- 
mined upon  its  own  peculiar  facts  and  circumstances.^"" 
The  rule  requiring  delivery,  either  actual  or  symbolical, 
must  be  maintained,  but  its  application  is  to  be  militated 
and  applied  according  to  the  relative  importance  of  the 
subject  of  the  gift  and  the  condition  of  the  donor.  The 
intention  of  a  donor  in  peril  of  death,  when  clearly 
ascertained  and  fairly  consummated  within  the  meaning  of 
well-established  rules,  is  not  to  be  thwarted  by  a  narrow 
and  illiberal  construction  of  what  may  have  been  intended 
for  and  deemed  by  him  a  sufficient  delivery.  The  rule 
which  requires  delivery  of  the  subject  of  the  gift  is  not 
to  be  enforced  arbitrarily.^"" 

"It  clearly  appears,  from  the  facts  found  in  the  present 
case,  that  the  sacks  containing  the  gold  coin,  as  well  as  the 
package  in  which  the  currency  was  sealed,  were  delivered 
to  the  cashier  of  the  bant  for  the  use  of  the  intended 
donees.  Each  parcel  of  money  contained  written  upon  it 
what  in  effect  amounted  to  a  declaration  of  a  trust  in  favor 
of  the  person  who  was  indicated  to  be  the  owner  of  its 
contents.  The  money  was  carefully  counted  and  placed  in 
packages,  thus  separating  it  from  all  the  other  money  and 
valuables  of  the  donor.  Upon  each  parcel  or  package  ap- 
peared a  written  declaration,  made  by  or  at  the  request  of 

20k  Ellis  V.  Secor,  31  Mich.  185.  20m  Stephenson    v.    King,    81    Ky. 

201  KifE  V.  Weaver,  94  N.   C.   274,      425,  50  Am.  Eep.   172. 
55  Am.  Bep.  601;  Dickeschied  v.  Ex- 
change Bank,  28  W.  Va.  341. 
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the  donor,  indicating  as  plainly  as  language  could,  the 
intention  of  the  latter  in  respect  to  the  title  and  ownership 
of  the  property.  The  character  of  the  property  was  such 
that  no  prudent  person  would  have  directed  its  removal 
from  the  vault  of  the  bank.  The  donor  had  relinquished 
the  key  to  his  private  drawer  and  tin  box  to  the  cashier 
of  the  bank,  thereby  effectually  surrendering,  so  far  as 
could  be,  all  dominion  over  the  property,  and  affording  to 
the  donees  the  means  of  obtaining  possession  of  it.  With- 
out pausing  to  review  the  authorities,  it  is  sufficient  to  say 
that  where  property  is  delivered  to  a  third  person,  for  the 
use  of  another,  as  a  gift  causa  mortis,  and  its  delivery  is 
accompanied  by  a  written  declaration,  clearly  indicating 
that  it  is  delivered  for  the  use  or  upon  a  trust  for  an 
intended  donee,  or  where  a  death-bed  delivery  is  made  in 
the  presence  of  witnesses  who  are  disinterested  and  called 
for  the  purpose,  the  intention  of  the  donor  should  not 
be  permitted  to  fail  by  a  narrow  and  illiberal  construction, 
in  case  a  delivery  corresponding  with  the  condition  of  the 
donor  and  the  situation  of  the  property  was  actually 
made.^""  Our  conclusion  is  that  the  facts  found  show  a 
valid  delivery  to  the  cashier  for  the  use  of  the  donees,  and 
that  the  delivery  was  made  in  view  of  impending  death. 
The  conclusion  having  already  been  reached  that  the 
cashier  of  the  bank  was  not  the  agent  of  the  donor,  it 
follows  that  he  was  not  incompetent  to  testify,  even  if 
the  appellant's  contention  should  be  conceded  that,  as  the 
agent  of  the  donor,  he  would  have  been  incompetent.  It 
may  not  be  amiss  to  say  that  it  was  not  necessary  that 
the  donees  should  have  constituted  the  cashier  of  the  bank 
their  bailee  or  trustee,  nor  that  they  should  have  known  of 
the  intended  gift,  or  of  the  delivery,  in  order  to  make  it 
an  effectual  delivery  to  him  as  their  trustee.  The  gift 
being  beneficial  to  them,  their  acceptance  of  it  is  presumed 
until  it  is  renounced."^"" 

20n  Ellis  V.  Seeor,  supra;  Williams  503;  Blasdel  v.  Loeke,  52  N.  H.  238; 

V.  Guile,  117  N.  Y.  343,  6  L.  R.  A.  Trowell     v.      Carraway,      10     Heisk. 

366,  22  N.  B.  1071.  (Tenn.)  104, 

20o  Dariand    v.  'Taylor,    52    Iowa, 
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The  adverse  party  may  testify  as  to  communications 
or  transactions  with  a  trustee  or  donee.  Thus,  where  a 
decedent,  being  indebted,  conveyed  his  property  to  a  trus- 
tee with  power  to  sell  or  mortgage  it  and  give  notes  for 
such  debts,  and  the  trustee  gave  a  note  and  mortgage  to 
secure  it  accordingly,  it  was  held  that  the  plaintiff,  was  com- 
petent to  give  evidence  of  the  dealings  between  him  and 
the  trustee,  though  the  original  debtor,  the  grantor  to  the 
trustee,  was  dead.  ' '  Defendants  complain  of  the  action  of 
the  court  in  permitting  plaintiff  to  testify  at  the  trial, 
Rode,  the  grantor  in  the  deed  to  Strong,  being  dead ;  but  it 
will  be  seen  by  reference  to  the  report  of  his  examination 
(in  the  statement  of  the  case)  that  plaintiff  was  only 
allowed  to  testify  to  conversations  and  dealings  with  J.  W. 
Strong,  the  trustee.  Many  years  ago  this  court  ruled  that 
the  strict  letter  of  the  statute,  regulating  the  admissibility 
of  interested  testimony  where  the  adverse  party  was  dead, 
should  yield  to  its  reason  and  spirit,  which  aimed  at  plac- 
ing the  parties  upon  an  equality.^""  Since  that  construc- 
tion was  announced,  the  statute  has  been  revised  and 
re-enacted  without  change  in  the  language  so  construed. 
We  therefore  accept  that  view  of  it  as  having  received 
legislative  approval  by  such  re-enactment,  and  as  furnish- 
ing a  proper  rule  for  our  guidance.  The  reason  and  spirit 
of  the  law  do  not  sanction  the  exclusion  of  the  evidence 
here  in  question,  even  if  Strong  (the  trustee)  be  regarded 
as  a  mere  agent  of  the  grantor.  Rode.  Though  the  latter 
was  dead.  Strong,  at  the  time  of  the  trial,  was  living  and 
competent.  The  statute,  when  given  its  rational  interpre- 
tation, does  not  exclude  the  evidence  of  one  party  to  a  con- 
tract when  the  transaction  on  the  other  part  was  had  with 
an  agent,  still  living  and  competent,  though  the  principal 
(for  whom  the  business  was  transacted)  may  be  dead.^' 
But,  as  we  have  already  remarked.  Strong  was  no  mere 
agent  of  Rode.  He  was  trustee  of  an  express  trust,  and 
might  have  sued  in  his  own  name  to  enforce  his  rights  as 

20p  Mo.   Rev.   Stats.   1889,   §   8918;  21  Ward  v.  Ward,  37  Mieh.  253. 

Coughlin   V.   Haeussler,   50   Mo.    126. 
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trustee,  and,  within  the  scope  of  the  trust,  had  power  to 
contract  as  such  as  a  principal.  Having  done  so,  the  tes- 
timony of  Orr  (the  plaintiff)  as  to  dealings  with  him  in  that 
capacity  were  admissible,  even  under  the  strict  letter  of  the 
statute.  "^^  A  legatee  or  devisee  comes  in  the  same  cate- 
gory, and  Ms  competency  depends  on  the  state  of  his  rela- 
tion to  the  estate  of  the  decedent  at  the  time  he  is  called 
upon  to  testify.  Where  an  estate  is  solvent  and  a  recovery 
by  the  plaintiff  would  directly  diminish  the  sum  a  residuary 
legatee  would  otherwise  take  under  the  will,  such  legatee  is 
not  a  competent  witness,^^  where  the  statute  provides  that 
those  interested  in  the  action  may  not  testify.^*  Even  where 
the  statutes  do  so  provide,  however,  if  his  interest  has 
ceased  either  by  payment  of  the  legacy  to  which  he  was  en- 
titled or  otherwise,  he  has  been  held  competent.  In  a  recent 
Indiana  case^^  the  court  said:  ''The  proposed  witness  was 
not  a  party  to  the  issue  or  record,  nor  does  it  appear  that 
she  had  an  interest  in  the  result  of  the  suit  in  common  with 
the  party  calling  her.  Nor  is  it  shown  that  she  was  other- 
wise interested  as  would  render  her  incompetent  within 
the  spirit  of  the  statute.  The  general  rule  of  competency 
applies  until  the  contrary  is  made  to  appear.  True,  she 
was  a  legatee;  but  that  fact  alone  would  not  render  her 
an  incompetent  witness,  unless  it  was  shown  that  appellee's 
demand  would  affect  a  certain  and  vested  interest  belong- 
ing to  her. ' '  In  other  jurisdictions  the  legatee  or  devisee, 
not  being  a  party,  is  competent.^®  And  in  Indiana,  even 
where  the  legatee  was  a  party  to  the  record,  but  not  a 

22  Orr  V.  Eode,  101  Mo.  387,  13  S.  41  N.  E.  1082;  McDonald  v.  Harris, 
W.   1066.  131  Ala.  359,  31  South.  548. 

23  Westeott  T.  Westeott,  fi9  Vt.  2B  Orndorf  v.  Jeffries,  46  Ind.  App. 
234,  39  Atl.  199.  As  to  wife  of  254,  91  N.  E.  608.  See,  also.  Brown 
legatee,  see,  also.  Banister  v.  Ovitt,  v.  Klook,  52  Hun,  613,  5  N".  T.  Supp. 
64  Vt.  580,  24  Atl.  1117.     See  note  245. 

on .  "Declarations  of  Legatee  or  Dev-  26  McCartney  v.  Spencer,  26  Kan. 

isee   as  to   Mental  Capacity   of   Tes-  62;  Eatliff  v.  Daniel,  137  Ky.  55,  121 

tator"  to  Estate  of  Dollaeer,  9  Ann.  S.  W.  1034;  Bantz  v.  Bantz,  52  Md. 

Cas.  807.  686;  Gerz  v.  Weber,  151  Pa.  396,  25 

24  Stodder  v.  Hoffman,  158  El.  486,  Atl.  82. 
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necessary  party  to  the  issue,  he  was  held  competent.^''  In 
Minnesota,  where  the  legatee  testified  against  her  interest 
in  support  of  a  gift  to  another,  her  evidence  was  rightly 
admitted.  It  was  against  her  interest  that  the  gift  should 
be  sustained,  whereas  if  the  gift  failed  and  the  will  was 
established,  she  would  be  benefited  to  the  extent  of  her 
legacy.^*  An  heir,  an  interested  party,  is  not  competent 
to  testify  as  to  transactions  or  communications  with  a  de- 
ceased or  incompetent  person  which  are  favorable  to  him- 
self,^^  but  it  has  been  held  that  an  heir,  who  was  in  open 
possession  of  the  property  for  some  time  previous  to  the 
ancestor's  decease,  may  testify  as  to  the  gift  of  the  same 
from  his  ancestor.^"  Where  heirs,  being  dissatisfied  with 
an  allowance  of  a  claim  by  a  temporary  administrator, 
move  to  set  it  aside,  they  are  competent  witnesses  to  show 
that  the  facts  on  which  it  is  based  are  not  just  and  cor- 


27  Walker  v.  Steele,  121  Ind.  436, 
22  N.  E.  142,  23  N.  E.  271.  Under 
the  Indiana  statute  relied  on  in  this 
case,  two  facts  must  coexist  to  render 
a  person  incompetent  to  testify  as  a 
witness  against  the  executor  or"  ad- 
ministrator. He  or  she  must  be  a  ne- 
cessary party  to  the  issue  or  record, 
and  his  or  her  interest  must  be  ad- 
Terse  to  the  estate. 

28  Nelson  v.  Olson,  108  Minn.  109, 
121  N.  W.  609.  It  was  not  only 
against  her  interest  to  testify  in  sup- 
port of  the  gift,  but  she  was  not  a 
person  interested  in  the  event  of  the 
action,  within  the  meaning  of  section 
4663,  Eevised  Laws  of  1905.  The 
"person"  referred  to  in  that  statute 
is  one  who  has  an  immediate  pecuni- 
ary interest  adverse  to  that  of  the 
party  against  whom  the  testimony  is 
offered.  This  witness  was  not  a  party 
to  the  action,  and  she  had  no  direct 
interest  in  the  result  of  it  adverse 
to  the  executor:  Bowers  v.  Sehuler, 
54   Minn.   99,   55    N.   W.   817.     See, 


also,  McQueen  v.  Grigsby,  152  Ala. 
656,  44  South.  961,  petition  for  sale 
of  lands  where  it  was  held  that  the 
mere  fact  of  one  being  a  legatee  under 
the  will  does  not  establish  that  he  is 
an  interested  party.  He  might  be  a 
legatee  and  yet  have  no  interest  what- 
ever in  the  lands  sought  to  be  sold. 
See  §   792,  post. 

29  Conner  v.  Boot,  11  Colo.  183,  17 
Pao.  773;  Woodbury  v.  Henning,  148 
Iowa,  23,  126  N.  W.  912;  Manion  v. 
Lambert,  10  Bush  (Ky.),  295;  Penny 
v.  Croul,  87  Mich.  15,  13  L.  R.  A.  83, 
49  N.  W.  311;  Warfield  v.  Hume,  91 
Mo.  App.  541;  Holcomb  v.  Holcomb, 
95  N.  Y.  316,  18  N.  T.  Wkly.  Dig. 
551;  Kenner  v.  Zartman,  144  Pa.  179, 
22  Atl.  889;  EandaU  v.  PhilUps,  3 
Mason,  378,  20  Fed.  Cas.  No.  11,555. 
The  rule  is  applied  in  actions  for  tres- 
pass to  try  title  in  suit  by  adminis- 
tratrix: Rogers  v.  Tompkins  (Tex. 
Civ.  App.),  87  S.  W.  379. 

30  Wooters  v.  Hale,  83  Tex.  563, 
19  S.  W.  134, 
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rect.*^  Of  course,  when  the  interest  of  the  party  will  only 
arise  on  the  death  of  another  whose  heir  the  party  will 
be,  there  is  no  disqualification.^^  The  interest  of  heirs,  not 
parties  to  the  action  whose  interests  are  not  affected  by 
the  judgment,  is  too  remote  to  render  them  incompetent  to 
testify  as  to  transactions  or  communications  with  those 
deceased  or  incompetent  persons  from  whom  they  would 
naturally  inherit.^*  But  an  heir  or  other  party  is  compe- 
tent to  testify  as  to  such  communications  or  transactions 
when  he  has  been  released  from  all  liability  in  the  matter 
in  question,^*  or  when  he  has  parted  with  the  entire  interest 


31  EaWett  V.  Connolly,  153  Iowa, 
607,  133  N.  W.  1060. 

82  Harraway  v.  Harraway,  136  Ala. 
499,  34  South.  836;  Boyd  v.  Boyd,  163 
111.  611,  45  N.  K  118.  The  fact  that 
by  the  subsequent  trend  of  events  par- 
ties may  possibly  become  entitled  as 
next  of  kin  and  heirs  at  law  of  the 
estate  of  another  does  not  make  them 
interested  in  the  event  within  the 
meaning  of  section  839  of  the  New 
York  code:  In  re  Sproule's  Estate,  42 
Misc.  Eep.  448,  87  N.  Y.  Supp.  432; 
Burley  v.  Barnhard,  9  N.  Y.  St.  Kep. 
587. 

33  Hobart  v.  Hobart,  62  N.  Y.  80; 
Harrow  v.  Brown,  76  Iowa,  179,  40 
N.  W.  708;  Curtis  v.  Hoxie,  88  Wis. 
41,  59  N.  W.  581;  Muir  v.  Miller,  82 
Iowa,  700,  47  N.  W.  1011,  48  N.  W. 
1032.  See,  also,  as  to  remoteness  of 
contingency.  In  re  Hanley,  44  Hun 
(N.  Y.),  559,  where  the  court  said: 
"What  this  section  of  the  code  has 
done. in  the  way  of  directing  the  ex- 
clusion of  witnesses  is  restricted  to 
those  who  are  interested  in  the  action 
or  proceeding.  That  exclusion  de- 
pends upon  a  present  fixed  interest, 
not  one  remote  and  contingent,  as 
was  the  mere  possible  interest  of  this 
witness.  That  was  also  the  rule  un- 
der the  preceding  system  of  practice 
excluding  interestpd  witnesses  as  in- 


competent. It  never  was  applied  to 
the  exclusion  of  the  testimony  of  a 
witness  having  but  a  bare  possibility 
of  becoming  interested  at  some  future 
period  of  time":  See,  also.  Chambers 
V.  Hill,  34  Mich.  523. 

34  Morris  v.  Birmingham  Nat.  Bank, 
93  Ala.  511,  9  South.  606;  Loder  v. 
Whelpley,  111  N.  Y.  239,  18  N.  E. 
874;  Oaks  v.  West  (Tex.),  64  S.  W. 
1033.  After  discharge  in  bankruptcy, 
held  competent:  Pattison  v.  Cobb,  212 
Pa.  572,  61  Atl.  1108.  In  Anthony 
V.  Sturdivant,  174  Ala.  521,  56  South. 
571,  the  transcript  of  the  record  of 
the  proceedings  in  the  court  of  bank- 
ruptcy, duly  certified,  was  held  prop- 
erly admitted  in  evidence  to  rebut  the 
prima  facie  incompetency  of  the 
witness.  In  Greeley  v.  Willey,  71 
N.  H.  240,  51  Atl.  918,  it  was  held 
that  the  mere  fact  that  the  bankrupt 
had  obtained  his  discharge  did  not 
conclusively  show  that  he  was  only  a 
nominal  party,  where  the  ease  was  not 
dismissed  as  to  him.  He  still  re- 
mained a  party  to  the  action  and 
might  be  interested  in  some  issue  de- 
veloped during  the  course  of  the  trial, 
as,  for  instance,  the  issue  of  a  new 
promise  since  his  discharge:  See  ' 
•Tenks  v.  Opp,  43  Ind.  108;  Oatis  v. 
Harrison,  60  Ga.  535.  As  to  in- 
solvency  of    estate,   see    Lathrop   v. 
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which  he  formerly  had  in  the  matter.  But  he  may  be  ques- 
tioned as  to  whether  such  interest  was  parted  with  in  good 
faith,  as  a  question  affecting  his  competency.^^  Under 
some  statutes  a  release  or  disclaimer  of  interest  does  not 
make  one,  otherwise  incompetent,  competent  to  testify.*® 
If,  however,  he  is  made  a  party  as  a  warrantor,  he  becomes 
incompetent  because  of  interest,  even  if  he  has  parted  with 
his  title  to  the  thing  in  question.*'^  In  many  states  the  heirs 
of  the  decedent,  and  in  some  the  legatees  and  devisees, 
enjoy  the  same  privileges  as  executors  and  administrators, 
and  testimony  as  to  dealings  with  the  ancestor  or  testator 
or  intestate  is  excluded  as  against  them.*^  Where  the  stat- 
ute names  the  class  protected,  there  is  no  authority  in  favor 
of  any  extension  of  it  by  the  inclusion  of  other  classes. 
Thus  legatees  cannot  avail  themselves  of  the  statutory  pro- 
tection where  they  are  not  named.*^  But  where  the  pro- 
tected classes  named. are  "executors,  administrators,  heirs 


Hopkins,  29  Hun  (N.  Y.),  608.  AS 
to  disclaimer  of  interest  in  partition : 
Jones  V.  Day,  40  Tex.  Civ.  158,  88 
S.  W.  424.  Answer  withdrawn,  party 
held  competent:  Bonton  v.  Welch,  170 
N.  y.  554,  63  N.  E.  539.  So  after 
judgment  fixing  rights  of  witness: 
Clinton  Sav.  Bank  v.  Underhill,  115 
Towa,  292,  88  N.  W.  357 ;  Clinton  Sav. 
Bank  v.  Underhill  (lovfa),  84  N.  W. 
667.  Excluded  although  judgment  by 
default  has  been  entered  against  the 
vpitness:  Hunker  v.  Taylor,  13  S.  D. 
433,  83  N.  W.  55S. 

35  Buck  V.  Hayne's  Estate  (Buck 
V.  Patterson),  75  Mich.  397,  42  N.  W. 
949;  Barrett  v.  Eastham,  28  Tex. 
Civ.  App.  189,  67  S.  W.  198. 

36  Volbracht  v.  White,  197  HI.  298, 
64  N.  E.  324.  See  Culbertson  v.  Sal- 
inger &  Brigham,  131  Iowa,  307,  108 
N:  W.  454;  De  Eoux  v.  Girard,  112 
Fed.  89,  50  0.  C.  A.  136. 

37  Bennett  v.  Virginia  Eanch  Co., 
1  Tei.  Civ.  App.  321,  21  S.  W.  126. 

S8  Hillens    v.   Brinsfield,    108   Ala. 
Evidence  IV — 46 


605,  18  South.  604;  Gladville  V.  Me- 
Dole,  247  El.  34,  93  N.  E.  86;  In- 
surance Co.  of  North  America  v. 
Brim,  111  Ind.  281,  12  N.  E.  315; 
Chapman  v.  Chapman,  132  Iowa,  5, 
109  N.  W.  300;  Eenz  v.  Drury, 
57  Kan.  84,  45  Pac.  71;  Black  v. 
Cox,  82  S.  W.  278,  26  Ky.  Law 
Eep.  599;  Wiltiy  v.  Davis  (Me.),  10 
Atl.  493;  Lloyd  v.  Hollenback,  '98 
Mich.  203,  57  N.  W.  110;  Brown  v. 
Eorbes,  1  Neb.  (Unof.)  888,  96  N.  W. 
52;  Fairchild  v.  Fairchild  (N.  J. 
Eq.),  44  Atl.  944;  Mosher  v.  Butler, 
31  Ohio  St.  188;  Campbell  v.  Brown, 
183  Pa.  112,  38  Atl.  516;  Duncan  v. 
Jouett  (Tex.  Civ.  App.),  Ill  S.  Vf. 
981 ;  Hennefer  v.  Hays,  14  Utali,  324, 
47  Pac.  90;  Nelson  v.  Carlson,  48 
Wash.  651,  94  Pae.  477.  See,  also, 
Quinn  v.  Quinn,  130  Wis.  548,  110  N. 
W.  488;  Martin  v.  Hillen,  142  N.'  Y. 
140,  36  N.  E.  803. 

39  Mitchell  V.  MiteheU,  80  Tex.  101, 
15  S.  W.  705;  Miller  v.  Steele,  153 
Fed.  714,  82  C.  C.  A.  572;  Higit  v. 
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at  law,  or  next  of  kin,  or  assignees  of  sucli  deceased  per- 
son, where  they  have  acquired  title  to  the  cause  of  action 
from  or  through  such  deceased  person,  or  have  been  sued  as 
such,"  it  was  held  that  the  devisees  of  real  estate  are  the 
assignees  of  the  testator  within  the  meaning  of  the  stat- 
ute.*" The  case  last  cited  contains  a  highly  interesting 
discussion  of  the  proposition.  The  widow  of  a  deceased 
testator  as  next  friend  for  her  infant  children  had  taken 
an  appeal  from  an  order  granting  probate  of  an  alleged 
last  will  of  the  testator.  A  new  trial  had  been  obtained 
on  the  ground,  among  others,  that  the  widow's  conversa- 
tions with  her  husband  had  been  improperly  admitted  in 
evidence.  The  court  said:  "There  was  certainly  nothing 
in  the  communications  themselves  of  such  a  confidential 
character,  as  would  make  them  improper  evidence  at  com- 
mon law.*°^  One  of  the  communications  had,  which  will 
show  their  character,  was:  'He  asked  me  to  put  him  into 
another  room  of  the  opposite  side  of  the  hall.'  The  con- 
versations were  not  excluded  by  the  statutes.  Section  23, 
chapter  130  of  the  code,  among  other  things,  declares  that 
'a  party  shall  not  be  examined  in  his  own  behalf  in  respect 
to  any  transaction  or  communications  had  personally  with 
a  deceased  person,  against  parties,  who  are  the  executors, 
administrators,  heirs  at  law,  or  next  of  kin,  or  assignees 
of  such  deceased  person,  where  they  have  acquired  title 
to  the  cause  of  action  from  or  through  such  deceased  per- 
son, or  have  been  sued  as  such  executors,  administrators, 
heirs  at  law,  next  of  kin,  or  assignees.'  The  italics  are 
mine.  The  statute  had  with  certain  restrictions  taken 
away  the  obstacle  to  a  party  testifying,  where  he  was  in- 
terested in  the  subject,  upon  which  he  was  called  to  testify. 
"It  has  been  held  in  New  York,  upon  the  construction  of 
a  statute  similar  to  ours,  that  the  devisees  of  real  estate 
are  the  assignees  of  the  testator  within  the  meaning  of 

Sackett,    34    N.    T.    447;    Austin    v.  <<>  MoMechen  v.  McMeehen,  17  W. 

Collier,   112  Ga.   247,  37  S.  E.  434;  Va.  683,  41  Am.  Eep.  682. 

Boynton   v.   Eeese,   112   Ga.   354,   37  40a  White  v.  Perry,  14  W.  Va.  66. 
S.  E.  437. 
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their  statute,  and  we  tliink  properly  so ;  and  therefore  the 
devisees  of  the  real  estate  under  the  will  of  Shepherd 
McMechen  are  the  assignees  of  said  Shepherd  McMechen 
within  the  meaning  of  section  23,  chapter  130  of  our  code.^"* 

"Mrs.  McMechen  was  testifying  against  some  of  the 
devisees  under  the  will.  But,  to  exclude  her  evidence  of 
conversations  with  her  husband,  her  evidence  must  not  only 
be  against  such  devisees,  but  must  be  in  her  own  behalf. 
The  object  of  the  exceptions  to  the  statute  permitting  in- 
terested witnesses  to  give  evidence  was  to  prevent  false 
swearing  and  its  consequences  to  other  parties  interested 
in  the  suit;  and  it  was  supposed  that  this  object  would  be 
obtained  by  preventing  the  witness  from  swearing  in  his 
own  interest  or  behalf,  which  is  the  same  thing.  The  wit- 
ness by  the  statute  in  such  a  case  is  not  prevented  from 
giving  evidence  against  his  interest.  ' 

"Mrs.  McMechen  declining  to  renounce  the  will,  moving 
for  the  appointment  of  an  administrator  with  the  will  an- 
nexed, and  the  will  itself  providing  so  liberally  for  her,  as 
the  evidence  shows,  convinces  my  mind  that  it  was  her 
individual  interest  to  have  the  will  sustained ;  her  evidence 
therefore  was  not  in  her  own  behalf,  but  against  her 
interest.  It  is  no  answer  to  say  that  her  evidence  was  in 
favor  of  her  children.  That  is  not  prohibited  by  the  stat- 
ute, but  expressly  allowed,  notwithstanding  the  witness 
may  be  interested  in  the  suit.  This  is  not  one  of  those 
cases  where  a  party  may  choose  his  side  of  the  contro- 
versy. Mrs.  McMechen,  as  we  have  seen,  could  not  con- 
test the  will  of  her  husband,  and  she  was  not  therefore  at 
liberty  to  choose  her  side.  She  had  elected  by  failing  to 
renounce  the  will  to  be  a  devisee  thereunder ;  and  while  she 
had  an  interest  in  the  will,  by  her  own  choice  that  interest 
was  in  favor  of  and  not  against  the  will;  and  she  ought 
therefore  to  have  been  made  an  appellee.  But  her  being 
made  so  would  not  compel  her  to  use   any  exertion   to' 

40b  Buck  T.  Staunton,  51  N.  T.  624;  Comell   t.   Cornell,   12   Hun    (N.   Y.), 
314. 
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sustain  the  -will.  She  could,  as  the  next  friend  of  her 
children,  carry  on  the  appeal  in  their  name  even  against 
herself,  and  as  we  have  seen,  her  evidence  being  against 
the  will  is  competent. ' ' 

So  a  surety  is  incompetent  to  testify  to  such  communi- 
cations in  an  action  against  his  principal,*^  and  the  prin- 
cipal is  incompetent  in  an  action  against  a  surety.*^  With 
respect  to  garnishees,  it  has  been  held  in  Minnesota  that 
upon  garnishee  disclosure,  the  executor  of  an  estate  may 
introduce  testimony  and  evidence  other  than  his  own,  for 
the  purpose  of  corroboration  and  explanation  by  develop- 
ing facts  additional  to  those  disclosed  by  him,  and  for 
the  purpose  of  showing  that  money  and  effects  under  his 
control  as  executor  do  not  in  fact  belong  to  the  judgment 
debtor.  It  was  held  in  the  same  case  that  the  statute*^ 
was  not  enacted  for  the  sole  benefit  of  representatives  of 
decedents,  and  in  such  garnishment  disclosure  proceed- 
ings the  judgment  debtor  is  a  party  interested,  and  is 
prohibited  from  testifying  on  behalf  of  the  executor  for 
the  benefit  of  the  estate  concerning  conversations  had  by 
the  judgment  debtor  with  the  testator  as  to  the  application 
of  the  devise  to  extinguish  a  debt  due  the  estate  in  case 
of  the  testator's  decease  prior  to  its  payment.**     The  court 

*1  Kyte  V.  Foran,  167  Pa.  252,  31  a   statute    that   is   not   only   broader 

Atl.    575.     See,  also,    In    re    Spott's  than,  but  in  conflict  with,  the  policy 

Estate,  156  Pa.  281,  27  Atl.  132.  of   similar   statutes   in   moSt    of    the 

42  Grommes  v.  St.  Paul  Trust  Co.,  states."  Start,  C.  J.,  dissented  from 
147  HI.  634,  37  Am.  St.  Rep.  248,  35  the  majority  opinion  on  the  ground 
N.  E.  820.  tliat  the  section  referred  to  is  an  ex- 

43  Minn.  Gen.  Stats.  1894,  §  5660  ception  to  the  general  rule  as  to  the 
(Bev.  Laws  1905,  §  4663).  competency    of    witnesses,     must    be 

44  Pitzl  V.  Winter,  96  Minn.  499,  strictly  construed,  and  should  not  be 
105  N.  W.  673,  5  L.  B.  A.,  N.  S.,  extended  to  cases  not  within  its  letter 
1009,  and  note  in  which  the  case  is  and  spirit.  See  Parker  v.  Maxwell, 
thus  commented  on:  "Very  few  of  51  Minn.  523,  53  N.  W.  754;  Liv- 
the  statutes  are  as  broad  as  the  Min-  ingston  v.  Ives,  35  Minn.  55,  27  N.  W. 
nesota  statute,  and  most  of  them,  by  74.  "The  object  of  the  statute,"  said 
their  express  language,  exclude  the  the  learned  chief  justice,  "is  to  pro- 
testimony  only  when  offered  against  teot  the  estates  of  deceased  persons, 
the  estate  of  the  decedent.  The  de-  Therefore  the  calling  of  a  party  as  a 
oision  in  Pitzl  v.  Winter  is  valuable  witness  by  an  executor  to  establish  a 
as  one  giving  a  liberal  construction  to  claim  against  such  party  in  favor  of 
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said  that  "interested  in  the  event,"  as  used  in  section  5660 
of  the  General  Statutes,  means  a  direct  and  immediate 
pecuniary  interest  adverse  to  that  of  the  party  against 
whom  his  testimony  was  offered.**''  "It  is  evident  that 
G-eorge  Winter,  the  judgment  debtor,  was  interested  in  the 
issue  between  the  parties,  although  not  a  party  to  the 
garnishee  proceedings.**"  In  the  latter  case  cited,  how- 
ever, the  action  was  brought  by  the  executor,  and  the  in- 
terested witness  who  testified  to  the  conversation  with  the 
deceased  was  called  by  the  opposite  party,  and  hence  the 
identical  question  presented  in  the  case  before  us  was  not 
decided.  The  suggestion  is  made  that  the  statute  was 
enacted  only  for  the  benefit  of  the  estate  of  the  deceased 
party,  and  cannot  be  invoked  by  other  parties  in  cases  like 
this,  where  the  representative  of  the  estate  relies  upon  such 
conversations.  And  it  is  further  claimed  that,  such  be- 
ing the  purpose  of  the  statute,  the  representative  of  the 
estate  may  waive  its  benefits.  In  support  of  this  propo- 
sition we  are  cited  to  certain  decisions  of  this  court.  That 
line  of  cases  is  simply  to  the  effect  that  if,  in  the  examina- 
tion of  a  witness,  the  party  who  might  have  taken  advan- 
tage of  the  statute  and  objected  to  the  conversation  did 
not  do  so,  he  could  not  thereafter  claim  the  benefit  of  the 

the  estate  he  represents  is  not  within  but  the  debtor  may,  according  to  the 
the  spirit  of  the  statute;  hence  it  is  decisions  of  this  court,  object  to  tes- 
an  implied  exception  thereto:  30  Am.  tifying  to  conversations  with  a  de- 
&  Eng.  Ency.  of  Law,  p.  1060;  State  ceased  party  by  virtue  of  the  statute, 
V.  Barge,  82  Minn.  256,  53  L.  R.  A.  remain  silent,  and  cheat  the  estate 
428;  84  N.  W.  911;  White  v.  Thomas,  out  of  its  just  demand.  Can  it  be 
91  Minn.  395,  98  N.  W.  101.  If  the  possible  that  the  statute  was  intended 
rule  laid  down  in  the  majority  opinion  to  and  does  invite  and  justify  such 
is  adhered  to,  it  will  result  in  many  rascality?  Was  not  the  statute  .  in- 
cases in  a  grave  miscarriage  of  jus-  tended  as  a  shield  for  the  protection 
tice.  Thus,  an  executor  may  be  satis-  of  the  estates  of  deceased  persons, 
fied  that  a  party  owes  the  estate  he  and  not  as  a  sword  to  strike  them 
represents  a  large  sum  of  money;  but  down?" 

the  evidence  to  prove  the  demand  is  a  44a  Lowe   v.   Lowe,    83    Minn.    206, 

conversation  between  the  debtor  and  86  N.  W.  11;   Bowers  v.  Schuler,  54 

the    deceased.     The   executor    brings  Minn.  99,  55  N.  W.  817. 

his   action   and   calls   the   debtor   for  44b  Manhan  v.   Halloran,  66   Minn, 

cross-examination  to  prove    his  case;  483,  69  N.  W.  619. 
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statute.  We  have  not  been  able  to  find  any  authorities 
from  other  states  having  a  similar  statute  which  support 
the  rule  contended  for.  The  statute  has  always  been 
strictly  construed  by  this  court,  upon  the  theory  that  its 
main  object  was  to  prevent  possible  fraud  when  one  of  the 
parties  had  been  removed  by  death.  Its  terms  are  broad, 
and  contained  nothing  to  restrict  their  application,  and, 
in  view  of  the  evolution  of  the  subject  evidenced  by  the 
growth  of  the  statute  from  preceding  enactments,**"  the 
intention  was  manifest  to  make  no  distinction  in  favor  of 
the  estates  of  deceased  parties.  Although  George  Winter 
testified  to  the  effect  that  his  father  had  signed  the  five 
hundred  dollar  note  as  a  surety,  yet  it  is  not  permissible  to 
assume  that  he  was  testifying  to  a  fact  when  giving  an  ac- 
count of  the  arrangement  with  his  father:  'Q.  Did  you 
make  any  promises  at  that  time  to  your  father,  John  Win- 
ter, about  this  note,  as  to  whether  it  should  be  paid  or  other- 
wise ?  A.  Yes ;  I  did.  I  promised  him  that,  if  I  could  not 
pay  it,  it  was  to  be  taken  out  of  my  share  of  the  estate.' 
The  same  question  and  answer  were  given  with  reference 
to  the  two  hundred  dollar  note.  The  suggestion  that  this 
amounted  to  no  more  than  a  statement  of  fact,  and  did 
not  necessarily  refer  to  a  conversation,  is  covered  by  Mad- 
son  V.  Madson,***  where  it  was  held  not  permissible  to 
state,  in  the  form  of  conclusions  of  fact,  the  result  of  a 
conversation,  for  the  reason  that  it  would  be  indirectly  a 
statement  of  what  the  parties  said.  It  was  error  to  re- 
ceive the  testimony  of  George  Winter,  and  the  order  ap- 
pealed from  is  accordingly  reversed." 

§  780  (792).  Waiver,  construction  of  statutes. — This 
exception  to  the  statutory  rule  removing  the  incompetency 
of  parties,  was  introduced  for  the  benefit  of  those  repre- 
senting the  deceased  or  incompetent  person;  and  their 
representatives  may,  if  they  choose,  -waive  this  privilege. 

tin  Chadwick  v.  Cornish,  26  Minn.  m  Madson  t.  Madson,  69  Minn.  37, 

28,  1  N.  W.  55.  71  N.  W.  824. 
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All  objection  to  the  competency  of  a  witness  as  to  a  trans- 
action with  an  incompetent  or  deceased  person  will  be 
deemed  waived,  if  it  is  not  made  at  the  time  that  the  evi- 
dence is  given.*®  At  one  time  there  was  a  break  in  the 
uniformity  of  the  decisions,  and  Michigan  and  New  Jersey 
had  decisions  wherein,  the  waiver  notwithstanding,  the  ap- 
pellate court  excised  evidence  admitted  by  waiver  or  for 
want  of  objection.*®  The  two  cases  last  cited  in  the  notes 
have  nevertheless  served  good  purpose  in  bringing  prom- 
inently into  notice  the  distinction  that  is  to  be  regarded 
between  testimony  admitted  contrary  to  a  statute  opposed 
to  public  policy  or  to  private  concern.  In  the  New  Jersey 
decision  correcting  the  earlier  case  cited"  the  court  said : 
* '  I  think  that  there  are  instances  where  the  court  would  be 
clearly  justified  in  striking  evidence  from  the  record, 
although  it  may  have  been  delivered  without  objection,  and 
its  objectionable  character  may  have  been  apparent  at  the 
time  of  its  delivery.  But  testimony,  to  be  subjected  to  such 
judicial  excision,  must  be  such  as  would  be  incompetent 
upon  one  of  the  grounds  included  by  legal  writers  upon 
evidence  among  classes  of  testimony  excluded  from  reasons 
of  public  policy.     The  exclusion  of  this  kind  of  testimony 

*5  Chapman  v.  Peebles,  84  Ala.  283,  is  not  allowed  to  testify  in  his  own 

4  South.  273;  Doty  v.  Doty,  159  HI.  behalf,  unless  called  by  the  court  or 

4fi,  42  N.  E.  174;  Bartlett  v.  Burden,  adverse  party,  objection  to  the  com- 

11  Ind.  App.  419,  39  N.  E.  175;   In  peteney  of  his  evidence  is  deemed  to 

re  Hull,  117  Iowa,  738,  89  N.  W.  979 ;  be  waived,  unless  made  when  the  tes- 

Kimball  v.  Thurman,  98  Ky.  578,  17  timony  is  offered:   Denbo  v.  Wright, 

Ky.  Law  Rep.   1222,  33   S.  W.  834;  53    Ind.    226.     See   the   late   case   of 

Dilley  v.  Love,  61  Md.  603;  Howatt  v.  Conrey  v.  Pratt  (Mo.),  154  S.  W.  749. 

<Jreen,  139  Mich.  289,  102  N.  W.  734;  «  McHugh  v.  Dowd,  86  Mich.  412, 

Gerhardt   v.   Tucker,   187  Mo.  46,  85  49  N.  W.  216;   Monfort  v.  Rowland, 

S.   W.   552;     Parrish   v.   McNeal,   36  38     N.   J.    Eq.     181.     The     case     of 

Neb.  727,  55  N.  W.  222;  Hickok  v.  Achilles  v.   Achilles,   137  111.  589,  28 

Bunting,  67  App.  Div.  560,  73  N.  T.  N.  E.  45,  was  an  objection  before  the 

Snpp.    967;     Norris   v.   Stewart,    105  master,  who  had  no  power  to  rule  on 

N.  C.  455,  18  Am.  St.  Rep.  917,  10  the  point,  and  therefore  a  subsequent 

S.  E.  912;   Cowles  v.  Cowles,  81  Vt.  cross-examination  was  held  no  waiver. 

4d8,    71    Atl.    191;     Weidenhoft    v.  47  Rowland  t.  Rowlajid,  40  N.  J. 

Primm,    16   Wyo.   340,   94   Pac.   453.  Eq.  281. 
So  in  states  where  the  representative 
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does  not  rest  upon  any  consideration  of  its  effect  upon  the 
particular  litigation  in  which  it  is  offered.  On  the  con- 
trary, the  admission  of  such  testimony  may  be  of  incal- 
culable value  in  eliciting  the  truth  in  the  action,  but  it  is, 
nevertheless,  excluded  because  the  mischiefs  resulting  to 
the  public  from  the  fact  that  such  testimony  may  be  com- 
pelled, is  supposed  to  be  of  more  importance  than  the  ascer- 
tainment of  the  truth  in  the  particular  case.*^  ....  Evi- 
dence of  this  kind  is  under  the  control  of  the  court,  who  can, 
upon  its  own  motion,  exclude  it,  nor  will  consent  of  the 
parties  to  the  action  aid  its  admission,  because  the  state 
i^  interested  in  preserving  the  secrets  of  persons  other  than 
the  parties,  and  it  is  only  by  the  consent  of  all  parties  to 
be  affected  by  the  disclosure  that  the  fundamental  objec- 
tion to  its    admission    is    removed The    exception 

ingrafted  upon  the  general  competency  of  all  parties,  that 
where  one  is  dead  and  is  represented  in  the  suit,  then  the 
living  party  shall  not  be  permitted  to  testify,  is  only  a 
regulation  to  secure  mutuality  in  the  action  itself.  The 
admission  of  such  testimony  affects  no  one  but  the  par- 
ties, and  none  but  the  parties  are  interested  in  the  exercise 
of  the  power  given  to  exclude  this  testimony.  It  stands 
upon  the  same  footing  of  any  other  testimony  which  might 
have  been  the  subject  of  objection,  and  which  the  parties 
have  admitted  without  objection.  Now,  the  rule  is  well 
settled  that  a  party  or  his  counsel  cannot  sit  by  and  accept 
the  chance  of  a  witness  making  evidence  in  his  favor,  and 

■48  It  is  because  it  involves  the  vio-  side  in  excluding  it,  but  it  is  because 
lation  of  thp  confidence  reposed  in  the  interests  of  the  party  must  suc- 
prpfessional  advisers,  or  the  revela-  cumb  to  the  policy  that  insures  per- 
tion  of  state  secrets,  or  the  disclosure  feet  freedom  of  communication  be- 
ef the  confidence  of  the  marriage  re-  tween  client  and  counsel,  as  a  general 
lation  at  common  law,  or  the  disrup-  means  of  administering  justice,  be- 
tipn  qf  the  protecting  secrecy  of  the  cause  its  exclusion  secures  the  peace 
jury-room,  or  the  demoralization  re-  and  unity  of  the  marriage  state,  pro- 
sultiilg  from  indecent  disclosures,  that  tects  the  communications  between 
it  is  excluded.  It ,  is  not  because  it  governmental  departments,  and  se- 
would  be  unfair  to  one  of  the  parties  cures  the  independence  of  grand 
litigant  to  admit  it,  for  in  most  in-  jurors  and  the  stability  of  verdicts: 
stances  the   hardship   is  to   the   other  Rowland  v.  Eowland,  supra. 
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then,  after  ascertaining  its  force,  raise,  for  the  first  time, 
an  objection  to  its  competency."*®  In  the  Michigan  case^" 
the  defendant  was  permitted,  without  objection,  to  testify 
to  matters  equally  within  the  knowledge  of  the  deceased. 
Notwithstanding  the  absence  of  objection,  it  was  sought  to 
have  it  stricken  from  the  record  and  reliance  was  placed 
upon  the  earlier  case  referred  to.^^  The  court  distin- 
guished that  case,  saying  that  in  it  one  of  the  defenses  in- 
terposed was  the  statute  of  limitations,  and  the  language 
there  used  must  be  construed  with  reference  to  the  law  that 
no  claim  barred  by  the  statute  of  limitations  can  be  allowed, 
by  consent  or  otherwise,  against  the  estate  of  a  deceased 
person.^2  An  administrator  and  his  counsel  cannot  sit  by 
without  objecting  to  the  admission  of  incompetent  evidence, 
and  expect  the  trial  judge  to  rule  it  out  on  his  own  motion. 
The  objection  must  be  to  the  competency  of  the  witness,  not 
merely  to  the  competency  or  relevancy  of  the  evidence.  It 
must  be  specifically  addressed  to  the  point,  such  as  that  the 
witness  is  incompetent  to  answer  the  question  because  it 
involves  a  personal  transaction  between  him  and  the  de- 
ceased prohibited  by  the  statute  and  out  of  an  abundance 
of    caution,  giving    the  particular    section  relied    upon.^^ 

49  The  only  exception  to  this  rule  court,   after   stating    the   -well-settled 

is  where  the  ground  for  exclusion  was  rule,   observed    that    if    the    adverse 

not  discovered  until  after  the  evidence  party  desired  to  object  to  transactions 

was   in.     If   he   knows   it,   or   should  with  the  decedent,  he  must  do  so  in 

know  it,  at  the  time  the  testimony  is  season,   and   not  wait    till  he  learns 

delivered,   the    party  is   presumed  to  what  they  are,  and  then,  if  they  bear 

have  waived  his  objection.     The  rule  unfavorably   on    his     case,   move     to 

in  this  regard  is  very  clearly  stated,  strike   them   out:    Quiu  v.   Lloyd    41 

and  the  cases  in  this  state  collected  N.  Y.  349. 

in   the   opinion   of    Mr.   Justice  Van  50  Barbier  v.  Young,  115  Mich.  100 

Syekel,  in  the  case  of    Berryman  v.  72  N.  W.  1096. 

Graham,   21   N.   J.   Eq.   370,   decided  51  Hugh  y.  M'Dowd,  supra. 

in  this  court.     This  rule  was  appUed  52  McGee  v.  McDonald's  Estate,  66 

by  the  court  of  appeals  in  New  York,  Mich.  629,  33  N.  W.  737. 

in  a  case  where  the  evidence  of  the  53  Mann  v.  Balfour,  187  Mo.  290 

living  party  had  been  given  concern-  86  S.  W.  103;  Perkins  v.  Berry,  103 

ing     transactions     with     a     deceased  N.   C.   131,   9    S.   E.   621;     Hoa'g    v. 

party.     The  referee  before  whom  the  Wright,  174  N.  Y.  36,  63  L.  E.  A.  163 

cause  was  tried  struck  it  out.     The  66   N.   E.   579;   Wells  v.  Chase    126 
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Inasmuch  as  the  incompetency  of  the  witness  is  limited  to 
the  statutory  disqualifications  and  the  witness  may  not  be 
generally  incompetent,  it  follows  that  an  objection  to  the 
examination  of  the  witness  for  any  purpose  is  insufficient.®* 
But  the  objection  to  such  testimony  is  not  waived  merely 
by  the  fact  that  a  witness  is  examined  by  the  representative 
to  ascertain  whether  he  is  rendered  incompetent  by  these 
statutes.®''  The  strict  rule  that  the  adverse  party  is  incom- 
petent to  testify  to  any  fact  equally  within  the  knowledge 
of  the  deceased  has,  however,  been  established  in  some 
states.^^  The  courts  of  these  states  hold  that  the  mere 
fact  of  knowledge  on  the  part  of  the  deceased  or  incom- 
petent person,  no  matter  how  slight  that  knowledge  may 
have  been,  is  sufficient  to  disqualify  the  adverse  party.®'' 
They  also  hold  that  evidence  as  to  facts  equally  within  the 
knowledge  of  the  deceased  or  incompetent  person  cannot 
be  received.  As  we  have  shown  above,  the  strictness  of  the 
statute  does  not  affect  the  consequences  of  a  waiver  with 
the  single  exception  of  the  admission  of  the  evidence  being 
contrary  to  public  policy.  Objection  to  the  competency  of 
a  witness  must  be  made,  if  known,®^  before  his  examination 
in  chief  as  to  the  matter  on  which  he  is  alleged  to  be  incom- 

Wis.  202,  105  N.  W.  799;  Crebbin  t.       Crebbin  v.   Jarvis,   64  Kan.   885,   67 


Jarvis,   64   Kan.   885,   67    Pae.   531 


Hines  v.   Consolidated    Coal    &  Lime       Md.  567,  48  Atl.  1060 ;  Stone  v.  Hunt,^ 


Co.,  29  Ind.  App.  563,  64  N.  E.  886 
Davis  v.  Hall,  128  Iowa,  647,  105  N, 
W.  122;  Field  v.  Field,  39  Tex.  Civ, 
App.  1,  87  S.  W.  726;  failure  to  ob' 
ject  in  probate  court  waives  in  supe- 
rior court:  In  re  Imboden's  Estate, 
111  Mo.  App.  220,  86  S.  W.  263 
See,   also,  Worthington  v.  Worthing- 


Pae.   531;     Brewer    v.   Bowersox,   92 


114  Mo.  66,  21  S.  W.  454;   Ham  v. 
Van  Orden,  84  N.  Y.  257. 

55  Tretheway  v.  Carey,  60  Minn. 
457,  62  N.  W.  815. 

56  Wood  V.  Fox,  8  Utah,  380,  32 
Pae.  48;  McHugh  v.  Dowd's  Estate, 
86  Mich.  412,  49  N.  W.  216;  Simpson 

V.  Gafney,  66  N.  H.  261,  20  Atl   931: 

ton,   112   Md    135    76   Atl.   46.     The  ^^^^  ^    ^'        ^3^  ^.^^'  3^     ^oi  V. 

reference  to  the  statute  has  been  held  ~.    _^j. 

to  be  not  essential:   Sanford  ^.  EUi-  "         ', 

thorp,  95  N.  Y.  48.     See  the  late  case  ^  "  ^™^*"   '•    Kimball,    16    Mich, 

of  Williams  v.  Joins,  34  Okl.  733,  126  ^^-^• 

Pae.  1013.  08  Branch  v.   Makeig,   9   Tex.   Civ. 

54  Daughdrill    v.     Daughdrill,    108  App.   399,   28   S.   W.   1050    (incompe- 

Ala.  321,  19  South.  185;  McDonald  v.  tency   disclosed   and   objected    to   on 

Young,  109  Iowa,  704,  81  N.  W.  155;  cross-examination). 
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petent.  AVhen  the  question  is  put  the  objection  should  be 
made.  While  the  statutes  generally  provide  that  no  party 
or  interested  person  shall  be  allowed  to  testify  in  the  eases 
we  are  discussing,  they  have  been  construed  to  mean,  not 
that  the  witness  shall  not  be  sworn,  for  he  might  prove 
other  and  competent  matter,  but  that  it  is  proper  to  allow 
him  to  be  sworn,  and  timely  objection  should  be  made  when 
the  question  indicated  that  he  is  incompetent  under  the 
statute  to  answer  it.^®  An  objection  to  competency  is  not 
waived  by  the  failure  of  a  guardian  ad  litem  to  object  to 
the  testimony.  Whenever  the  property  rights  of  an  infant 
are  drawn  into  litigation,  and  the  infant  himself,  whether 
as  plaintiff  or  defendant,  has  been  brought  into  court,  he 
at  once  becomes  the  ward  of  the  court,  and  as  such  it  is  the 
duty  of  the  court  to  see  that  his  rights  as  such  are  prop- 
erly protected.*"  Upon  that  principle,  it  is  held  that  when 
incompetent  and  illegal  evidence  is  introduced  without 
objection  by  the  guardian  or  guardian  ad  litem,  the  court 
is  bound  to  notice  and  exclude  such  evidence.*^  If,  having 
a  legally  appointed  guardian,  such  guardian  does  not  ap- 
pear to  the  action  for  the  purpose  of  managing  his  suit, 
it  is  the  duty  of  the  court  to  appoint  a  guardian  ad  litem  to 
perform  that  duty.  If  the  guardian  who  undertakes  the 
performance  of  this  trust,  whether  he  be  the  general  guard- 
ian or  merely  a  guardian  ad  litem,  fails  to  properly  protect 
the  interests  of  the  ward,  it  is  the  duty  of  the  court,  sua 
sponte,  to  compel  him  to  do  so  whenever  the  fact  in  any 
manner  is  brought  to  the  notice  of  the  court.  If,  for  in- 
stance, the  infant  is  defending,  and  his  guardian  has  failed 
to  file  some  pleading  essential  to  the  admission  of  his  de- 

69  Holloway  v.  Galloway,  51  lU.  was  held  that  permitting  the  -witness 
159 ;  Davis  v.  Hall,  supra;  LeTering  to  state  that  her  deceased  father  owed 
V.  Langley,   8  Minn.   107;   HoUmann       her  money  was  not  a  waiver  so  as  to 


V.  Lange,  143  Mo.  100,  44  S.  W.  752 
Boone  v.  Eidgway,  29  N.  J.  Eq.  543 
Meroney    v.   Avery,  64    N.   C.    312 


allow  her  to  answer  over  objection 
whether  he  ever  promised  to  repay  it. 
See,  also,  §  796,  post. 


Pillow  V.  Southwest  Virginia  etc.  Co.,  60  Lloyd  v.  Kirkwood,  112  111.  338. 
92  Va.  144,  53  Am.  St.  Rep.  804,  23  61  Johnston  v.  Johnston,  138  HI. 
S.  E.  32.  In  New  York,  in  McMur-  385,  27  N.  E.  930;  Barnard  v.  Bar- 
ray  V.  Ennis,  14  N.  T.  Snpp.  635,  it  nard,  119  HI.  92,  8  N.  E.  320. 
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fense,  or  has  filed  one  so  imperfect  as  not  to  be  sufficient 
for  that  purpose,  it  is  the  duty  of  the  court,  whenever  the 
fact  is  disclosed,  to  see  that  the  proper  pleading  is  filed  on 
behalf  of  the  infant  before  proceeding.  These  general 
propositions  are  so  well  settled  and  understood  that  they 
will  hardly  be  controverted.®^* 

§  781  (792).  Waiver  by  examining  adverse  party — 
Depositions. — The  privilege  of  objecting  to  the  competency 
of  an  adverse  party  as  a  witness  to  transactions  or  com- 
munications with  a  deceased  or  incompetent  person  is 
ivaived  when  the  representative  calls  the  adverse  party  as 
a  witness;®^  and,  when  so  called,  the  adverse  party  may 
testify  as  to  the  whole  transaction.®*  Where  the  statute 
provided  that  neither  party  should  testify  unless  the  admin- 
istrator "elects  so  to  testify,"  the  calling  of  the  other  party 
as  a  witness  by  the  administrator  is  the  exercise  of  his 
election.  If,  in  such  cases,  the  administrator  elects  to 
testify  in  respect  to  the  excepted  facts,  it  is  clear  that  both 
parties  are  competent  witnesses,  and  neither  party  is  ex- 
cused or  excluded  as  a  witness  to  any  relevant  fact.  "If 
it  be  conceded  that  under  the  statute  the  administrator 
could  not,  without  making  himself  a  witness  as  to  the  same 
matters,  compel  the  defendant  to  testify  in  respect  to  facts 

61a  Lloyd  T.  Kirkwood,  supra.  N.  Y.  575,  21  N.  E.  698;  Watkins  v. 

62  German  v.  Brown,  145  Ala.  364,  Hughes,   206     Pa.   526,   56     Atl.   22 ; 

39    Soutli.    742;    Allen   v.    Shires,   47  Grothaus   v.   Witte,   72   Tex.   124,   11 

Colo.  433,  107  Pae.  1070;  Warren  v.  S.  W.  1032;  Dee  v.  King,  77  Vt.  230, 

Adams,   19   Colo.   515,   36   Pac.   604;  68   L.   E.   A.   860,   59   Atl.   839.     See 

Bertolet  v.  Stoner,  164  111.  App.  605;  the  late  ease  of  Jones  v.  Prudential 

Keithley  v.  Stafford,  126  HI.  507,  18  Ins.  Go.  of  America  (Mo.  App.),  155 

N.   E.   740;    Bartlett    v.   Burden,   11  S.  W.  1106. 

Ind.  App.  419,  39  N.  E.  175;  Smyth  63  NiccoUs  v.  Esterly,  16  Kan.  32; 
V.  Smyth,  24  Iowa,  491;  Nioeolls  v.  Warren  v.  Adams,  19  Colo.  515,  36 
Esterly,  16  Kan.  32;  Duvall  v.  Ham-  Pac.  604;  Currie  v.  Mickie,  123  Wis. 
bleton,  98  Md.  12,  55  Atl.  431 ;  Dun-  120,  101  N.  W.  370.  When  evidence 
lap  T.  Dunlap,  94  Mich.  11,  53  N.  W.  is  given  of  admissions  of  adverse 
788;  rirst  Nat.  Bank  of  Shakopee  v.  party  as  to  transactions  with  de- 
Strait,  75  Minn.  396,  78  N.  W.  101;  ceased  he  may  rebut  fully:  Gallagher 
Strode  v.  Frommeyer,  115  Mo.  App.  v.  Kiley,  115  Ga.  420,  41  S.  E.  613.  ■ 
220,  91  S.  W.  167;  Nay  v.  Curley,  113 
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which  occurred  in  the  lifetime  of  the  deceased,  his  require- 
ment of  such  testimony  of  the  defendant  would  be  a  waiver 
of  his  right  of  objection  -to  being  himself  made  a  witness 
by  the  defendant,  if  he  had  such  right.  Such  a  waiver 
would  be  an  election  by  the  administrator  to  testify,  within 
the  meaning  of  the  statute.  If  the  administrator  had  not 
the  right  to  require  the  defendant's  testimony,  unless  him- 
self willing  to  testify,  his  insistence  upon  such  testimony 
was  an  announcement  of  his  own  willingness  to  testify,  and 
he  could  not  object  If  called  by  his  opponent.  The  finding 
of  fact  in  the  case  that  the  administrator  did  not  elect  to 
testify  cannot  overcome  or  control  the  legal  effect  of  what 
he  did.  The  immateriality  or  incompetency  on  other 
grounds  of  any  testimony  which  the  administrator  might 
be  able  to  give  could  not  deprive  him  of  his  power  of  elec- 
tion, if  such  election  is  necessary  to  entitle  him  to  examine 
the  defendant."®*  Under  the  Wisconsin  statute,**^  it  was 
held  in  an  action  by  some  of  the  children  of  an  intestate  to 
set  aside  a  deed  and  mortgage  given  to  other  children  of 
the  intestate  that  when  the  plaintiffs  called  the  defendants 
and  examined  them  as  to  the  consideration  for  the  deed,  the 
defendants  were  entitled  to  show  that  the  real  considera- 
tion was  an  agreement  to  support  the  grantor.  "The  pre- 
cise consideration  of  the  mortgage  and  deed  in  question 
does  not  appear.  The  offer  of  the  testimony  of  the  defend- 
ants tending  to  show  such  consideration,  or  the  agreement 
upon  which  such  mortgage  and  deed  were  given,  was  ex- 
cluded by  the  court  on  the  ground  that  it  called  for  trans- 
actions between  them  and  the  deceased  within  the  meaning 
of  section  4069,  Rev.  St.  1898.  And  yet  the  plaintiffs  had 
previously  called  the  defendants,  and  examined  them  as 
adverse  parties,  under  section  4068,  as  to  the  giving  of  the 
mortgage  and  the  deed  by  the  deceased  to  the  defendant 
Otto;  that  the  only  consideration  paid  therefor  was  the 
support  and  care  of  the  old  man  for  the  last  five  or  six 

64  Palmer  v.  Bass,  69  N.  H.  300,  65  Rev.  Stats.  1898,  §|  4068,  4b69. 

41  Atl.  447. 
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years  of  Ms  life  and  his  doctor 's  bills  and  funeral  expenses 
and  fifteen  dollars  in  money ;  that  the  defendants  went  with 
the  deceased  to  town  at  the  time  the  mortgage  was  exe- 
cuted, and  also  at  the  time  the  deed  was  executed ;  that  Otto 
received  a  transfer  of  the  personal  property  before  he  re- 
ceived the  deed ;  and  that  in  consideration  of  the  mortgage 
the  defendants  were  to  support  and  care  for  the  deceased 
during  the  last  five  years  of  his  life.  We  are  constrained  to 
hold,  that  by  such  adverse  examination,  the  plaintiffs,  under 
the  statutes  cited,  opened  the  door  for  the  admission  of  the 
testimony  of  the  defendants  offered,  tending  to  prove  that 
the  consideration  for  the  mortgage  was  an  agreement  on  the 
part  of  the  defendants  to  support  and  take  care  of  the  de- 
ceased during  the  remainder  of  his  life^ — ^provide  food  and 
necessary  clothing,  medical  attendance,  and  a  decent  burial ; 
and  that  a  similar  agreement  was  the  consideration  for  giv- 
ing the  deed ;  and  that  the  exclusion  of  such  testimony  was 
error.'"'®  In  the  consideration  of  the  principles  which 
guide  the  courts  in  the  application  of  the  doctrine  of 
waiver  in  these  cases,  the  reason  of  the  statute  is  material 
and  a  useful  guide.  The  very  object  of  excluding  the 
evidence  concerning  statements  made  by  a  man  since  de- 
ceased was  to  prevent  garbled  or  untruthful  versions  of 
interviews  with  him  being  given  by  a  party  interested  in 
establishing  them  to  the  detriment  of  the  estate,  when 
there  was  no  opportunity  of  rebutting  them  by  reason  of 
the  seal  set  on  the  lips  of  the  decedent.  To  allow  such  evi- 
dence would  be  productive  of  that  inequality  which  the  law 
abhors.  As  we  have  just  shown,  that  inequality  may  never- 
theless be  removed  by  the  representative  using  the  adver- 
sary as  a  witness.  But  there  are  other  ways.  The  priv- 
ilege of  objecting  to  the  competency  of  the  adverse  party 
is  also  deemed  to  be  waived  if  the  representative  intro- 
duces testimony  as  to  the  transaction  or  communication  in 

66  Drinkwine  v.  Gruelle,   120  Wis.       v.  MicMe,  123  Wis.  120,  101  N.  Vv, 
628,  98  N.  W.  534.     See,  also,  Currie      370. 
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question.®^  This  may  be  done  by  introducing  the  deposi- 
tion of  the  deceased  or  incompetent  person."^  This  renders 
the  adverse  party  competent  to  testify  fnlly  as  to  those 
transactions  dealt  with  in  the  deposition,  but  he  cannot  go 
into  other  communications  or  transactions.*®  Thus,  when 
in  a  suit  concerning  a  right  of  way  over  defendant's  land 
the  plaintiff  called  and  used  the  defendant  as  a  witness 
upon  the  question,  among  other  things,  whether  plaintiff's 
predecessor  in  title  had  passed  over  the  land,  his  habit 
and  custom  in  so  doing,  to  what  extent,  under  what  circum- 
stances and  for  what  purpose,  he  made  the  defendant  a 
general  witness  upon  that  question,  and  he  thereby  waived 
the  statutory  incompetency  of  the  defendant  as  a  witness  ;'''* 
and  it  was  held  he  could  not,  afterward,  complain  because 


67  Cousins  V.  Jackson,  52  Ala.  262; 
Hurd  V.  Fleck,  34  Colo.  262,  82  Pac. 
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435,  68  N.  B.  373;  Eidler  v.  Eidler, 
103  Iowa,  470,  72  N.  W.  671 ;  Crafton 
V.  Inge,  124  Ky.  89,  30  Ky.  Law  Eep. 
3i3,  98  S.  W.  325;  Dowis'  Heirs  v. 
Elliott,  16  Ky.  Law  Eep.  520,  29  8. 
W.  142;  Burleigh  v.  White,  64  Me. 
23;  Cline  v.  Dexter,  72  Neb.  619,  101 
N.  W.  246 ;  Dow  v.  Merrill,  65  N.  H. 
107,  18  Atl.  317;  Greenwood  v.  Henry, 
52  N.  J.  Eq.  447,  28  Atl.  1053;  Mc- 
Laughlin V.  Webster,  141  N.  Y.  76, 
35  N.  E.  1081;  Wolfe  v.  Hampton, 
131  N.  C.  5,  42  S.  E.  332;  Eankin  v. 
Hannan,  38  Ohio  St.  438;  Eudolph  v. 
Eudolph,  207  Pa.  339,  56  Atl.  933; 
Dyson  v.  Jones,  65  S.  C.  308,  43  S.  E. 
667;  Dee  v.  King,  77  Vt.  230,  68 
L.  E.  A.  860,  59  Atl.  839;  Copeland 
V.  Copeland  (Va.),  24  S.  E.  218;  Zane 
V.  Pink,  18  W.  Va.  693;  Currie  v. 
Michie,  123  Wis.  120,  101  N.  W.  370 ; 
Mumm  V.  Owens,  2  Dill.  (U.  S.)  475, 
Fed.  Cas.  No.  9919.  When  repre- 
sentative himself  gives  or  introduces 
evidence,  see  the  late  cases:  Freda  v. 


Tischbein  (Mich.),  140  N.  W.  502; 
Galvin  v.  Knights  of  Father  Mathew 
(Mo.  App.),  155  S.  W.  45.  See,  also, 
Domeracki  v.  Janikowski,  255  HI.  575, 
99  N.  E.  579. 

68  Monroe  v.  Napier,  52  Ga.  385; 
Bakes  v.  Brown,  34  Neb.  304,  51  N. 
W.  848;  Eaves  v.  Harbin,  12  Bush 
(Ky.),  445;  Allen  v.  Chouteau,  102 
Mo.  309,  14  S.  W.  869;  Mumm  v. 
Owens,  2  Dill.  (IT.  S.)  475,  Fed.  Cas. 
No.  9919;  Drewry  v.  Hopper,  77 
Miss.  744,  27  South.  597. 

69  Causler  v.  Wharton,  62  Ala.  358 ; 
Garrus  v.  Davis,  234  HI.  326,  84  N.  E. 
924;  Burleigh  v.  White,  64  Me.  23; 
Wilbur  V.  Grover,  140  Mich.  187,  103 
N.  W.  583;  Tretheway  v.  Carey,  60 
Minn.  457,  62  N.  W.  815;  Allen  v. 
Chouteau,  102  Mo.  309,  14  S.  W.  869; 
Martin  v.  Hillen,  142  N.  T.  140,  36 
N.  E.  803;  Hopkins  v.  Bowers,  108 
N.  C.  298,  12  S.  E.  984;  Lahey  v. 
Heenan,  81  Pa.  185 ;  Jackson  v.  Mum- 
ford's  Exr.  (Jackson  v.  Jones),  74 
Tex.  104,  11  S.  W.  1061;  In  re  Shaw, 
109  Fed.  780. 
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the  defendant  gave  testimony  in  his  own  behalf  more 
fully  upon  the  same  subject  matter.^^  During  an  action  for 
money  due  on  an  award  as  compensation  for  giving  up  a 
property  purchased  the  defendant  died  and  his  adminis- 
trator defended,  and  called  as  a  witness  the  plaintiff,  and 
examined  him  about  a  certain  advertisement  of  the  prop- 
erty he  had  sold  while  in  possession  of  the  place,  but  in 
the  direct  examination  never  alluded  to  any  transaction, 
or  occurrence,  or  conversation  about  the  business  between 
the  intestate  and  the  plaintiff.  On  the  cross-examination, 
the  plaintiff  was  allowed  to  testify,  over  defendant's  objec- 
tion, about  various  transactions  between  the  deceased  and 
himself,  and  swore  that  he  delivered  much  property,  indeed 
all  that  was  unsold,  to  defendant's  intestate,  and  paid 
defendant's  intestate  the  money  value  of  that  sold  by  him. 
"This  went  to  the  vitals  of  the  case.  The  question  in  dis- 
pute was,  had  Mulligan  returned  the  unsold  personalty  to 
Keaton,  and  paid  him  for  the  part  sold?  He  was  permitted 
to  testify  to  this  point,  and  thus  to  prove  his  whole  case, 
when  the  other  party  to  the  transaction  was  dead  and 
could  not  confront  him.  It  is  clear  that  he  could  not  offer 
himself  as  a  witness  to  prove  this ;  the  question  is,  can  he, 
when  the  other  side  put  him  up  to  prove  by  him  matters 
outside  of  any  conversation  or  dealing  between  the  parties, 
go  himself,  then,  into  that  forbidden  and  illegal  field  into 
which  he  could  not  have  entered  otherwise  ?  He  had  a  right 
to  explain  fully — to  the  utmost  extent — the  whole  business 
about  which  h,e  was  interrogated  directly;  but  we  think 
that  he  could  not  prove  the  delivery  of  property  to  defend- 
ant, or  the  payment  of  money  to  him,  no  question  on  the 
direct,  examination  having  been  asked  him  on  either 
point.  Especially  must  this  be  so  when,  as  in  this  case, 
defendant  offered  hot  to  introduce  the  advertisement 
about  which  plaintiff  had  testified,  and  to  withdraw  him 
altogether  as  a  witness.  We  think  that  the  court  erred 
in  giving  this  latitude  to  the  cross-examination  of  the 
plaintiff  by  his  own  counsel,  especially  as  tlie  court  did  not 

71  Dee  V.  King,  77  Vt.  230,  68  L.  E.  A.  SCO,  59  Atl.  839. 
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allow  defendant  to  withdraw  him  as  a  witness  nuder  the 
facts  in  the  record.  This  ruling  does  not  conflict  with  the 
principle  heretofore  decided ''^^  that  a  witness  examined  in 
chief  on  one  point  may  be  cross-examined  on  all.  Those 
cases  rule  that  he  may  be  cross-examined  on  all  legal 
points,  to  which  it  was  legal  to  examine  him,  and  which  he 
was  competent  to  prove.  There  was  evidence  tending  to 
show  that  Mulligan  had  complied,  on  his  part,  with  the 
award  outside  of  his  own  testimony;  but  the  evidence  on 
the  point  was  conflicting,  and  we  cannot  say  what  might 
have  been  the  verdict,  if  this  illegal  testimony  of  the  plain- 
tiff, directly  to  the  point  in  issue,  had  been  excluded.  This 
testimony  may  have  made  the  verdict,  and  we  must  grant 
a  new  trial  on  this  ground. "  '^^  In  Indiana  the  rule  is  ' '  once 
a  witness  always  a  witness.  "'^^^  In  pointing  out  the  policy 
of  the  law  with  reference  to  evidence  of  transactions  with 
deceased  persons,  the  Indiana  court  in  the  case  last  cited 
said :  ' '  Our  statute  concerning  the  incompetency  of  par- 
ties, in  suits  by  or  against  heirs  or  devisees,  to  testify  to 
any  matter  which  occurred  prior  to  the  death  of  the  an- 
cestor, is  a  remnant  of  the  common-law  doctrine  concern- 
ing the  incompetency  of  witnesses  having  a  legal  interest. 
The  modem  view  is  that  in  the  main  it  makes  for  the  ascer- 
tainment of  the  truth  to  permit  all  witnesses  to  testify,  but 
in  cases  coming  within  said  section  and  kindred  sections  the 
impossibility  of  contradicting  the  witness  by  the  testimony 
of  the  ancestor  furnished  a  sufficient  reason  to  the  mind  of 
the  legislature  for  excluding  the  testimony  of  such  wit- 
nesses as  to  what  occurred  prior  to  the  death  of  the  an- 
cestor. In  instances  where  a  witness'  incompetency  at 
common  law  was  based  on  public  policy,  the  rule  of  incom- 
petency could  not  be  avoided  by  consent,  but  the  objection 

71a  Dawson    v.    Callaway,    18    Ga.  163  Mo.  234,  63  S.  W.  672;  Miller  v. 

573;     Aiken    v.    Cato,    23    Ga.    154;  Montgomery,   78    N.   Y.   282;     In  re 

Lunday  v.  Thomas,  26  Ga.  537.  Shaw,  109  Fed.  780. 

72  Perry  v.  Mulligan,  58  Ga.   479.  72a  Young  v.  Montgomery,  161  Ind. 

See,  also,  Ross,  t.  Eoss,  140  Iowa,  51,  68,  67  N.  E.  684. 
117    N,   W.    1105;    Tygard   v.   Falor, 
Evidence  IV — 47 
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of  interest  seems  to  have  been  founded,  not  on  public 
policy,  but  merely  up«on  the  supposed  improbability  of  the 
testimony  of  interested  witnesses.  Thus  it  was  said  by 
Lord  Chief  Baron  Gilbert:  'Where  a  man  who  is  inter- 
ested in  the  matter  in  question  would  also  prove  it,  it 
rather  is  a  ground  for  distrust  than  any  just  cause  of  be- 
lief; for  men  are  generally  so  short-sighted  as  to  look  to 
their  own  private  benefit,  which  is  near  them,  rather  than 
to  the  good  of  the  world,  "which,  though  on  the  sum  of 
things  really  best  for  the  individual,"  is  more  remote. 
Therefore,  from  the  nature  of  human  passions  and  actions, 
there  is  more  reason  to  distrust  such  a  biased  testimony 
than  to  believe  if^^"  The  rule  of  incompetency  because 
of  interest  was  more  relaxed  in  chancery,  and  a  failure  to 
make  the  objection  seasonably  operated  as  a  waiver  of  it  at 
law.'2°  It  is,  of  course,  unnecessary  to  examine  the  cu- 
rious learning  upon  the  subject  of  interest,  but  a  compar- 
ison of  the  earlier  English  cases  with  those  of  more  recent 
date  shows  that  the  observation  of  Lord  Mansfield  on  the 
question  of  interest  was  justified  that  'the  old  cases  on  the 
competency  of  witnesses  have  gone  on  very  subtle  grounds, 
but  of  late  years  the  courts  have  endeavored,  as  far  as 
possible,  consistently  with  these  authorities,  to  let  the  ob- 
jection go  to  the  credit,  rather  than  the  competency,  of  the 
witness. ''^^'^  Our  statute  permits  a  party  to  call  his  ad- 
versary and  examine  him,'^^^  and  the  question  arises  as  to 
whether  this  course  does  not  preclude  such  party  from 
afterward  claiming  that  the  witness  is  incompetent  on 
other  points.  In  this  connection  the  adjudications  upon 
the  question  of  interest  throw  much  light.  Morgan  v. 
Bridges  ''^'  was  an  action  for  an  escape.  The  plaintiff  had 
called  the  bailiff,  who  had  made  the  arrest,  to  prove  the  fact, 
there  being  no  return  upon  the  writ.  The  defendant  pro- 
ceeded to  cross-examine  the  witness,  to  which  Marryatt, 

721.  Gilbert,  Ev.  223.  T26  Burns'  Bey.  Stats.   (Ind.)   1901, 

720  3  Phil,  on  Bv.  97.  §  510. 
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for  the  plaintiff,  objected,  and  Abbot,  J.,  is  reported  as 
saying  'that  it  would  be  desirable  that  a  sheriff's  officer 
should  not  be  examined  in  support  of  his  case,  but  that, 
since  he  had  been  called  as  a  witness  for  the  plaintiff,  he 
was  of  opinion  that  he  was  to  be  consiiiered  as  a  witness 
for  all  purposes.'  In  Fulton  Bank  v.  Stafford,'''^^  one 
Mather  was  called  as  a  witness  on  behalf  of  the  plaintiif, 
and  he  testified  to  the  signatures  to  the  note  and  bills  of 
exchange  in  suit.  The  defendant  called  him  afterward  to 
prove  that  such  note  and  bills  were  accommodation  paper. 
In  ruling  upon  his  competency  to  testify  upon  the  latter 
subject,  the  court,  on  appeal,  said:  'When  a  witness  has 
been  sworn  in  chief,  the  opposite  party  may  not  only  cross- 
examine  him  in  relation  to  the  point  which  he  was  called 
to  prove,  but  he  may  examine  him  as  to  any  matter  em- 
braced in  the  issue.  He  may  establish  his  defense  by  him 
without  calling  any  other  witnesses.  If  he  is  a  competent 
witness  to  the  jury  for  any  purpose,  he  is  for  all  purposes ; 
and  the  party  who  originally  called  him  and  availed  him- 
self of  his  testimony,  cannot  subsequently  object  to  him  on 
the  ground  of  interest  any  more  than  he  can  impeach  his 
general  character.  He  is  estopped  from  denying  his  com- 
petency as  well  as  his  credibility.''^^''  In  Stockton  v.  De- 
muth'^^'  it  was  said,  in  answer  to  an  objection  by  the  plain- 
tiff that  a  witness  called  on  behalf  of  the  defendants  was 
interested:  'By  calling  him  up  and  examining  him  gener- 
ally as  his  witness,  the  plaintiff  accredited  him  as  com- 
petent and  credible,  and  was  afterward  estopped  from 
averring  the  contrary.  The  distinction  is  between  pro- 
ducing and  swearing  the  witness  generally  and  on  his  voir 
dire.'  In  Floyd  v.  Bovard'^^'  the  plaintiff  called  as  a  wit- 
ness a  codefendant,  and  examined  him.  At  a  subsequent 
stage  of  the  trial  he  was  called  and  examined  as  a  witness 

T2g  Fulton     Bank    7.     Stafford,     2  721  Stockton    v.    Demuth,    7    Watts 

Wend.  (N.  Y.)  483.  (Pa.),  39,  32  Am.  Dec.  735. 
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for  the  defendants.  The  witness  was  distinctly  interested, 
but  Gibson,  C.  J.,  spealdng  for  the  court,  said :  '  The  plain- 
tiff himself  has  called  him  to  prove  a  part  of  his  case,  the 
witness  consenting  to  be  sworn;  and,  had  not  this  been 
done,  he  certainly  would  have  been  incompetent  to  testify 
for  his  codefendant;  and  why?  Because  his  interest 
raised  a  presumption  unfavorable  to  his  credibility,  which 
would  not  have  been  rebutted.  But  did  the  plaintiff  re- 
but it  when  he  produced  him  as  a  witness  worthy  of  credit 
and  had  the  benefit  of  his  testimony?  Or  did  he  assert 
no  more  than  that  he  was  worthy  of  credit  only  when  he 
testified  against  his  own  interest?  The  man  who  is  honest 
enough  to  declare  the  whole  truth  when  it  makes  against 
him  will  be  honest  enough  to  declare  no  more  than  the  truth 
in  his  favor.  It  would  give  a  party  an  unjust  advantage 
to  let  him  pick  out  particular  parts  of  a  witness '  testimony 
and  reject  the  rest.  But  the  matter  does  not  rest  upon 
principle  alone,  for  it  is  a  familiar  rule  that  a  party  can- 
not discredit  his  own  witness,  or  show  his  incompetency.' 
Under  a  disqualifying  statute  substantially  like  the  one 
under  consideration,  the  question  arising  as  in  this  case, 
the  supreme  court  of  Colorado  said:  'Having  been  called 
as  a  witness  upon  certain  matters  pertinent  to  some  of  the 
issues  in  the  case,  we  think  that  he  was  thereby  rendered 
competent  for  all  purposes. '^^^  This  is  in  accord  with  the 
decisions  of  the  appellate  coui't  of  this  state.''^'  In  the 
Gilbert  case  the  court,  in  considering  the  subject,  said: 
'The  policy  of  the  law  in  precluding  an  adverse  party 
from  testifying  when  a  judgment  or  allowance  is  sought 
against  the  estate  of  a  deceased  person  is  to  prevent  the 
living  from  taking  an  unfair  advantage  of  the  estate  of  the 
dead.  The  law  further  recognizes  that  it  may  sometimes 
be  to  the  advantage  of  the  estate,  and  conducive  to 
the  ends  of  justice,  to  permit  an  adverse  party  or  an  in- 

T2k  Warren  f.  Adams,  19  Polo.  515,      ]nil.  App.  88,  36  N.  E.  374;  Bartlett 
521,  36  Pac.  604,  606.  \'.  Burden,  II  Ind.  App.  419,  39  N.  K. 
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competent  witness  to  testify;  and  to  this  end  it  has  given 
to  the  personal  representatives  of  the  deceased  the  right 
to  exercise  a  discretion  in  making  an  incompetent  wit- 
ness competent.  If  a  party  puts  an  incompetent  witness 
on  the  stand  by  exercising  any  power  which  he  possesses 
over  the  witness,  he  accredits  such  witness  with  com- 
petency, and  renders  him  entirely  competent  in  the  cause, 
to  be  used  by  either  party  to  the  suit. '  " ''«  In  New  Jer- 
sey, the  statute^*  enlarges  the  scope  of  the  evidence. 
In  that  state,  in  order  to  qualify  the  nonrepresentative 
party  to  testify  concerning  transactions  between  such 
party  and  the  person  deceased,  or  concerning  statements 
made  by  the  person  deceased  in  the  hearing  of  the  non- 
representative  party,  it  is  sufficient  that  the  represent- 
ative party  shall  have  first  testified  to  any  transaction 
with  or  statement  by  the  deceased.  It  is  not  necessary  that 
the  testimony  of  the  representative  party  shall  have  related 
to  a  transaction  between  the  nonrepresentative  party  and 
the  person  deceased,  or  to  a  statement  made  by  the  person 
deceased  in  the  presence  of  the  nonrepresentative  party. 
Nor  is  the  testimony  of  the  nonrepresentative  party  to  be 
limited  to  those  transactions  and  statements  concerning 
which  the  representative  party  has  testified.     Testimony  by 

T3  Gilbert  v.   Estate    of    Swain,   9  sworn  and  examined  as  a  witness,  not- 

Ind.     App.   88,   36    N.    E.    374. ,  In  withstanding  any  party  thereto  may 

Young  V.   Montgomery,  161   Ind.   68,  sue   or  be-   sued    in  a  representative 

67   N.   E.    684,  the  court,   citing  the  capacity;   provided,  this  section  shall 

above  extract,  said  that  the  enactment  not  extend  to  permit  testimony  to  be 

in  question  is  a  salutary  one,  but  in  given  by  any  party  to  the  action  as 

its   operation  the  legislative  hand   is  to  any  transaction  with  or  statement 

often   laid    heavily    upon    the   honest  by   any   testator   or   intestate    repre- 

suitor,   and  they   did  not   think  that  sented  in  said  action,  unless  the  repre- 

his  adversary  should  be  accorded  the  sentative  offers  himself  as  a  witness 

further  advantage  of  compelling  the  on  his  own  behalf,  and  testifies  to  any 

witness  to  testify  upon  points  against  transaction  with  or  statement  by  his 

himself  without  incurring  the  burden  testator  or  intestate,  in  which  event 

of    rendering    him    competent    gener-  the  other  party  may  be  a  witness  on 

ally.  his  own  behalf  as  to  all  transactions 

74  N.  J.  Comp.  Stats,  of  1910,  vol.  with  or  statement  by  such  testator  or 

2,    p.    2218,   provides:     "In    all   civil  intestate,  which  are  pertinent  to  the 

actions    any    party    thereto     may    be  issue." 
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the  representative  party  concerning  any  transactions  with 
or  statement  by  the  deceased,  although  the  deceased  and  the 
representative  party  thus  testifying  may  have  been  the 
only  parties  to  the  transaction  mentioned,  and  although  the 
statement  by  the  deceased  may  have  been  heard  only  by 
the  representative  party,  is  sufficient  to  qualify  the  non- 
representative  party  to  testify  concerning  all  transactions 
with  and  statements  by  the  person  deceased,  which  are 
pertinent  to  the  issue.''®  The  introduction  of  a  writing  does 
not  make  the  adverse  party  competent  to  show  what  was 
said  and  done  when  that  writing  was  made,''®  but  when  the 
representative  has  gone  into  the  writings,  the  adverse  party 
becomes  competent  as  to  the  whole  transaction.''^  When  a 
deposition  is  introduced  merely  to  show  the  identity  of  two 
causes  of  action,  this  does  not  make  the  adverse  party  com- 
petent to  testify  as  to  any  transactions  or  communications 
with  the  deceased  or  incompetent  persons.''^  So  the  mere 
fact  that  the  deposition  of  a  deceased  or  incompetent  per- 
son has  been  taken  before  the  death  or  incompetency  of 
the  party  occurred  does  not  render  the  adverse  party  com- 
petent, unless  it  has  been  read,''®  even  if  it  is  in  court.** 
But  the  representative  waives  the  right  to  object  to  the 
testimony  of  the  adverse  party  as  to  such  transactions  or 
communications  if  he  has  caused  the  deposition  of  the 
adverse  party  to  be  taken.  The  deposition  may  be  read 
by  the  adverse  party  himself,  if  the  representative  refuses 

T5  Christopher  v.  Wilkins,  64  N.  J.  the  issue.     See,  also,  McCartin  v.  Mo- 

Eq.  354,  51  Atl.  728.     In  this  case,  Cartin,  45  N.  J.  Eq.  265,  17  Atl.  809. 

the  administratrix  having  offered  her-  76  Woodbury  v.  Woodbury's  Estate, 

self  as  a  witness  in  her  own  behalf,  43    yt.    94;     Ross   v.   Kirkwold,    123 

and   testified  in  her  own    behalf    to  Iowa,  668,  99  N.  W.  562. 

transactions  with  her  intestate,  to  wit,  „  ^^.        ^    ^           ^g   ^^              2 

that  she  had  seen  him  write  and  had  „    _    .  ,„ 
seen  him  sign  certain  of  the  receipts 

for  interest  appearing  upon  the  mort-  "'^  ^r^ay^sk  y.   Barker,  38   Neb.   1, 

gage  in  suit,  the  other  party    (Mrs.  ^^  ■'^-  ^-  ^^^• 

Wilkins)   thereupon  became  a  compe-  ''^  Levy  v.  Dwight,  12  Colo.  101,  20 

tent  witness  in  her  own  behalf  as  to  Pac.  12.     See,  also,  Messimer  v.  Mc- 

all  transactions  with  or  statement  by  Crary,  113  Mo.  382,  21  S.  W.  17. 

the  intestate  which  were  pertinent  to  80  HoUis  v.  Calhoun,  54  Ga.  115. 
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to  read  it,  despite  the  fact  that  it  deals  with  transactions  or 
communications  with  a  deceased  or  incompetent  person.^* 
But  in  any  event,  whether  used  or  read  or  neither,  in  some 
states  the  mere  fact  of  having  taken  the  deposition  re- 
moves the  bar  of  incompetency.  In  Missouri,  it  is  held*^ 
that  when  a  party  had  taken  his  adversary's  deposition  in 
the  same  action,  it  amoimted  to  a  waiver  of  any  incompe- 
tency of  his  adversary,  notwithstanding  he  would  have 
otherwise  clearly  been  incompetent,  but,  in  order  to  render 
the  party  competent,  it  devolved  upon  him  to  show  the 
waiver  to  the  court.  Afterward,  when  this  ruling  was 
directly  challenged,  it  was  reaffirmed,  with  the  additional 
statement  that  it  would  constitute  a  waiver  though  the  dep- 
osition taken  was  not  used.**  And  a  little  later  it  was 
held  that  if  a  plaintiff  takes  the  defendant's  deposition  in 
a  case  in  which  he  is  incompetent  to  testify,  this  is  an 
irrevocable  waiver  of  his  incompetency,  and  he  may  be 
permitted  to  subsequently  testify  in  his  own  behalf  on  the 
trial  of  the  cause,  irrespective  of  whether  the  deposition 
had  been  read  in  evidence  or  not.**  In  a  still  later  case 
the  court,  reviewing  these  decisions,  said:  "It  remains  to 
notice  certain  specific  objections  to  testimony,  the  prin- 
cipal of  which  is  that  error  was  committed  in  permitting 
the  plaintiff  to  testify  in  the  case,  because  she  was  incom- 
petent; and  ancillary  to  the  objection  was  the  further  one 
that  the  circuit  court  erred  in  permitting  plaintiff  to  prove 
that,  prior  to  the  time  at  which  she  was  offered  as  a  witness, 
defendants  had  taken  her  deposition  in  this  cause,  for  the 
reason  that,  although  they  had  taken  her  deposition,  they 
had  not  filed  it  in  court  as  required  by  law,  and  hence  had 
not  waived  her  incompetency.  The  facts  were,  briefly, 
these :  After  plaintiff  commenced  this  suit,  and  before  de- 
fendants filed  their  answer,  one  of  their  attorneys  served 

81  Thomas  v.  Irwin,  90  Tenn.  512,  83  Ess  t.  Griffith,  139  Mo.  322,  40 
16  S.  W.  1045;  Neis  v.  Parquharson,       S.  W.  930. 

9  Wash.  508,  37  Pae.  697.  84  Borgess  Investment  Co.  v.  Vette, 

82  Tomlinson    v.    Ellison,    104    Mo.       142  Mo.  560,  64  Am.  St.  Eep.  567,  44 
105,  16  S.  W.  201.  S.  W.  754. 
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notice  on  her  attorneys  that  he  would  take  her  deposition 
before  a  notary  public  in  Kirksville.  It  was  shown  beyond 
contradiction  that  plaintiff  was  brought  before  the  notary, 
duly  sworn,  and  examined  at  length  by  counsel  for  de- 
fendants, and  her  testimony  reduced  to  writing,  and  signed 
by  her,  and  certified  by  the  notary;  that  James  E.  Wad- 
dill,  one  of  defendants,  paid  the  notary  his  fees,  and  the 
notary  gave  him  the  deposition,  instead  of  mailing  it  to, 
or  filing  it  with,  the  circuit  clerk.  James  E.  Waddill  tes- 
tified, that  he  had  kept  the  deposition,  and  that  he  knew 
all  the  time  where  it  was,  and  while  testifying  said  it  was 

in  his   pocket Can   it   differ  in  principle   that  in 

this  case  defendants  took  plaintiff's  deposition,  had  it  duly 
■certified,  and  thereby,  in  the  language  of  counsel,  'heard 
what  she  said,  and  that  was  all  he  wanted  to  know,' 
and  then  suppressed  the  deposition,  whereas  in  the  cases 
cited  the  deposition  was  similarly  taken  and  filed,  but 
not  used  by  the  party  taking  it?  Can  a  party  thus  trifle 
with  the  machinery  of  the  law,  and  avail  himself  of  it  if  it 
suits  his  purpose,  and  reject  it  if  it  does  not,  and  yet  escape 
all  the  consequences  of  his  acts?  We  hold  he  cannot. 
When  defendants,  forewarned  as  they  were  by  plaintiff's 
counsel  that  he  would  not  permit  his  client  to  testify  unless 
her  deposition  was  to  be  taken  in  good  faith,  and  they  then 
proceeded  to  take  her  deposition,  and,  after  it  was  duly 
certified,  took  possession  of  it,  and  retained  it  in  their  pos- 
session in  court,  when  the  court  was  endeavoring  to  ascer- 
tain the  facts  about  it,  they  waived  all  objections  to  her 
competency;  and  the  court  committed  no  error  in  so  hold- 
ing."*^  In  Wisconsin,  however,  where  the  statutory  pro- 
vision is  different,  the  mere  taking  of  the  deposition  does 
not  make  it  evidence  for  either  party.  Though  it  may  be 
offered  by  either,  when  offered  it  is  the  evidence  of  the 
party  offering  it,  regardless  of  at  whose  instance  it  was 
taken.  The  incompetency  of  a  party  under  section  4070, 
Revised  Statutes  of  Wisconsin,  to  testify  as  to  personal 

88  Bice  v.  Waddill,  168  Mo.  99,  67  S.  W.  605. 


745  COMPETENCY  OF  WITNESSES.  §  781  (792) 

transactions  between  himself  and  one  whom  he  claims  to 
have  been  the  agent  of  the  adverse  party,  is  not  removable 
by  the  examination  of  such  party  otherwise  than  as  a  wit- 
ness at  the  instance  of  such  adverse  party  and  the  intro- 
duction of  such  examination  in  evidence  by  such  party  in 
his  own  behalf.  Such  incompetency  is  removable  only  by 
the  conduct  of  the  adverse  party  in  the  manner  indicated 
in  such  section.  The  door  for  such  party  to  testify  is 
closed  by  the  statute  against  any  effort  of  his  to  open  it. 
The  adverse  party  must  open  the  door  if  opened  at  all.^" 
In  the  case  last  cited,  which  was  an  action  to  foreclose  a 
mortgage  given  to  secure  a  note  from  one  George  W. 
Smith,  the  defendant,  to  one  Eambusch,  it  appeared  that 
Eambusch  had  assigned  the  note  and  security  to  the  plain- 
tiff. It  was  alleged  by  the  defendant  that  payments  had 
been  made  to  Eambusch,  who  was  since  deceased,  as  agent 
for  the  holder  of  the  note.  The  defendant  Smith  had  been 
examined  at  the  instance  of  the  plaintiff,  otherwise  than  as 
a  witness  under  the  statute,  and  his  examination  was  re- 
ceived in  evidence  over  objection.  On  the  theory  that  the 
reception  of  such  examination  removed  Smith's  incom- 
petency, he  was  permitted  to  testify  concerning  transac- 
tions between  himself  and  the  deceased  Eambusch.  The 
court  said:  "Was  the  evidence  given  by  Smith,  as  to  his 
personal  transactions  with  Eambusch,  admissible!  If  not, 
there  is  no  evidence  whatever  in  the  record  of  any  pay- 
ments other  than  those  admitted  by  plaintiff,  even  if  it  be 
conceded  that  Eambusch  was  the  agent  of  the  owner. 
The  court  made  no  finding  on  that  subject,  and  there  is  no 
exception  by  the  respondent  because  of  such  failure  to 
find,  so  that  question  is  not  before  us  in  any  form.  But 
if  Eambusch  was  not  the  agent  of  the  holder  of  the  note, 
then  the  transactions  between  him  and  Smith  were  entirely 
immaterial,  and  should  have  been  excluded  on  appellant's 
objection  on  that  ground.  If  he  was  such  agent,  then  the 
evidence  of  Smith  should  have  been  excluded  under  sec- 

'  86  Maldaner  v.  Smith,  102  Wis.  30,  78  N.  W.  140. 
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tion  4070,  Eev.  St.,  unless  his  incompetency  was  removed 
in  the  manner  tlaerein  indicated.  The  section  provides 
that  no  party  circumstanced  as  Smitli  was  shall  be  ex- 
amined as  a  witness  in  respect  to  any  transaction  or  com- 
munication by  him  personally  with  a  person  circumstanced 
as  respondent  claimed  Eambusch  was,  unless  the  opposite 
party  or  some  other  witness  shall  be  first  examined  in  his 
behalf,  in  respect  to  some  transaction  or  communication 
between  the  deceased  agent  and  such  opposite  party,  or 
the  evidence  of  the  agent  as  to  the  transactions  be  first 
read  or  given  in  evidence.  So  it  is  clear  that  the  incom- 
petency of  Smith  could  only  have  been  removed  in  one  of 
two  ways :  First,  by  evidence  on  the  trial  by  or  on  behalf 
of  the  opposite  party  in  respect  to  the  transactions  with 
the  deceased  agent;  or,  second,  by  the  giving  in  evidence 
of  an  examination  of  the  agent  himself  taken  on  some 
occasion  before  his  death.  To  meet  the  requirements  of 
the  statute,  respondent's  counsel  offered  in  evidence  the 
examination  of  Smith  taken  otherwise  than  as  a  witness. 
That  is,  instead  of  waiting,  as  the  statute  contemplates, 
for  the  opposite  party  to  open  the  door  for  the  admission 
in  evidence  of  the  otherwise  incompetent  testimony,  re- 
spondent claimed  the  right  to  open  it  by  offering  in  his 
own  behalf  his  own  evidence  taken  otherwise  than  as  a  wit- 
ness, an  exceedingly  novel  proceeding,  clearly  a  violation 
of  the  very  letter  of  the  statute.  It  would  seem  that  it 
could  hardly  be  seriously  contended  that  the  proceeding 
was  proper.  The  mere  fact  that  Smith  was  examined 
otherwise  than  as  a  witness,  so  long  as  plaintiff  did  not 
offer  such  examination  in  evidence,  did  not  open  the  door 
for  Smith  to  testify  on  the  trial.  The  foundation  for  the 
examination  of  a  party  as  to  transactions  with  a  deceased 
agent  must  be  laid  by  the  opposite  party.  Here  the  trial 
court  reversed  the  rule  of  the  statute,  overlooking,  ob- 
viously, the  elementary  principle  that  a  deposition  or  ex- 
amination taken  out  of  court  does  not  become  evidence  for 
a  party  taking  it,  or  any  party  to  the  cause,  till  offered  and 
received  as  evidence,  and  that  it  is  then  evidence  only  for 
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the  party  who  offers  it.  In  all  eases  where  a  party  offers 
in  evidence  a  deposition  taken  by  the  opposite  party,  he 
makes  it  his  own  evidence;  the  latter  can  then  object  to 
his  own  interrogatories  therein,  the  same  as  if  propounded 
by  the  former,  and  can  object  to  the  competency  of  the  wit- 
ness the  same  as  if  the  deposition  were  taken  for  his  ad- 
versary.*®* The  use  of  a  deposition  by  one  party,  taken 
by  the  other,  gives  it  no  different  status  in  the  case  than 
the  evidence  of  a  party,  or  of  a  witness  called  into  court 
in  his  own  behalf,  when  called  to  the  stand  by  his  oppo- 
nent.**" The  singular  and  manifestly  erroneous  ruling 
under  discussion,  though  contrary  to  the  very  letter  of  the 
statute,  and  the  settled  practice  as  to  the  status  of  a  dep- 
osition taken  by  one  party  when  offered  in  evidence  by  his 
adversary,  would  appear  at  first  glance  to  have  some  sup- 
port in  Tomlinson  v.  Ellison ^^c  ^^^  ^ss  v.  Griffith.**"  The 
learned  trial  court  may  have  been  guided  by  those  cases. 
An  examination  of  the  Missouri  statute,  however,  discloses 
that  the  incompetency  of  a  party  to  testify  to  transactions 
with  a  deceased  opposite  party,  or  his  agent  is  not  re- 
movable by  any  statutory  method.  The  statute  merely 
says  that  the  witness  shall  be  incompetent  to  testify,  the 
same  as  it  provides  that  a  physician  or  an  attorney  shall 
be  incompetent  to  testify  under  certain  circumstances. 
The  court  held  that  the  incompetency  may  be  waived  in  the 
one  case  the  same  as  in  the  other.  The  decisions  have  no 
application  to  our  statute,  which  provides  how  the  incom- 
petency of  a  witness  shall  be  waived  if  at  all.  The  method 
provided  by  statute  is  exclusive."  The  waiver  is,  how- 
ever, limited  to  the  person.  For  example,  in  the  Indiana 
case  already  cited,*^  the  administrator  called  a  married 
woman  and  made  her  a  witness,  and  her  incompetency  was 
waived.  She  thereupon  became  a  competent  witness  for 
either  party  to  the  action.     Thereafter  she  called  her  hus- 

86a  Citing  Jones,  Ev.,  §  703.  86d  Ess  t.  Griffith,  139  Mo.  322,  40 

86b  Hazleton  v.  Bank,  32  Wis.  34.  S.  W.  930. 

86o  Tomlinson   v.   Ellison,   104   Mo.  87  Gilbert   v.    Swain,   9   Ind.   App. 

105,  16  S.  W.  201.  83,  36  N.  E.  374. 
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band  as  a  witness  on  her  behalf  and  his  testimony  was  ex- 
cluded. Said  the  court:  "On  the  trial  of  the  cause  the 
appellee,  among  other  things,  sought  to  show  that  the  notes 
were  executed  without  any  consideration.  Before  the  trial 
of  the  cause  the  appellee  examined  the  appellant  in  ac- 
cordance with  section  510,  Eev.  St.  1881,  and  on  the  trial  of 
the  cause  called  and  examined  her  as  a  witness,  according 
to  section  509,  Eev.  St.  1881,  and  section  19,  Elliott's  Supp. 
Upon  both  of  those  examinations  the  appellee  interrogated 
her  fully  concerning  the  execution  and  the  consideration  of 
the  notes.  The  examination  taken  before  the  trial  was 
given  in  evidence  by  the  appellee.  At  the  trial,  and  after 
the  appellee's  evidence  had  closed,  the  appellant  called  her 
husband,  Josiah  B.  Gilbert,  as  a  witness  for  her,  and  in 
rebuttal  propounded  to  him  several  questions  in  relation 
to  the  consideration  of  the  notes.  The  appellee  objected  to 
these  questions  upon  the  ground,  and  for  the  reason,  that 
said  Josiah  B.  Gilbert  was  the  husband  of  the  appellant, 
and  was,  for  that  reason,  not  a  competent  witness.  Coun- 
sel for  appellant  stated  to  the  court  what  he  proposed  to 
prove  by  the  witness,  from  which  it  appears  that  the  wit- 
ness would,  had  he  been  permitted  to  testify,  state  that  the 
deceased  signed  the  notes,  and  that  he  delivered  to  her  the 
money  consideration  therefor.  The  court  sustained  the 
objection,  and  excluded  the  testimony.  This  ruling  is 
properly  assigned  as  a  cause  for  a  new  trial.  The  testi- 
mony was  excluded  upon  the  theory  that  the  appellant's 
husband  was  an  incompetent  witness  in  her  behalf.  When 
the  husband  or  wife  is  a  party  to  a  suit,  and  not  a  com- 
petent witness  in  his  or  her  own  behalf,  the  other  shall  also 
be  excluded. ^'^°-  Mrs.  Gilbert,  the  appellant,  was  unques- 
tionably an  incompetent  witness  under  section  498,  Rev. 
St.  1881.  She  had  instituted  a  proceeding  to  obtain  an 
allowance  against  the  estate  of  a  deceased  person;  her  in- 
terest was  adverse  to  such  estate.  By  section  509,  supra, 
any  party  to  an  action  may  be  examined  as  a  witness  at  the 

87a  Eev.  Stats.  1881,  §  501. 


749  COMPETENCY  OP  WITNESSES.  §  781  (792) 

instance  of  the  adverse  party.  It  is  also  provided  by  sec- 
tion 19,  Elliott's  Supp.  (section  510,  Burns'  Eev.  St.  1894). 
that  a  party  to  such  suit  shall  have  the  right  to  call  and  ex- 
amine any  party  adverse  to  him  as  a  witness,  or  the  court 
may,  in  its  discretion,  require  any  party  to  the  suit  or  other 
person  to  testify.  By  these  two  sections  an  adverse  party 
always  has  it  in  his  power  to  make  such  incompetent  wit- 
nesses competent.  An  incompetent  witness  is  one  who 
does  not  answer  the  requirements  of  the  law, — not  legally 
able  or  qualified  to  give  testimony.  The  objection  does  not 
go  to  the  evidence  itself,  but  to  the  person.  The  policy  of 
the  law  in  precluding  an  adverse  party  from  testifying 
when  a  judgment  or  allowance  is  sought  against  the  estate 
of  a  deceased  person  is  to  prevent  the  living  from  taking 
an  unfair  advantage  of  the  estate.  The  law  further  rec- 
ognizes that  it  may  sometimes  be  to  the  advantage  of  the 
estate,  and  conducive  to  the  ends  of  justice,  to  permit  an 
adverse  party  or  incompetent  witness  to  testify;  and  to 
this  end  it  has  given  to  the  personal  representatives  of  the 
deceased  the  right  to  exercise  a  discretion  in  making  an  in- 
competent witness  competent.  If  a  party  puts  an  incompe- 
tent witness  on  the  stand,  by  exercising  any  power  which 
he  possesses  over  the  witness  he  accredits  such  witness,  and 
renders  him  entirely  competent  in  the  cause,  to  be  used  by 
either  party  to  the  suit.*''''  When  the  appellee  called  and 
made  the  appellant  a  witness,  her  incompetency  was  waived, 
and  she  therefore  became  a  competent  witness  for  either 
party  to  the  action.  The  status  of  her  husband,  however,  is 
fixed  by  the  statute.  He  is  rendered  an  incompetent  wit- 
ness in  her  behalf.  "When  the  appellee  waived  the  incom- 
petency of  the  appellant,  she  did  not  thereby  waive  the  in- 
competency of  the  appellant's  husband.  In  actions  against 
the  estates  of  deceased  persons,  the  design  of  the  law  in 
permitting  the  personal  representative  to  waive  the  in- 
competency of  the  adverse  party  is  to  promote  the  ends  of 

8Tb  Seip    V.    Storch,    52    Pa.    211;       (Pa.)    175;    Choteau,  v.   Thompson,   3 
Turner    v.   Waterson,   4   Watts    &    S.      Ohio  St.  424. 
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justice  by  acquiring  such  facts  as  are  peculiarly  within  the 
knowledge  of  such  party.  In  securing  this  end  it  was  not 
the  purpose  of  the  statute  to  make  the  husband  a  com- 
petent witness."  So  the  adverse  party  may  render  him- 
self competent  as  to  such  transactions  or  communications 
by  introducing  the  deposition  of  the  decedent  or  that  of 
himself,  taken  before  the  death  of  the  other  party.  In 
cases  where  the  decedent  has  testified  or  deposed,  and  his 
testimony  or  deposition  can  be  used  in  favor  of  the  estate, 
the  adverse  party  is  also  competent  to  testify  as  to  the 
matter  embraced  in  such  decedent's  testimony  or  depo- 
sition. "This  plain  and  sensible  provision  of  the  statute 
we  have  neither  the  power  nor  disposition  to  change  by 
construction.  To  do  so  would  be  doing  violence  to  the 
evident  purpose,  as  well  as  the  unmistakable  letter,  of  the 
law;  would  place  the  claimant  at  a  decided  disadvantage, 
and  might  operate  to  defeat  a  just  and  honest  claim  due 
him  from  such  estate.  The  law  only  designs  to  place  both 
parties  upon  an  equal  footing  in  so  far  as  it  is  possible 
to  do  so,  and  this  is  fully  accomplished  when  both  are  given 
the  same  opportunity  of  placing  the  facts  before  the  tri- 
bunal. The  learned  counsel  for  the  appellee  earnestly 
contend,  however,  'that  the  proviso  referred  to  makes  the 
adverse  party  a  competent  witness  only  when  the  deposi- 
tion or  testimony  has  been  actually  read  in  evidence  on 
behalf  of  the  executor  or  administrator;  that  is  to  say, 
that  the  words  "can  be  used"  should  be  read  "shall  be 
used,"  '  and  that  'the  substitution  of  such  words  as 
"can,"  "may,"  and  "shall,"  etc.,  the  one  for  the  other, 
when  such  a  reading  is  necessary  to  give  a  reasonable  con- 
struction to  a  statute,  is  a  familiar  rule  of  judicial  con- 
struction.' AVhile  it  is  true  that  such  a  construction  is 
warranted,  and  even  required,  in  many  cases,  we  do  not 
regard  this  as  such  a  case,  for  the  abundant  reason,  as  we 
conceive,  that  the  construction  contended  for  would  not 
render  the  proviso  any  more  rational  than  it  will  be  by 
giving  it  its  literal,  as  well  as  what  seems  to  us  its  intended, 
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interpretation.  Nor  do  we  think  the  difficulties  suggested 
by  counsel  will  follow  the  construction  that  we  place  upon 
the  statute.  We  agree  with  the  appellee's  counsel,  and 
with  the  learned  trial  court,  that  the  latter  is  not  bound  to 
take  notice  of  the  fact  that  such  a  deposition  is  on  file,  or  is 
in  a  condition  to  be  used  by  the  executor  as  evidence;  but 
we  see  no  good  reason  why  these  facts  may  not-  bi3  brought 
to  the  knowledge  of  the  court  by  the  claimant,  or  the  party 
adverse  to  the  estate;  and  the  easy  and  simple  way  to  do 
this,  it  seems  to  us,  is  for  such  party  himself  to  offer  the 
deposition  in  evidence,  in  case  the  executor  or  administra- 
tor fail  to  do  so,  as  was  done  in  this  case.  It  seems  to  us 
that  this  is  an  effective  way  of  getting  the  deposition  in  the 
record,  and  it  also  gives  the  estate  the  full  benefit  of  the  de- 
cedent's version  of  the  transaction  in  controversy,  and  to 
this  the  representative  of  the  decedent  is  certainly  in  no 
position  to  object.  If,  then,  the  deposition  or  testimony 
proves  to  be  of  such  a  character  as  that  it  could  have  been 
used  by  the  estate,  we  think  the  adverse  party  may  tes- 
tify."«» 

§  782  (792).  Same— Former  trials.— At  the  risk  of  reit- 
eration, we  have  to  repeat  that  all  that  the  law  calls  for  in 
the  case  of  testimony  offered  against  the  representatives 
of  a  deceased  person  is  that  one  party,  shall  have  no  ad- 

88  Coble  V.  McClintoek,  10  Ind.  the  affirmative  act  of  the  claimant  in 
App.  562,  38  N.  E.  74.  In  this  case  introducing  the  deposition  himself  as 
the  court  added  that  "an  incompetent  matter  of  preliminary  proof."  In 
party  cajinot,  as  a  general  rule,  render  Indiana  the  proviso  in  the  statute 
himself  competent  to  testify  by  call-  (Bev.  Stats.  1894,  §  506)  enacts  that 
ing  the  opposite  party  as  his  own  in  cases  where  the  deposition  of  such 
witness,  although  such  opposite  party  decedent  has  been  taken,  or  he  has 
is  also  incompetent.  But  here  it  is  previously  testified  as  to  the  matter, 
not  the  calling  of  the  opposite  party,  and  his  testimony  or  deposition  can 
or  even  the  introduction  in  evidence  be  used  as  evidence  for  such  executor 
of  the  decedent's  deposition,  that  or  administrator,  such  adverse  party 
makes  the  claimant  a  competent  shall  be  a  competent  witness  for  him- 
witness,  but  it  is  the  fact  that  the  self,  but  only  as  to  any  matter  em- 
decedent's  evidence  is  in  existence,  braced  in  such  deposition  or  testi- 
and  available  to  the  estate,  albeit  such  mony. 
fact  can  be  made  to  appear  only  by 
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vantage  over  the  other — ^in  other  words,  that  fair  play- 
should  be  exhibited.  It  would  be  unjust  to  permit  the 
testimony  of  one  of  the  parties  to  a  transaction  to  go  to  the 
jury  and  exclude  that  of  the  other,  and  such  a  result  is 
not  within  the  contemplation  of  the  law.  The  principle  is 
that  the  living  party  shall  not  be  heard  to  give  his  version 
of  a  transaction  about  which  death  has  sealed  the  lips  of 
the  other;  but  when  the  testimony  of  the  deceased  party 
is  made  available  in  the  controversy,  it  would  shock  jus- 
tice to  deny  the  right  of  the  living  party  to  be  heard  as  to 
the  matters  covered  by  the  testimony.  Hence,  objections 
to  the  competency  of  the  adverse  party  may  be  waived  if 
the  testimony  of  the  deceased  or  incompetent  person  which 
has  been  preserved  in  the  bill  of  exceptions  is  introduced, ^^ 
or  if  such  testimony,  taken  at  a  former  trial  or  hearing  of 
the  action,  is  presented  by  the  representative.*"  If  the 
whole  of  the  testimony  so  taken  is  not  read,  the  adverse 
party  may  read  as  much  more  as  he  deems  necessary  to 
present  his  case  fairly  to  the  jury;^^  and,  as  in  the  ease 
of  depositions,  the  adverse  party  may  himself  testify  as  to 
transactions  with  the  deceased  or  incompetent  person  which 
were  dealt  with  in  the  testimony  so  introduced.^^  It  must 
be  noted  that  the  waiver  is  created  by  the  use  of  the  testi- 
mony and  not  the  fact  of  its  existence  or  mere  availability, 
except,  of  course,  a  statute  permits  it.     Thus  we  find  in  an 

89  Stone  T.  Hunt,  114  Mo.  66,  21  Div.  470,  121  N.  Y.  Supp.  825;  Nixon 
S.  W.  454.  V.  McKinney,  105  N.  C.  23,  11  S.  E. 

90  Hollis  V.  Calhoun,  54  Ga.  115;  154;  Ellis  v.  Cribb,  55  S.  C.  32S,  33 
Chicago  Title  etc.  Co.  v.  Sagola  Lum-  S.  E.  484;  Bingham  v.  Lavender,  '2 
ber  Co.,  242  HI.  468,  90  N.  E.  282;  Lea  (Tenn.),  48;  Mumm  v.  Owens,  2 
Turpie  v.  Lowe,  158  Ind.  314,  92  Dill.  475,  17  Fed.  Gas.  No.  9919.  In 
Am.  St.  Rep.  310,  62  N.  E.  484;  Green  v.  Gould,  3  Allen  (Mass.),  465, 
Beardslee  v.  Eeeves,  76  Mich.  661,  43  the  testimony  of  the  survivor  was  ex- 
N.  W.  677;  Drewry  v.  Hopper,  77  eluded,  although  evidence  given  by 
Miss.  Hi,  27  South.  597;  Strickland  both  parties  before  an  auditor  had 
V.   Hudson,   55   Miss.    235;     Allen   v.  been  read  to  the  jury. 

Chouteau,  102  Mo.  309,  14  S.  W.  869;  01  Beardslee    v.    Reeves,    76     Mich. 

O'Neill  V.  Brown,  61  Tex.  34;  Kroncke  661,  43  N.  W.  677. 

V.  Madsen,   56  Neb.   609,  77   N.   W.  »2  Stone  v.  Hunt,  114  Mo.  66^ '21 

202  J     Adenaw   v.   Piffard,   137 '  App.  S.  W.  454. 
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Illinois  case  the  plaintiff  was  not  permitted  to  testify  on 
the  second  trial  of  an  action  where  the  defendant's  agent 
had  died  between  the  trials  and  his  testimony  had  not  been 
introduced.  The  court  said  that  the  fact  that  the  evidence 
was  available  did  not  change  the  rule  of  the  statute. 
"Appellants  claim  that  the  contract  was  made  by  Addison 
J:  Trunkey,  one  of  their  firm,  with  one  Horatio  L.  Pratt, 
as  agent  for  appellees.  On  the  first  trial  both  Trunkey 
and  Pratt  testified,  and  their  evidence  was  reported  by  a 
stenographer.  Before  the  next  trial  it  was  stipulated  that 
on  any  future  trial  the  testimony  of  Pratt  so  reported 
might  be  read  by  the  defendants,  if  they  saw  fit,  as  though 
regularly  taken  as  a  deposition  in-  the  cause.  Before  the 
trial  upon  which  the  judgment  appealed  from  was  had, 
Pratt  died.  The  court  below  held  Trunkey  thereby  dis- 
qualified as  a  witness,  under  section  4,  c.  51,  Rev.  St., 
which  provides:  'And  in  every  action,  suit,  or  proceeding 
a  party  to  the  same,  who  has  contracted  with  an  agent 
of  the  adverse  party,  the  agent  having  since  died,  shall  not 
be  a  competent  witness  as  to  any  conversation  or  trans- 
action between  himself  and  such  agent.'  Plaintiff  there- 
upon offered  his  testimony  as  reported  upon  the  first  trial, 
and  insisted  upon  its  competency,  on  the  theory  that, 
being  competent  at  the  time  he  testified,  his  subsequent  dis- 
qualification did  not  preclude  plaintiffs  from  using  it  on 
the  subsequent  trial.  In  support  of  the  position,  1  Greenl. 
Ev.,  sec.  168,  is  cited.  That  Trunkey  would  have  been 
an  incompetent  witness  at  common  law  must  be  conceded. 
That  incompetency  is  removed  by  our  statute,  with  certain 
exceptions,  among  which  is  the  one  above  quoted.  While 
the  policy  of  this  statute  is  to  allow  all  persons  to  testj-f y 
in  civil  suits,  regardless  of  their  interest  in  the  event 
thereof,  there  is  a  studied  purpose  manifested  in  its  various 
sections  to  put  the  parties  upon  an  equality  as  to  the 
evidence  of  such  interested  witness.''^^  Whether  Trunkey 
was  allowed  to  testify  on  this  trial,  or  his  former  evidence 

»2a  Langley  v.  Dodsworth,  81  111.  S6. 
Evidence  IV — 4S 
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was  read  to  the  jury,  could  make  no  difference.  In  either 
case  the  equality  between  the  parties  would  be  destroyed, 
Pratt  being  dead.  The  rule  cited  from  Greenleaf  has  no 
application  to  the  question  here  presented.  The  fact  that 
in  this  particular  case  the  testimony  of  the  deceased 
agent  was  available  to  the  defendants  cannot  change  the 
rule  prescribed  by  the  statute.  It  was  necessary  for 
plaintiffs  to  make  out  their  case,  in  the  first  instance, 
by  competent  proof.  Until  they  had  done  so,  the  defend- 
ants were  not  called  upon  to  introduce  any  evidence.  Plain- 
tiffs could  not  avail  themselves  of  proof,  made  incom- 
petent by  the  statute,  simply  because  defendants  had 
in  their  possession  testimony  which  would  tend  to  over- 
come such  incompetent  evidence.  Defendants  were  not 
called  upon  to  thus  aid  plaintiffs  in  making  their  case. 
The  offered  testimony  was  incompetent,  and  was  properly 
rejected."^*  In  Indiana,  under  the  terms  of  the  statute, 
it  has  been  held  that  the  adverse  party  is  competent  where 
the  deposition  of  the  party  decedent  is  on  record,  although 
the  representative  does  not  offer  it  in  evidence,  and  that 
fact  can  be  made  to  appear  by  the  act  of  the  adversary  in 
introducing  it  himself  as  a  matter  of  preliminarj^  proof.®* 
The  testimony  of  the  living  party  should  be  confined  to  the 
points  covered  by  the  testimony  of  the  deceased.®^  The 
rule  is  that  the  evidence  must  be  competent  at  the  time  it 
is  given.  If  the  adverse  party  has  died  or  become  incom- 
petent since  the  trial  began,  the  other  party  is  disqualified 
by  these  statutes,  as  they  have  reference  to  the  time  of 
trial  rather  than  to  that  at  which  the  suit  was  begun."® 

93  Trunkey  v.   Hedstrom,   131    111.  App.   562,   38     N.   E.   74.     See,   also, 

204,  23  N.  E.  587;  Levy  v.  Dwight,  12  Myriek  v.  Pureell,  99  Minn.  457,  109 

Colo.  101,  20  Pac.  12;  Hollis  v.  Cal-  N.  W.  995. 

houn,  54  Ga.  115.     In  Keran  v.  Trice,  95  Stone  v.  Hunt,  supra. 

75  Va.  690,  the  testimony  of  the  sur-  96  Hart  v.  McGrew   (Pa.),  11  Atl. 

vivor   was   excluded,   notwithstanding  617.     A  deposition  used  on  the  trial 

the  deposition  of  the  deceased  adver-  cannot   be   suppressed   on   appeal  be- 

sary  was  read,  but    the  statute    has  cause  of    the    death  of    the    adversa 

since  been  amended.  party  since  the  trial:  Hinkson  v,  Er- 

04  Coble   T.    McClintock,     10    Ind.  vin,  40  W.  Va.  Ill,  20  S.  E.  849. 
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So  if  the  other  party  to  the  action  has  died  or  become  in- 
competent since  being  examined,  the  adverse  party  is  not 
competent  as  to  transactions  with  the  deceased  party  which 
are  not  treated  in  this  testimony."'^  Nor  is  the  adverse 
party  competent  to  testify  as  to  transactions  with  a  de- 
ceased or  incompetent  person,  even  if  at  a  former  trial 
of  the  same  action,  occurring  before  his  death  or  incom- 
petency, the  deceased  or  incompetent  person  testified  fully 
as  to  such  transactions,  unless  this  testimony  has  been  in- 
troduced by  the  representative.^*  The  mere  fact  that  the 
representative  called  the  adverse  party  at  a  former  trial 
does  not  make  him  competent  as  to  any  such  communication 
or  transaction  at  a  new  trial  of  the  action,  unless  the  rep- 
resentative in  some  way  waives  the  privilege  of  objecting 
to  the  competency  of  the  adverse  party  as  a  witness."'' 
Some  of  the  statutes  provide  for  the  admission  of  the  evi- 
dence of  the  adverse  party  where  the  testimony  of  the 
deceased  person  is  given  in  evidence  concerning  the  same 


97  Beckhaus  v.  Ladner,  48  N.  J. 
Eq.  152,  21  Atl.  724.  In  Virginia, 
Code  of  1904,  section  3346,  provides 
that  where  one  of  the  original  parties 
to  the  transaction  is  incapable  of  tes- 
tifying by  reason  of  death,  the  other 
party  shall  be  incompetent  to  testify. 
Section  3349  provides  that  if  an  or- 
iginal party  to  a  contract  or  trans- 
action vrith  vphom  it  was  personally 
and  solely  made  or  had  or  his  agent 
has  been  examined  as  a  witness  orally 
or  in  writing  at  a  time  when  he  is 
competent  to  testify,  and  he  after- 
ward dies  or  becomes  incapable  of 
testifying,  his  testimony  may  be 
proved  or  read  in  evidence,  and  the 
adverse  party  may  testify  as  to  the 
same  matters.  The  plaintifE  in  an  ac- 
tion gave  notice  to  take  depositions, 
whereupon  the  defendant,  who  was 
present  with  his  counsel,  was  called 
to  testify  on  behalf  of  plaintiff,  sub- 
ject to  the  rules  prescribed  by  statute 


for  the  examination  of  a  party  hav- 
ing an  adverse  interest,  and  his  dep- 
osition was  accordingly  taken.  At  a 
subsequent  day  the  plaintiff  was  in- 
troduced as  a  witness  in  his  own 
behalf,  and,  pending  his  examination 
in  chief,  the  defendant  died,  and  the 
taking  of  depositions  was  postponed 
xmtil  the  case  was  revived.  The  ex- 
amination of  the  plaintiff  was  there- 
after resumed,  and  his  deposition 
taken  over  the  objection  of  the  admin- 
istrator. It  was  held  that  the  plain- 
tifE was  incompetent  and  that  the 
section  only  applies  where  the  de- 
ceased party  had  been  examined  on 
his  own  behalf:  Puckett  v.  Mullins, 
106  Va.  248,  55  S.  E.  676. 

98  Taylor  v.  Bunker,  68  Mich.  258, 
36  N.  W.  66;  Cake  v.  Cake,  162  Pa. 
584,  29  Atl.  797. 

99  Bair  v.  Frisehkorn,  151  Pa.  466, 
25  Atl.  123. 
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transaction.  The  interpretation  of  what  "testimony"  con- 
sists of  has  fortunately  formed  the  subject  of  decision. 
In  a  New  York  case^""  a  necessary  distinction  has  been 
pointed  between  "evidence"  and  "testimony."  In  that 
case  a  note  of  the  decedent  was  put  in  evidence  and  it  was 
claimed  that  such  note  became  the  testimony  of  the  de- 
ceased person  under  the  statute.  "There  is  a  distinction," 
said  the  court,  "between  testimony  and  evidence,  for  the 
former  means  statements  made  under  the  sanction  of  an 
oath,  while  the  latter,  which  includes  the  former,  but  is 
more  comprehensive,  means  whatever  is  received  to  estab- 
lish or  disprove  an  alleged  fact.  Testimony  is  personal, 
for  it  is  the.  utterance  under  oath  of  a  person,  while  evi- 
dence may  be  either  documentary  or  oral.  When  a  care- 
fully drawn  statute  relating  to  evidence,  aiming  to  pre- 
serve equality  and  to  prevent  unfair  advantage,  speaks  of 
'the  testimony  of  ...  .  the  deceased  person'  as  'given  in 
evidence, '  we  think  it  means  by  testimony  the  sworn  state- 
ments of  the  deceased  made  on  some  prior  occasion.^  This 
construction  is  in  accord  both  with  the  object  of  the  statute 
and  the  language  used  in  it."  It  would  be  a  loose  and 
dangerous  construction  to  hold  that  when  an  instrument 
executed  by  a  dead  man  is  read  in  evidence  by  those  who 
represent  him,  the  living  party  to  the  document  can  testify 
to  whatever  was  said  and  done  when  it  was  executed.^     The 

100  Matter  of  Calliater,  153  N.  T.  raised    the   presumption   referred   to. 

294,  60  Am.  St.  Rep.  620,  47  N.  E.  The  claimant   could  not  go   into   the 

268.  personal  transactions  behind  the  note, 

1  Lyon  V.  Bicker,  141  N.  Y.  225,  and  out  of  which  it  arose,  any  more 
231,  36  N.  E.  189.  than  in  the  ease  of  a  bond,  a  mort- 

2  Matter  of  Callister,  supra.  At  gage  or  any  other  written  agreement 
the  hearing  in  the  general  term  it  was  between  the  parties.  The  production 
pointed  out  by  Ward,  J.,  that  if  the  of  this  note  by  the  claimant  and  the 
note  had  been  brought  into  court  by  admission  of  the  signature  of  the  de- 
a  subpoena  and  the  signature  of  the  ceased,  or  allowing  it  to  be  read  in 
deceased  proved  in  the  ordinary  way,  evidence  without  the  proof  of  signa- 
and  the  note  had  been  shown  to  be  ture,  was  simply  a  waiver  on  the  part 
in  the  possession  of  the  claimant,  it  of  the  claimant  of  the  proof  of  the 
would  have  established  the  delivery  of  signature  and  of  the  delivery  of  the 
the  note  and  been  evidence  of  the  con-  note  to  her  which  otherwise  the  next 
tract     between     the     parties     which  of  kin  would  have  been  compelled  to 
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definition  practically  amounts  to  saying  that  "testimony" 
is  to  be  interpreted  in  its  ordinary  acceptation.  Testi- 
mony of  the  deceased  is  his  deposition  de  bene  esse,  or  evi- 
dence of  his  testimony  at  a  former  trial,  and  not  merely 
the  production  of  a  note  as  in  the  case  last  cited.^  "Testi- 
mony" does  not  include  the  returns  of  a  deceased  guardian 
introduced  in  evidence  by  his  executor;*  nor  a  document 
introduced  by  a  defendant  representative  under  a  defense 
of  accord  and  satisfaction  showing  an  accounting  between 
the  plaihtiff  and  the  decedent.  It  did  not  make  the  plain- 
tiff a  competent  witness  either  to  explain  it  or  say  what 
conversation  he  had  with  the  decedent  at  the  time.'  It  is 
well  settled  that  in  an  action  brought  by  an  executor  upon 
a  promissory  note  against  the  maker  thereof,  the  latter 
cannot  testify  as  to  the  consideration,  when  it  involves 
a  personal  transaction  with  the  deceased  payee.^^  Even 
when  the  executor  as  plaintiff  proves  by  a  witness  certain 
conversations  between  the  deceased  and  the  defendant  at 
a  certain  place,  while  the  latter  may  testify  that  such  wit- 

establish.  "If  this  I'uling  is  sus-  administrator  or  executor."  On  the 
tained,  then  in  all  eases  the  evidence  contrary,  to  make  the  defendant  corn- 
created  by  a  writing  between  the  Ijv-  petent,  either  the  plaintiff  executor 
ing  and  the  dead  may  be  overthrown  or  administrator  must  himself  testify 
by  the  evidence  of  the  living  as  to  as  to  the  transaction,  or  he  must  in- 
the  transaction  out  of  which  the  writ-  troduee  the  testimony  of  the  deceased 
ing  was  created,  while  the  lips  of  the  — not,  as  here,  the  testimony  of  dis- 
other  party  to  the  transaction  are  interested,  and  therefore  competent, 
closed,  thus  defeating  the  wise  pur-  witnesses  to  prove  the  transaction, 
pose  of  section  829":  Matter  of  Cal-  See,  also,  Grommes  v.  St.  Paul  Trust 
lister,  88  Hun  (N.  Y.),  87,  34  X.  Y.  Co.,  147  111.  634,  37  Am.  St.  Rep.  248, 
Supp.  628.  35  ISr.  E.  820. 

3  Hall  V.  Holloman,  136  N,  C.  34,  ^  q^^^^  ^^  ^          24  S.  C.  76. 
48  S.  E.  515.     In  this  case  where  the 

authorities   are     reviewed,   the     court  ^  Woodbury  v.  Woodbury's  Estate, 

said  that  if  it  had  been  intended  that  ^8    Vt.    94.     See,    also,    Davidson    v. 

evidence   of   the   personal  transaction  Davidson,  2  Neb.   (Unof.)   90,  96  X\ 

should  be  included  in  "testimony,"  the  ^-  ^09   (statement  in  a  will)  ;   Tn  re 

statute,   instead    of    the  words  used.  Brown,  92  Iowa,  379,  60  N.  W.  659 

would  have  simply  made  the  defend-  (statement  in  body  of  check), 

ant  competent  "whenever  any  evidence  5a  Van  Alstyne  v.  Van  Alstyne,  28 

of   the   personal   transaction  ....  is  N.  Y.  375;   Alexander  v.  Butcher,  70 

introduced  in  behalf  of  the  plaintiff  N.  Y.  385. 
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ness  was  never  present  at  that  place  when  any  conversa- 
tion was  had  between  him  and  the  deceased,  he  cannot 
testify  as  to  anything  that  was  or  was  not  said  between 
them.^*  In  Lyon  v.  Ricker^°  the  court  said:  "When  the 
plaintiff  proved  by  third  parties  the  declarations  of  the 
deceased  grantor  made  at  a  different  time  and  upon 
another  occasion  than  the  transaction  between  the  de- 
ceased and  this  defendant,  those  declarations  so  proved 
did  not  become  the  testimony  of  the  deceased  given  in 
evidence  within  the  section  of  the  code  under  consideration. 
Although  declarations  against  interest  are  admitted  the 
same  as  if  the  declarant  were  present  and  testified  in 
person,  yet  proof  of  such  declarations  by  competent  third 
parties  is  not,  within  the  meaning  of  this  section,  the 
testimony  of  a  deceased  person,  and  it  does  not  open  the 
door  for  the  admission  of  what  would  otherwise  be  plainly 
incompetent  evidence  under  such  section." 

§  783  (792).  Waiver  by  cabling  other  witnesses  to  the 
transaction  or  communication. — So  far  we  have  considered 
the  waiver  of  the  incompetency  by  the  examination  of  the 
adverse  party  and  by  using  testimony  already  adduced  at 
former  trials.  We  have  now  to  discuss  the  active  waiver 
by  the  representative  in  himself  giving  evidence,  or  pro- 
ducing it  through  others,  on  the  subjects  from  which  the 
adversary  is  prohibited.  The  rule  is  that  if  the  repre- 
sentative testifies  or  calls  other  witnesses  interested  in  the 
estate  to  testify  as  to  transactions  or  communications  of 
the  deceased  or  incompetent  with  the  adverse  party,  he 
thereby  waives  his  right  to  object  to  the  testimony  of  the 
adverse  party."  But  the  adverse  party  is  competent  only 
as  to    those    transactions  or  communications    concerning 

5b  Pinney  v.  Orth,  88  N.  Y.  447.  lams  v.  Longley,  2   Ohio   0.   C.   292 ; 

5c  Lyon  V.  Ricker,  141  N.  Y.   225,  Metz's  Admr.  v.  Snodgrass,  9  W.  Va. 

36  N.  E.  189.  190.     A  widow  is  not  a  person   '"in- 

8  Butz  V.  Sehwartz,  135  111.  180,  25  terested   in   the   estate"-     Grafton   v. 

N.  E.  1007 ;  Carpenter  v.  Rice,  25  Ky.  Inge,  30  Ky.  Law  Rep.  313,  98  S.  W. 

Law  Rep.  1704,  78  S.  W.  458;  Will-  325. 
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which  testimony  has  been  given,^  but  he  may,  of  course,  go 
fully  into  all  those  transactions.^  The  courts  of  some 
states,  however,  hold  that,  if  the  representative  has  intro- 
duced testimony  as  to  any  transaction  with  any  deceased 
or  incompetent  person,  the  adverse  party  may  testify  gen- 
erally and  to  any  extent.®  But  the  general  rule  is  as  stated. 
The  adverse  party  cannot  testify  as  to  any  transactions 


T  Rakes  V.  Brown,  34  Neb.  304,  51 
N.  W.  848;  Parrish  v.  MeXeal,  36 
Neb.  727,  55  N.  W.  222;  Martin  v. 
Martin,  118  Ind.  227,  20  N.  E.  763; 
Griffin  v.  Griffin,  125  111.  430,  17  N.  E. 
782;  Boardman  v.  Brown,  114  Iowa, 
«78,  87  N.  W.  674;  Booth  v.  Lenox, 
45  Fla.  191,  34  South.  566;  Kuhn  v. 
Knhn,  24  Ky.  Law  Bep.  787,  69  S.  W. 
1077;  Bryant  v.  Stainbrook,  40  Kan. 
356,  19  Pac.  917;  Kelton  v.  Hill,  59 
Me.  259;  Murphy  r.  Ray,  73  N.  C. 
588;  Walters  v.  Davis,  8  Ky.  Law 
Rep.  688,  2  8.  W.  695;  Corning  v. 
Walker,  100  N.  Y.  547,  550,  3  N.  E. 
290;  Rankin  v.  Hannan,  38  Ohio  St. 
438;  Williams  v.  Cooper,  113  N.  C. 
286,  18  S.  E.  213;  Hurd  v.  Eleek,  34 
Colo.  262,  82  Pac.  485.  But  see  Red- 
ding V.  Goodwin,  44  Minn.  355,  46 
N.  W.  563;  Allen  v.  Jones,  1  Ind. 
App.  63,  27  N.  E.  116. 

8  German  v.  Brown,  145  Ala.  364, 
39  South.  742;  Shipp  v.  Davis,  78  Ga. 
201,  2  S.  E.  549;  NiccoUs  v.  Esterly, 
16  Kan.  32 ;  Russell  v.  Close,  83  Neb. 
232,  119  N.  W.  515;  Matthews  v. 
Hoagland,  48  N.  J.  Eq.  455,  21  Atl. 
1054;  MeCartin  v.  MeCartin  (MeCar- 
tin  v.  Traphagen's  Admr.),  45  X.  J. 
Eq.  265,  17  Atl.  809;  Nay  v.  Curley, 
113  N.  Y.  575,  21  N.  E.  698;  Gray 
V.  Cooper,  65  N.  0.  183;  In  re  Glad's 
Estate,  214  Pa.  141,  63  Atl.  542; 
Dyson  v.  Jones,  65  S.  C.  308,  43  S.  E. 
667;  Jackson  v.  Munford  (Jackson  v. 
Jones),  74  Tex.  104,  11  S.  W.  1061; 


Eisentraut  v.  Cornelius,  134  Wis.  532, 
126  Am.  St.  Rep.  1027,  115  N.  W. 
142. 

6  Dow  V.  Merrill,  65  N.  H.  107,  18 
Atl.  317;  Strode  v.  Erommeyer,  115 
Mo.  App.  220,  91  S.  W.  167;  Jerome 
..  Bohm,  21  Colo.  322,  40  Pac.  570; 
Brock's  Admr.  v.  Brock,  92  Va.  173, 
23  S.  E.  224.  In  New  Jersey,  under 
the  revised  act  concerning  evidence 
(Pub.  Laws  1900,  p.  363,  §  4),  in 
order  to  qualify  a  nonrepresentative 
party  to  testify  to  transactions  be- 
tween such  party  and  the  person  de- 
ceased, or  concerning  statements 
made  by  the  person  deceased  in  the 
hearing  of  the  nonrepresentative 
party,  it  is  sufficient  that  the  repre- 
sentative party  shall  have  first  testi- 
fied in  his  own  behalf  to  any  trans- 
actions with  or  statement  by  the  de- 
ceased. The  testimony  of  the  nonrep- 
resentative party  is  not  to  be  limited 
to  those  transactions  and  statements 
concerning  which  the  representative 
party  has  testified:  Christopher  v. 
Wilkins,  64  N.  J.  Eq.  354,  51  Atl. 
728.  See,  also.  Young's  Estate,  148 
Pa.  573,  24  Atl.  124.  But  the  New 
Hampshire  court  holds  that  the  iden- 
tification of  the  deceased's  books  by 
his  representative  is  not  an  election 
on  his  part  to  testify  or  a  waiver  of 
the  privileges  of  the  statute :  Sheehan 
V.  Hennessey,  65  N.  H.  101,  18  Atl. 
652. 
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other  than  those  concerning  which  the  representative  has 
introduced  evidence,  even  though  such  testimony  as  to  a 
separate  and  independent  transaction  or  communication 
would  tend  to  contradict  the  testimony  given  as  to  the  trans- 
action in  question.^"  Nor  does  the  mere  fact  that  the  rep- 
resentative has  offered  himself  as  a  witness,  when  he  has 
not  gone  into  these  transactions  or  communications  of  the 
adverse  party  and  the  deceased,  make  the  adverse  party 
competent.^^  While  it  would  be  impracticable  and,  in  addi- 
tion, would  serve  no  useful  purpose  to  show  the  difference 
in  the  statutory  provisions  of  the  various  states,  there  are 
a  few  statutes  and  decisions  which  do  call  for  reference. 
Thus  in  Nebraska,  section  329  of  the  Code  of  Civil  Pro- 
cedure allows  evidence  of  an  interested  party  against  the 
representative  of  a  deceased  person  as  to  transactions  with 
the  deceased  "in  regard  to  the  facts  testified  to"  by  the 
other  party's  witness,  but  no  "further."  This  is  merely 
another  form  of  the  enunciation  of  the  principle  already 
dealt  with  that  if  the  protected  party  introduces  evidence 
touching  transactions  with  the  decedent,  it  may  be  replied 
to  by  the  theretofore  incompetent  witness  to  the  extent  of 
the  evidence  introduced.  It  was  there  held  that  where  the 
party  representing  the  deceased  had  introduced  evidence 
of  certain  payments  made  to  the  other  party,  that  party 
might  show  to  what  the  payments  were  applied,  and  that 
it  was  with  the  assent  of  the  deceased,  but  that  he  would 
not  be  permitted  to  show  a  long  antecedent  agreement  had 

10  Eudolph   V.   trnderwooa,   88    Ga.  922;   Rhodes   r.  Pray,  36  Minn.  392, 

664,  16  S.  E.  55;  Merchants'  L.  &  T.  32  N,  W.  86;  Stone  v.  Hunt,  114  Mo. 

Co.   V.   Egan,  222  111.  494,   78  N.   E.  66,  21  S.  W.  454:  Neckel  v.  Stearns, 

800;    Telford  v.  Howell,  220  111.   52,  80  Neb.  123,  113  N.  W.  1045;  Rogers 

77  N.'  E.  82;  Copeland  v.  Koontz,  125  >-.  Rogers,   153   N.  Y.   843,  47  X.  E. 

Ind.   126,   25   N.   E.    174;    Boardman  452;  Martin  v.  Hillen,  142  N.  Y.  140, 

V.   Brown,   114  Iowa,   678,   87  N.   W.  36   X.   e.  803;    Smith   f.   Smith,  101 

674;  Richardson  v.  Isaacs  (Ky.),  118  N.  C.  461,  8  S.  E.  12S,  131,  133;  Metz 

S.  W.  1003;  Hall  r.  Otis,  77  Me.  122;  ,-.  Snodgrass,  9  W.  Va.  190. 
Johnson  v.  Heald,  33  Md.  352;  Green  11  McCartin   v.   McCartin    (McCar- 

T.  Gould,  3  Allen  (Mass.),  465;  Ciimp-  tin  v.  Traphagen's  Admr.),  45  N.  J. 

tell  V.  Seeh,  155  Mioh.  634,  119  1\.  W.  Eq.  265,  17  Atl.  809. 
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with  the  deceased  that  the  items  to  which  the  payments 
were  applied  should  constitute  a  lien  prior  to  a  mortgage 
held  by  deceased  upon  the  property  out  of  which  the 
payments  came.^^  In  Indiana  the  statute  disqualifies 
a  claimant  against  a  decedent's  estate  from  testifying 
as  to  matters  which  occurred  during  decedent's  life,  and 
further  provides  that/^  if  any  witness  shall  on  behalf  of 
the  executor,  administrator  or  heirs  testify  to  any  conver- 
sation or  admission  of  a  party  to  the  suit,  his  assignor  or 
grantor,  as  having  been  had  or  made  in  the  absence  of 
the  deceased,  then  the  party  against  whom  such  evidence 
is  adduced,  his  assignor  or  grantor,  shall  be  competent  to 
testify  concerning  the  same  matter.  In  an  action  upon  a 
note  brought  against  the  administrator  of  the  estate  of 
the  maker,  the  latter  proved  by  a  witness  certain  state- 
ments made  by  the  plain titf  to  him  in  the  presence  of  the 
deceased,  and  at  the  time  of  her  acquiring  an  interest  in 
the  deceased's  business  by  virtue  of  a  contract  then  ex- 
ecuted. The  plaintiff,  in  rebuttal,  was  placed  upon  the 
stand,  and  permitted  to  testify  to  a  conversation  with  the 
witness  about  the  same  subject  matter,  but  of  an  entirely 
different  purport,  and  wholly  inconsistent  with  that  re- 
counted by  him,  which  she  said  occurred  immediately  after 
the  business  transaction  above  referred  to,  and  after  the 
decedent  had  gone  away,  and  was  no  longer  present.  The 
court  considered  the  two  aspects  the  case  presented,  that 
unless  the  claimant  be  heard  upon  the  question,  a  dishonest 
witness  might,  by  locating  the  conversation  in  the  presence 
of  the  decedent,  wrongfully  close  the  mouth  of  the  claim- 
ant. On  the  other  hand,  if  the  claimant  was  permitted  to 
speak,  a  dishonest  one  might  locate  the  conversation  in 
the  absence  of  the  decedent,  and  thus  wrongfully  obtain 
the  benefit  of  her  own  testimony.  Gavin,  J.,  said:  "That 
there  is  opportunity  for  the  consummation  of  a  wrong 

12  Dickenson     v.     Columbus     State  is  See    Rev.   Stats.     1894,   §§   506, 

Bank,  71  Neb.  260,  98  N.  W.  813.     To       508  (Rev.  Stats.  1881,  §§  498,  560). 
the  same  effect  is  Calkins  v.  Calkins, 
220  111.  Ill,  77  N.  E.  102. 
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uiider  either  rule  is  plain.  The  legislature,  however,  has, 
as  it  seems  to  us,  cleared  the  way  for  the  courts,  and  pre- 
scribed the  condition  upon  which  the  claimant's  right  to 
testify  depends,  and  that  is,  when  the  witness  testifies  to 
a  conversation  'as  having  been  had  in  the  absence  of  the 
deceased.'  The  statute  makes  the  evidence  of  the  witness 
conclusive  as  to  the  presence  of  the  deceased.  In  the  case 
in  hand  the  witness  testifies  that  the  deceased  was  present. 
It  seems  to  us  the  language  of  the  statute  is  plain  and 
unambiguous,  and  should  be  followed.  There  are  several 
cases  in  which  this  provision  of  the  statute  has  been  con- 
sidered.^* In  none  of  these  cases,  however,  nor  in  any 
other  to  which  our  attention  has  been  called,  has  the  right 
of  the  claimant  to  dispute  the  statement  of  the  witnesses 
concerning  the  presence  of  the  decedent  been  presented  or 
determined.  As  we  have  held,  the  letter  of  the  law  is 
against  the  claimant,  and  it  has  not  been  the  policy  of  the 
courts  to  open  the  doors  against  estates  by  construction, 
but  rather  the  contrary.^''  In  our  judgment,  the  trial 
court  erred  in  permitting  appellee  to  testify.  "^'^  The 
general  rule  is  that  if  the  representative  calls  wit- 
nesses who  are  not  interested  in  the  estate  to  testifif 
as  to  transactions  or  communications  of  the  deceased 
or  incompetent  with  the  adverse  party,  the  testimony 
so  given  does  not  constitute  a  waiver  of  the  right  to 
object  to  the  testimony  of  the  adverse  party.  For  exam- 
ple, in  a  Minnesota  case,  it  appearing  from  the  testimony 
of  a  disinterested  witness  that  the  defendants  made  to  the 
plaintiff,  deceased  since  the  commencement  of  the  action, 
the  fraudulent  representations  for  which  a  recoven-  was 
sought,  the  defendants  were  not  permitted  under  the  stat- 
ic Cooper  V.  Cooper,  86  Incl.  75;  IB  Hudson  v.  Houser,  123  Ind.  309, 
Martin  v.  Martin,  118  Ind.  227,  20  24  N.  E.  243;  Larch  v.  Goodacre,  126 
N.  E.  763 ;  Copeland  v.  Koontz,  125  Ind.  L>24,  26  N.  E.  49. 
Ind.  126,  25  N.  E.  174;  Nelson  v.  18  Kibler  i.  Potter,  11  Ind.  App, 
Masterson,  2  Ind.  App.  524,  28  N.  E.  604,  39  N.  E.  525. 
731. 
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ute  to  testify  that,  in  the  conversation  with  the  deceased, 
referred  to  by  such  witness,  they  made  no  such  represen- 
tations. "One  Wilson,  a  witness  for  the  plaintiff,  testified 
to  a  conversation  between  Redding  (the  deceased)  and  the 
defendants,  wherein  the  latter  made  the  representations  to 
which  we  have  referred.  In  defense  an  offer  was  made 
to  show  by  the  testimony  of  the  defendant  Godwin  that 
that  there  was  no  such  conversation.  This  was  excluded, 
as  being  within  the  statute  which  disables  a  party  to  an 
action,  or  one  interested  in  the  event  thereof,  from  giving 
evidence  'of  or  concerning  any  conversation  with  or  ad- 
mission of  a  deceased  or  insane  party  or  person  relative 
to  any  matter  at  issue  between  the  parties.'  It  was  not 
proposed  to  show,  as  we  understand  the  case,  that  there 
was  no  conversation  between  the  parties  on  the  occasion 
referred  to  by  Wilson,  but  only  that  in  the  conversation 
referred  to,  Godwin  did  not  make  the  statements  testified 
to  by  Wilson.  This  was  within  the  terms  of  the  statute. 
The  surviving  party  could  not  have  been  allowed  to  state 
what  the  conversation  was,  and  it  was  not  permissible  for 
him  to  do  indirectly  what  he  could  not  have  thus  done 
directly,  by  testifying  that  in  the  conversation  he  did  not 
make  the  statements  attributed  to  him  by  the  testimony  of 
Wilson."^''  In  a  Georgia  case,^*  where  the  defendant  in 
ejectment  proved  by  a  disinterested  witness  that  a  certain 
deed  from  the  decedent  to  plaintiff  was  given  back  to  the 
decedent  and  was  in  fraud  of  creditors,  the  plaintiff  was 
not  a  competent  witness  to  show  the  purpose  for  which  he 
so  gave  back  the  deed.  The  court,  referring  to  another 
case  in  that  state,"^  said:  "In  that  case,  the  plaintiff 
claimed  title  under  one  who  had  a  deed  from  the  defend- 
ant, but  who  was  dead  at  the  time  of  the  trial.     It  was  held 

17  Redding    v.    Godwin,   44    Minn.  in  whieh   the   witness   was  interested 
355,  46  N.  W.  563.  or  the  record  was  silent  on  the  sub- 
is  McBride  v.  McBride,  82  La.  714,  ject. 
9  S.  E,  1111,  usefully  reviewing  the  I8a  Niles  v.  Groover,  73  Ga.  808. 
authorities   and    distinguishing   those 
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that  the  defendant  was  incompetent  to  show  that  such 
deed  was  not  delivered  to  the  deceased.  The  proposition 
here  is -to  allow  the  plaintiff  in  this  case  to  testify  that 
a  deed  made  by  a  deceased  person  to  himself  had  never 
been  rescinded  or  canceled  or  delivered  up  to  such  de- 
ceased person  in  his  lifetiilie.  We  think  the  principle 
decided  in  that  case  covers  the  present  case,  and  that  the 
plaintiff  in  this  case  was  not  a  competent  witness  to  testify, 
he  falling  within  the  proviso  to  section  3854  of  the  code, 
which  proviso  is  in  the  following  language:  'Where  one 
of  the  original  parties  to  the  contract  or  cause  of  action 
in  issue  or  on  trial  is  dead,  or  is  shown  to  the  court  to  be 
insane,  or  where  an  executor  or  administrator  is  a  party 
in  any  suit  on  a  contract  of  his  testator  or  intestate,  the 
other  party  shall  not  be  admitted  to  testify  in  his  own 
favor.'  "  In  New  York,  in  an  action  upon  a  note  against 
the  administrator  of  the  alleged  maker,^®  both  the  ad- 
ministrator and  a  grandson  of  the  decedent  gave  evidence 
that  the  signature  was  not  that  of  the  decedent.  After 
this  testimony  had  been  received,  the  plaintiff  called  the 
payee  named  in  the  note,  who  testified,  over  the  defend- 
ant's objection  and  exception,  that  he  had  seen  the  de- 
ceased write;  that  the  signature  to  the  note  was  the 
deceased's;  that  she  signed  it  and  delivered  it  to  him,  and 
that  after  the  note  had  matured  she  wrote  across  the  face 
of  the  note  the,  words  in  French,  extending  the  time  of 
payment;  that  it  was  her  signature;  and  that  he  saw  her 
write  the  indorsement  and  sign  the  same.  The  admission 
of  this  testimony,  said  the  court,  "is  sought  to  be  justi- 
fied by  the  plaintiff  upon  the  ground  that  the  examination 
of  the  defendant  had  opened  the  door,  so  as  to  permit  such 
testimony  to  be  given.  It  is  evident  that  such  contention 
cannot  be  sustained.  Neither  the  defendant  nor  the  grand- 
son gave  any  evidence  upon  the  subject  of  the  transaction 
under  which  the  note  and  the  agreement  for  the  extension 

19  Hobart  v.  Verrault,  74  App.  Div.  iU,  77  N.  Y.  Supp.  483. 
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were  given.  Their  testimony  did  not  bear  thereon.  It 
related  to  the  one  question  as  to  the  genuineness  of  the 
signature  of  the  deceased,  and  this  in  no  sense  involved 
the  transaction  resulting  in  the  execution  and  delivery  of 
the  note  and  the  agreement.  Consequently,  there  was  no 
opening  of  the  door,  and  no  foundation  laid  for  the  testi- 
mony of  the  payee  as  to  the  circumstances  and  transaction 
resulting  in  the  execution  and  delivery  of  the  instrument 
sought  to  be  enforced.  That  testimony  related  to  the 
transaction  itself,  and  upon  that  subject  no  evidence  had 
been  offered  by  the  defendant.  The  admission  of  such 
testimony  by  the  payee  was,  therefore,  error.  "^'^  When  the 
representative  has  introduced  evidence  as  to  transactions 
between  the  deceased  and  the  adverse  party,  the  court  has 
no  discretion  in  the  matter  to  receive  or  reject  the  testimony 


20  Clift  V.  Moses,  112  N.  Y.  426, 
20  N.  E.  392.  See,  also,  Miller  v. 
Cannon,  84  Ala.  59,  4  Soutli.  204; 
Ruckman  v.  Alwood,  71  111.  155; 
-Canady  v.  JoKnson,  40  Iowa,  587 ; 
Fountain  v.  Linn,  57  N.  J.  L.  503,  31 
Atl.  98/2;  Bushee.v.  Surles,  77  N.  C. 
62 ;  Burnham  v.  Mitchell,  34  Wis.  117. 
See,  also,  Trimmier  v.  Thomson,  41 
S.  C.  125,  19  S.  E.  291,  an  interesting 
case  in  which  a  printer  sued  an  attor- 
ney's executor  for  briefs  printed. 
The  executor  introduced  a  witness  who 
testified  that  he  had  given  a  note  for 
the  amount  to  plaintiff.  The  plain- 
tiff was  permitted  to  deny  this  and 
to  aver  that  the  note  referred  to  was 
given  by  the  witness  not  to  him,  the 
plaintiff,  but  to  the  decedent,  who  in- 
dorsed it  to  him  (the  plaintiff).  The 
court  said:  "While  death  of  the  op- 
posite party  seals  the  lips  of  the  other 
living  party,  yet  it  does  not  so  operate 
that  plaintiff  cannot  impeach  by  his 
own  testimony  the  accuracy  of  a 
living  witness.  In  the  second  place,  it 
has  always  seemgd  to  us  that  a  proper 


construction  of  section  400  of  the  code 
will  allow  a  plaintiff  to  testify  fully 
as  to  communications  and  transac- 
tions with  a  person  deceased,  if  and 
whenever  the  personal  representative 
of  such  deceased  person  opens  the 
door  by  giving  testimony  herself  to 
such  a  communication  or  transaction." 
This  decision  is  on  the  lines  of  the 
Pennsylvania  statute  which  provides 
for  the  competency  of  the  evidence  of 
the  survivor,  if  and  only  if  such  rele- 
vant matter  occurred  between  himself 
and  another  person  who  may  be  living 
at  the  time  of  the  trial  and  may  be 
competent  to  testify,  and  who  does  so. 
testify  upon  the  trial  against  such 
surviving  or  remaining  party  or 
against  the  person  whose  interest 
may  be  thus  adverse,  or  if  such'  rele- 
vant matter  occurred  in  the  presence 
or  hearing  of  such  other  living  or 
competent  person:  Pub.  Laws  1891, 
287,  §  1.  See  Irwin  v.  Patchen,  l64 
Pa.  51,  30  Atl.  436,  and  collection  of 
cases  in  3  Pepper  &  Lewis,  Pennsyl- 
vania Digest,  p.  7578. 
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as  it  sees  fit,  but  it  must  receive  the  testimony  of  the  ad- 
verse party,  if  it  is  offered  in  such  case.^^  Foster,  J.,  in 
the  opinion  in  the  case  last  cited  thus  deprecates  the  ab- 
sence of  the  discretionary  power:  "The  law  now  is,  that, 
if  an  executor  or  administrator,  being  a  party,  elects  to 
testify,  the  adverse  party  may  testify.  There  is  no  lim- 
itation or  qualification  of  these  plain  and  unambiguous 
terms.  The  first  object  of  the  statute  was,  to  remove 
entirely  the  disqualification  of  interest,  as  affecting  the 
competency  of  witnesses.  The  law  of  1857  was  the  founda- 
tion stone  of  the  numerous  steps  in  the  direction  then 
indicated,  which  have  culminated  in  the  liberality  of  the 
law  with  regard  to  the  ascertainment  of  fact  by  all  possible 
means,  irrespective,  even,  of  the  marital  relation,  except 
in  case  of  strictly  confidential  communications,  and  in  a 
most  radical  change  of  the  law  and  rules  of  evidence  in 
criminal  procedure. 

"And  the  reason  why  the  exception  was  made,  that 
where  one  party  is  an  executor  or  administrator  and  does 
not  elect  to  testify,  the  other  party  may  not  testify,  un- 
doubtedly was,  to  place  the  parties  upon  equal  grounds, 
and  not  to  allow  the  living  party  to  a  transaction  to  be  a 
witness  in  relation  to  it,  when  the  other  party,  being  dead, 
cannot  testify.  But  the  legislature,  in  this  respect,  has 
failed,  to  accomplish  its  probable  design.  This  case  not 
only  does  not  come  within  the  reason  of  the  exception,  but 
it  is  also  a  manifest  illustration  of  the  imperfection  and 
insufficiency  of  the  law.  Where  the  deceased  had  personal 
knowledge  of  the  matter  in  dispute,  as  in  this  case,  and 
the  executor  had  not  (as  we  infer  from  his  neglect  to  tes- 
tify upon  that  subject),  it  seems  manifestly  unjust  to 
allow  the  survivor  to  testify  concerning  the  matter  in  dis- 
l)ute,  and  thus  to  give  evidence  which  the  other  party,  being 
dead,  could  not  contradict  or  explain,  simply  because  the 
executor  has  elected  to  testify  upon  a  different  and  in- 

21  Ballou  V.  Tilton,  52  N.  H.  605. 
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dependent  branch  of  the  case,  concerning  which  the  de- 
ceased, from  the  nature  of  things,  could  have  no  knowledge, 
namely,  matters  occurring  after  his  decease.  But  the  dis- 
cretion conferred  by  section  17  of  ch.  209,  Gen.  Stats.,  is 
limited  to  the  admission  and  not  to  the  exclusion  of  the 
testimony  of  the  survivor.  The  law  is  'where  it  clearly 
appears  to  the  court  that  injustice  may  be  done  without 
the  testimony  of  the  party,  in  such  a  case  (that  is,  the 
case  where  the  adverse  party,  being  an  executor  or  admin- 
istrator, does  not  elect  to  testify)  he  may  be  allowed,  to 
testify.'  ....  If  the  suggestion  of  this  case  may  lead  to 
the  passage  of  a  law  giving  discretion  to  the  court  (sub- 
.I'ect  to  the  revision  of  the  full  bench)  to  reject  the  testi- 
.mony  of  the  surviving  party  to  the  original  transaction, 
in  cases  where  the  executor  elects  to  testify,  or  to  such  a 
modification  of  the  law  as  to  provide  that  in  no  case  shall 
*:he  testimony  of  the  survivor  be  received  concerning  those 
matters  of  which  the  deceased  only,  in  connection  with 
the  survivor,  had  personal  knowledge,  there  will  be  a  much 
nearer  approximation  to  a  footing  of  equality  between 
parties  circumstanced  like  these,  and  an  avoidance  of  the 
imputation  of  possible,  not  to  say  probable,  injustice  by 
reason  of  the  admission  of  the  surviving  party's  testi- 
mony." 

§  784  (792).  Waiver  by  cross-examination  of  adverse 
party. — The  various  forms  of  waiver  spring  from  a  common 
source.  The  law  will  not  permit  an  unfair  advantage  to 
be  taken  by  the  party  to  whom  it  affords  protection.  It 
will  not  give  him  the  privilege  of  preventing  his  adversarj- 
testifying  and  at  the  same  time  to  use  for  his  own  benefit 
the  version  of  the  matter  from  his  own  standpoint.  There- 
fore it  is  that  in  the  cases  already  discussed,  the  moment 
the  protected  party  avails  himself  beyond  that  limit,  he 
waives  his  objection  to  the  adversary  using  the  same 
weapons.     "We  have    illustrated    the  effect    of    this    done 
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directly.  We  shall  now  consider  the  case  of  where  it  is 
indirectly  accomplished.  The  incompetency  of  the  adverse 
party  may  also  be  removed  by  his  being  cross-examined  as 
to  the  transaction  in  question  by  the  representative;^^  and 
he  is  thereby  rendered  competent  to  testify  to  the  whole  of 
that  particular  transaction.^^  The  reason  for  this  is  obvi- 
ous. The  statute  makes  any  person  a  party  to  or  inter- 
ested in  the  result  of  a  suit  incompetent  to  testify  to 
conversations  with  deceased  persons.  But  the  opposite 
party  must  respect  this  statute  himself.  If  he  cross-exam- 
ines such  a  witness  as  to  such  conversations,  so  as  to  bring 
out  a  partial  statement  of  any  such  conversation,  he  thereby 
waives  the  statute,  and  on  redirect  examination  the  witness 
is  competent  to  give  the  whole  of  such  conversation,  or 
qualify  or  explain  the  same.^'  In  the  case  last  cited,  the 
claimant  on  an  estate  was  a  witness  on  her  own  behalf, 
but  was  not  allowed  on  her  examination  in  chief  to  testify 
to  any  conversations  with  the  deceased.  On  cross-exam- 
ination she  was  questioned  about  the  terms  of  this  contract 
between  her  and  the  deceased  as  to  her  services,  so  as  to 
draw  from  her  the  statement  that  her  father  agreed  to 
pay  her  one  dollar  per  week  for  a  part  of  the  time,  and 

22  Moore  v.  Dutson,  79  Ga.  456,  4  Conshohooken   Mill,   149   Pa.   363,   24 

S.   E.   169;   Harper  v.  Parks,  63  Ga.  Atl.   287;     Marshall    v.   Mitchell,   59 

705;  Plowman  v.  Nicholson,  81  Kan.  S.  C.  523,  38  S.  E.  158;   Edwards  v. 

210,    105     Pae.    692,    106    Pae.    279;  White    (Tex.   Civ.   App.),   120   S.  W. 

Schonbaohler's  Admr.   v.  Mischell,  28  914;    Eeyeg    v.    Esealera    (Tex.    Civ. 

Ky.   Law  Eep.   460,   89    S.   W.   525;  App.),  131  S.  W.  627;  Moore  v.  May, 

Lange  v.  Klatt,  135  Mich.  262,  97  N.  117  Wis.  192,  96  N.  W.  45;  Treadwell 

'W.     708;     Michigan     Sav.    Bank    v.  v.   Lennig,   50    Fed.   872.     See,   also, 

Butler's  Estate,  98  Mich.  381.  57  N.  Green  v.  Gould,  3  Allen  (Mass.),  465, 

W;  253 ;  In  re  Hess'  Estate,  57  Minn.  as  to   questions   on  cross-examination 

282,  59  N.  W.  193 ;   Abies  i .  Aekley,  which  were  not  considered  to  amount 

126   Mo.   App.    84,    103     S.   W.    974;  to  a  waiver. 
Eihyards  v.  Latimer,  183  Mo.  610,  82  23  Hess'  Estate,  57  Minn.  282,  59 

,,S.;  W.,  ,109;    Eastman   v.   Moulton,   3  N.  W.  193;  Smith  v.  Smith,  101  N.  C. 

N.  PL'l56;Hackstaff  v.  Hackstaff,  82  461,  8  S.  E.  128,  131,  133;    Clift  v. 

"Hun,   16,   31   N.   Y.   Supp.   11;    Gray  Moses,  112  N.  Y.  426,  20  N.  E.  392. 

'  v.,  Cooper,  65  N.  C.  183;   In  re  Clad,  24  Hess'  Estatej  57   Minn.   282,  59 

214   Pa.   141,   63   Atl.   542;    Boyd   ¥.  N.  W.  193. 
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two  dollars  per  week  for  the  rest  of  the  time  of  her  ser- 
vice, and  that  he  had  paid  her  these  sums,  amounting  in 
all  to  six  hundred  and  four  dollars.  On  redirect  exami- 
nation the  witness  testified,  against  defendant's  objection 
and  exception,  that  her  father  agreed  to  pay  her  this  as 
pin  money,  or  for  her  current  expenses,  but  also  agreed 
that  she  should  be  paid  the  balance  of  what  her  services 
were  worth  out  of  his  estate  after  his  death.  Such  testi- 
mony was  properly  received.  The  witness  is  practically 
competent  to  any  extent  when  examined  by  his  theretofore 
protected  adversary.^^  But  cross-examination  as  to  con- 
versations that  did  not  take  place  between  the  deceased 
and  the  adverse  party  does  not  warrant  a  general  examina- 
tion as  to  the  decedent's  conversations  on  the  subject  mat- 
ter of  the  controversy.^*  The  Illinois  court  has  held  that, 
by  such  cross-examination,  the  representative  does  not 
waive  the  right  to  object  to  such  testimony  as  incompetent 
after  it  has  been  given.^'^  The  adverse  party  may  cross- 
examine  the  witnesses  introduced  by  the  representative 
fully  as  to  the  whole  of  the  transaction  or  communication  in 
question,^*  but  he  cannot  cross-examine  the  representative 
as  to  facts  not  touched  in  the  direct  examination,^®  and 
thus  make  his  own  testimony  competent.^"  "Where  the 
protected  party  himself  elicits  on  cross-examination  a  fact 
connected  with  a  transaction  with  the  deceased  party,  he  is 
bound  by  it.  As  was  said  in  the  case  last  cited:  "The 
evidence  offered  involved  a  personal  transaction  between 
the  defendant  and  a  deceased  person,  and  clearly  came 
within  the  prohibition  contained  in  section  829  of  the  Code 
of  Civil  Procedure.     The  plaintiff  had  offered  in  evidence 

25  Treadwell  v.  Lennig,  supra.  29  Williams   v.   Cooper,   113   N.   C. 

26  Lahey   v.   Heenan,   81   Pa.   185;       286,  18  S.  E.  213;  Loeb  v.  Stern,  198 
Perry  v.  Mulligan,  58  Ga.  479.  111.  371,  64  N.  E.  1043;  Kline  v.  Stein, 

27' Achilles  v.  Achilles,  137  111.  589,       30  Wash.  189,  70  Pac.  235. 
28  N.  E.  45.  30  Corning   v.   Walker,    100    N.    Y. 

28  Brown  v.  Foster,  41   S.  C.   118,       547,  3  N.  E.  290. 
19  S.  E.,299. 
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the  books  of  account  of  the  old  firm  and  of  the  corporation. 
The  plaintiff  had  testified  that  neither  he  nor  the  company' 
ever  authorized  any  money  to  be  advanced  to  the  defendant 
by  "way  of  payment  for  his  services.  Upon  a  cross-exam- 
ination by  the  defendant's  counsel  the  plaintiff  had  also 
testified,  among  other  things,  'I  know  there  could  have 
been  no  arrangement  between  defendant  and  the  late 
Erastus  Corning  as  to  payment  for  defendant's  services, 
from  what  Mr.  Corning  told  me,  and  I  had  entire  charge 
of  his  business. '  It  is  claimed  that  what  plaintiff  testified 
to  on  the  cross-examination  was  necessary  to  explain  what 
he  had  previously  testified  to  on  his  direct  examination, 
and  hence  the  evidence  offered  was  competent.  We  think 
the  testimony  offered  was  not  competent  on  any  such 
ground.  The  defendant  was  required  to  examine  the  wit- 
ness in  order  to  explain  his  testimony  upon  the  direct 
examination,  by  introducing  evidence  as  to  the  declarations 
of  Mr.  Corning,  Sr.,  and  by  doing  so  did  not  open  the 
door  to  the  introduction  of  conversations  had  by  him  with 
a  deceased  person.  Even  if  it  may  be  assumed  that  this 
testimony  related  to  the  same  subject  in  regard  to  which 
the  plaintiff  had  given  evidence,  it  was  not  given  by  the 
plaintiff  in  his  own  behalf  so  as  to  authorize  a  contradic- 
tion of  the  same.  It  was  drawn  out  on  a  cross-exami- 
nation by  the  defendant's  counsel  and  cannot  therefore 
be  considered  to  have  been  given  on  behalf  of  the 
plaintiff,  and  for  that  reason  could  not  properly  be 
contradicted.  There  is  no  rule  which  authorizes  a  party 
to  contradict  evidence  given  by  his  adversary,  as  to  a' 
transaction  with  a  deceased  person,  which  he  has  him-' 
self  introduced,  and  the  code  does  not  provide  for  any 
such  case.  The  testimony  being  introduced  by  the  defend- 
ant himself,  he  was  not  authorized  to  contradict  it  by  show- 
ing an  interview  with  a  deceased  party  in  relation  to  the 
same  subject."  It  has  been  held  that  if  a  party  is  cross- 
examined  under  discovery  statutes  as  an  adverse  party  as 
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to  transactions  with  deceased,  and  this  is  offered  in  evi- 
dence, the  party  examined  may  then  testify  fully  on  all 
matters  relevant  to  the  issues.  Thus  in  an  action  by  an 
executrix  against  attorneys  for  retaining  money  collected 
for  her  testator,  where  the  plaintiff  propounded  an  inter- 
rogatory as  to  when  and  by  whom  the  attorneys  were  em- 
ployed to  conduct  a  particular  cause,  and  introduced  the 
answers  thereto  relating  to  transactions  with  her  testator, 
she  called  them  as  her  witnesses,  and  they  were  entitled 
to  testify  on  their  own  behalf  as  to  their  transactions  with 
the  decedent.^^  But  in  Wisconsin  the  incompetency  of  the 
party  under  the  statute  to  testify  as  to  personal  transac- 
tions between  himself  and  one  whom  he  claims  to  have  been 
the  agent  of  the  adverse  party  is  not  removable  by  the 
examination  of  such  party  otherwise  than  as  a  witness  at 
the  instance  of  such  adverse  party  in  his  own  behalf,  and 
then  the  incompetency  is  removable  only  by  the  conduct  of 
the  adverse  party  in  the  manner  indicated  in  such  statute. 
The  door  for  such  party  to  testify  is  closed  by  the  statute 
against  any  effort  of  his  to  open  it.  The  adverse  party 
must  open  the  door,  if  opened  at  all.^-  It  must  not  be 
assumed,  however,  that  every  cross-examination  is  of  itself 
a  waiver  of  the  right  to  object  to  the  competency  of  the 
testifying  witness.  The  mere  cross-examination  of  the 
complainant,  coupled  with  a  timely  objection  to  his  com- 
petency previously  interposed,  would  not  constitute  such  a 
waiver.  The  uniform  practice  is  to  first  object  to  the 
competency  of  the  witness,  either  in  whole  or  part,  and  then 
proceed  to  cross-examine.  Any  other  course  would  lead  to 
intolerable  delays  in  the  administration  of  justice.**  So, 
when  a  party  to  a  cause  between  him  and  the  administrator 
of  an  intestate  testifies  in  his  own  behalf,  as  to  transactions 

31  Gemiaji  v.  Browne  &  Leeper,  145  was  not  oflfered:  Eioe  t.  Waddill,  168 

Ala.   364,  -39   South.   742;    Young  v.  Mo.  99,  67  S.  W.  605. 

Montgomery,   161   Ind.   68,   67  N.  E.  ^/J^^^^'^^^o"  '■  ^'^'^^'  ^°^  ^''-  ^°' 

684.    So  held   though  the  deposition  '   33  '^^^^^^^  '^   ^^^^^^  ^^  ^^^^  2^3_ 
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had  by  him  personally  with  the  decedent,  to  which  tlie 
administrator  excepts,  and  after  the  examination-in-chief 
the  administrator  cross-examines  such  party,  strictly  con- 
forming such  cross-examination  to  the  answers  of  the  party 
testifying,  and  the  matters  and  things  testified  to  in  rela- 
tion to  such  transactions  or  communications  in  his  examina- 
tion-in-chief, the  administrator,  by  such  cross-examination, 
does  not  waive  his  exceptions  to  the  testimony  of  the  party 
given  in  chief,  and  does  not  thereby  make  such  party  his 
witness  as  to  his  evidence  given  on  such  cross-examination 
in  relation  to  such  transactions  or  communications;  and 
if  the  exceptions  to  the  testimony  be  sustained,  and  the 
testimony  excluded,  such  exclusion  will  extend  to  the  evi- 
dence given  by  such  party,  on  such  cross-examination,  as 
to  such  transactions  or  communications;  and  his  answers 
given  on  such  cross-examination  should  be  considered  as 
given  in  his  own  behalf,  and  should  be  excluded  also.  Said 
the  court:  "A  reverse  ruling  would  be  harsh,  and  would 
operate  great  injustice  not  unfrequently.  I  do  not  under- 
stand it  has  ever  been  held  that  a  party  makes  a  witness, 
produced  and  examined  by  his  adversary,  his  witness  sim- 
ply by  cross-examining  the  witness  as  to  matters  and 
facts,  to  which  he  has  testified  in  his  testimony  given  in 
chief.  He  does  not  by  such  cross-examination  admit  the 
competency  of  the  witness  to  testify  as  to  those  matters, 
any  more  than  he  does  the  truth  of  his  evidence,  or  his 
integrity  of  character."^*  The  question,  too,  has  been 
raised  as  to  cross-examination  on  deposition.  It  is  equally 
clear  that  the  objector  to  the  incompetency  of  the  witness 
may  cross-examine  with  safety  if  he  preserves  his  previous 
objection  to  the  testimony  in  chief.  In  Illinois  a  cause  had 
been  referred  to  a  master  to  take  proof.  The  incompetent 
person  offered  herself  as  a  witness  before  the  master,  and 
the  defendant  objected  to  lier  examination,  on  the, ground 
that  she  was  not  a  competent  witness;  but  the  examination 

84  Calwell   V.    Prindle,    11   W.    Va.   307. 
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was  allowed  to  proceed,  and  she  was  examined  in  cHef  in 
her  own  behalf,  and  the  defendant  then  cross-examined  her. 
Upon  the  hearing,  the  defendants  made  a  motion  to  ex- 
elude  her  testimony  as  thus  taken  before  the  master,  which 
motion  was  sustained  by  the  court.  It  was  urged  that 
inasmuch  as  the  adverse  party  cross-examined  the  witness 
and  called  out  testimony  material  to  the  issue,  he  thereby 
called  the  opposite  party  as  a  witness  and  the  cross-exam- 
ination was  thereby  made  competent  and  might  be  offered 
by  either  party.  The  court  said:  "The  testimony  was 
properly  excluded  by  the  trial  court.  Mrs.  Achilles  was 
a  party  to  the  suit,  and  the  defendants  were  adverse  par- 
ties, defending  as  the  heirs  of  a  deceased  person.  She 
was  therefore  an  incompetent  witness,  under  section  2  of 
chapter  51  of  the  Revised  Statutes,  in  regard  to  evidence 
and  depositions  in  civil  cases.  But  counsel  for  appellee 
claim  that  inasmuch  as,  by  the  terms  Of  said  section  2, 
a  party  to  any  civil  action,  or  person  directly  interested 
in  the  event  thereof,  although  the  adverse  party  sues  or 
defends  as  heir,  may  be  called  as  a  witness,  and  be  com- 
petent to  testify  as  such,  when  called  by  such  adverse 
party,  and  inasmuch  as  the  defendants,  being  the  adverse 
party  to  Mrs.  Achilles,  cross-examined  her,  and  called  out 
from  her  testimony  material  to  the  issue,  they  thereby 
called  her  as  a  witness,  and  her  cross-examination  was 
thereby  made  competent,  and  may  be  offered  by  either 
party.  We  do  not  think  that  the  defendants  waived  their 
right  to  move  to  exclude  the  testimony  upon  the  hear- 
ing because  they  cross-examined  the  witness.  The  mas- 
ter, to  whom  a  reference  is  made  to  take  proofs,  does 
not  pass  upon  objections  to  the  competency  of  testimony; 
he  merely  notes  the  objections  as  made  and  leaves 
their  validity  to  be  determined  by  the  court.  As  the 
objecting  party  cannot  know  in  advance  what  the  de- 
cision of  the  court  may  be,  a  failure  to  cross-examine 
before  the  master  may  deprive  him  of  the  opportunitv  to 
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do  so  if  his  objection  is  overruled. "^^  It  will  be  noticed 
that  to  insure  his  protection  the  cross-examiner  must  avoid 
touching  upon  or  opening  up  new  matter.  It  is  the  rule 
in  some  jurisdictions  that,  when  a  cross-examiner  examines 
a  witness  on  new  matter,  he  makes  such  witness  thence- 
forward, in  very* fact,  his  own.  "Such  seems  not  the 
orthodox  rule  in  Missouri;  but  a  sequence  of  that  rule  has 
been  adopted  and  applied  by  this  court  as  a  sensible  rule 
in  the  administration  of  justice,  to  wit :  If  a  witness  be  in- 
competent and  if  the  party  insisting  on  his  incompetency 
nevertheless  examines  him  on  new  matter  not  touched  or 
brought  out  in  chief,  then,  as  to  such  new  matter,  his  incom- 
petency is  waived.  "^^  In  Pennsylvania  it  is  settled  that 
where  a  claimant  is  called  as  a  witness  in  his  own  behalf, 
and  testifies  to  facts  occurring  since  the  death  of  the  de- 


35  Aehilles  v.  AeHlles,  137  111.  589, 
28  N.  E.  45. 

36  McCune  v.  Goodwillie,  204  Mo. 
306,  102  S.  W.  997.  See,  also,  the 
recent  case  of  Lohnes  v.  Baker,  156 
Mo.  App.  397,  137  S.  W.  282,  in  which 
the  objection  for  incompetency  hav- 
ing been  timely  made,  it  was  held  that 
under  Eevised  Statutes  of  1909,  sec- 
tion 6354,  the  testimony  was  entirely 
incompetent  notwithstanding  the  dam- 
aging part  of  it  was  elicited  by  the 
party  objecting.  The  question  was, 
however,  not  presented  squarely  as 
involving  new  matter,  although  the 
decision  is  sweeping  in  its  terms.  It 
appears  to  be  on  the  lines  of  Donnell 
V.  Braden,  70  Iowa,  551,  30  X.  W. 
777.  Both  oases  refer  rather  to  the 
enlarging  explanation  of  the  testi- 
mony in  chief  than  to  the  introduction 
of  new  matter.  In  the  later  Iowa 
case,  Mollison  v.  Rittgers,  140  Iowa, 
365,  118  N.  W.  512,  Ladd,  C.  J., 
said ;  "It  is  conceded  that  defendant's 
testimony  of  any  personal  transactions 
with  deceased,  if  objected  to,  was  in- 
admissible under  section  4604  of  the 


code,  providing  that:  'No  party  to 
any  action  or  proceeding,  nor  any  per- 
son interested  in  the  event  thereof, 
nor  any  person  from,  through  or 
under  whom  such  party  or  interested 
person  derives  any  interest  or  title 
by  assignment  or  otherwise,  and  no 
husband  or  wife  of  any  said  party 
or  person,  shall  be  examined  as  » 
witness  in  regard  to  any  personal 
transaction  or  communication  be- 
tween such  witness  and  a  person  at 
the  commencement  of  such  examina- 
tion, deceased,  insane  or  lunatic, 
against  the  executors,  administrator, 
heir  at  law,  next  of  kin,  assignee, 
legatee,  devisee  or  survivor  of  such 
deceased  person,  or  the  assignee  or 
guardian  of  such  insane  person  or 
lunatic'  When  interrogated  on  cross- 
examination,  he  testified  that  the  first 
distribution  was  with  his  mother's  con- 
sent, and,  as  this  was  new  matter, 
not  pertaining  to  anything  elicited  on 
direct  examination,  plaintiff  must  be 
deemed,  in  eliciting  it,  to  have  waived 
the  protection  of  thg  statute." 
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ceased,  and  on  cross-examination  is  interrogated  as  to 
matters  occurring  during  the  lifetime  of  the  deceased,  that 
he  becomes  a  competent  witness  for  himself  as  to  all  rele- 
vant and  material  matters.^'^  There  yet  remains  one  other 
important  branch  of  the  cross-examination,  that  with  re- 
spect to  admissions  made  by  the  incompetent  party  with 
reference  to  a  transaction  with  a  deceased  person.  This 
phase  occurs  when  it  is  found  necessary,  while  keeping 
strictly  away  from  asking  the  witness  as  to  the  details  of 
the  direct  transaction,  to  elicit  from  him  whether  he  had 
not  given  some  account  of  the  transaction  to  others.  He  is 
thus  not  asked  as  to  the  transaction  but  as  to  the  statement 
which  constitutes  the  admission.  The  importance  of  mark- 
ing this  distinction  lies  in  the  result  involving  the  redirect 
examination  of  the  witness  as  to  the  whole  transaction. 
An  excellent  illustration  of  this  is  afforded  in  a  New  York 
decision.^^  In  an  interpleader  action  to  determine  the 
ownership  of  a  box  and  its  contents  in  a  safe  deposit  vault 
claimed  to  have  been  a  gift  causa  mortis  and  which  claim 
was  resisted  by  the  administrator,  the  claimant  had  sworn 
an  affidavit  on  which  the  surrogate  had  made  an  order  for 
the  opening  of  the  box.  On  the  trial  the  claimant  gave  evi- 
dence without  referring  to  the  transaction  with  the  decedent. 
'Upon  cross-examination  the  affidavit  was  introduced  and 
the  witness  asked  whether  that  was  her  affidavit,  to  which 
she  replied  it  was.  The  affidavit  contained  reference  to 
the  transaction  between  her  and  the  decedent.  Upon  re- 
s'? Hambleton's  Estate,  166  Pa.  500,  Mr.  Clacl,  but  went  beyond  that  date 
31  Atl.  258;  Watkins  v.  Hughes,  206  and  interrogated  her  fully  as  to  mat- 
Pa.  526,  56  Atl.  22.  "When  Lydia  ters  occurring  prior  to  his  death. 
Muringer  was  called  as  a  witness  to  This  made  her  competent  for  all  pur- 
support  her  claim  against  the  estate,  poses,  and  her  counsel  was  then  at 
her  examination  was  confined  to  mat-  liberty  to  examine  her  on  all  matters 
ters  occurring  since  the  death  of  Mr.  relative  and  material  to  her  claim 
Clad.  To  that  extent  she  was  clearly  against  the  estate"-  In  re  Clad's  Es- 
competent.  When  the  learned  coun-  tate,  214  Pa.  141,  63  Atl.  542. 
sel   for   the   appellant   cross-examined  38  Mercantile    Safe-Deposit    Co.  v. 

her,  however,  he  did  not  confine  him-       Dimon,  55  App.  Div.  538,  67  N.  Y. 
self  to  occurrences  since  the  death  of       Supp.  430. 
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direct  examination  it  was  sought  over  objection  to  intro- 
duce the  whole  transaction.  Eumsey,  J.,  said:  "The  ac- 
tion is  interpleader  brought  by  the  safe  deposit  company 
to  determine  the  ownership  of  the  contents  of  one  of  its 
boxes.  The  interpleaded  defendants  were  Martha  Keery, 
on  the  one  part,  and  Charles  Dimon,  as  administrator  of 
Stephen  C.  Dimon,  on  the  other ;  and  the  question  was 
which  of  these  parties  was  entitled  to  the  ownership  of  a 
tin  box  and  its  contents,  which  was  deposited  in  one  of 
the  safes  of  the  plaintiff,  which  had  been  rented  by  Stephen 
Dimon  in  his  lifetime.  Mrs.  Keery  claimed  that  on  the  5th 
of  January,  at  the  time  of  his  last  illness,  Stephen  Dimon 
gave  to  her  the  keys  to  his  safe  in  the  company's  building, 
and  to  the  box  which  was  in  the  safe,  and  accompanied  that 
transaction  with  directions  that,  after  devoting  certain  of 
the  contents  of  the  box  to  such  purposes  as  were  prescribed 
by  him,  she  might  do  as  she  pleased  with  the  rest.  It  was 
conceded  that  certain  articles  in  the  box  belonged  to  her, 
and  as  to  these  no  further  consideration  will  be  given.  On 
Mrs.  Keery 's  behalf,  testimony  was  given  to  prove  the  al- 
leged gift.  After  that  had  been  done,  she  herself  went 
upon  the  stand,  but  gave  no  testimony  bearing  upon  the 
transaction  between  Stephen  Dimon  and  herself.  It  ap- 
peared that  after  Stephen  Dimon 's  death  Mrs.  Keery 
claimed  to  be  the  sole  legatee  under  his  will,  and  she  ap- 
plied to  the  surrogate  for  an  order,  directed  to  the  safe 
deposit  company,  to  permit  the  box  to  be  opened,  so  that 
the  will,  if  there,  might  be  produced.  That  order  was  put 
in  evidence  by  Mrs.  Keery.  An  affidavit  had  been  pre- 
sented to  the  surrogate  upon  which  that  order  was  granted. 
Mrs.  Keery  had  not  put  that  affidavit  in  evidence.  Upon 
her  cross-examination  that  affidavit  was  presented  to  her  by 
the  counsel  for  the  administrator  of  Stephen  Dimon,  who 
asked  her  the  following  question:  'Q.  Do  you  remember 
swearing  to  this?  "That  during  the  last  illness  of  said 
deceased  he  requested  and  directed  deponent  to  take  pos- 
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session  of  his  keys ;  having  before  that  time  shown  the  de- 
ponent his  said  keys  and  pointed  to  two  of  them  as  being 
the  keys  of  his  private  safe.  That  deponent  has  all  of 
such  keys  now  in  her  possession,  and  verily  believes  that 
said  deceased  left  a  last  will  and  testament,  and  that  same 
is  now  locked  np  in  said  private  safe,  to  which  the  officers 
of  the  said  Mercantile  Safe  Deposit  Company  will  not  al- 
low deponent  or  her  attorney  access  without  an  order  of 
the  surrogate."  Do  you  remember  swearing  to  that?  A. 
Yes,  sir ;  I  believe  I  swore  to  that. ' 

"Upon  redirect  examination  by  her  own  counsel  her  at- 
tention was  called  to  this  question  and  she  was  asked:  'Do 
you  recollect  that  conversation  you  had  with  the  deceased, 
or  that  transaction? '  This  question  was  objected  to  on  the 
ground  that  it  was  incompetent  under  section  829  of  the 
code.  There  is  no  doubt  that,  if  a  party  to  an  action 
against  an  administrator  of  a  deceased  person  is  asked  by 
that  administrator  any  question  which  involves  a  personal 
transaction  with  the  decedent,  that  party  is  at  liberty  to 
relate  the  whole  transaction;  and  section  829  in  that  case 
does  not  apply.^^*  So  that,  if  the  question  asked  of  Mrs. 
Keery  upon  her  cross-examination  involved  a  personal 
transaction  with  Stephen  Dimon,  she  was  entitled  to  go 
into  the  whole  transaction,  and  it  was  error  to  exclude  that 
evidence;  but  I  do  not  think  that  that  question  involved 
such  a  transaction.  Mrs.  Keery  had  upon  her  direct  ex- 
amination given  no  testimony  as  to  that  transaction.  She 
had,  however,  before  the  trial,  made  an  affidavit  as  to  a 
conversation  between  herself  and  Dimon,  which  took  place 
at  about  the  same  time  as  the  one  at  which  she  claimed  the 
gift  had  been  made.  That  affidavit  was  offered,  not  for  the 
purpose  of  contradicting  her,  but  only  as  an  admission  by 
her  that  what  was  alleged  to  have  taken  place  when  the  gift 
was  made  did  not  take  place.     The  claim  of  the  administra- 

38a  Nay  V.  Curley,  113  N.  Y.  575,  21  N.  E.  698;  Mahoney  v.  Jones,  35 
App.  Div.  84,  54  N.  Y.  Supp.  488. 
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tor  was  that  this  woman  at  the  time  after  the  death  of 
Dimon  had  made  an  admission  wliich  was  inconsistent  with 
the  claim  she  made  on  the  trial.  He  (the  administrator) 
did  not  seek  to  prove  by  her  what  took  place  at  the  time  of 
the  gift,  but  only  what  she  had  said  about  it  afterward,  and 
the  question  presented  by  his  evidence  was  whether  she  had 
in  that  affidavit  made  an  admission  which  was  fatal  to  her 
claim  now  made.  Undoubtedly,  with  respect  to  that  ad- 
mission, when  it  was  put  in  evidence  she  was  entitled  to 
have  every  word  of  it,  from  beginning  to  end ;  and  she  was 
entitled  to  have  put  in  evidence  the  whole  affidavit,  not  for 
the  purpose  of  showing  what  took  place  between  herself 
and  Stephen  Dimon,  and  what  their  talk  had  been,  but  for 
the  purpose  of  showing  what  she  had  said  about  it  in  the 
paper,  in  order  that  the  judge  might  see  whether  that  ad- 
mission was  harmful  to  her  claim.  "^® 


39  So  far  as  it  went,  she  stood  on 
the  same  footing  as  any  other  wit- 
ness. "Supposing,"  said  the  learned 
judge,  "that  another  witness  had  been 
upon  the  stand  to  testify  that  at  the 
time  of  the  application  to  the  surro- 
gate for  the  order,  after  Dimon's 
death,  Mrs.  Keery  had  made  the  ad- 
mission contained  in  the  affidavit;  un- 
iloubtedly  that  testimony  would  au- 
thorize the  cross-examination  of  that 
witness  as  to  everything  wh'ch  was 
said  at  the  time  of  the  admission. 
But  that  would  be  the  extent  of  the 
ci-oss-examination  in  that  regard,  and 
the  fact  that  he  heard  the  original 
transaction  and  was  able  to  testify  to 
it  would  not  be  of  the  slightest  im- 
portance, because  it  must  be  clear 
that  his  testimony  was  not  as  to  what 
the  transaction  was,  but  what  was 
said  about  it.  The  same  rule  should 
be  applied  to  the  testimony  of  Mrs. 
Keery,  and  therefore  there  is  no  ques- 
tion in  my  mind  that  the  evidence 
was  admissible,  and  that   the   ruling 


was  correct" :  Mercantile  Safe  De- 
posit Co.  \.  Dimon,  supra.  In  some 
states  this  limitation  to  the  subject 
matter  of  the  admission  is  provided 
for  by  statute:  See  Ohio,  Page  & 
Adams  Ann.  Code,  §  11495 ;  Jackson 
V.  Ely,  57  Ohio  St.  450,  49  X.  E.  792. 
interpreting  the  statute  as  referring 
to  oral  admissions  only.  There  are 
nevertheless  cases  in  which  evidence 
explanatory  of  the  admissions  has 
been  permitted.  In  most  of  them, 
however,  the  admissions  were  made 
the  subject  of  direct  proof  and  not 
elicited  in  cross-examination.  The 
statute  of  each  state  should  also  be 
read  in  connection  with  the  decision. 
See  Cousins  v.  Jackson,  5'2  Ala.  2b"2 
(where  the  time  of  the  admission  was 
in  dispute)  ;  Planters  &  Miners'  Bank 
V.  Neel,  74  Ga.  576;  Duffy  v.  Leavitt, 
81  111.  App.  410;  Justice  n.  Phillips. 
23  Ky.  Law  Eep.  1441,  64  S.  W.  963; 
Cady  V.  Burgess,  144  Mich.  523,  108 
N.  W.  414;  Merrill  v.  Pinney,  43  Vt. 
605;  Cline  v.  Dexter,  72  Neb.  619,  101 
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§  785  (793).    Meaning  of  the  term  "transaction."— The 

term  "transaction,"  which  is  used  in  nearly  all  the  statutes, 
has  not  been  given  any  very  definite  meaning  by  the  courts. 
Hence  it  is  necessary  by  reason  of  the  important  part  it 
plays  in  the  admission  or  rejection  of  evidence  to  endeavor 
to  arrive  at  the  interpretation  which  should  be  placed  upon 
it.  In  its  ordinary  acceptation  it  signifies  the  conduct  or 
management  of  any  undertaking  or  business  affair;  any 
matter  or  thing  that  has  been  brought  partly  or  wholly  to 
a  conclusion;  any  act  as  affecting  legal  rights  or  obliga- 
tions.*" "We  have  next  to  see  what  judicial  interpretations 
have  been  placed  upon  it  in  its  connotation  with  respect  to 
the  reception  or  exclusion  of  evidence  relating  to  persons 
since  deceased.  We  are  assuming  that  the  reader  is  cog- 
nizant that  the  policy  of  the  law  is  to  exclude  evidence  of 
dealings  with  a  person  when  his  version  of  such  dealing 
cannot  be  given  by  reason  of  his  death.  The  statutes  enact 
this  in  various  forms.  Their  general  policy  excludes  the 
evidence  of  an  interested  witness  concerning,  1st:  Any 
transaction  between  himself  and  a  deceased  person,  or  in 
which  the  witness  in  any  manner  participated;  2d:  All  com- 
munications between  the  person  deceased  and  the  witness, 
including  communications  in  the  presence  or  hearing  of 
the  witness,  if  he  in  any  way  was  a  party  thereto,  or  com- 

N.  W.  246,  where  the  administrator  2  Ind.  App.  524,  28  N.  E.  731;  Bed- 
had  put  in  evidence  a  letter  containing  ding  v.  Godwin,  44  Minn.  355,  46 
admission  of  the  adverse  party  and  jST.  W.  563 ;  Kersey  v.  O'Day,  173  Mo. 
the  court  said  that  he  could  not  take  560,  73  8.  W.  481;  Mason  v.  Wood,  27 
the  benefit  of  the  story  of  the  trans-  Gratt.  (Va.)  783.  The  effect  of  the 
action  recited  in  the  letter,  and  at  the  waiver  by  election  to  testify  would 
same  time  refuse  to  give  the  adverse  logically  be  to  cover  the  right  of  ex- 
party  the  opportunity  to  testify  in  planation  or  rebuttal, 
regard  to  the  same  matter.  Of  *"  Standard  Dictionary.  Worcester 
course,  where  the  statute  prohibits  the  defines  it  as  the  act  of  transacting 
introduction  of  such  evidence,  it  can-  or  conducting  any  business;  negotia- 
not  be  admitted  on  the  ground  of  re-  tion;  management;  a  proceeding, 
buttal  or  explanation  or  at  all.  This  Webster,  as  the  doing  or  performing 
has  already  been  discussed,  but  the  any  business;  management  of  any 
following  eases  are  cited  for  imme-  affair;  performance;  that  which  ia 
diate  reference:  ISTelson  v.  Masterton,  done;  an  affair. 
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munications  to  either  one  of  two  or  more  persons,  if  all 
were  interested.  If  the  proposed  witness  has  asked  a 
question  of  the  decedent,  and  it  is  answered,  it  is  a  con- 
versation ;  if,  while  the  decedent  is  conversing  with  a  third 
person,  the  witness  by  word  or  sign  participates  in  it,  or 
is  referred  to,  his  evidence  of  what  occurred  cannot  be  re- 
ceived. Transactions  and  communications  embrace  every 
variety  of  affairs  which  can  form  the  subject  of  negoti- 
ation, interviews,  or  actions  between  two  persons,  and 
include  every  method  by  which  one  person  can  derive  im- 
pressions or  information  from  the  conduct,  condition  or 
language  of  another.  Although  it  must  appear  that  the 
intei-view  or  transaction  sought  to  be  excluded  was  a  per- 
sonal one,  it  need  not  have  been  private  or  confined  to 
the  witness  and  deceased.  If  they  participated,  it  does 
not  change  its  character  because  others  were  present.  A 
contrary  rule  would  defeat  the  reasonable  intent  of  the 
statute  that  a  surviving  party  should  be  excluded  as  one 
interested  from  maintaining  by  his  testimony  an  issue 
which  in  any  degree  involved  a  communication  or  transac- 
tion between  himself  and  a  deceased  person.  On  the  other 
hand,  such  a  party  may  testify  to  an  independent  fact,  as 
was  held  in  Pinney  v.  Orth,*"°  where  a  survivor  was  thought 
competent  to  contradict  a  statement  made  by  a  third  party 
as  to  his  presence  at  an  alleged  interview  between  himself 
and  the  deceased.  So,  also,  a  distinction  is  taken  between 
a  communication  exclusively  between  others,  which  the  wit- 
ness overheard,  and  one  in  which  he  himself  took  part, 
either  actually  or  by  acquiescence.^""  In  the  case  of  Gary 
V.  White  the  court  regard  it  as  settled  that  the  provisions 
of  the  code  *''°  there  under  consideration,  and  which  were 
not  unlike  those  now  in  force*"*  do  not  preclude  a  party 

40a  Pinney  v.  Orth,  82  N.  Y.  619.  v.    Orth,   supra;    Brague   v.   Lord,    2 

40b  Siipmons   v.   Sisson,   26   N.   Y.  Abb.  N.  C.  1. 

264;  Lobdell  v.  Lobdell,  36  N.  Y.  327;  40c  Section  399  of  former  code. 

Gary  v.  White,  59  N.  Y.  336;  Pinney  40a  N.  Y.  Cod«  Civ.  Proc,  §829. 
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from  testifying  to  the  statement  of  a  person  deceased,  made 
to  a  third  person  in  the  hearing  of  a  witness.  Such  a  case 
was  said  not  to  fall  within  the  letter  of  the  statute,  and  the 
fact  that  another  person  is  competent  to  speak  as  to  what 
occurred  is  referred  to  as  going  far  to  take  it  out  of  tho 
substantial  reason  of  the  statute.  It  is  obvious  that  a 
proper  regard  to  the  rights  of  suitors  in  the  administration 
of  justice  requires  the  conditions  upon  which  this  conclu- 
sion depends  to  be  strictly  observed.*^  "What  are  to  be 
considered  transactions  with  or  statements  by  deceased 
persons  under  section  3058  of  the  Code  of  1876  (section 
1794  of  the  Code  of  1896)  is  a  question  which  very  fre- 
quently comes  before  us.  To  come  within  the  former  class, 
it  must  be  some  act  done  by  the  deceased,  or  in  the  doing 
of  which  he  personally  participated.  To  be  within  the  lat- 
ter class,  there  must  have  been  a  conversation  to  which  he 
was  a  party,  in  which  his  statements,  replies,  or  presumed 
admissions  from  silence  are  sought  to  be  introduced  in  evi- 
dence. In  each  case,  to  fall  within  the  prohibited  line,  the 
transaction  or  statement  must  be  of  such  a  character,  and 
so  connected  with  the  deceased  as  that,  if  living,  the  pre- 
sumption would  be  he  could  deiiy,  qualify  or  explain  it. ' '  *^ 
In  an  action  of  assumpsit  in  Alabama  by  M.  L.  E.  German, 
as  executrix  of  the  estate  of  Joseph  Verchot,  deceased, 
against  Browne  &  Leeper  and  Brown  &  Dryer,  and  the  in- 
dividuals composing  the  two  firms,  the  plaintiff  propounded 
interrogatories  to  each  of  the  defendants  under  the  stat- 
ute.''^" In  the  interrogatories  was  this  question:  "When 
and  by  whom  were  you  employed  to  conduct  a  cause  in  the 
chancery  court  of  Shelby  county  against  the  Alabama  Iron 
&  Steel  Company,  the  American  Pig  Iron  Storage  Warrant 
Company,  and  others!"  The  defendants  Cecil  Browne 
and  E.  H.  Dryer  to  the  question  answered  substantially 

41  Holcomb   V.  Holeomb,  95  N.  Y.       ler  v.  Cannon,  84  Ala.  59,  4   South. 
316.  204;  German  ^.  Browne,  145  Ala.  364, 

42  Wood  V.   Brewer,   73   Ala.   259;       39  South.  742. 

Huckabee  v.  Nelson,  54  Ala.  12;  Mil-  42a  Ala.  Code  1896,  §  1850. 
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that  in  the  summer  of  1894  they  were  employed  by  Joseph 
\''erchot  to  institute  and  conduct  a  cause  in  the  chancery 
court  in  Shelby  county  against  the  Alabama  Iron  &  Steel 
Company,  the  American  Pig  Iron  Storage  Warrant  Com- 
pany, and  others  for  the  recovery  of  certain  iron  alleged 
by  Verchot  to  have  been  fraudulently  taken  out  of  his  pos- 
session, and  which  was  alleged  to  be  in  the  possession  of 
a  receiver  of  the  chancery  court  of  Shelby  county.  The 
defendants  Browne  &  Leeper  answered  that  they  were  em- 
ployed by  Joseph  Verchot  in  May,  1894.  These  answers 
on  the  trial  were  read  in  evidence  by  the  plaintiff.  The  de- 
fendants Cecil  Browne,  W.  B.  Browne  and  J.  T.  Leeper 
were  introduced  as  witnesses  in  their  own  behalf,  and  over 
the  objection  of  the  plaintiff  that  they  were  incompetent 
to  testify  as  to  any  statement  by  or  transaction  with  Joseph 
Verchot,  now  deceased,  the  court  allowed  them  to  testify 
as  to  their  employment  by>  Verchot  and  to  the  terms  of  the 
contract  of  employment  as  agreed  upon  by  Verchot  and 
them;  in  other  words,  to  testify  to  what  was  said  by  and 
agreed  to  between  Verchot  and  them  with  respect  to  the 
employment.  Section  1794  of  the  code  of  1896  provides 
that  "no  person  having  a  pecuniary  interest  in  the  result 
of  a  suit  shall  be  allowed  to  testify  against  the  parties  to 
whom  his  interest  is  opposed,  as  to  any  transaction  with 
or  statement  by  the  deceased  person  whose  estate  is  in- 
terested in  the  result  of  the  suit  or  proceeding,  unless  called 
on  to  testify  thereto  by  the  parties  to  whom  such  interest 
is  opposed,"  etc. 

The  court  said :  "  It  is  now  insisted  by  the  appellees,  in 
justification  of  the  court's  ruling,  that  the  plaintiff,  by  in- 
troducing in  evidence  the  answers  of  the  defendants  to  the 
interrogatories  filed  to  them,  called  the  defendants  to  tes- 
tify, and  that  they  having  answered  that  ^''erchot  employed 
them,  entitled  them,  under  the  exception  in  the  statute  and 
in  accordance  with  the  rule  that,  where  a  party  proves 
a  part  of  a  transaction  by  a  witness,  the  adverse  party  is 
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entitled  to  have  the  whole  transaction  from  the  witness, 
to  give  in  evidence  the  entire  transaction  with  Verchot  with 
respect  to  their  employment  by  him.  The  plaintiff  was  not 
required  to  introduce  the  answers  of  the  witnesses  in  evi- 
dence. She  could  do  so  or  not  as  she  thought  might  best 
conserve  the  interest  of  her  cause.  Her  adversaries  could 
not  have  introduced  them  without  her  consent.*^''  She 
chose  to  introduce  them.  We  do  not  hesitate  to  hold  that 
this  was  a  call  within  the  meaning  of  the  statute  by  the 
plaintiff  upon  the  defendants  to  testify.*^"  The  next  ques- 
tion is,  Does  the  first  interrogatory  call  for,  and  do  the 
answers  thereto  involve,  a  transaction  with  the  deceased. 
If  so,  then  we  cannot  withhold  our  minds  from  the  conclu- 
sion that  the  defendants  were  entitled  to  give  in  evidence  the 
whole  transaction  or  contract  after  the  plaintiff  read  their 
answers  to  the  jury.  To  hold  otherwise  would  be  to  make 
the  statute  in  the  hands  of  the  plaintiff  a  sword  as  well  as 
a  shield.*-*  We  cannot  doubt  that  the  plaintiff  anticipated 
that  the  defendants  would  in  answer  to  the  interrogatory 
say,  as  they  did,  they  were  employed  by  Joseph  Verchot, 
the  deceased.     That  he  employed  them  was  a  material  and 

relevant  fact  in  the  case The  appellant  insists  that 

the  interrogatories  called  for  no  part  of  the  transaction,  no 
term  of  the  contract,  and  no  part  of  a  conversation,  and 
therefore  the  defendants  should  not  have  been  allowed  to 
testify  to  the  terms  of  the  contract  as  they  did.  We  cannot 
well  conceive  how  there  would  be  an  employment  without 
involving  a  transaction,  and  even  a  conversation.  Em- 
ployment involves  a  contract — the  bringing  together  of  the 
minds  of  two  or  more  persons  in  agreement.  It  is  true 
the  question  assumed  that  the  parties  were  employed,  and 
in  form  simply  asks  by  whom  the  employment  was  per- 
fected.    But  in  effect  it  called  for  the  fact  of  employment. 

42b  Ala.  Code  1896,  §  1854;  Crocker  420  Thomas  v.  Thomas,  42  Ala.  120. 

V.  Clements,  23  Ala.  296 ;  Marx  Bros.  42a  Causler  v.  Wharton,  62  Ala.  358, 

V.  Leinkauff,  93  Ala.  453,  9  So.  818.       365. 
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It  was  necessary,  as  the  plaintitf  no  doubt  discovered,  to 
show  that  the  defendants  were  employed  by  her  testator, 
and  proving  it  by  the  defendants,  and  introducing  their 
answers  in  evidence,  she  received  all  the  benefit  that  could 
legitimately  follow  proof  of  that  fact.  Notwithstanding 
the  form  of  the  question,  we  think  it  and  the  answers 
thereto  necessarily  involve  a  transaction  with  the  de- 
ceased.*-°  If  the  plaintiff  had  on  the  trial  called  the  de- 
fendants as  witnesses  and  asked  them  the  question  involved 
here,  and  they  had  given  answers  that  they  were  employed 
by  the  plaintiff's  testator,  it  seems  that  the  defendants 
could  on  cross-examination  properly  have  testified  to  the 
terms  of  the  employment.*^'  We  conclude  that  the  court 
did  not  err  in  allowing  the  defendants  to  testify  to  the  con- 
tract of  employment."  Transactions  with  a  decedent  refer 
to  things  done  in  his  presence,  to  which  he  might  tes- 
tify of  his  personal  knowledge,  were  he  alive,  and  not  to 
transactions  out  of  his  hearing  and  presence,  though  they 
may  affect  the  liability  of  his  estate.*^  Such  transactions 
are  actions  participated  in  by  the  witness  and  the  decedent. 
A  plaintiff  in  an  action  against  an  administrator  may  ordi- 
narily testify  as  to  his  own  conduct.  But  whenever  his 
conduct  is  of  such  character  that  in  describing  what  he  did 
himself  he  necessarily  attributes  to  the  decedent  some  act 
or  attitude  with  respect  thereto,  the  incident  which  is  the 
subject  of  the  testimony  is  shown  to  relate  to  a  transac- 
tion participated  in  by  the  two  parties,  it  must  be  shown, 
if  at  all,  by  other  witnesses.**  In  Nebraska  the  interpreta- 
tion placed  upon  the  term  under  the  code  is  that  it  embraces 
every  variety  of  affairs,  the  subject  of  negotiations,  actions 

42e  Tisdale  v.  Maxwell,  58  Ala.  40 ;  42t  Qiusler  v.  Wharton,  supra. 

Killen  V.  Licles,  65  Ala.  505;  Beadle  ,3  ^^^^.^  ^_   ^^^^^^^   ^g   j,^^    3^,^ 


21  C.  C.  A.  553. 


V.  Graham,  66  Ala.  99,  102 ;  Morrissett 

V.  Carr,  118  Ala.  585,  23  South.  795; 

Englehart  v.  Riohter,  136  Ala.  562,  33  «  Clifton  v.  Meuser,  79  Kan.  655 

South.   939;    Moore   v.   Williams,   129       lOO  Pao.  645. 

Ala.  329,  29  South.  795. 
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or  contracts  between  the  parties.*'  In  Iowa  there  has  been 
a  clear  statement  of  its  application.  While  the  word 
"transaction,"  as  used  in  the  statute,  may  not,  perhaps, 
be  open  to  any  all-embracing  definition  universally  appli- 
cable to  all  cases,  anything  said  or  done  between  the  wit- 
ness and  deceased,  or  any  act  or  communication  in  which 
they  both  had  any  part,  and  of  which  both  had  knowledge 
and  concerning  which  the  deceased,  if  living,  could  speak 
in  corroboration  or  denial  of  the  statements  of  the  living 
witness,  is  a  "transaction"  within  the  purpose  and  intent 
of  the  law,  and  the  surviving  witness,  if  disqualified  by 
interest,  is  incompetent  to  testify  concerning  it  against  the 
administrator  of  such  deceased  person.*''  In  an'  action  in 
that  state  in  which  the  admission  of  such  testimony  was 
in  question,  the  court  said:  "We  are  quite  clear  that  the 
testimony  first  quoted  was  erroneously  admitted.  As 
claimant  against  the  estate  of  the  deceased,  plaintiff  was 
not  a  competent  witness  concerning  any  conversation  or 
personal  transaction  between  herself  and  her  sister,  yet 
she  was  allowed  to  tell  the  jury  that,  after  coming  to  the 
Warren  home  in  response  to  the  letter  above  mentioned, 
she  had  a  conversation  or  understanding  with  deceased  con- 
cerning the  service  she  was  rendering  there,  and  the  com- 
pensation she  was  to  receive  for  it.  If  this  did  not  amount 
to  a  conversation  or  transaction,  it  will  not  be  easy  to  find 
its  proper  classification.  True,  she  did  not  undertake  to 
repeat  the  words  employed,  but  she  did  that  which  may 
have  been  much  more  prejudicial  to  the  defendant — she 
put  her  own  construction  on  the  unrevealed  words,  and  that,- 
too,  without  fear  of  cross-examination,  for  defendant  could 
not  cross-examine  concerning  what  was  said  between  the 
sisters  without  surrendering  his  right  to  insist  upon  the  in- 

45  Wilson  V.  Wilson,  83  Neb.  562,  Dysart  v.  Furrow,  90  Iowa,  59,  57  N. 

120  N.  W.  147;   Smith  v.  Perry,  52  W.  644;  Kroh  v.  Heins,  48  Neb.  691, 

Neb.  738,  73  N.  W.  282.  67  N.  W.  771 ;  Kauffman  v.  Baillie,  46 

«  Sheldon  v.  Thornburg,  153  Iowa,  Wash.   248,    89    Pac.   548;    Owens   v. 

622,     133     N.   W.     1076.     See,     also,  Owens,  14  W.  Va.  88. 
Evidence  IV — 50 
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competency  of  the  witness  to  testify  on  that  subject." 
After  defining  "transaction"  as  we  have  shown,  the  court 
said:  "Accepting  this  as  the  intended  effect  of  the  statute, 
we  see  no  way  to  escape  the  conclusion  that,  if  plaintiff  had 
an  understanding  or  agreement  with  the  deceased  upon  the 
subject  of  compensation  for  services  rendered  by  the 
former,  it  must  be  said  to  be  a  transaction  of  which  she  may 
not  testify  in  her  own  behalf.  It  was  a  very  material  factor 
in  making  her  case  for  the  jury.  The  fact  of  such  agree- 
ment being  shown,  even  though  its  terms  were  not  disclosed, 
it  was  an  easy  matter  for  the  jury  to  supply  this  defect  by 
presuming  that  the  parties  intended  plaintiff  to  have  at 
least  a  reasonable  value  of  her  labor.  The  prejudicial 
character  of  the  evidence  is  emphasized  by  the  fact  that, 
except  as  shown  by  the  plaintiff  herself,  the  record  is  wholly 
devoid  of  testimony  tending  to  show  that  the  matter  of  her 
services  and  compensation  therefor  was  ever  mentioned,  or 
made  the  subject  of  conversation  between  her  and  the  de- 
ceased. Equally  objectionable  is  the  testimony  which 
plaintiff  was  permitted  to  give  as  to  the  nature,  kind  and 
extent  of  her  services  to  her  sister.  There  being  no  com- 
petent evidence  of  a  contract,  she  could  recover  only  upon 
a  showing  of  facts  raising  an  implied  promise  to  pay. 
Ordinarily,  as  between  living  parties  not  standing  in  such 
relation  to  each  other  .as  to  suggest  the  gratuitous  char- 
acter of  the  services,  the  implication  of  a  promise  to  pay 
may  be  ft)und  from  the  simple  fact  that  one  of  them  does 
actually  engage  in  the  service  of  another.  If,  however,  the 
person  receiving  the  benefit  of  such  service  dies,  and  claim 
is  made  against  his  estate  to  recover  therefor  upon  an  im- 
plied promise,  the  claimant  is  no  more  competent  to  testify 
to  the  facts  relied  upon  to  support  such  implication  than 
he  would  be  to  testify  to  an  express  contract  for  such  pay- 
ment.*^"    This  well-established  rule  would  have  excluded 

4ea  Peck  V.  McKean,  45  Iowa,  19 ;       666 ;  Ballinger  v.  Connable,  100  Iowa; 
Smith  V.  Johnson,  45  Iowa,  308 ;  Her-       130,  69  N.  W.  438. 
ring  V.  Herring,  94  Iowa,  56,  62  N.  W. 
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the  plaintiff's  testimony  as  to  the  services  rendered  by  her, 
and  its  admission  was  error."  In  West  Virginia,  Hay- 
mond,  J.,  has  defined  "any  transaction  or  communication 
had  personally  with  a  deceased  person,"  as  used  in  the 
law,  to  be  any  transaction  or  communication  had  with  a 
deceased  person  otherwise  than  through  an  agent  or  third 
person.  The  learned  justice  said  that  the  spirit  of  the 
law  is  not  to  allow  a  party  to  a  suit  against  an  executor 
or  administrator  to  testify  on  his  own  behalf  in  respect 
to  any  transaction,  or  communication,  had  by  such  party 
with  a  deceased  person  otherwise  than  through  an  agent 
or  third  person;  and  that  generally  all  transactions  or 
communications  must  be  considered  and  held  to  have  been 
had  personally  with  the  deceased,  when  it  does  not  ap- 
pear that  they  were  held  with  an  agent  or  third  person; 
that  the  intention  of  the  law  in  the  exception  to  the  privi- 
lege to  testify  was  intended  to  prevent  an  undue  advantage 
on  the  part  of  the  living  over  the  dead,  who  cannot  con- 
front the  survivor,  or  give  his  version  of  the  affair,  or 
expose  the  omission,  mistakes  or  perhaps  falsehoods  of 
such  survivor.  The  temptation  to  falsehood  and  conceal- 
ment in  such  case  is  considered  too  great  to  allow  the  sur- 
viving party  to  testify  in  his  own  behalf.  Any  other  view 
of  this  subject  would  place  in  great  peril  the  estates  of  the 
dead,  and  would  in  fact  make  them  an  easy  prey  for  the 
dishonest  and  unscrupulous.*^  The  learned  judge  said : 
"Does  the  testimony  tend  to  prove  what  the  transaction 
was?  The  court  allowed  the  plaintiff,  as  I  understand  the 
biU  of  exceptions,  to  testify  as  to  her  work  and  labor  and 
services  rendered  for  the  deceased,  and  what  things  she 
did  in  and  about  the  work  and  labor,  she  alleged  she  had 
performed  for  the  deceased,  in  his  lifetime,  whilst  she  lived 
with  him,  that  she  had  taken  charge  of  his  household  affairs, 
and  had  sold  produce,  and  bought  provisions  for  the  house 

«  Owens  V.  Owens,  14  W,  Va.  88. 
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with  such  produce,  and  nursed  deceased  in  his  sickness. 
Testifying  to  the.f oregoing  effect,  which  I  understand  from 
the  bill  of  exceptions  the  plaintiff  did,  is  to  my  mind  per- 
mitting the  plaintiff  not  only  to  give  her  own  testimony  on 
her  own  behalf  tending  to  prove  'what  the  transaction 
was, '  but  in  fact  allowing  her  to  testify  in  her  own  behalf, 
in  legal  effect  at  least,  to  the  whole  transaction  had  per- 
sonally by  her  with  the  deceased.  This  in  my  opinion  is 
not  intended  to  be  allowed  by  the  law  under  consideration ; 
and  the  court  erred  in  allowing  the  plaintiff  to  so  testify. 
It  is  true  the  circuit  judge,  according  to  the  bill  of  excep- 
tions, ruled  that  the  plaintiff  could  not  under  the  statute 
testify  to  any  transaction,  or  communication,  had  with  the 
deceased ;  but  still  the  court  held  that  the  plaintiff  was  com- 
petent to  testify  as  to  her  work  and  services  rendered  for 
the  deceased,  and  what  things  she  did  in  and  about  the  work 
and  labor,  she  claimed  to  have  performed  for  the  deceased 
in  his  lifetime,  whilst  she  lived  with  him,  and  that  she  had 
taken  charge  of  the  household  affairs  of  the  deceased,  and 
had  sold  produce  and  bought  provisions  for  the  house 
with  such  produce,  and  had  nursed  deceased  in  his  sick- 
ness, and  permitted  the  plaintiff  to  testify  in  her  own  behalf 
to  such  matters  and  subjects,  which  in  my  judgment  per- 
mitted her  in  effect,  if  not  directly,  to  testify  in  her  own  be- 
half to  the  contract  or  transactions,  upon  which  she  chiefly 
seeks  a  recovery  in  this  case." 

After  reviewing  the  New  York  decisions  to  which  refer- 
ence has  already  been  made  the  learned  judge  said :  ' '  There 
are  no  doubt  many  facts  and  circumstances,  to  which  a 
party  to  a  suit  against  an  administrator,  etc.,  may  testify 
as  a  witness  in  his  own  behalf,  which  transpired  or  occurred 
during  the  lifetime  of  the  decedent,  and  which  may  in  some 
respects  be  materiail  and  cannot  be  said  to  be  transactions 
or  communications  had  personally  with  the  decedent;  but 
it  is  impossible  to  undertake  to  specify  them  in  advance — 
each  case  must  to  some  extent  be  decided  as  it  shall  arise." 
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Whatever  may  be  done  by  one  person  which  affects 
another's  rights,  and  out  of  which  a  cause  of  action  may 
arise,  is  a  transaction.''*  It  is  a  broader  term  than  con- 
tract, for  while  every  contract  is  a  transaction,  every  trans- 
action is  not  a  contract.*''     But  the  courts  have  interpreted 


*8  Scarborough  v.  Smith,  18  Kan. 
399,  406. 

«  Roberts  t.  Donovan,  70  Cal.  108, 
113,  9  Pac.  180,  11  Pac.  599;  Xenia 
Branch  Bank  v.  Lee,  7  Abb.  Pr.  (N. 
Y.)  372.  The  following  have  been 
held  to  fall  within  the  meaning  of 
the  word  "transaction" :  The  execu- 
tion of  a  note  by  a  deceased  person: 
Gist  V.  Gaus,  30  Ark.  285;  Regan  v. 
Jones,  14  N.  D.  591,  105  N.  W.  613; 
Auehampaugh  v.  Schmidt,  72  Iowa, 
656, '34  N.  W.  460;  Clark  v.  Clark, 
28  Ky.  Law  Kep.  1069,  91  S.  W.  284; 
the  delivery  of  a  letter:  Howard  v. 
Zimpelman  (Tex.),  14  S.  W.  59;  or 
of  property:  Dicken  v.  Winters,  169 
Pa.  126,  32  Atl.  289;  a  contract  as 
to  services:  Wagner  v.  Robinson,  56 
Ga.  47;  Berry  v.  McArdle,  62  N.  H. 
354;  McDonald  v.  Harris,  131  Ala. 
359,  31  South.  548;  as  to  the  value  of 
the  services  rendered:  Wagner  v. 
Robinson,  56  Ga.  47;  Shain  v.  Forbes, 
82  Cal.  577,  23  Pac.  198;  Dunn  v. 
Currie,  141  N.  C.  123,  53  S.  E.  533; 
Parker  v.  Ballard,  123  Ga.  441,  51 
S.  E.  465;  Stock  v.  Cannon,  139  N.  C. 
60,  51  S.  E.  802;  that  the  services 
were  performed:  Herring  v.  Herring's 
Estate,  94  Iowa,  56,  62  N.  W.  666; 
that  the  account  sued  on  is  correct: 
Boyd  V.  Cauthen,  28  S.  C.  72,  5  S.  E. 
170;  that  the  work  done  had  not  been 
paid  for:  Lerehe  v.  Brasher,  104 
N.  Y.  157,  10  N.  E.  58;  Ridler  v. 
Ridler,  93  Iowa,  347,  61  N.  W.  994; 
Cole  v.  Marsh,  92  Iowa,  379,  60  N.  W. 
659;  as  to  the  kind  of  work  done  or 
what  pay  was  expected  for  the,  same : 
Cowan  V.  Musgrave,  73  Iowa,  384,  35 


N.  W.  496;  Dickerson  v.  Payne,  66 
N.  J.  L.  35,  48  Atl.  528;  Cash  v. 
Kirkham,  67  Ark.  318,  55  S.  W.  18; 
Duggar  V.  Pitts,  145  Ala.  358,  8  Ann. 
Cas.  146,  39  South.  905;  Davidson  v. 
Bardin,  139  N.  C.  1,  51  S.  E.  779; 
that  the  note  in  question  had  been 
■paid:  Montague  v.  Thomason,  91 
Tenn.  168,  18  S.  W.  264;  Proctor  v. 
Proctor,  26  Ky.  Law  Rep.  348,  81 
S.  W.  272;  Jockisch  v.  Hardtke,  50 
HI.  App.  202 ;  or  not  paid :  Abbott  v. 
Stiff  (Tex.  Civ.  App.),  81  S.  W.  562; 
McGowan  v.  Davenport,  134  N.  C. 
526,  47  S.  E.  27;  or  payment  de- 
manded: Davis  V.  Evans,  139  N.  C. 
440,  51  S.  E.  956;  or  that  it  was  the 
only  note  ever  given:  Regan  v.  Jones, 
14  N.  D.  591,  105  N.  W.  613;  or 
without  consideration:  Boyd  v.  Boyd, 
164  N.  Y.  234,  58  N.  E.  118;  Luke  v. 
Koenen,  120  Iowa,  103,  94  N.  w. 
278;  Deposit  Bank  v.  Caffee,  135  Ala. 
208,  33  South.  152;  or  that  a  deed 
was  a  forgery:  Holton  v.  Dunker,  198 
111.  407,  64  N.  B.  1050;  or  whether^ 
defendant  had  ever  given  any  obliga- 
tion: Garretson  v.  Kinkead,  118  Iowa, 
383,  92  N.  W.  55;  or  inferences  from 
conversations:  Reeves  v.  Sawyer,  88 
Minn.  218,  92  N.  W.  962;  that  money 
had  been  deposited  with  the  deceased 
or  incompetent  person:  Nunnally  v. 
Becker,  52  Ark.  550,  13  S.  W.  79; 
as  to  the  alleged  marriage  of  the  de- 
ceased: Hopkins  v.  Bowers,  111  N.  C. 
175,  16  S.  C.  1;  Bowman  v.  Little,  101 
Md.  273,  61  Atl.  223,  657,  1084;  Im- 
boden  v.  St.  Louis  Union  Trust  Co., 
Ill  Mo.  App.  220,  86  S.  W.  263;  In 
re  Maher's   Estate,   210   HI.   160,   71 
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the  term  as  the  justice  of  each  case  seemed  to  demand, 
rather  than  by  an  abstract  definition,  as  will  be  seen  by 
a  few  of  the  decided  cases.  An  adverse  party  cannot  tes- 
tify as  to  transactions  or  communications  with  a  deceased 
or  an  incompetent  person  which  are  favorable  to  himself, 
such  as  would  release  him  from  a  debt    to  the  deceased 


N.  B.  438  (the  rule  ia  otherwise 
where  this  is  not  the  question  directly 
in  issue:  Green  v.  Green,  126  Mo.  17, 
iS  S.  W.  752,  1008).  This  is  so  even 
if  the  representative  of  the  deceased 
or  incompetent  person  has  been  given 
notice  to  produce  the  originals:  Web- 
ster V.  Le  Compte,  74  Md.  249,  22 
Atl.  232.  It  has  been  held  that  these 
statutes  apply  to  incompetent  testi- 
mony to  prove  the  contents  of  lost 
deeds:  King  v.  Worthington,  73  111. 
161;  or  of  lost  letters:  Sehratz  v. 
Sohratz,  35  Mich.  485 ;  Sable  v.  Smith, 
62  N.  H.  663 ;  as  to  land  included  in 
a  contract  of  sale:  Bargo  v.  Bargo, 
27  Ky.  Law  Eep.  680,  86  S.  W.  525 ; 
that  plaintiff  was  a  daughter  of  de- 
ceased: Crumley  v.  Worden,  201  111. 
105,  66  N.  E.  318;  or  what  a  note  was 
given  for:  Merhoff  v.  Merhoff,  84 
Minn.  263,  87  N.  W.  781;  or  mode 
of  paying  consideration:  Merhoff  v. 
Merhoff,  84  Mien.  263,  87  N.  W.  781; 
or  denial  of  making  an  assignment 
to  deceased:  Morris  v.  PuUen,  23  Ky. 
Law  Rep.  45,  62  S.  W.  492;  or  pay- 
ment of  rent  to  deceased:  Ring  v. 
Lawless,  190  111.  520,  60  N.  B.  881;  or 
that  no  one  had  made  payment:  Angel 
V.  Angel,  127  N.  C.  451,  37  S.  E.  479; 
alteration  of  note  after  delivery: 
Jewell  V.  Walker,  109  Ga.  241,  34  S. 
E.  337;  that  credits  were  indorsed  on 
note  while  in  possession  of  payee: 
Cornelius'  Admr.  v.  Miles,  21  Ky.  Law 
Rep.  947,  53  S.  W.  517;  as  to  "agree- 
ment of  marriage":  Bdelstein  v. 
Brown    (Tex.   Civ.   App.),   95   S.  W. 


1126;  as  to  any  collateral  facts:  Bow- 
man v.  Little,  101  Md.  273,  61  Atl. 
223,  657,  1084  (but  see  Nolen  v.  Doss, 

133  Ala.  259,  31  South.  969)  ;  the 
want  of  notice  of  protest:  Lewis  v. 
Weiseham,  1  Mo.  App.  222;  the  con- 
sideration of  a  deed  or  note :  Ruck- 
man  V.  Atwood,  71  HI.  155;  the  date 
of  a  deit  against  the  deceased:  Buie 
V.  Scott,  107  N.  C.  181,  12  S.  E.  198 ; 
or  that  the  mortgage  in  question  was 
mere  security  for  notes  that  the  de- 
ceased had  indorsed  for  the  mort- 
gagor: Terhune  v.  Oldis,  44  N.  J.  Bq. 
146,  14  Atl.  638.  We  are  indebted 
to  Current  Law,  volume  16,  page  2674, 
for  the  following  carefully  selected 
illustrations:  Testimony  to  prove  con- 
tract with  decedent  and  its  perform- 
ance: Forrister  v.  Sullivan,  231  Mo. 
345,  132  S.  W.  722.  Witness'  under- 
standing as  to  her  agreement  with 
decedent:  Trautman  v.  Traub,  150 
Iowa,  123,  129  N.  W.  322.  Testimony 
of  witness  that  she  was  merely  surety 
on  note,  where  one  who  vpas  admit- 
tedly a  principal  maker  was  dead: 
Patterson  v.  Bank  of  Lenox,  8  Ga. 
App.  492,  70  S.  E.  77.  Testimony 
of  plaintiff  relating  to  note,  it  being 
a  transaction  with  the  deceased: 
Jordan  v.   Massey   (Tex.   Civ.   App.), 

134  S.  W.  804.  Identification  of 
clxeclcs  drawn  by  witness  and  delivered 
to  decedent:  In  re  HoUoway's  Estate, 
89  Neb.  403,  131  N.  W.  606.  Testi- 
mony of  plaintifif  that  deed  from  his 
deceased  wife  to  him  was  a  deed  to 
him:    Turner   v.  Woodward,   136  Ga. 
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■or  incompetent  person,  ^°  or  show  that  a  debt  was  due  him 
from  such  deceased  or  incompetent  person  or  that  the  de- 
ceased was  jointly  bound  with  him.*"^  Nor  can  the  repre- 
sentative of  the  deceased  or  incompetent  person  testify  as 
t;o  transactions  with  such  deceased  or  incompetent  person, 
that  are  favorable  to  himself  personally.^^  Nor  may  a 
witness  testify  indirectly  to  that  of  which  he  is  incom- 
petent to  testify  directly.'*  A  learned  text-writer  on  the 
subject  says:  "The  prohibition  of  the  introduction  of  evi- 
dence of  a  personal  transaction  with  deceased  should  be 
construed,  not  only  to  prevent  the  introduction  of  direct 
proof  of  such  transaction,  but  to  prevent  its  proof  by  in- 
direction as  well.     So  the  surviving  party  ought  not  to  be 


275,  71  S.  E.  418.  Testimony  as  to 
-what  took  place  between  witness  and 
decedent  at  time  deed  was  drawn: 
James  v.  Holdam,  142  Ky.  450,  134 
S.  W.  435.  Testimony  of  defendant 
(grantor)  as  to  mistake  on  part  of 
■himself  and  deceased  grantee  (Hs 
wife)  in  giving  boundary  of  land  in- 
cluded in  deed:  Bartley  v.  Knott,  140 
Xy.  288,  130  S.  W.  1096.  Testimony 
of  defendant  (grantee)  concerning 
statement  of  deceased  grantor  to 
■effect  that  he  represented  that  certain 
property  belonged  to  his  farm  and 
-was  in  property  conveyed  by  the  deed : 
Giv.  Code  Prac,  §  606;  Arthur  v. 
Humble,  140  Ky.  56,  130  S.  W.  958. 
Testimony  as  to  tender  made  to  de- 
ceased attorney  for  adverse  party: 
■Carrol  v.  United  R.  Co.,  157  Mo.  App. 
247,  137  S.  W.  303.  Testimony  as  to 
common-law  marriage  with  decedent: 
Bishop  V.  Brittain  Inv.  Co.,  229  Mo. 
699,  Ann.  Gas.  1912A,  868,  129  S.  W. 
■668;  Berger  v.  Kirby  (Tex.  Civ. 
App.),  13g  S.  W.  1122.  Testimony 
of  party  to  establish  gift  from  de- 
■eeased:  Lohnes  v.  Baker,  156  Mo. 
App.  397,  137  S.  W.  282.  Testimony 
xtt  son  in  support  of    his  claim  for 


money  loaned  his  deceased  father:  In 
re  Fry's  Estate,  229  Pa.  473,  78  Atl. 
1033.  See  the  late  cases:  Campbell 
V.  Akarman  (N.  J.),  83  Atl.  881; 
Erwin  v.  Fillenwarth  (Iowa),  137  N. 
W.  502  (what  amounts  to  transac- 
tion);  Hall  V.  Hilley  (Ga.),  76  S.  E 
566;  Freeman  v.  Freeman  (W.  Va.), 
76  S.  E.  657. 

50  Luetchford  v.  Lord,  132  N.  Y. 
465,  30  N.  E.  859;  Farnam  v.  Virgin, 
52  Me.  576;  Mell  v.  Earner,  135  Pa. 
151,  19  Atl.  940;  Simpson  v.  Simpson, 
107  N.  C.  552,  12  S.  B.  447;  Nau  v. 
Brunette,  79  Wis.  664,  48  N.  W.  649. 
But  see  Cole  v.  Gardner,  67  Miss.  670, 
7  South.  500. 

51  Skelton  v.  Richardson,  77  Ga. 
546;  Robinson  v.  Dugan  (Cal.),  3.5 
Pac.  902;  Quarrier's  Adm.  v.  Quar- 
rier's  Heirs,  36  W.  Va.  310,  15  S.  E. 
154. 

52  Tuck  V.  Nelson,  62  N.  H.  469; 
Whiteside  v.  Green,  64  N.  C.  307; 
Fulcher  v.  Mandell,  83  Ga.  715,  10  S. 
E.  582 ;  In  re  Kellogg,  104  N.  Y.  648, 
10  N.  E.  152;  Goodwin  v.  Goodwin, 
48  Ind.  584. 

53  Watters  v.  McGreavy,  111  Iowa. 
538,  82  N.  W.  949. 
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permitted  to  attempt  to  prove  a  transaction  inferentially 
by  offering  evidence  that  some  third  person  did  not  do  the 
thing  which  deceased  is  alleged  to  have  done,  or  by  dis- 
connecting any  particular  fact  from  its  surroundings,  and 
prove  it  as  a  seemingly  independent  fact,  when  in  truth  it 
originated  in,  was  caused  by  or  was  connected  with  a  per- 
sonal transaction,  evidence  of  which  is  inadmissible."^* 
The  following  amplified  illustrations  will  be  found  a  useful 
addition  to  the  cases  cited  in  the  notes.  Under  the  Okla- 
homa laws^^  no  party  is  allowed  to  testify  in  his  own  behalf 
in  respect  to  any  transaction  or  communication  had  per- 
sonally by  such  party  with  a  deceased  person,  when  the 
adverse  party  is  the  representative  of  such  deceased  per- 
son. In  a  suit  on  a  note  by  the  administrator  of  the  de- 
ceased person,  the  defendant  pleaded  usury.  A  statement, 
part  of  which  was  in  the  handwriting  of  the  deceased 
person,  was  offered  in  evidence,  and  the  defendant  was 
permitted  to  testify  that  this  statement  was  given  by  the 
deceased  person,  and  that  the  various  items  shown  on  the 
statement  were  intended  to  represent  the  usurious  trans- 
action, and  that  he  paid  a  usurious  rate  of  interest  for  the 
money.  This  testimony  related  to  a  "transaction"  with 
the  deceased  person,  and  it  was  error  to  admit  it.^*  The 
court,  after  reading  the  statute,  said:  "It  will  be  observed 
that  under  this  section  no  party  shall  be  allowed  to  testify 
in  his  own  behalf  in  respect  to  any  transaction  or  com- 
munication had  personally  by  such  party  with  a  deceased 
person,  and,  if  the  defendant's  testimony  related  to  a 
transaction  had  personally  between  the  defendant  and  the 
deceased,  it  was  incompetent. 

"It  will  be  observed  that  the  defendant  testified  tliat 
the  memorandum  was  given  him  in  Joplin,  Missouri,  by  the 
deceased,  and  that  he  testified  fully  as  to  the  effect  and 
meaning  of  the  figures    on   the    memorandum.     It    seems 

64  Underhill  on  Evidence,  p.  442.  56  Wadleigh  v.  Parker,  34  Okl.  213, 

65  Okl.  Oomp.  Laws  of  1909,  §  5841.       124  Pac.  957. 
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clear  to  us  that  this  evidence  was  admitted  in  violation  of 
the  statute,  as  the  whole  purport  of  it  was  a  personal  trans- 
action between  the  deceased  and  the  defendant.  In  an 
Arkansas  case,  Nunnally  v.  Becker,^®^  claim  was  made  for 
money  alleged  to  have  been  deposited  with  the  deceased, 
and  the  living  party  was  permitted  to  testify  as  follows : 
'On  the  evening  of  that  day,  after  business  hours,  as  was 
my  usual  custom,  I  took  the  postoffice  funds  on  hand, 
amounting  to  $183,  in  a  small  wooden  box  in  which  I  always 
kept  the  funds,  and  carried  them  to  defendant's  intestate 
to  be  locked  up  for  safekeeping  during  the  night  in  his 
iron  safe;  and  I  was  standing  within  a  few  feet  of  said 
intestate  when  I  saw  him  place  said  box  of  funds  in  said 
iron  safe.  The  box  containing  the  funds  was  locked,  and 
I  kept  the  key.  The  safe  was  an  old-fashioned  one,  and 
was  locked  by  means  of  a  key  which  said  intestate  always 
carried  with  him.  There  was  no  other  key  to  the  safe 
that  I  know  of.  After  the  funds  were  placed  in  the  safe,  I. 
went  home.  The  next  morning  before  breakfast  said  Kohn 
came  to  my  house  and  informed  me  that  his  safe  had  been 
burglarized  the  night  before,  and  its  contents  stolen.  I  im- 
mediately went  to  the  postoffice,  and  on  my  arrival  there 
found  quite  a  crowd  of  citizens  who  had  gathered  on  the 
announcement  of  the  alleged  burglary.  I  found  on  the 
counter  in  the  store  the  wooden  box  in  which  the  funds  were 
kept,  and  the  box  was  open  and  the  funds  were  missing ; 
and  Kohn  stated  that  he  found  the  box  on  the  sidewalk  that 
morning  while  on  the  way  from  his  residence  to  the  store. 
The  iron  safe  showed  no  signs  whatever  of  violence. 
Neither  door  nor  window  of  the  storehouse  showed  any 
signs  of  a  forcible  entry.  Kohn  kept  the  postoffice  funds 
in  his  safe  at  night  without  charge  therefor.  A  few  days 
after  said  alleged  burglary  said  intestate  bought  from  me 
a  postoffice  money  order,  and,  paying  for  it,  I  instantly 
recognized  some  peculiarly  marked  silver  money  which  was 

66a  Nunnally    v.    Becker,    52    Ark.  550,  13  S.  W.  79. 
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a  part  of  the  $183  deposited  in  the  safe  on  the  night  of  the 
alleged  burglary,  and  I  called  said  intestate's  attention  to 
it  at  the  time.  He  answered  me  evasively  and  in  a  some- 
what offended  manner,  and  went  back  down  the  store. '^ 
The  Arkansas  statute  at  that  time  applicable  was  similar 
to  ours.  In  holding  that  this  testimony  was  incompetent,, 
the  court  say:  'The  proffered  testimony  of  the  appellant  to 
the  effect  that  he  had  delivered  to  the  defendant's  intes- 
tate a  box  of  money,  to  be  deposited  in  his  safe,  was  a 
' '  transaction ' '  with  the  intestate  within  the  meaning  of  the 
proviso  to  section  2  of  the  schedule  to  the  constitution,  and 
inadmissible  for  that  reason.  The  witness'  knowledge 
that  the  box  was  in  the  safe  was  not  competent  evidence,^ 
because  it  was  derived  solely  from  the  transaction  between 
the  parties.' 

"In  Cunningham,  Admr.,  y.  Phillips,^^''  the  syllabus  is 
as  follows:  'In  an  action  brought  by  the  defendant  in 
error,  plaintiff  below,  to  recover  a  lot  of  ground  in  the  city 
of  Guthrie,  claimed  to  have  been  leased  by  him  to  Charles 
A.  Berger,  and  for  which  Berger  obtained  a  deed  without 
notice  to  the  defendant  in  error  from  the  board  of  town- 
site  trustees,  as  is  alleged,  while  he  occupied  the  lot  as  a 
tenant  of  the  defendant  in  error,  and,  Berger  having  died 
before  the  trial,  Phillips,  over  the  objection  of  the  plaintiff 
in  error,  was  permitted  to  testify  that  he  had  made  the 
lease  to  Berger,  who  was  at  the  times  mentioned  the  lessee, 
and  such  testimony  was  material  in  the  case  to  the  conclu- 
sions reached  by  the  court,  held,  that  this  was  error,  and 
that  the  testimony  should  not  have  been  received.'  "^®° 

The  New  York  court  of  appeals  has  said  that  when  the 
mere  fact  that  a  party  has  had  conversations  with  a  de- 
ceased person,  to  whom  the  opposite  party  stands  in  the 
relation  specified  in  the  provisions  of  the  Code  of  Civil 
Procedure  in  reference  to  the  testimony  of  parties  (section 

B61)  Cunningham,  Admr.,  v.  Phillips,  5Co  See,    also,    note    to    Blount    v. 

4  Okl.  169,  44  Pae.  221.  Blount,  21  L.  R.  A.,  N.  S.,  755. 
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829),  is  a  material  question,  it  is  not  competent  for  such 
party  to  testify  that  he  had  the  conversation/'^  In  the  case 
last  referred  to,  the  action  was  brought  to  recover  the 
amount  claimed  to  be  due  to  the  plaintiffs  from  the  defend- 
ant, for  engraving  and  lithographing  certain  railroad 
bonds  for  him.  The  defendant  in  his  answer  denied  that 
the  work  was  done  for  him  personally,  and  alleged  that  he 
ordered  them  as  the  agent  of  the  Quincy  and  St.  Paul 
Eailroad  Company,  and  that  the  plaintiffs  at  the  time  knew 
that  he  ordered  them  as  such  agent,  and  not  on  his  own 
account.  On  the  trial  the  plaintiffs  gave  evidence  showing 
that  the  work  was  ordered  at  their  office  by  the  defendant, 
and  that  the  order  for  the  work,  was  given  to  the  plaintiff 
Maverick  and  to  one  of  the  employees  of  the  plaintiff's 
firm,  and  not  to  Stephan,  who  was  one  of  the  partners  and 
who  died  before  the  commencement  of  the  action. 


57  MaTerick  v.   Marvel,   90    N.   Y. 

656.  In  Koehler  v.  Adler,  91  N.  Y. 

657,  it  was  claimed  by  plaintifE  that 
the  loan  was  made  by  cheek  given  by 
him  to  defendants'  intestate.  The 
defendants  claimed  that  the  cheek  was 
given  in  the  business  of  the  Stone- 
wall Oil  Company,  of  which  corpora- 
tion deceased  was  president,  and 
plaintifE  was  treasurer.  The  latter 
kept  no  separate  bank  account  of  the 
funds  of  the  corporation,  but  depos- 
ited them  in  his  own  name,  and  drew 
his  individual  checks,  which  payments 
were  made  on  corporate  contracts  or 
liabilities.  The  plaintiff  offered  him- 
self as  a  witness  on  the  trial,  and  was 
asked  by  counsel  whether  the  check  in 
question  had  anything  to  do  with  the 
affairs  of  the  Stonewall  Oil  Company. 
This  was  objected  to  on  the  ground 
that  it  called  for  a  personal  transac- 
tion with  the  deceased,  and  was  in- 
competent, under  section  829  of  the 
code.  The  objection  was  sustained, 
and  it  was  claimed  that  the  ruling  of 


the  court  in  excluding  the  evidence 
was  erroneous.  The  court  theij  said: 
"We  are  of  opinion  that  this  point  is 
not  tenable.  The  eheek,  on  its  face, 
imported  a  personal  transaction  be- 
tween the  plaintiff  and  the  intestate. 
The  point  in  issue  was  whether  it  re- 
lated to  an  individual  transaction  of 
Koehler's,  or  to  a  transaction  by  him 
as  treasurer  of  the  Stonewall  Oil 
Company.  The  giving  of  the  check 
was  consistent  with  either  theory,  and, 
when  the  witness  was  asked  whether  it 
had  anything  to  do  with  the  affairs 
of  the  Stonewall  Oil  Company,  he  was 
called  upon  by  his  answer  to  charac- 
terize the  transaction  either  as  an 
individual  or  a  corporate  one.  The 
answer  to  the  question  would  neces- 
sarily show  what  the  transaction  was, 
and  the  plain  purpose  of  the  inquiry 
was  to  negative  the  possible  inference 
from  the  circumstances  that  the  eheek 
was  given  by  the  plaintiff  as  treasurer 
of  the  oil  company." 
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The  defendant,  being  called  as  a  witness  on  his  own 
behalf,  testified  that  he  called  at  plaintiff's  office  and  pro- 
cured some  samples  of  one  of  plaintiff's  employees,  and 
was  informed  that  Stephan  would  call  at  his  office  and  see 
him  about  it,  and  that  Stephan  did  afterward  call.  He 
was  then  asked  this  question:  "What  did  Stephan  say  to 
you?"  This  was  objected  to  on  the  part  of  the  plaintiffs 
as  being  a  conversation  with  a  deceased  partner,  and  the 
question  was  excluded.  He  then  testified  that  his  brother 
was  present  and  heard  the  conversation  at  his  office  be- 
tween him  and  Stephan  on  two  occasions  before  he  gave 
the  first  order  for  eighteen  hundred  bonds ;  that  afterward 
Stephan  again  called  upon  him  at  his  office  and  there  had 
another  conversation  with  him,  and  then  his  counsel  put 
this  question  to  him:  "Did  you  and  Mr.  Stephan  have  a 
conversation  at  that  time  in  relation  to  the  twelve  hundred 
bonds  of  the  Alba,  Knoxville  and  Des  Moines  Railroad 
Company,  subsequently  delivered  to  you  by  his  firm?" 
This  question  was  objected  to  and  the  objection  sustained. 
Earl,  J.,  said  with  regard  to  it:  "When  this  question  was 
put  it  did  not  appear  how  it  could  be  material ;  no  explana- 
tion was  made  of  its  aim,  and  what  use  could  be  made  of 
the  answer.  If  material,  it  called  for  a  conversation  with 
the  deceased  partner,  to  which  the  witness  was  apparently 
incompetent  to  testify.  Therefore,  at  that  stage  of  the 
case,  in  the  absence  of  any  further  offer  or  of  any  explana- 
tion the  court  was  justified  in  excluding  the  question. 

"Afterward  the  defendant's  brother  was  called  by  him  as 
a  witness,  and  he  gave  evidence,  somewhat  confirmed  by 
another  witness,  showing  that  Stephan  called  at  the  office 
of  the  defendant  several  times  in  reference  to  the  bonds, 
and  there  had  conversations  with  the  defendant  in  which 
it  was  made  known  to  him  that  the  defendant  was  simply 
acting  for  the  railroad  companj',  and  was  in  no  case  to  be 
personally  liable  for  the  bonds,  and  that  the  railroad  com- 
pany was  to  pay  for  them.    He  was   not  personally   ac- 
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quainted  with  Stephan,  but  at  plaintiff's  office  had  been 
introduced  to  a  man  there  called  Stephan,  and  when  the 
same  man  called  at  the  office  of  the  defendant  he  was  ad- 
dressed as  Stephan  by  one  of  plaintiff's  employees  and  by 
the  defendant.  On  cross-examination  he  was  asked  ta 
describe  Stephan,  and  he  gave  a  description  of  him. 

"After  the  defendant  had  rested  his  case  the  plaintiffs 
called  some  witnesses,  whose  evidence  tended  to  show  that 
the  description  which  the  defendant's  brother  had  given  to 
Stephan  was  inaccurate,  for  the  apparent  purpose  of  claim- 
ing that  the  person  who  called  at  the  office  of  the  defendant 
and  there  had  the  conversation  with  him  was  not  Stephan, 
or  for  the  purpose  of  entirely  discrediting  the  evidence  of 
the  witness. 

"The  claim  is  now  made  that  if  the  defendant  had  been 
permitted  to  answer  the  excluded  question,  he  would  have 
shown  that  the  person  with  whom  he  had  the  conversation 
in  his  office,  as  testified  to  by  his  witnesses,  was  in  fact 
Stephan,  and  that  he  was  competent  to  give  evidence  for 
that  purpose.  One  answer  to  this  claim  is  that  the  evi- 
dence manifestly  was  not  offered  for  that  purpose,  and  the 
court  could  not  have  supposed  that  it  was.  Another  an- 
swer is  that  in  any  view  the  defendant  was  not  competent 
to  answer  the  question  in  the  form  in  which  it  was  put. 
The  defendant's  brother  testified  to  but  one  conversation 
between  the  defendant  and  Stephan  as  to  the  twelve  hun- 
dred bonds,  and  the  whole  of  that  conversation  was  mate- 
rial, showing  that  the  contract  was  made  for  and  on  the 
part  of  the  railroad  company.  If,  therefore,  the  defend- 
ant had  been  permitted  to  testify  that  he  had  a  conversa- 
tion there  with  Stephan  about  the  bonds,  it  would  have  been 
testimony  that  he  had  the  very  conversation  testified  to  by 
his  witness,  and  it  would  then  have  had  a  direct  and  vital 
bearing  upon  the  issue  between  the  parties.  If,  after  the 
dispute  had  arisen  upon  the  trial  as  to  the  identity  of  the 
man  who  came  to  the  office  of  the  defendant,  he  had  been 
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called  and  asked  whether  Stephan  was  the  man  who  was 
at  his  office  at  that  time,  it  would  probably  have  been  com- 
petent within  the  principle  laid  down  in  Pinney  v.  Orth.*^" 
But  the  scope  of  this  question  was  broader.  It  called  for 
a  transaction  with  a  deceased  person,  to  wit,  a  conversation 
about  the  very  bonds  which  gave  rise  to  the  controversy. 
It  also  called  for  a  conversation  between  the  witness  and 
the  deceased  person.  The  inquiry  was  not  only  whether  at 
that  time  they  had  the  conversation,  but  the  question  called 
really  for  the  subject  of  the  conversation. 

' '  The  counsel  for  the  defendant  claims  that  the  question 
was, precisely  justified  by  the  authority  of  the  case  of  Hier 
V.  Grant.^''"  In  that  case  one  Schnauber,  who  had  been  a 
member  of  plaintiff 's  firm  at  the  time  of  the  creation  of  the 
debt  for  the  recovery  of  which  the  action  was  brought,  was 
dead,  and  one  of  the  defendants  was  asked  whether  he  had 
'any  conversation  with  Schnauber  in  relation  to  selling 
Hoyt  tobacco.'  Plaintiff's  counsel  objected  to  the  ques- 
tion as  calling  for  a  transaction  or  communication  with  a 
deceased  person ;  the  objection  was  overruled  and  the  wit- 
ness answered,  'I  did.'  Upon  appeal  it  was  claimed  that 
this  question  was  improperly  allowed,  and  it  was  held  that 
no  error  was  committed  in  overruling  the  objection  to  it. 
Church,  C.  J.,  in  writing  the  opinion,  said:  'The  fact  of 
having  a  conversation  was  not  a  transaction  within  the 
meaning  of  the  code,  nor  was  it  a  communication.  The 
referee  sustained  the  objection  to  the  question  calling  for 
the  conversation,  and  allowed  the  witness  to  state  only  the 
fact  that  he  had  one.  Although  such  a  question  is  upon  the 
threshold  of  forbidden  ground,  I  do  not  think  it  violates 
the  statute,  unless  perhaps  in  a  case  where  the  mere  fact  of 
a  conversation  is  the  material  fact  to  be  proved.  The  com- 
munication proved  was  the  important  fact  in  this  case,  and 
the  circumstance  that  a  conversation  was  had. was  immate- 
rial and  no  more  important  than  would  be  the  circumstance 

87a  Pinuey  v.  Orth,  88  N.  Y.  447.  B7b  Hier  t.  Grant,  47  N.  Y.  278. 
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that  the  defendant  had  seen  Schnauber  on  a  certain  day. 
Besides,  the  plaintiffs  could  not  have  been  injured  by  the 
answer. 

"It  is  plain  to  be  seen  that  the  ruling  in  that  case  was 
upheld  upon  the  ground  that  the  evidence  was  immaterial 
and  that  it  could  not  have  injured  the  plaintiffs.  Here  the 
evidence  offered  might  have  been,  and  the  counsel  for  the 
defendant  now  claims  that  it  very  likely  would  have  been, 
of  controlling  importance.  To  allow  such  a  question  to  be 
answered,  under  such  circumstances,  would  be  against  the 
policy  of  the  section  of  the  code  cited,  and  would  go  far 
toward  nullifying  its  provisions." 

In  Texas,  it  has  been  held  error  to  allow  plaintiff  to  tes- 
tify as  to  his  reception  of  the  instrument  through  the  post- 
office  with  a  certain  postmark,  for  the  purpose  of  proving 
the  delivery  thereof  by  the  deceased  grantor,  since  such 
delivery  is  a  "transaction"  with  the  deceased,  within  the 
meaning  of  the  statute.^*  Said  the  court:  "During  the 
progress  of  the  trial  the  plaintiff  was  permitted,  over  the 
objections  of  the  defendants,  to  testify  that  he  first  saw  the 
instrument  in  writing  sought  to  be  proved  in  the  latter 
part  of  August,  1877,  and  that  he  received  it  from  the  post- 
office  at  Austin  in  an  envelope  bearing  the  postmark 
'El  Paso.'  We  think  the  admission  of  the  evidence  was 
error.  The  testimony  tended  to  show  that  Howard  trans- 
mitted the  paper  from  El  Paso  to  the  plaintiff  by  mail  for 
the  purpose  of  giving  it  effect  as  a  contract  by  such  deliv- 
ery. It  is  evident  that  such  was  the  object  of  its  intro- 
duction. If  the  paper  was  sent  by  Howard  to  plaintiff  for 
the  purpose  of  delivery,  this  was  a  transaction  between  the 
plaintiff  and  the  deceased,  and,  the  suit  being  between  the 
plaintiff  and  the  latter 's  heirs,  the  testimony  comes  within 
the  exception  of  the   statute,^^^''  which  permits   parties  to 

58  Tex.  Eev.  Stats.,  art.  2248 ;  How-  hibits  a  party  to  an  action  against 

ard  V.  Zimpelman   (Tex.),   14  S.  W.  the   heirs   or   personal   representative 

59.  of  a  deceased  person  to  testify  as  to 

B8a  Bee.  Stats.  Tex.,  art.  2248,  pro-  any  transaction  with  such  decedent. 
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testify  in  their  own  behalf.  If,  as  is  said  in  Parks  v. 
Caudle,^^"  the  expression,  'transaction  with  such  decedent,' 
is  broad  enough  to  include  the  execution  of  a  deed  by  him 
to  one  whose  heirs  are  claiming  under  it,  it  is  certainly 
broad  enough  to  include  the  delivery  of  a  deed,  which  is  an 
essential  part  of  its  execution."^*" 

In  Kentucky,  in  an  action  on  a  note  by  the  holder  against 
the  maker,  it  appeared  that  the  payee,  who  was  since  de- 
ceased, had  indorsed  it  to  the  plaintiff  holder.  The  maker 
pleaded  no  consideration  and  was  permitted  to  testify  as  to 
what  took  place  concerning  the  execution  and  consideration 
of  the  note  between  himself  and  the  payee.  The  court  in 
that  case  said:  "And  the  decisive  question  before  us  is 
whether  that  testimony  is  competent;  as,  without  it,  his 
only  defense  must,  as  the  record  now  appears,  fail."  The 
court  then,  after  quoting  sections  605  and  606  of  the  code, 
said:  "We  think  there  can  be,  according  to  the  plain  lan- 
guage used,  no  question  of  cases  like  this  being  compre- 
hended by  the  exceptions  to,  and  modifications  of,  section 
605  that  are  contained  in  subsection  2  of  section  606 ;  for  it 
is  there  provided  in  explicit  terms  that  no  person  shall  tes- 
tify for  himself  concerning  any  verbal  statements  of,  trans- 
action with,  or  act  done  or  omitted  to  be  done  by,  one  who 
is  dead,  when  the  testimony  is  offered  to  be  given,  except 
under  circumstances  and  conditions  recited,  none  of  which 
exist  in  this  case.  Yet  that  is  precisely  what  appellee  did 
do  on  the  trial  of  this  cause  in  the  lower  court ;  for  the  state- 
ments of  and  transactions  with  the  deceased,  concerning 
which  he  (the  maker)  was  permitted  to  testify,  had  a  direct, 
and,  without  doubt,  decisive,  bearing  in  his  favor  upon  the 
only  issue  involved.  Before  thus  disregarding  or  restrict- 
ing the  natural  and  obvious  meaning  of  the  words  of  a 
statute,  the  court  should  be  convinced  an  imperative  reason 
for  doing  so  exists.     We  do  not  now  perceive  any  reason 

B8b  Parks  V.  Caudle,  58  Tex.  216. 

B8o  See,  also,  Glover  v.  Thomas,  75  Tex.  506,  12  S.  W.  684. 


801  COMPETENCY  OF  WITNESSES.  §  785  (793) 

for  excluding  such  testimony  in  an  action  by  the  personal 
representative  of  one  who  is  dead  that  does  not  exist  in 
full  force  in  a  case  like  this.  The  issue  here  presented  is 
one  of  fact,  involving  an  inquiry  for  the  simple  truth,  not 
at  all  changed  or  affected  by  death,  but  to  be  sought  for 
according  to  rules  of  evidence  intended  to  operate  justly, 
equally  and  mutually  between  the  parties,  no  matter  who 
they  may  be.  It  does  not,  therefore  make  any  difference 
whether  the  personal  representative  of  a  deceased  payee 
or  the  assignee  of  a  note  be  party  plaintiff  in  an  action 
to  recover  on  it;  to  permit  the  defendant  to  testify  for 
himself  concerning  what  was  said  or  done  by  the  decedent, 
thereby  affecting  the  issue  involved,  without  the  pres- 
ence or  power  of  anyone  to  speak  for  the  dead  man, 
would  give  him  an  unjust  and  unfair  advantage  in  one 
case  just  as  much  as,  no  more  than,  the  other,  which 
the  legislature  did  not  intend  for  him  to  have,  but  care- 
fully and  particularly  framed  subsection  2  of  section  606 
to  prevent."^* 

In  a  recent  Texas  case,^"  the  plaintiff,  a  broker,  sued  ai] 
executrix  for  commissions  earned  from  her  testator  on  a 

59  Hurry  v.  Kline,  93  Ky.  358,  20  section  606  was  to  place  parties  to  ar 
S.  W.  277.  In  Harpending  v.  Daniel,  action,  or  those  interested  therein,  oi 
80  Ky.  449,  the  question  was  whether,  an  equal  footing  when  their  right* 
in  an  action  against  an  executor  to  are  being  passed  on,"  In  a  later  Ken- 
recover  on  a  protested  cheek  given  to  tucky  case",  Cunningham  v.  Speagle. 
a  firm,  a  member  of  the  firm,  who  had  106  Ky.  278,  50  S.  W.  244,  the  holdei 
assigned  his  interest  to  the  other  of  a  note,  signed  by  the  mark  of  the 
member,  could,  under  the  Civil  Code,  maker  and  attested,  sued  the  admin- 
testify  to  what  was  said  and  done  con-  istrator  of  the  maker  and  the  answei 
cerning  the  time  for  presenting  the  was  non  est  factum  and  no  considera- 
check  for  payment,  by  an  agent  in  ref-  tion.  It  was  held  that  the  plaintili 
erence  thereto,  who  was  then  dead.  could  not  testify  as  to  the  genuineness 
And  it  was  there  held  that,  as  the  of  the  signature  of  the  attesting  wit- 
agent  with  whom  the  transaction  was  ness,  it  being  proof  of  a  transaction 
had  was  dead,  the  opposing  party  had  with  a  deceased  person  and  there- 
could  not  testify  on  the  subject,  even  fore  incompetent, 
if  the  principal  was  alive,  because,  as  60  Heath  v.  Moore  (Tex.  Civ. 
was  said  in  Hardin's  Admr.  v.  Taylor,  App.),  146  S.  W.  709. 
78  Ky.  593:  "The  evident  design  of 
Evidence  IV — 51 
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sale  of  land,  and  alternatively  on  the  quantum  meruit.  He 
gave  evidence  of  a  journey  with  the  testator  and  of  obtain- 
ing documents  by  the  latter 's  directions,  all  pointing  either 
to  a  contract  express  or  implied  for  services.  The  follow- 
ing excerpt  will  disclose  the  nature  of  the  testimony  and 
the  objections  thereto:  "Plaintiff  tendered  as  a  witness  the 
plaintiff  himself,  J.  M.  Moore,  who,  after  answering  as  to 
other  matters,  plaintiff's  attorney  asked  said  witness  to 
state  what  he  did  the  next  morning  after  the  transaction  at 
the  deceased's  house,  testified  to  by  other  witnesses.  In 
response  to  this  question,  the  witness  answered  that  the 
deceased.  Heath,  and  himself  (plaintiff)  came  to  Ft.  Worth. 
The  defendant  at  this  time  objected  to  plaintiff's  testify- 
ing about  this  trip  to  Ft.  Worth.  The  court  instructed  the 
witness  to  tell  only  what  he  (witness)  did,  whereupon,  over 
the  objection  of  the  defendant,  plaintiff  was  permitted  to 
testify  as  follows : 

"  '  I  came  to  Ft.  Worth  the  next  morning.  I  first  went  to 
the  Reynolds  building  to  Mr.  A.  C.  Heath's  office.  He  is 
related  to  Mr.  T.  J.  Heath.  He  is  his  son.'  At  this  point, 
by  permission  of  the  court,  Mr.  Altman  asked  the  witness 
if  deceased,  T.  J.  Heath,  was  with  the  witness  when  he 
came  to  Ft.  Worth  on  this  occasion,  and  the  witness  an- 
swered: 'Yes;  he  was  with  me  during  this  trip  to  Ft. 
Worth  about  which  I  am  going  to  testify.'  Over  objec- 
tion of  defendant,  the  witness  continued:  'Well,  we  went  to 
Mr.  A.  C.  Heath's  office,  and  got  an  iron  box.'  The  court 
sustained  defendant's  objection  and  instructed  the  jury  to 
not  consider  this  evidence.  Then  the  witness  continued: 
'I  mean  I  went  to  Mr.  Heath's  office.  I  saw  an  iron  box; 
it  was  locked.  We  took  the  box  to  a  locksmith's' — to  which 
the  defendant  objected.  Then  the  court  sustained  defend- 
ant's objection,  and  instructed  the  jury  to  not  consider  this 
evidence.  Then  the  witness  continued:  'I  went  to  the  lock- 
smith. The  locksmith  opened  the  box.  I  then  went  to  Mr. 
Ayres'   office.    In  that  box  was   an  abstract   and   other 
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papers,  two  or  three  abstracts.  That  abstract  covered  the 
land  under  dispute ;  that  is  one  of  the  abstracts  covered  the 
property  of  Heath.  These  papers  were  Mr.  T,  J.  Heath's. 
I  think  that,  besides  the  abstracts  in  the  box  there  were 
some  old  deeds.  My  recollection  is  not  clear  as  to  what 
property.  I  have  heard  that  Mr.  Ben  Ayres  is  dead.  The 
locksmith's  place  was  located  on  Houston,  on  the  west  side 
of  the  street;  and  when  I  left  there  the  box  was  open. 
From  Mr.  Ayres'  office,  we  came  to  the  courthouse.'  The 
Court:  'You  can  tell  only  what  you  yourself  personally  did 
on  this  occasion ;  and  the  jury  is  instructed  to  not  consider 
the  evidence  as  to  what  "we"  did.'  'Well,  I  went  to  the 
courthouse.  When  I  got  to  the  courthouse,  the  abstract 
was  in  the  box,  the  abstract  to  the  hundred  acres  of  land 
in  controversy;  I  gave  the  abstract  to  the  abstract  man.' 
Mr.  Altman:  'This  witness  testifies  that  deceased  was  with 
him  during  the  trip  to  the  law  offices,  to  the  locksmith's 
and  to  the  courthouse,  and  I  ask  the  court  to  exclude  all 
this  testimony  from  the  jury,,  on  the  ground  that  it  is  a 
transaction  with  a  deceased  person. '  The  Court : '  The  jury 
will  not  consider  anything  Mr.  Heath  did,  but  only  w;hat 
Mr.  Moore  himself  did  on  this  occasion.'  Mr.  Altman: 
'  We  except  to  the  ruling  of  the  court. '  '  I  next  saw  the  ab- 
stract about  2:40  that  afternoon,  when  it  came  into  my 
office  at  Arlington.' 

"Before  this  testimony  was  admitted,  as  a  preliminary 
question,  defendant's  attorney  asked  said  witness  if  the 
deceased,  Heath,  was  with  him  on  this  trip  to  Ft.  Worth, 
and  during  the  transaction  about  which  said  witness  pro- 
posed to  testify.  To  this  question,  the  plaintiff  answered, 
'Yes.'  To  the  testimony  of  this  witness,  given  above, 
defendant  then  and  there  objected,  on  the  ground  that  said 
testimony  related  to  transactions  had  with  the  deceased 
and  plaintiff,  and  was  not  admissible  under  article  2302  of 
the  Revised  Statutes.  This  objection  the  court  overruled, 
and  the  testimony  of  said  witness,  as  above  set  out,  was 
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permitted  to  go  before  the  jury,  to  which  said  action  of  the 
court  the  defendant  then  and  there  excepted,  and  here  now 
tenders  this,  his  bill  of  exception,  and  prays  that  the  same 
be  examined,  signed,  and  approved  by  the  court  and  or- 
dered filed  as  a  part  of  the  record  in  this  cause." 

In  holding  the  witness  incompetent  as  to  his  testimony, 
Conner,  C.  J.,  said:  "Error  is  assigned  to  the  action  of  the 
court  and  to  the  evidence  as  shown  in  the  bill  of  exception. 
Appellee  insists,  first,  that  either  party  may  testify  to  his 
own  acts  or  transactions,  acting  under  a  contract  with  a 
deceased  party,  after  such  contract  is  independently 
proven,  even  though  such  testimony  would  materially 
affect  the  transaction  with  the  deceased;  second,  that  the 
evidence  complained  of  is  not  prohibited  by  article  2302  of 
the  statutes,  because  it  was  brought  out  by  appellants ;  and, 
third,  that  the  testimony  complained  of  did  not  prove  any 
material  fact  not  otherwise  established.  We  are  of  the 
opinion,  however,  that  these  contentions  fail  to  meet  ap- 
pellant's assignment  of  error  to  the  introduction  of  the 
testimony.  Article  2302  provides  that:  'In  actions  by  or 
against  executors,  administrators  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them  as  such, 
neither  party  shall  be  allowed  to  testify  against  the  others 
as  to  any  transaction  with,  or  statement  by,  the  testator, 
intestate  or  ward,  unless  called  to  testify  thereto  bj'-  the 
opposite  party;  and  the  provisions  of  this  article  shall  ex- 
tend to  and  include  all  actions  by  or  against  the  heirs  or 
legal  representatives  of  a  decedent  arising  out  of  any 
transaction  with  such  decedent. '  The  record  fails  to  show 
that  any  other  witness  detailed  the  transactions  disclosed 
by  the  bill  of  exceptions ;  and  it  seems  impossible  to  escape 
the  conclusion  that  Moore's  testimony  related  to  a  trans- 
action with  a  deceased  person,  as  stated.  The  issues  were 
whether  Moore  (the  plaintiff)  was  (the  deceased)  Heath's 
agent  or  a  mere  volunteer,  and,  if  but  a  volunteer,  whether 
he  performed  services  within  the  knowledge  of  the  deceased 
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entitling  him  to  a  recovery  under  a  quantum  meruit;  and, 
under  such  circumstances,  to  permit  Moore  to  give  the 
details  of  his  trip  to  Ft.  Worth  and  subsequent  actions, 
during  all  of  which  time  the  deceased  was  present,  seems 
in  direct  contravention  of  the  statute  quoted.  According 
to  the  testimony  set  forth  in  the  bill,  the  'iron  box'  was 
evidently  the  private  property  of  the  deceased;  appellee 
(the  plaintiff)  was  permitted  to  secure  it,  to  take  it  to  a 
locksmith's,  and  take  therefrom  an  abstract  of  title,  cover- 
ing the  land  in  dispute,  and  go  with  it  to  the  courthouse, 
all  in  furtherance  of  the  sale,  and  all  evidently  in  the  pres- 
ence of  T.  J.  Heath  (the  deceased)  and  with  his  consent. 
The  mutual  inference  therefrom  was  in  favor  of  appellee 
(the  plaintiff),  both  on  the  issue  of  a  contract  vel  non  and 
of  a  quantum  meruit;  and  it  would  be  but  an  evasion  to 
hold  otherwise,  or  to  hold  that  the  transaction  was  not  with 
the  deceased." 

In  New  York,  for  the  purpose  of  qualifying  the  witness 
to  testify  as  to  decedent's  signature,  she  was  asked  the 
preliminary  question,  "Did  you  see  her  at  any  time  sign 
her  name,  other  than  in  a  personal  transaction  between 
you  and  she?"  This  question  was  held  objectionable  under 
the  code  provision."^  It  is  true  that  this  question  expressly 
excludes  "personal  transactions";  but  it  is  obvious  that 
the  court,  and  not  the  witness,  must  determine  as  to  what 
is  a  personal  transaction,  and  "since,  under  the  authority 
of  the  case  cited  above,"^^  the  conduct  of  the  decedent  of 
that  case  in  writing  her  name  in  the  witness'  presence  a 

61  The    precise    evidence    excluded  qualified  to  testify  that  in  her  opinion 

was    evidence   of     a   transaction    be-  it   was    the    same   handwriting   with 

tween  the  plaintiff  and  the  decedent,  which  she  had  familiarized  herself  in 

by  which  the  plaintiff  derived  impres-  a  transaction  with  him :  Wilber  v.  Gil- 

sions  or  information  from  the  conduct  lespie,  127  App.  Div.  604,  112  N.  Y. 

of  the  decedent.     The  conduct  was  his  Supp.  20.     Probably  no  section  of  the 

writing  his  name  in  her  presence   a  code,  said  the  court  in  this  case,  has 

sufficient  number  of  times  to  produce  caused     more     decisions.     This     case 

in  her  mind  an  impression  or  informa-  carefully    reviews    and    distinguishes 

tion   from  which,   upon  being  shown  them, 
another  piece  of  paper,  she  would  be  61^1  Wilber  v.  Gillespie,  supra. 
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sufficient  immber  of  times  to  produce  an  impression  or  in- 
formation sufficient  to  qualify  the  witness  to  express  an 
opinion  must  be  held  to  constitute  a  personal  transaction, 
this  evidence  cannot  be  made  admissible  by  the  form  of  the 
question. ' '  ^^ 

§  786(793).  Same,  continued. — In  a  few. jurisdictions 
the  test  for  excluding  the  communication  is  whether  or 
not  the  matters  claimed,  if  true,  must  have  been  equally 
within  the  knowledge  of  the  deceased  person.®*  But  or- 
dinarily the  language  of  the  statute  is  more  specific  and 
must  be  the  test  according  to  the  circumstances  of  each 
case.  The  following  things  cited  in  the  notes  have  been 
held  not  transactions  with  the  deceased  or  incompetent  per- 
son within  the  meaning  of  the  statute.^*     The  rule  has  been 


62  Gerdy  v.  Tissot,  135  N.  Y.  Supp. 
559. 

63  Wilcox  V.  Wilcox,  139  Mich.  365, 
102  N.  W.  954;  Bigelow  v.  Sheehan, 
166  Mich.  89,  131  N.  W.  78;  Abbott 
T.  Jones,  164  Mich.  598,  130  N.  W. 
315.  See,  also,  the  interesting  case 
of  Jordan  v.  Jordan,  76  jST.  H.  20, 
78  Atl.  1077,  in  which  the  adminis- 
trator was  held  a  stranger  to  the  suit 
and  his  testifying  held  not  to  open  the 
door  for  such  evidence  from  the  ad- 
verse party.  The  court  declined  to 
follow  Tilton  V.  Tilton,  41  X.  H.  479, 
on  the  effect  of  cross-examination 
after  objection. 

64  The  finding  of  a  will  or  other 
document  after  the  death  of  the  de- 
ceased: GriflSn  v.  Griffin,  125  111.  430, 
17  N.  B.  782;  Cornelius  v.  Brawley, 
109  jSr.  C.  542,  14  S.  E.  78  (see,  also, 
Porter  v.  Nelson's  Ex.,  121  Pa.  628, 
15  Atl.  852 ;  Resseguie  v.  Mason,  58 
Barb.  (N.  Y.)  89,  99)  ;  the  carrying 
of  supplies  to  the  decedent:  Cowan 
V.  Layburn,  116  N.  0.  526,  21  S.  E. 
175;  Belote  v.  O'Brien,  20  Fla.  126; 
Barnhill  v.   Kirk,   44   Tex.    589;    the 


occupation  of  land  without  agree- 
ment: Brown  v.  Moore,  26  S.  C.  160, 
2  S.  E.  9 ;  testimony  as  to  the  situa- 
tion of  an  abutment  of  an  old  bridge : 
Krepps  V.  Carlisle,  157  Pa.  358.  27 
Atl.  741 ;  the  loss  of  a  note  sued  on : 
Nash  V.  Gibson,  16  Iowa,  305;  the 
proving  of  residence  when  material: 
Trimble  v.  Mims,  92  Ga.  103,  18  S.  E. 
362;  the  insolvency  of  sureties:  Top- 
ping V.  Windley,  99  N.  C.  4,  5  S.  E. 
14;  the  attempt  to  collect  a  note; 
White  V.  Beaman,  96  N,  c.  122,  1 
S.  E.  7S9;  attempt  to  sell  goods: 
Steiner  v.  Eppinger,  61  Fed.  253,  9 
C.  C.  A.  483;  whether  witness  owed 
a  deht  to  deceased:  Veum  v.  Sheeran, 
95  Minn.  315,  104  N.  W.  135;  and 
the  instructions  to  a  person  who  wrote 
letters  or  drew  instruments  for  the 
deceased:  Smith  v.  Pierce,  65  Vt.  200, 
25  Atl.  1092;  Spencer  v.  Boardman, 
118  111.  553,  9  N.  E.  330;  the  quality 
of  the  'board  furnished  the  incompe- 
tent or  deceased  person  and  as  to  the 
length  of  time  for  which  the  board 
was  given :  Priehard  v.  Prichard,  69 
Wis.  373,  34  N.  "W.  506   (but  he  is 
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thus  stated:  "In  actions  to  recover  for  services  rendered  a 
testator  where  the  employment  has  been  completely  proved, 
the  plaintiff  may  describe  the  things  which  he  did,  provided 
such  acts  were  done  in  the  absence  of  the  deceased  and  with- 
out his  immediate  or  personal  participation,  and  the  de- 
ceased, if  living,  could  not  for  that  reason  contradict  such 
testimony. "  «5  So  it  is  held  that  the  witness  may  testify  to 
act,  conduct  or  transactions  by  the  deceased  within  the  ob- 


incompetent  as  to  conversations  witli 
the  deceased  or  incompetent  person  as 
to  such  board :  Heyne  v.  Doerfler,  124 
N.  T.  505,  26  N.  E.  1044)  ;  the 
physical  condition  of  the  deceased  or 
incompetent  person  and  as  to  the 
amount  of  time  required  to  care  for 
him;  Sullivan  v.  Lattimei",  38  S.  C. 
158,  17  S.  E.  701;  Marietta  v.  Mari- 
etta, 90  Iowa,  201,  57  N.  W.  708; 
Lake  Erie  &  W.  E.  Co.  v.  Charman, 
161  Ind.  95,  67  N.  E.  923 ;  In  re  Mc- 
Carthy, 65  Hun,  624,  20  N.  T.  Supp. 
581;  Supreme  Lodge  v.  Andrews,  31 
Ind.  App.  422,  67  N.  E.  1009 ;  Kostel- 
ecky  V.  Scherhart,  99  Iowa,  120,  68 
N.  W.  591  (see,  also,  Todd  v.  Martin, 
4  Cal.  Unrep.  805,  37  Pac.  872)  ;  the 
amount  of  money  collected:  Lewis  v. 
Meginniss,  30  Fla.  419,  12  South.  19; 
the  contract  of  hire  by  which  the 
deceased  gained  possession  of  the 
property  in  question:  Penny  v.  Black, 
6  Bosw.  (N.  Y.)  50;  that  the  deceased 
knew  the  amount  of  worTc  that  the 
adverse  party  had  done:  Foggette  v. 
Gaflfney,  33  S.  C.  303,  12  S.  E.  260; 
Trimmier  i'.  Thomson,  41  S.  C.  125, 
19  S.  E.  291,  a  leading  case.  When 
the  meaning  of  such  documents  is 
obscure,  the  scrivener  who  wrote  them 
may  explain  their  purport,  even 
though  one  of  the  parties  is  dead: 
Shoemake  v.  Smith,  80  Iowa,  655,  45 
N.  W.  744.  It  has  been  held  that  the 
statutes  do  not  apply  to  actions  by 
administrators     to    recover    damages 


from  a  railway  for  killing  the  de- 
ceased: Louisville  Ey.  Co.  v.  Thomp- 
son, 107  Ind.  442,  57  Am.  Eep.  120, 
8  N.  E.  18,  9  N.  E.  357.  In  some 
jurisdictions  the  witness  may  testify 
"as  to  the  worJc  done  and  its  value: 
Buckler  v.  Kneezell  (Tex.  Civ.  App.), 
91  S.  W.  367.  In  an  action  by  an 
administrator  to  recover  money  loaned 
to  the.  defendant  by  the  decedent  in 
his  lifetime,  there  was  testimony  by 
the  defendant  to  the  effect  that  money 
for  the  payment  of  the  debt  was  in- 
closed in  an  envelope  and  taken  to  the 
postoffice,  and  that  certain  steps  were 
there  taken  to  have  the  postmaster 
register  the  letter  and  send  it  to  the  de- 
cedent in  a  distant  state,  and  also  that 
in  due  time  he  received  a  writing  ac- 
knowledging the  receipt  of  the  money, 
and  this  was  identified  and  introduced 
in  evidence.  The  admission  of  the 
testimony  in  such  case  did  not  violate 
the  limitation  prescribed  in  section 
320  of  the  Code  of  Civil  Procedure 
(Gen.  Stats.  1909,  sec.  5914),  which 
prohibits  a  party  in  a  like  case  from 
testifying  to  a  communication  or 
transaction  had  personally  with  the 
decedent:  Bryan  v.  Palmer,  83  Kan. 
298,  21  Ann.  Cas.  1214,  111  Pac.  443. 
65  Lewis  V.  Meginniss,  30  Pla.  419, 
12  South.  19;  .Pitch  v.  Martin,  74 
Neb.  538,  104  N.  W.  1072;  Provost 
«.  Eobinson,  58  N.  J.  L.  222,  33  Atl. 
204;  Lerche  v.  Brasher,  104  N.  Y. 
157,  10  N.  B.  58. 
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servation  of  the  witness  if  wholly  iinparticipated  in  and 
uninfluenced  by  him.^*  It  is  not  permissible  to  establish 
the  fact  of  services  irrespective  of  the  person  for  whom 
they  were  performed  with  a  view  to  utilizing  the  inference 
that  they  were  so  performed  for  the  decedent.  In  an  ac- 
tion brought  to  recover  a  balance  claimed  to  be  due  for 
work,  labor  and  services  alleged  to  have  been  rendered  by 
the  plaintiff  to  the  defendant's  testator,  the  court  said: 
■"It  is  quite  apparent  from  the  proofs  that  the  finding  of 
the  jury  must  have  been  based  upon  the  plaintiff's  own 
testimony  respecting  the  character  and  extent  of  the  ser- 
vices he  claimed  to  have  performed  for  the  defendant's 
testator.  He  was  permitted,  under  objection,  to  testify  to 
the  general  nature  of  the  services  for  the  value  of  which 
he  sued.  As  the  issue  was  framed,  it  became  necessary  for 
him  to  show  the  full  extent  of  those  services.  The  admis- 
sion of  the  answer  that  some  work  was  done  was  not  one 
either  of  the  character  or  extent  of  such  services,  or  of  an 
employment  to  render  all  the  service  the  plaintiff  claimed 
to  have  performed.  The  plaintiff  alleged  an  express  prom- 
ise to  pay  at  the  rate  of  $3,000  a  year,  'from  month  to 
month,'  and,  before  he  could  prove  value,  it  was  necessary 
for  him  to  show  what  work  he  had  performed,  and  all  the 
service  he  rendered  and  for  which  he  sought  or  claimed 

66  Sehulz   V.   Culbertson,    125   Wis.  Hunt,  112  Ga.  139,  37  S.  E.  183;  re- 

169,  103  N.  W.  234;  Johnson  v.  Cam-  ceipt   of   letters:    Britt   v.    Hill,    116 

eron,   136   N.   C.  243,  48  S.  E.   640;  Iowa,  564,  90  N.  W.  340;   ilinnis  v. 

Curd  V.  Wisser,  120  Iowa,  743,  95  N.  Abrams,  105   Tenn.  662,  80  Am.   St. 

W.  266;  Withers  v.  Sandlin,  44  Fla.  Eep.  913,  58  S.  W.  645.     If  there  are 

253,    32    South.    829;    Stiff   v.    Cobb,  deeds  of  several  tracts  to  several  par- 

126  Ala.  381,  85  Am.  St.  Rep.  38,  28  ties,  each  may  testify  as  to  the  other 

South.  402;  Hutton  v.  Smith,  175  N.  deeds:   Nichols  v.  King,  24  Ky.  Law 

Y.  375,  67  N.  E.  633.     As  to  state  of  Rep.  124,  68  S.  W.  133.     Taking  pos- 

health     of     deceased    by    beneficiary  session  of  the  farm  of  deceased  and 

under     insurance     policy:     Lamb     v.  making   improvements   thereon:    Hut 

Lamb,   105   Ind.   456,   5   N.   E.    171;  ton  v.  Doxsee,  116  Iowa,  13,  89  N.  W. 

Supreme  Lodge  v.  Andrews,  31  Ind.  79;  other  property  relations  with  de- 

App.  422,  67  N.  E.  1009.     Mental  con-  ceased:  Marvin  v.  Yates,  26  Wash.  50, 

dition  of  deceased :  Grimshaw  v.  Kent,  66  Pae.  131. 
67   Kan.   463,   73   Pao.   92;    Cato   y. 
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compensation.  He  testified  that  lie  was  a  bookkeeper,  and, 
in  a  general  way,  an  agent,  of  the  testator  for  a  period  of 
about  eighteen  years;  that  during  that  time  the  testator, 
who  was  his  uncle,  had  various  places  of  business  in  New 
York  City  and  in  Brooklyn;  that  he  continued  in  the  office 
of  the  testator  in  those  places ;  and  he  was  then  asked  what 
he  did  in  those  offices.  That  was  objected  to  as  being  in- 
competent, under  section  829  of  the  Code  of  Civil  Pro- 
cedure. He  was  permitted  to  answer,  the  court  suggesting 
that,  if  what  were  shown  by  the  answer  amounted  to  a 
transaction  with  the  deceased,  the  defendants  might  move 
to  strike  it  out;  whereupon  the  plaintiff  testified  that  'Will- 
iam Moses'  (the  testator's)  business  was  speculating  in 
provisions  and  stocks,  handling  real  estate  of  his  own.  He 
owned  at  one  time,  while  I  was  with  him,  twenty  houses; 
possibly  more.  He  did  business  as  an  executor  for  other 
people  who  owned  real  estate.  He  also  built  buildings  dur- 
ing that  period.  From  1880  to  1890  I  was  keeping  the 
books,  keeping  track  of  contracts,  attending  to  reports  of 
houses,  renting  houses,  sometimes  buying  property,  some- 
times selling  property,  and  working  at  contracts,  deeds 
and  leases.  The  books  I  kept  were  those  that  are  required 
in  an  office,  and  also  all  his  transactions.'  He  was  then 
asked:  *Q.  State  what  you  were  doing.  Don't  use  your 
uncle's  name  at  all.  A.  The  cash-book,  ledger,  note-books, 
check-books,  and  books  of  that  character.'  This  also  was 
objected  to.  He  then  said:  'I  had  very  little  to  do  with 
other  people's  books  and  accounts.  I  had  some  business. 
Q.  With  regard  to  other  people  than  Mr.  Moses?'  That 
question  was  objected  to  as  incompetent,  under  section  822 
of  the  Code  of  Civil  Procedure,  but  the  witness  was  per- 
mitted to  answer.  He  then  proceeded  to  give  details  of 
further  services  that  he  rendered,  the  length  of  time  he  was 
occupied  during  the  office  hours  in  the  testator's  office, 
and,  after  all  this  testimony  was  given,  a  motion  was  made 
by  the  defendant's  counsel  to  strike  it  out,  which  motion 
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was  denied.  It  is  beyond  controversy  that  all  this  testi- 
mony, emanating  from  the  plaintiff  himself,  directly  estab- 
lished the  character  and  general  nature  of  important 
services  rendered  by  him  to  the  defendant's  testator. 
Doubtless  the  plaintiff  was  competent  to  testify  to  certain 
acts  which  would  not  directly  prove  or  inferentially  estab- 
lish a  personal  transaction  with  the  deceased.  If  the  em- 
ployment or  request  in  any  manner  or  to  any  extent  rest 
upon  an  inference  drawn  from  the  character  of  the  acts 
done,  the  evidence  would  be  incompetent.  In  Ke  Humfre- 
ville  it  is  held  that  section  829  of  the  Code  of  Civil  Procedure 
prohibits  direct  and  indirect  testimony  relative  to  a  personal 
transaction  with  a  deceased  person.®'^  The  admission  of 
the  answer  in  this  case  did  not  relieve  the  plaintiff  from 
the  obligation  of  proving  that  all  the  services  he  rendered 
were  pursuant  to  an  employment.  It  is  not  to  be  construed 
as  an  admission  dispensing  with  proof  by  the  plaintiff  of 
his  employment.  It  is  an  admission  that  the  plaintiff  did 
some  work,  for  which  he  was  fully  paid.  It  is  not  an  ad- 
mission that  he  was  employed  to  do  work  under  a  contract 
to  pay  at  the  rate  of  $3,000  a  year.  The  fact  of  employ- 
ment was  in  issue.  The  plaintiff  sought  to  establish  it  by 
an  inference  to  be  drawn  from  the  character  of  the  work  he 
did.  It  is  true,  the  evidence  as  to  the  work  did  not  neces- 
sarily, and  in  respect  of  everything  the  plaintiff  did,  import 
a  personal  transaction  with  a  deceased,  in  the  sense  of  a 
direct  communication  between  parties.  'The  questions  do 
not,  on  their  face,  call  for  a  disclosure  of  a  personal  trans- 
action of  the  witness  with  a  deceased;  ....  it  has  been 
held  with  general  uniformity  that  the  section  (829)  pro- 
hibits, not  only  direct  testimony  of  the  survivor  that  a  per- 
sonal transaction  did  or  did  not  take  place,  and  what  did  or 
did  not  occur  between  the  parties,  but  also  every  attempt  by 
indirection  to  prove  the  same  thing,  as  ....  by  discon- 
necting a  particular  fact  from  its  surroundings,  and  per- 

67  In  re  Humfreville,  60  App.  Div.    535,  39  N.  Y.  Supp.  550. 
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mitting  the  survivor  to  testify  to  what,  on  its  face,  may 
seem  an  independent  fact,  when  in  truth  it  had  its  origin 
in,  or  directly  resulted  from,  a  personal  transaction. '  ®^ 
The  plaintiff  attempted,  by  this  testimony,  to  prove  the  in- 
dependent facts  of  services  rendered;  and  from  those  in- 
dependent facts  the  inference  of  employment  to  render  all 
those  services  might  be  drawn,  and  that  employment  con- 
stitutes a  personal  transaction.  We  think  that  it  comes 
within  the  prohibition  of  the  statute.  "^^ 

It  is  held  in  Washington  that  the  testimony  of  the  claim- 
ant that  he  worked  at  the  house  of  the  intestate,  and  the 
character  of  the  work  performed  by  him,  was  not  testimony 
in  relation  to  a  '.'  transaction  had  by  him  with,  or  any  state- 
ment made  to  him  by,"  such  intestate.  "Upon  the  ex- 
amination of  the  respondent  as  a  witness,  he  stated  that 
he  was  a  cook  during  the  year  1882.  The  following  ques- 
tion was  then  propounded :  '  Tell  the  judge  where  you  were 
cooking.'  This  was  objected  to,  on  the  ground  that  the 
witness  was  incompetent  to  testify.  The  court,  in  ruling, 
said:  'Any  transaction  with  Mr.  Tesler,  or  any  conversa- 
tion with  him,  is  certainly  covered  by  the  statute,  but  the 
fact  of  where  he  was  engaged  during  a  certain  period,  or 
where  he  was,  will  not  come  within  the  rule.  Objection 
overruled  to  that  extent.'  The  witness  then  proceeded  to 
state  that  between  February,  1882,  and  October,  1891,  he 
did  the  cooking,  washing  and  ironing  at  the  home  of  the 
deceased,  but  did  not  detail  any  conversation  between  him- 
self and  the  deceased.  The  appellants  contended  below, 
and  insist  here,  that  this  testimony  was  improper,  under 
section  1646,  2  Hill's  Code.    We  think,  however,  that  the 

ruling  of  the  lower  court  was  right Such  testimony 

related  solely  to  acts  of  the  witness,  and  was,  we  think,  en- 
tirely competent. ' ' ''° 

68  Clift  V.  Moses,  112  N.  T.  426,  20  70  Ah  How  v.  Purth,  13  Wash.  550, 

N.  E.  392.  *^  ^^'^-  ^^^-     ^^^>  ^^^°'  *^^  Wisconsin 

cases:   Belden  v.  Scott,  65  Wis.  425, 

69  Moses    y.   Hatch,   38    App.   Div.       ^^  j^   ^    ggg.  ^^^^^  ^_  ^^^^^^^^  ^3 

140,  56  N.  T.  Supp.  561.  wis.  643,  24  N.  W.  478. 
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In  North  Carolina,  in  an  action  for  services  it  was  held 
that  the  plaintiff  was  competent  to  testify  that  she  went  to 
the  house  of  defendant's  intestate,  and  his  condition,  and 
what  she  saw  or  heard,  so  long  as  these  were  independent 
facts,  and  did  not  tend  to  show  a  "communication  or  per- 
sonal transaction"  between  her  and  the  deceased,  whereby 
a  liability  to  her,  express  or  implied,  would  accrue.  But 
not  that  she  ' '  gave  him  medicine,  prepared  his  nourishment, 
kept  him  clean,  and  cared  for  him  generally.  He  was  help- 
less altogether.  We  had  to  do  all  the  services  and  wait 
on  him."  This  was  clearly  a  "personal  transaction"  with 
the  deceased,  and  the  witness  was  incompetent,  under  code, 
section  590.''^^  "The  cases  relied  upon  by  the  plaintiff 
merely  sustain  the  proposition  that  the  witness  would  have 
been  competent  to  testify  to  any  '  substantive  and  independ- 
ent fact,'  that  was  not  a  'communication  or  personal  trans- 
action' with  the  deceased,  as  in  Gray  v.  Cooper,'^^^  that  the 
deceased  had  possession  and  use  of  the  slaves ;  or,  in  March 
V.  Verble,''"  that  the  deceased  had  owned  but  one  bull  since 
the  war,  and  what  he  was  worth;  or,  in  Cowan  v.  Lay- 
burn,'^^°  that  the  plaintiff  carried  provisions  to  the  deceased 
at  her  house,  and  that  she  had  no  other  provisions,  the 
court  being  careful  to  add  that  it  did  not  appear  whether 
the  deceased  accepted  or  refused  the  provisions,  thus  ex- 
cluding any  'personal  transaction,'  the  actual  delivery.  In 
all  these  cases,  the  possession  of  the  slaves  and  of  the  bull, 
and  carrying  provisions  to  the  house  of  defendant's  in- 
testate, were  independent,  substantive  facts,  like  proving 
the  value  of  an  article  sold  to  the  intestate,  the  sale  and 
delivery  being  proven  by  another,'^"  and  that  witness  saw 
the  book  in  the  hands  of  the  intestate,  but  not  that  she 
handed  him  the  book,  which  last  was  held  incompetent,^^" 

71  Davidson  v.  Bardin,   139  N.  C.  Tic  Cowan  v.   Layburn,   116   N.   C. 

1,  51  S.  E.  779.  526,  21  S.  E.  175. 


7ia  March  v.  Verble,  supra. 
Tie  Lane  v.  Rogers,  113  N.  c.  173, 
71b  March  y.  Verble,  79  N.  C.  19.       18  S.  E.  117. 


Tla  Gray  v.  Cooper,  65  N.  C.  183. 
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or  the  numerous  cases'^"  that  the  plaintiff  can  prove  the 
handwriting  of  defendant's  intestate,  but  not  that  he  saw 
him  sign  the  paper  sued  on."  On  the  other  hand,  there  are 
a  great  many  decisions  which  exclude  such  evidence.''^  We 
cannot  but  think  that  the  exclusion  is  the  better  interpreta- 
tion of  the  statutes.  We  can  understand  that  the  merits  of 
the  claimant's  case  create  a  powerful  appeal  for  the  admis- 
sion of  the  indirect  proof,  but  that  element  should  not  be 
allowed  to  override  the  intention  of  the  legislature.  The 
most  the  claimant  should  be  allowed  is  the  statement  of  bare 
facts  in  such  manner  as  to  permit  no  inference  favorable  to 
a  transaction  with  the  deceased.  It  has  been  well  said  that 
a  plaintiff  may  testify  to  what  he  has  done,  providing  it 
does  not  involve  a  personal  transaction  with  the  deceased, 
and  then,  if  he  can  connect  those  services  with  the  deceased 
by  other  and  competent  evidence,  his  testimony,  if  relevant 
and  otherwise  competent,  may  go  to  the  jury.''*  But  it  is 
not  the  law  that  the  question  may  be  propounded  in  such 
form  that  an  answer  thereto,  while  ostensibly  excluding  the 
deceased  therefrom,  still  carries  with  it  the  inference  that 
the  services  were  performed  for  the  deceased.  To  so  hold 
would  emasculate  the  provisions  of  the  statute.'^*  But 
where  the  services  are  not  rendered  to  the  decedent,^^  or 
he  could  not  testify  to  them  if  living,^®  the  testimony  has 
been  admitted.  Most  of  the  authorities  hold  that  the  ad- 
verse party  cannot  prove  the  genuineness  of  the  signature 
of  a  deceased  or  incompetent  person  to  an  instrument  in 
which  he  is  interested.'^'' 

Tif  Clark's  Code,  3d  ed.,  p.  845.  T3  Fitch   v.   Martin,   74   Neb.   538, 

T2  Lodge  V.  Fraim,  5  Penue.  (Del.)  104  N.  W.  1072. 

352,  63  Atl.  233;  Parker  v.  Ballard,  T4  Fitch   v.   Martin,   83   Neb.   124, 

123  Ga.  441,  51  S.  E.  465;   Herring  119  N.  W.  25. 

\r.  Herring's  Estate,  94  Iowa,  56,  62  T5  Shedrick  v.  Young,  72  App.  Div. 

N.  W.  666;  Green  v.  Teutschmann,  29  278,  76  N.  Y.  Supp.  56;  Fitch  v.  Mar- 

Ky.    Law   Eep.    1149,    97    S.    W.    7;  tin,  83  Neb.  124,  119  N.  W.  25. 

Meehan   v.   Heffernan,   73   App.   Div.  76  KaufEmau  v.   Baillie,   46   Wash. 

615,    76   N.   Y.    Supp.    789;    Kirk   v.  248,  89  Pae.  548. 

Bamhart,    74   N.    C.   653 ;    Poling   v.  "  Merritt   v.   Straw,    6   Ind.   App. 

Huffman,  48  W.  Va.  639,  37  S.  E.  326.  360,  33  N.  E.  657.     See,  also,  In  re 
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The  supreme  court  of  Florida  ^^  had  under  consideration 
the  question  of  proving  the  signature  of  a  deceased  person 
to  a  writing.  In  that  case  the  witness  was  permitted  to 
answer  that  the  signature  was  in  the  handwriting  of  the 
deceased,  the  object  being  to  prove  the  execution  of  the 
writing.  The  question  as  to  whether  witness  was  compe- 
tent to  prove  the  signature  to  the  bill  of  sale  was  raised  by 
exception  to  the  question  and  answer.  The  court  then  said : 
' '  The  statute  provides  that '  no  party  to  such  action  or  pro- 
ceeding, nor  any  person  interested  in  the  event  thereof, 
....  shall  be  examined  as  a  witness  in  regard  to  any 
transaction  or  communication,  between  such  witness  and 
the  person  at  the  time  of  such  examination  deceased,'  etc. 
The  bill  of  sale  alleged  to  have  been  signed  by  the  de- 
ceased transferred  the  title  of  the  property  therein  men- 
tioned to  the  plaintiff.  Was  not  such  transfer  the  verj'' 
transaction  which  consummated  the  right  of  plaintiff  to  the 
recovery,  and  upon  which  alone  he  based  his  right  of  ac- 
tion? The  word  'transaction'  is  defined  to  mean  'the  do- 
ing or  performing  any  business,  the  management  of  an 
affair. '  ....  It  seems  to  us  that  the  proof  of  the  signature 
to  the  bill  was  proving  the  very  'transaction,'  or  proving 
both  the  acts  and  doings  of  the  plaintiff  and  the  defendant 
which  amounted  to  consummating  the  sale  of  the  property 
by  defendant  to  this  plaintiff.  The  sale  of  the  property 
and  the  execution  of  the  bill  of  sale  was  the  'transaction,' 
and  the  proof  of  the  bill, of  sale  was  proof  of  the  transac- 
tion."'^^ The  court  then  referred  to  a  well-lmown  New 
York  decision,^*''  which  says :  ' '  Transactions  and  communi- 

ToOmey's  Estate,  150  Pa.  535,  24  Atl.  664.     Conduct   between   deceased   and 

697;  Keener  v.  Zartman,  144  Pa.  179,  another  admitted:  Edelstein  v.  Brown 

22  Atl.  889;   Sawyer   v.  Grandy,  113  (Tex.  Civ.  App.),  95  S.  W.  1126. 

N.  C.  42,  18  S.  E.  79;  Cole  t.  Marsh,  78  Holliday    y.    McKinne,    22    Pla. 

92  Iowa,  379,  60  N.  W.  659.     Allowed  153. 

where  witness  was   expert   and  testi-  '9  Holliday   y.    McKinne,    22    Fla. 

mony  was  based  on  comparison:  Pat-  153,  161. 

ton  V.  Bank,  124  Ga.  965,  4  Ann.  Cas.  T9a  Holcomb  v.  Holcomb,  95  N.  Y. 

639,  5  L.  E.  A.,  N.  S.,  592,  53  S.  E.  316. 
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cations  embrace  every  variety  of  affairs  which  can  form 
the  subject  of  negotiation,  interviews  or  actions  between 
two  persons,  and  include  every  method  by  which  one  per- 
son can  derive  impressions  or  information  from  the  con- 
duct, condition  or  language  of  another,"  and  added:  "It 
is  true  that  a  party  may  testify  to  an  independent  fact,  not 
involving  a  'transaction  or  communication,'  but  he  can 
hardly  be  permitted  to  prove  the  signature  .of  a  deceased 
person  to  a  bill  of  sale  which  covers  the  transaction,  and 
through  which  he  alone  can  recover  in  his  action  as  plain- 
tiff. ' '  Nor  can  the  adverse  party  testify  that  the  signature 
to  an  instrument,  unfavorable  to  his  interest,  was  procured 
by  fraud.*"  But  these  statutes  do  not  make  the  adverse 
party  incompetent  to  prove  the  signature  of  a  deceased  or 
incompetent  person  to  a  collateral  instrument.*^  In  gen- 
eral, the  adverse  party  may  testify  to  any  fact  which  is  not 
either  a  transaction,  a  communication  or  a  statement  of  the 
deceased  or  incompetent  person,  even  if  it  is  material  to  the 
case,  unless  the  statute  expressly  makes  him  incompetent  as 
to  facts  equally  within  the  knowledge  of  the  deceased  or  in- 
competent person.*^  "The  rule  of  the  statute  does  not 
operate  to  close  the  mouth  of  a  witness  as  to  any  matter  of 
fact  coming  to  his  knowledge  in  any  other  way  (than) 
through  personal  dealings  with  the  deceased  person,  or  com- 
munications made  by  the  deceased  to  the  witness  in  person. 
This  is  not  only  the  language  of  the  statute,  but  it  is  the 
thought  of  the  cases.  The  theory  of  the  law  is  to  close  the 
mouth  of  the  living  person  as  to  a  matter  in  which  he  had  a 

80  Witthaus  V.  Sehack,  105  N.  Y.  101  N.  C.  598,  8  S.  E.  225;  Richards 
332,  11  N.  E.  649.  v.  Mnnro,  30  S.  C.  284,  9  S.  E.  108; 

81  Perebee  v.  Pritchard,  112  N.  C.  Shebley  v.  Hill,  57  6a.  232 ;  Harris  v. 
83,  16  S.  E.  903.  Seinsheimer,    67    Tex.    356,    3    S.    W. 

82  Harrington  v.  Samples,  36  Minn.  307;  Adams  v.  Allen,  44  Wis.  93; 
200,  30  N.  W.  671;  Moores  v.  Wills,  March  v.  Verbis,  79  N.  C.  19;  Clary 
69  Tex.  109,  5  S.  W.  675 ;  In  re  Tay-  v.  Smith,  20  Kan.  83 ;  Sharmer  v. 
lor'a  Estate,  154  Pa.  183,  18  L.  E.  A.  Melntosh,  43  Neb.  509,  61  N.  W.  727 ; 
855,  25  Atl.  1061;  MeCall  ?.  Wilson,  Lewis  v.  Merritt,  98  N.  T.  206. 
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part. "  ^^  As  we  have  shown,  a  witness  is  competent  to  tes- 
tify to  independent  facts,  and  it  is  almost  a  logical  conse- 
quent that  he  should  be  permitted  to  deny  that  he  executed 
a  given  instrument  to  which  he  is  alleged  to  be  and  the  de- 
cedent was  a  party.  It  is  conceded  that  he  may  not  testify 
to  a  transaction  with  the  party  since  deceased.  It  is  also 
conceded  that  he  may  testify  to  a  transaction  which  is  not 
with  the  party  deceased.  The  right  to  perfect  equality  be- 
tween parties  is  the  governing  principle  upon  which  the 
competency  of  the  witness  is  considered.  If  the  party  is 
precluded  from  denying  his  alleged  signature  to  an  instru- 
ment, the  equality  is  clearly  disturbed,  because  the  repre- 
sentative would  be  permitted  to  put  the  instrument  in  evi- 
dence while  it  would  be  the  lips  of  the  living  man  which 
were  sealed,  in  place  of  the  dead.  It  seems  to  us  that  if 
the  document  is  not  signed  by  the  party,  then  there  is  no 
transaction  either  in  the  etymological  or  strictly  legal  sense 
of  the  term,  and  as  the  witness  is  called  to  testify  to  no 
transaction  with  the  decedent,  hence  he  is  competent. 

In  a  New  York  decision  we  find  bearing  directly  on  the 
question  the  following  pertinent  remarks :  "As  a  general 
rule  at  this  day  every  person  is  a  competent  witness.  In 
order  to  give  a  proper  construction  to  the  exception  con- 
tained in  section  829,  we  must  understand  the  reason.  That 
plainly  is  the  unfairness  of  permitting  one  person  to  tes- 
tify to  a  personal  transaction  or  communication  with 
auother,  when  the  mouth  of  the  latter  is  closed  by  death, 
so  that  he  cannot  give  his  version  of  the  transaction  or 
communication.  Now  applying  that  reason  (the  preven- 
tion of  inequality  by  reason  of  the  death  of  one  party) 
to  the  present  case,  we  see  that  for  a  person  to  testify  in 
regard  to  a  name  at  the  bottom  of  a  note,  'that  is  not  my 
signature, '  has  no  element  of  unfairness.  The  genuineness 
of  a  signature  is  a  matter  which  may  be  shown  by  evidence 

83  Shetler  .v.  Stewart,  133  Iowa,  Alexander  v.  Ransom,  16  S.  D.  302,  92 
320,  107  N.  W.  310,  110  N.  W.  582;       N.  W.  418. 
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not  in  the  least  connected  with  any  personal  transaction 
between  the  alleged  maker  and  the  payee.  It  is  not  a  trans- 
action personal  between  maker  and  payee.  When  there  is 
an  attempt  to  prove  a  verbal  contract,  or  a  conversation 
between  a  witness  and  a  deceased  party,  the  only  possible 
evidence  may  be  that  of  the  two  persons.  But  the  genuine- 
ness of  a  signature  is  shown  by  comparison,  and  by  the 
testimony  of  those  familiar  with  handwriting.  Indeed,  to 
a  great  extent  the  testimony  of  the  person  whose  the  sig- 
nature is  claimed  to  be  is  based  only  on  familiarity  with 
his  own  signature,  and  is  therefore  of  the  same  character 
with  that  of  other  witnesses  to  handwriting. 

"There  is  another  difficulty.  The  plaintiff  insists  that 
because  he  has  given  prima  facie  evidence  of  the  genuine- 
ness of  the  signature,  the  defendant  cannot  testify  in  his 
own  behalf  to  the  contrary.  Suppose,  then,  that  the  de- 
fendant hj  other  evidence  had  overwhelmed  this  prima 
facie  evidence ;  could  the  plaintiff  still  insist  that  the  testi- 
mony which  the  defendant  offered  to  give  by  himself  ag 
a  witness  was  'concerning  a  personal  transaction'?  Ac- 
cording to  the  supposition,  the  '  personal  transaction '  would 
have  been  practically  disproved  by  competent  evidence.  It 
will  be  found,  very  generally  if  not  always,  that  the  point 
whether  or  not  the  testimony  is  concerning  a  personal 
transaction  appears  by  the  testimony  itself  which  is  of- 
fered, and  is  not  dependent  upon  some  other  matter  which 
is  in  dispute. 

"The  plaintiff  urges  that  as  he  had  proved  prima  facie 
the  signature,  the  law  presumed  from  the  fact  the  delivery, 
and  that  the  delivery  must  have  been  a  personal  transac- 
tion, and  hence  the  defendant  cannot  himself  testify  tha!t 
the  signature  is  not  his  because  that  testimony  inf erentially 
denies  the  delivery,  which  must  be  a  personal  transaction. 
It  is  not  quite  accurate  to  say  that  the  genuineness  of  the 
signature  is  the  presumptive  evidence  of  delivery.  Rather 
Lt  is  the  plaintiff's  possession,  which  is  presumptive  evi- 

Evidence  IV — 52  ' 
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dence  of  delivery.  Proof  of  the  genuineness  of  the  signa- 
ture of  a  note  which  is  in  the  maker's  possession  affords 
not  the  least  presumption  that  the  note  has  been  delivered. 
The  possession  by  the  maker  affords  a  presumption  to  the 
contrary.  On  the  other  hand,  the  possession  by  the  payee, 
or  one  claiming  under  him,  does  afford  a  presumption  of 
delivery.  Therefore,  the  argument  fails  that  for  the  al- 
leged maker  to  testify  that  the  signature  is  not  his,  is  to 
give  evidence  touching  the  fact  of  delivery,  and  hence  of 
a  personal  transaction  with  the  payee.  The  personal 
transaction,  if  any,  must  have  been  the  delivery  of  the  note 
(by  whomever  signed)  to  the  deceased  by  or  for  the  defend- 
ant.    On  this  point  the  defendant  was  not  questioned. ' '  ^* 


84  Saratoga  County  Bank  v.  Leaeh, 
37  Hun  (N.  Y.),  336.  The  dissenting 
opinion  of  Bockes,  J.,  contains  much 
interesting  discussion.  The  learne<l 
judge  said:  "It  will  be  observed  that 
the  case  stands  simply  and  alone  on 
the  excluded  question  put  to  the  de- 
fendant, whether  he  signed  the  note 
in  suit — that  is,  in  effect,  whether  he 
made  and  delivered  the  note  to  the 
payee,  from  and  through  whom  the 
plaintiff  derived  title  to  it. 

"I  am  of  the  opinion  that  the  ruling 
of  the  justice  was  correct.  On  the 
proof  before  the  court  there  was  a 
legal  presumption;  that  is,  it  stood 
proved  that  the  defendant  made  and 
delivered  the  note  to  the  deceased 
payee.  The  defendant  proposed  to 
disprove  that  fact  by  his  own  testi- 
njony.  This  necessarily  involved  a 
personal  transaction  between  himself 
and  the  deceased  from  whom  the 
plaintiff  derived  title.  It  is  said  that 
the  proof  proposed  to  be  given  went 
but  to  disprove  a  legal  inference  de- 
ducible  from  the  evidence  put  in  on 
the  part  of  the  plaintiff.  But  such 
evidence  would  be  inadmissible  coming 
from  the  defendant  in  a  ease  like  the 


present.  (Johnson  v.  Spies,  5  Hun, 
468 ;  Jacques  v.  Elmore,  7  Hun,  675 ; 
Wilson  V.  Reynolds,  31  Hun,  46.) 
But,  in  point  of  fact,  the  proposed 
evidence  pointed  directly  to  a  persona] 
transaction  between  the  defendant 
and  the  deceased.  It  related  to  the 
making  and  delivery  of  the  note  by 
the  former  to  the  latter — a  personal 
transaction  between  them.  That  this 
was  such  cannot  well  be  disputed. 
(Van  Gelder  v.  Van  Gelder,  81  X.  Y. 
625 ;  Denman  v.  Jayne,  16  Abb.  Pr. 
(N.  S.)  317;  Holcomb  v.  Holcomb,  95 
N.  Y.  316,  325.)  Suppose  the  defend- 
ant had  been  allowed  to  answer  that 
he  did  not  sign  the  note,  and  the  jus- 
tice had  then  (the  case  being  sub- 
mitted on  all  the  evidence)  given 
judgment  for  the  defendant,  that  is, 
had  given  judgment  in  accordance 
with  the  defendant's  testimony.  In 
that  case,  would  not  the  defendant's 
evidence  have  gone  directly  to  the 
matter  of  a  personal  transaction  be- 
tween himself  and  the  deceased? 
Certainly  such  would  be  the  case,  and 
the  evidence  given  bearing  on  such 
transaction,  which  the  deceased,  if  liv- 
ing, might  by  his  own  testimony  con- 
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There  is  a  direct  conflict  in  the  decisions  .as  shown  in  the 
notes  hereto.  In  a  recent  Alabama  case  it  is  laid  down  that 
the  purpose  of  the  Alabama  statute  (Code  1907,  section 
4007)  which  prohibits  testimony  as  to  conversations  or 
transactions  with  decedents  in  certain  cases  is  to  preclude 
a  party  to  a  suit  from  giving  his  own  version  of  a  conversa- 
tion or  transaction  with  a  deceased  person  whose  estate  is 
interested  in  the  result  of  the  suit,  where  the  fact  that  the 
conversation  or  transaction  took  place  is  conceded  or  con- 
clusively established,  or  from  disputing,  contradicting  or 
corroborating  the  testimony  of  other  witnesses,  or  facts 
which  tend  to  prove  what  the  conversation  or  transaction 
was,  and  not  to  preclude  such  party  from  denying  that  he 
ever  had  a  given  transaction  or  conversation  with  the  de- 
ceased which  is  imputed  to  him  by  the  adverse  party.  ^^ 


tradict,  would  constitute  the  basis  of 
the  decision.  Plainly,  as  I  think,  the 
question  to  the  defendant  was  inad- 
missible. (See  remarks  of  Smith,  J., 
in  Welch  v.  Adams,  63  N.  H.  344, 
56  Am.  Eep.  521,  1  Atl.  1,  1  Eastern 
Eep.  545,  546.)  The  following  cases 
have  a  bearing  on  the  question  and,  as 
I  think,  sustain  the  ruling  here  com- 
plained of.  (Mulqueen  \.  Duffy,  6 
Hun,  299;  Wilson  v.  Reynolds,  31 
Hun,  46,  47;  Oliver  v.  Freligh,  36 
Hun,  633.)  Evidence  otherwise  inad- 
missible in  a  case  like  the  present  may 
be  admissible  to  contradict  a  state- 
ment made  by  another  witness.  (Gor- 
ham  V.  Price,  25  Hun,  11;  Pinney  v. 
Orth,  88  N.  T.  451.)  Such,  however, 
is  not  the  case.  (See,  also,  Koehler 
V.  Adler,  91  N._  T.  657,  658;  Lewis 
V.  Merritt,  98  N.  Y.  206,  which  are 
claimed  to  support  the  appellant's 
position.)  I  see  nothing,  however,  in 
the  reasoning  in  these  cases  against 
the  ruling  here  challenged.  Now,  the 
proposed  evidence,  in  answer  to  the 
excluded  question,  was  that  which  the 


deceased  payee,  if  living,  might,  by 
his  own  testimony,  contradict,  and  did 
not  go  to  the  contradiction  of  the 
statement  of  another  witness.  It 
should  hence  be  excluded,  as  I  think, 
because  within  both  the  letter  and 
policy  of  the  law  as  declared  in  sec- 
tion 829  of  the  Code.  The  only  case 
I  find  in  support  of  the  claim  that 
the  question  was  admissible  is  Evans 
v.  Ellis,  22  Hun,  460,  reported  in  a 
brief  memorandum.  It  is  without  a 
citation  of  any  authority  in  its  sup- 
port and  without  any  reasoning  upon 
the  subject,  and  seems  against  the 
entire  current  of  the  decisions.  It 
can  hardly  be  deemed  authoritative. 

"In  my  opinion  the  judgment  of  tlie 
county  court  affirming  that  of  the 
justice  should  be  affirmed." 

85  Blount  V.  Blount,  158  Ala.  242, 
48  South.  581,  17  Ann.  Cas.  392,  and 
note,  21  L.  E.  A.,  N.  S.,  755,  and  note. 
From  the  report  of  this  case  in  17 
Ann.  Cas.  above  referred  to,  we  have 
taken  the  above  statement  of  the  de- 
cision and  are  indebted  to  it  also  for 
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The  conflict  is  so  marked  that  we  give  the  facts  of  the  ease 
referred  to  and  the  opinion  of  the  conrt  thereon. 

"The  serious  question  involved  in  this  appeal  is  this: 
There  is  found  on  the  records  of  the  probate  office — which 
is  by  law  made  the  registry  of  deeds — a  record  of  what 
purports  on  its  face  to  be  a  deed  by  A.  to  B.     This  record 


the  matter  extracted  from  the  note. 
The  Alabama  statute,  it  is  held  (with 
strong  dissenting  opinions  by  MoClel- 
lau  and  Simpson,  JJ.),  does  not  pre- 
clude the  plaintiff,  in  an  action 
against  the  heirs,  distributees,  and 
personal  representatives  of  a  decedent, 
from  testifying,  in  his  own  behalf, 
that  he  never  executed  or  acknowl- 
edged a  deed  which  is  recorded  in  the 
probate  office  and  which  purports  to 
be  a  conveyance  by  him  to  the  de- 
cedent. If  the  court  or  jury  find 
from  all  the  evidence  that  the  plain- 
tifl:  was  a  party  to  the  deed,  then  he 
is  an  incompetent  witness,  but  he  is 
competent  until  this  is  conclusively 
shown  or  conceded,  and  the  other 
party  to  the  suit  cannot  render  him 
incompetent  by  testifying  that  he  was 
a  party  to  the  deed,  or  by  showing  a 
chain  of  'circumstances  tending  to 
prove  that  he  was  a  party.  From 
the  useful  note  in  17  Ann.  Cas.  re- 
ferred to  it  will  be  found  that  both 
views  are  well  supported.  That  party 
vnay  deny  execution:  In  Murphy  v. 
Hindman,  58  Kan.  184,  48  Pac.  850, 
it  is  said:  "The  testimony  given  was 
not  witlj  respect  to  a  transaction,  but 
vras  simply  a  denial  that  a  transaction 
was  had."  In  Saratoga  County  Bank 
V.  Leach,  37  Hun  (N.  Y.),  336,  it  is 
said:  "For  a  person  to  testify  in  re- 
gard to  a  name  at  the  bottom  of  a 
note  'that  is  not  my  signature'  has 
no  element  of  unfairness  ....  It  is 
not  a  transaction  personal  between 
maker,  and    payee."     See,    also,    An- 


drews V.  Hunt,  7  Mackey  (18  D.  C), 
311;  In  re  Winslow's  Will  (Iowa), 
122  N.  W.  971 ;  Kerr  v.  Kerr,  85  Kan. 
460,  116  Pac.  880;  Gaston  v.  Gaston, 
83  Kan.  215,  109  Pac.  777 ;  Pillard  v. 
Dunn,  108  Mich.  301,  66  Jf.  W.  45; 
Veum  V.  Sheeran,  95  Minn.  315,  104 
N.  W.  135 ;  Lewis  v.  Merritt,  98  N.  Y. 
206;  Griffin  v.  Earle,  34  S.  C.  246,  13 
S.  E.  473;  Adam  v.  Sanger  (Tex.  Civ. 
App.),  77  S.  W.  954.  When  it  is  al- 
leged that  a  deed  was  procured  by 
the  undue  influence  of  a  son  upon  his 
mother,  he  may  state  whether  at  any 
time  he  asked  or  requested  her  to 
make  such  deed,  when  the  manifest 
object  of  the  question  is  to  show  that 
he  did  not.  To  state  that  he  did  not 
ask  or  request  such  deed  is  the  very 
opposite  of  testifying  concerning  a 
transaction  or  communication  with  the 
deceased  grantor:  Coblentz  v.  Putifer, 
87  Kan.  719,  42  L.  K.  A.,  N.  S.,  298, 
125  Pac.  30.  That  ■party  may  not 
deny  execution:  In  Spivey  v.  Eose, 
120  N.  C.  163,  26  S.  E.  701  (foUowed 
in  Angel  v.  Angel,.  127  N.  C.  451,  37 
S.  E.  479),  it  was  held  that  the 
grantor  in  a  deed  in  a  suit  against 
the  grantee's  heirs  to  set  the  deed 
aside  could  not  deny  her  signature. 
In  Ford  v.  Holmes,  61  Ga.  419,  the 
court  said:  "If  the  letters  were 
genuine,  these  admissions  were  made 
to  the  deceased,  and  doubtless  influ- 
enced his  action;  at  least,  they  were 
of  a  nature  calculated  to  influence  it. 
He  could  not  be  heard,  being  dead; 
and  to  hear  the  complainant  in  denial 
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on  its  face  shows  tlie  deed  to  have  been  properly  signed 
by  A.,  ^.ttested  by  C,  and  acknowledged  by  A.,  before  a 
notary,  E.,  and  filed  in  the  probate  office  for  record  four 
days  after  it  purported  to  have  been  executed.  That  which 
purported  to  be  the  original  deed  is  lost,  and  the  grantee 
is  dead.  In  a  suit  between  the  alleged  grantor  and  the 
heirs,  distributees,  and  personal  representatives  of  B.,  can 
A.,  as  a  witness  for  himself,  deny  that  he  signed  this  deed, 
or  that  he  acknowledged  that  he  signe'd  it,  before  E.,  the 
notary?  In  such  case  the  grantor  is  clearly  a  competent 
witness,  unless  he  and  this  evidence  fall  within  the  excep- 
tion of  section  4007  (1794)  of  the  Code  of  1907,  which  ex- 
ception reads  as  follows: 

"  '4007.  Competency  of  parties  as  affected  by  inter- 
est.-— In  civil  suits  and  proceedings,  there  must  be  no  ex- 
clusion of  any  witness  because  he  is  a  party,  or  interested 
in  the  issue  tried,  except  that  no  person  having  a  pecuniary 
interest  in  the  result  of  the  suit  or  proceeding  shall  be  al- 
lowed to  testify  against  the  party  to  whom  his  interest  is 
opposed,  as  to  any  transaction  with,  or  statement  by,  the 

of     written     admissions     apparently  ruling,  but  in  Parkerson  v.  Burke,  59 

made   to   the   deceased,   would   be   as  Ga.  100,  it  was  departed  from.     See 

objectionable  as  to  hear  him  in  denial  the   well-selected   illustrations   in   the 

of  the   contract  apparently  made  by  note  to  the  Alabama  case  referred  to 

him."    It  will  be  noted  that  the  court  in  Blount  v.  Blount,  21  L.  E.  A.,  N. 

does   not    deal   with   the    position   if  S.,    755.     Their   view,   however,   finds 

the     letters     were     not     genuine.     It  support   in   Black   v.    McCarley,    126 

seems  contrary  to  reason  to  say  that  Ky.  825,  104  S.  W.  987;  Garretson  t. 

the  witness  could  not  testify,  for  in-  Kinkead,  118  Iowa,  383,  92  N.  W.  55 ; 

stance,  that  he  did  not  know  the  de-  Jarvis  v.   Andrews,  80   Ark.   277,,  96 

cedent;   that  on  the  day  the  alleged  S.  W.  1064;  Edelsteih  v.  Brown  (Tex. 

signature    was    appended    he    was    a  Civ.   App.),   95    8.   W.   1126;    and   a 

thousand   miles   away   and   could   not  long   line   of   New   York   eases   from 

have   and  in   fact  did  not  sign  i^ueh  Walsh  v.  McArdle,  78   Hun,  411,  29 

instrument.     With  all  respect  to   the  N.  T.  Supp.  169,  to  Tillman  v.  Eay- 

writers  of  dissenting  opinions  in  the  ner,   125   App.   Div.   309,   109   N.   Y. 

Alabama  case  above  referred  to,  the  Supp.  443,  and  which  are  separately 

view  of  the  inequality  generated  by  discussed  in  the  note  referred  to  in 

the  exclusion  of  the  denials  does  not  Blount  v.  Blount,  21  L.  E.  A.,  N.  S., 

seem  to  have  received  full  eonsidera-  755. 
tion.     Other  Georgia  cases  follow  this 
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deceased  person  whose  estate  is  interested  in  the  result  of 
the  suit  or  proceeding,'  etc. 

"If  the  proposed  evidence  r&lates  to  'a  transaction  with 
or  statement  by'  B.,  then  it  is  clearly  not  admissible.  If 
the  evidence  does  not  relate  to  any  such  transaction  or 
conversation  with  B.,  then  it  is  admissible.  So  the  ques- 
tion must  be  determined  by  the  fact  whether  or  not  the 
denial  by  the  grantor  of  the  execution  of  a  deed  necessarily 
involves  a  transaction  with  the  grantee.  The  writer  is  of 
the  opinion  that  it  does  not.  It  may  or  it  may  not,  de- 
pending upon  the  particular  circumstances  of  the  case. 
The  grantor  may  make  a  deed  to  the  grantee  without  the 
knowledge  or  consent  of  the  grantee,  and  against  his  will. 
The  grantor  to  a  deed  is  a  necessary  party  to  its  execution, 
but  the  grantee  is  not.  The  grantee,  therefore,  cannot, 
without  the  aid  or  consent  of  the  grantor,  make  him  a 
party  to  a  transaction  involving  the  execution  of  a  deed. 
If  the  grantee  should  forge  the  name  of  the  grantor  to  the 
deed,  and  forge  the  attestation  and  acknowledgment 
thereto,  he  cannot  make  it  a  transaction  with  the  grantor 
by  filing  it  for  record  and  having  it  recorded  without  the 
knowledge  and  consent  of  the  grantor.  Nor  would  the 
fact  that  such  a  deed  was  thus  executed  and  recorded  by 
third  parties,  with  or  without  the  consent  of  the  grantee, 
make  it  a  transaction  with  the  purported  grantor.  A 
transaction  between  two  parties  necessarity  implies  action, 
consent,  knowledge,  or  acquiescence  on  the  part  of  both. 
Hence,  if  a  grantor  never  in  truth  and  in  fact  executed  or 
attempted  to  execute  an  alleged  deed  to  a  given  grantee, 
he  is  not  and  cannot  be  a  party  to  the  transaction  which 
on  its  face  purports  to  be  the  execution  by  him  of  a  deed 
to  the  named  grantee. 

"The  grantee,  third  parties,  nor  all  combined,  cannot, 
without  his  act,  word,  deed,  knowledge,  consent,  or  ac- 
quiescence make  such  purported  grantor  a  party  to  a  trans- 
action as  to  which  he  had  nothing  to  do  and  to  which  he 
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was  not  a  party.  He  is  the  only  party  or  individual,  who 
can  make  himself  a  party  thereto;  and  to  deny  to  hiih  the 
right  to  testify  that  he  was  not  a  party  to  the  transaction 
would  be  to  put  it  within  the  power  of  a  grantee  or  third 
parties  to  absolutely  acquire  all  his  property  without  his 
knowledge  or  consent.  We  do  not  believe  that  this  is  the 
law.  Of  course,  if  he  did,  in  fact  and  in  truth,  execute 
the  deed,  and  the  grantee  dies,  and  in  fact  there  had  been 
a  transaction  between  them,  then  under  the  statute  he  is 
incompetent  to  testify  as  to  the  transaction  involved  in  the 
execution  of  the  deed ;  but  if  he  in  fact  made  no  deed  at  all, 
and  had  no  knowledge  of  it,  he  was  not,  and  could  not  be 
made  a  party  to  a  transaction  which  merely  on  its  face 
imports  a  transaction  between  him  and  a  deceased  person. 
It  therefore  follows,  that  if  it  be  conceded,  or  conclusively 
proven,  that  a  grantor  did  in  fact  execute  a  deed  to  the 
grantee,  and  that  it  constituted  a  transaction  between  the 
two,  and  the  grantee  is  dead,  the  grantor  is  incompetent 
to  testify  as  to  such  transaction. 

"The  grantor  in  this  case  does  not  concede  that  he  ex- 
ecuted the  deed,  but  denies  it,  if  the  court  will  let  him  do 
so;  and  the  evidence  does  not  conclusively  prove  it.  His 
testimony  is  therefore  competent  to  determine  the  question 
vel  non  as  to  the  transaction  between  the  grantor  and 
grantee.  If  the  court  or  jury  should  from  all  the  evidence 
find  that  the  grantor  was  a  party  to  the  deed  or  transac- 
tion, then  he  is  an  incompetent  witness ;  but  he  is  competent 
until  this  is  conclusively  shown,  or  it  is  conceded  that  he 
was  a  party  to  the  transaction  in  question.  The  other 
party  to  the  suit  cannot  render  him  incompetent,  by  testi- 
fying that  he  was  a  party  to  a  transaction  with  a  deceased 
person  through  whom  they  claim,  or  by  showing  a  chain 
of  circumstances  tending  to  prove  he  was  a  party  to  such 
transaction. 

"Filing  for  record  a  paper  purporting  on  its  face  to  be  a 
deed,  and  recording  it,  makes  such  record  or  a  certified 
'X)py  thereof  presumptive  evidence  of  the  execution  of  the 
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alleged  or  purported  deed,  and  is  prima  facie  proof,  in 
sucli  ease,  as  between  the  alleged  parties  thereto  of  the 
recitals  in  such  deed.  This  is  a  mere  prima  facie  pre- 
sumption, which  the  statute  and  the  law  indulge,  and  is 
not  a  conclusive  presumption.  It  is  open  and  proper  for 
either  party  to  dispute  it,  or  to  show  that  it  is  a  forgery 
or  a  fraud,  or  that  it  is  void  for  any  sufficient  reason.  It 
is  not  like  a  judgment  in  a  suit  between  the  parties  as  to 
that  matter.  For  example,  if  the  purported  deed  in  ques- 
tion here,  which  was  filed  for  record  and  recorded,  was,  as 
a  matter  of  fact,  a  forgery  by  the  grantee  or  any  other 
party,  filing  and  recording  it  could  not  make  it  valid.  It 
may  in  cei'tain  cases  make  the  record,  or  a  certified  copy 
thereof,  presumptive  evidence  of  the  recitals  therein;  but 
it  is  not  conclusive,  and  does  not  make  a  forgery  a  valid 
conveyance,  though  it  might  aid  the  court  or  jury  in  finding 
the  instrument  in  question  to  have  been  a  valid  conveyance. 
However,  it  is  not  conclusive  on  judge  or  jury — at  least, 
not  more  so  than  the  purported  deed  itself  would  be  if  its 
execution  were  proven. 

"We  are  not  writing  as  to  the  probative  force  of  such 
proof  or  execution,  filing,  and  recording  of  the  deed,  but 
as  to  the  conclusiveness  of  such  matters  to  show  a  trans- 
action between  the  grantor  and  grantee.  We  hold  that 
the  grantor  in  such  document,  no  matter  what  its  nature, 
character,  or  recitals,  is  not  precluded  by  such  proof,  such 
filing,  and  such  recording,  from  showing  that  his  alleged 
signature  thereto  and  his  acknowledgment  thereto  are  for- 
geries and  frauds,  perpetrated  without  his  knowledge  or 
consent.  If  this  be  not  true,  one  man  can  acquire,  for  his 
estate  after  his  death,  all  the  property  of  another,  without 
the  knowledge  or  consent  of  such  other,  and  yet  do  it  by 
due  process  of  law.  We  say  the  law  is  not,  and  ought  not 
to  be,  such  as  to  allow  such  proceedings  or  results. 
I  ',*We  think  the  construction  we  thus  place  upon  this  stat- 
ute is  that  which  was  intended  by  the  legislature  when  the 
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statute  was  enacted,  and  that  it  is  perfectly  consistent  with 
all  the  decisions  of  this  court  dealing  with  its  construction. 
The  statute  referred  to  above  removes  all  objections  to  the 
competency  of  witnesses  in  civil  cases,  on  account  of  in- 
terest or  of  being  parties  to  the  record,  except  as  to  trans- 
actions or  conversations  with  deceased  persons  and  as  to 
some  other  matters  not  necessary  here  to  mention.®'"  The 
effect  of  the  exception  in  the  statute  referred  to  is  not  to 
render  parties  or  witnesses  incompetent  to  testify  gen- 
erally in  the  given  case,  but  only  incompetent  to  testify 
upon  the  certain  subjects  specified.*^"  Testimony  of  a 
party  that  he  never  gave  any  other  note  to  a  deceased  per- 
son, whose  estate  is  interested  in  the  result  of  the  suit  or 
trial,  does  not  involve  a  transaction  with  such  deceased 
person,  and  is  not  within  the  exception  of  the  statute.*^" 
In  an  action  by  a  physician  to  recover  for  services  ren- 
dered a  deceased  person,  declarations  of  the  plaintiff  as  to 
the  character  of  the  disease  which  afflicted  the  deceased, 
and  as  to  directions  given  by  him  for  its  treatment,  made 
out  of  the  presence  or  hearing  of  the  deceased,  do  not  in- 
volve a  transaction  had  with  such  deceased  person,  within 
the  exception  of  the  statute.®^'' 

"A  party  to  a  suit  is  not  precluded  by  the  statute  from 
denying  that  he  ever  had  a  given  conversation  or  transac- 
tion with  a  deceased  person  whose  estate  is  interested  in 
the  result  of  the  suit,  which  is  imputed  to  him  by  the  other 
party,  though,  if  such  conversation  be  shown  conclusively 
or  be  conceded  by  him,  he  is  not  allowed  to  give  his  ver- 
sion of  it,  or  even  to  dispute  or  contradict  or  corroborate 
the  evidence  of  other  witnesses,  or  facts  which  tend  to 
prove  what  the  conversation  or  transaction  was,  or  the 
effect  and  extent  thereof,  unless  called  thereto  by  the  op- 
posing party.    Authorities,  supra,  which  overrule  and  limit 

85a  Calera  Land  Co.  v.  Brinkerhoff,  sso  Payne   v.  Long,   131   Ala.   438, 

87  Ala.  422,  6  South.  295.  31  South.  77. 

Mb  O'Neal  V.  Eeynolds,  42  Ala.  197.  '''  McDonald  v.   Harris,   131   Ala. 

•^  '  359,  31  South.  .548. 
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Frank  v.  Thompson,*^'  to  the  extent  that  it  held  that  the 
party  might  show  what  he  did  say  or  do  in  such  conversa- 
tion or  transaction,  but  not  to  the  extent  that  he  could  not 
deny  he  had  such  transaction  or  conversation. 

"We  can  see  no  reason  why  the  rule  is  not  the  same  in 
this  case  as  it  would  be  in  a  criminal  case  as  to  husband 
and  wife.  They  are  incompetent  witnesses  for  or  against 
each  other  in  criminal  cases,  except  in  certain  cases  involv- 
ing assaults,  etc.,  by  the  one  upon  the  other.  But  certainly 
a  witness  would  not  be  rendered  incompetent  to  testify  in 
a  criminal  case  because  one  the  parties  claims  that  the 
witness  is  the  husband  or  wife  of  the  defendant ;  n'or  would 
a  marriage  license,  issued  according  to  law,  bearing  the 
names  of  such  defendant  and  witness,  and  showing  prima 
facie  that  they  were  husband  and  wife,  preclude  the  wit- 
ness from  denying  that  he  or  she  and  the  other  were  hus- 
band and  wife — that  the  marriage  record  was  either  a  mis- 
take or  a  fraud.  If  the  witness  and  the  defendant  should 
concede,  or  it  was  conclusively  shown,  that  they  were  hus- 
band and  wife,  then  the  witness  would  be  incompetent ;  but 
until  this  is  done  such  witness  is  as  competent  as  any  other 
witness."  A  similar  conflict  exists  as  to  the  competency  of 
a  witness  to  testify  as  to  the  handwriting  of  the  decedent. 
The  weight  of  authority  is  with  the  competency  of  the  wit- 
ness on  the  ground  that  such  testimony  involves  merely  a 
matter  of  opinion,  and  not  a  personal  transaction  or  com- 
munication between  the  decedent  and  the  witness.^®  It  is 
held  in  Iowa  that  testifying  to  the  date  on  which  a  transac- 

85e  Prank   v.    Thompson,    105   Ala.  Bureh,  12  Ann.  Cas.  671.     Among  the 

211,  16  South.  634.  eases  which  are  opposed  to   the  rule 

86  Britt  V.  Hall,  116  Iowa,  564,  90  and  hold  the  witness  incompetent  are 

N.  W.  340 ;  Wing  v.  Bliss,  138  N.  Y.  Ware  v.  Bureh,  148  Ala.  529,  12  Anu. 

643,  34  N.  B.  513  ;  Sawyer  v.  Grandy,  Cas.  669,  42  South.  562 ;   Holliday   > . 

113  N.  C.  42,  18  S.  E.  79;  Minnis  v.  McKinnie,    22    Fla.    153;    Merritt   v. 

Abrams,   105   Tenn.   662,   80  Am.   St.  Straw,  6  Ind.  App.  360,  33  N.  E.  657. 

Kep.   913,   58   S.   W.   645;    Martin  v.  In   Shirts   v.   Hooker,   21   Ind.   App. 

McAdams,  87  Tex.  225,  27  8.  W.  255;  420,  52  N.  E.  629,  the  administrator 

Daniels  v.  Foster,  26  Wis.  686.     See,  was  held  competent  to  testify  to  his 

also,  note  on  the  subject  to  Ware  v.  intestate's  signature. 
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tion  occurred  is  a  matter  quite  distinct  from  testifying  as  to 
the  facts  and  circumstances  and  is  not  included  in  the  stat- 
utory prohibition.^'^  Where  the  plaintiff  sought  to  recover 
from  an  estate  for  board  furnished  to  the  decedent  who  had 
lived  with  them,  they  were  permitted  to  prove  the  dates 
when  he  was  not  with  them  and  when  he  was  away  on  a 
visit  to  other  places.  The  court  said:  "The  one  serious 
question  in  the  case  relates  to  the  admissibility  of  certain 
testimony  of  the  plaintiff  and  his  wife,  under  the  provisions 
of  section  4604.  Other  competent  testimony  having  been 
introduced  tending  to  show  that  the  deceased  made  his 
home  with  the  plaintiff  for  a  large  part  of  the  time  between 
the  dates  heretofore  named,  the  plaintiff  and  his  wife  were 
permitted  to  testify  to  the  times  or  dates  when  he  came 
and  went,  and  when  he  made  visits  to  other  places  and  was 
absent  from  the  home  of  the  plaintiff.  It  is  urged  by  ap- 
pellant that  the  admission  of  this  testimony  was  in  viola- 
tion of  section  4604.  The  question  is  not  without  its  diffi- 
culties. We  think,  however,  that  it  is  ruled  by  our  former 
cases.  The  witnesses  did  not  testify  that  they  furnished 
him  board  during  the  time  that  he  stayed  with  them, 
or  that  they  rendered  him  services.  An  inference  to  that 
effect,  however,  could  be  drawn  in  connection  with  the  other 
competent  testimony.  We  have  frequently  held  that  facts 
ascertainable  by  mere  observation  may  be  testified  to  in 
such  a  case,  even  though  inferences  may  fairly  be  drawn 
therefrom  tending  to  support  the  plaintiff's  claim.  Though 
the  question  was  close,  in  the  present  case  we  think  the 
statute  was  not  violated  by  the  admission  of  such  testi- 
mony." **  If  the  transactions  relative  to  the  estate  of  the 
deceased  or  incompetent  person  occurred  after  the  person 
died  or  became  incompetent,  the  adverse  party  is,  as  a  rule, 
competent  to  testify  as  to  them.^"     But  there  is  a  conflict 


87  Barlow     v.      Buckingham,      68  89  Brown  v.  Brown,  48  N.  H.  90; 
Iowa,   169,  26  N.  W.   58.  Poe  v.  Donee,  54  Mo.  119;  McCloth- 

88  Toder  v.  Bnglebert  (Iowa),  136  lin  v.  Memry,  59  Mo.  213;   Stone  v. 
N.  W.  522.  Cook,  79  111.  424;  Swasey  v.  Ames,  79 
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as  to  whether  the  rule  should  apply,  when  the  roipresenta- 
tive  with  whom  the  transaction  was  had  is  himself  dead, 
and  the  weight  of  authority  favors  its  admission.®"  It  has 
been  held  in  Illinois,  however,  that,  if  the  representative  is 
a  guardian  or  trustee,  these  transactions  must  be  subse- 
quent to  the  time  when  the  ward  or  cestui  que  trust  became 
of  age  as  well  as  after  the  death  or  incompetency  of  the 
deceased  or  incompetent  person,  in  order  to  bring  the  case 
within  the  rule  just  stated.*^  The  manifest  purpose  of 
the  Illinois  statute  is,  that  parties  in  interest  shall  be 
allowed  to  testify  only  where  they  are  on  terms  of  compara- 
tive equality,  and  this  would  have  been  defeated  by  any 
other  construction  of  the  act. 


§  787  (794).    Transactions  with  partners. — The  statutes 
and  decisions  in  the  various  jurisdictions  modify  the  gen- 


Me.  483,  10  Atl.  461;  Moore  v.  Dut- 
son,  79  Ga.  456,  4  S.  E.  169;  Griffin  v. 
Griffin,  125  HI.  430,  17  N.  B.  782; 
Leeper  v.  Taylor,  111  Mo.  312,  19  S. 
W.  955;  Porter  v.  Nelson,  121  Pa.  628, 
15  Atl.  852;  Cornelius  v.  Brawley,  109 
N.  C.  542,  14  S.  E.  78;  Witherspoon 
V.  Blewett,  47  Miss.  570;  Voiles  v. 
Voiles,  51  Ind.  385;  Waldman  v. 
Crommelin,  46  Ala.  580;  Huntsberry 
V.  Smith,  28  Ky.  Law  Bep.  877,  90 
S.  W.  601;  Steen  v.  Kirkpatrick,  84 
Miss.  63,  36  South.  140.  A  breach 
of  a  lease,  since  the  lessor's  death, 
does  not  make  the  lessee  competent 
to  testify  against  the  administrator: 
Briggs  V.  McOurley,  76  Md.  409,  25 
Atl.  466. 

90  See  Redden  v.  Inman,  6  111. 
App.  55;  Long  v.  Miller,  93  N.  C. 
233.  There  are,  however,  cases  hold- 
ing that  the  statute  does  not  apply 
where  the  party  is  the  representa- 
tive of  a  representative:  See  Was- 
sell  V.  Armstrong,  35  Ark.  247; 
Dunne  v.  Deery,  40  Iowa,  251,  where 


the  court  said  the  ease  was  not 
within  either  the  letter  or  spirit  of 
the  statute,  "for  that  the  defendant 
here  is  not  the  administrator  of  the 
person  with  whom  the  transactions 
were  had";  in  Palmateer  v.  Tilton, 
40  N.  J.  Eq.  555,  5  Atl.  105,  Beasley, 
C.  J.,  expressed  himself  equally 
directly  that  the  statute  did  not 
cover  the  circumstances;  in  North 
Dakota,  it  is  held  that  section  5260 
of  the  Compiled  Laws  does  not  pro- 
hibit a  party  to  an  action  from  tes- 
tifying in  his  own  behalf  to  a  per- 
sonal transaction  (in  that  case,  pay- 
ment) had  with  a  deceased  admin- 
istrator, as  against  the  successor 
of  such  deceased  administrator,  who 
sues  to  enforce,  as  part  of  the  as- 
sets of  the  estate  of  the  intestate, 
the  claim  which  the  party  testifies 
he  paid  to  the  deceased  adminis- 
trator as  administrator  of  the  estate 
of  such  intestate:  St.  John  v.  Lof- 
land,  5  N.  D.  140,  64  N.  W.  930. 
91  Stone  V.  Cook,  79  111.  424. 
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eral  rule  somewhat  when  the  parties  to  the  transaction  in 
question  stand  in  some  special  relation  to  each  other,  as  is 
the  case  with  partners  and  principals  and  agents.  In  case 
a  member  of  a  partnership  dies,  it  is  held  in  some  jurisdic- 
tions the  surviving  members  are  representatives  within  the 
meaning  of  these  statutes,  and  the  adverse  party  is  not 
competent  as  to  a  transaction  or  communication  with  such 
deceased  or  incompetent  partner,  in  which  he  appeared  in 
his  capacity  as  a  member  of  the  firm.''^  Thus,  when,  in  a 
suit  on  a  promissory  note,  instituted  in  the  name  of  a 
partnership  against  the  maker,  to  which  the  defendant  in- 
terposed a  plea  of  non  est  factum,  it  was  admitted  at  the 
trial  that  one  of  the  members  of  the  partnership  was  dead, 
and  the  defendant  was  offered  as  a  witness  in  his  own 
behalf  to  testify  that  he  did  not  execute  the  note  sued  on, 
and  it  appeared  from  other  testimony  than  that  of  the 
defendant  himself  that  a  transaction  culminating  in  the  exe- 
cution of  the  note  sued  on  was  conducted  by  the  defendant 
solely  with  the  deceased  partner,  the  defendant  was  not  a 
competent  witness  to  prove  that  he  did  not  execute  the  note, 
or  to  contradict  the  testimony  of  the  other  witness  that  a 
transaction  resulting  in  the  execution  of  the  note  sued  on 
was  conducted  with  the  deceased  partner.^^  In  the  Georgia 
ease  last  cited  the  court  made  the  following  references  to 

92  Parker  v.  Edwards,  85  Ala.  246,  Mo.  App.  266;  Mead  v.  "Weaver,  42 

4    South.   612;    Harris   v.    Bank,    22  Neb.  149,  60  N.  W.  385.     See,  also, 

Ma.  501,  1  Am.  St.  Eep.  201,  1  South.  Jacob    North    &    Co.    v.    Angelo,    75 

140;  Southwestern  Railroad  v.  Papot,  Neb.  373,  105  N.  W.  1089,  110  N.  W. 

67  Ga.  675;  Adams  v.  Eatherly'Hard-  570;  Baxter  v.  Leith,  28  Ohio  St.  84; 

ware  Co.,  78  Ga.  485,  3   S.  E.  430;  Terry   v.   Eagsdale,   33   Gratt.    (Va.) 

Hook  V.  Bixby,  13  Kan.   164;   Gar-  342;  Lawrence  ».  Vilas,  20  Wis.  381; 

nett  V.  Wills,  24  Ky.  Law  Rep.  617,  Hanna  v.  Wray,  77  Pa.  27,  followed 

69  S.  W.  695;  Warren  Deposit  Bank  in   Standbridge  v.   Catanach,   83   Pa. 

V.  Younglove,  23  Ky.  Law  Rep.  1969,  368.     See,  also,  Lockard  t.  Vare,  230 

66  S.  W.  749;  People's  Nat.  Bank  v.  Pa.   591,   79   Atl.    802.     See   note   to 

Wilcox,  136  Mich.  567,  4  Ann.  Cas.  Crowe  T.  Colbeth,  63  Wis.  643,  24  N. 

465,  100  N.  W.  24;  Ctow  v.  Crow,  W.    478,   which   covers    cases    in   the 

124  Mo.  App.  120,  100  S.  W.  1123;  various  states. 

Donnell  Newspaper  Co.  v.  Jung,,  81  93  Dowdy  v.  Watson,   115   Ga.   42, 

Mo.   App.   577;   Wiley  v.   Morse,  30  41   S.   B.   266.     See,   also,   Collins   v. 
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cases  already  decided  in  Georgia:  "In  the  case  of  Moore  v. 
Harlan,®^"^  it  appeared  that  HoUingsworth,  one  of  the  defend- 
ants, was  dead,  and  that  when  Moore  was  offered  as  a  wit- 
ness the  court  excluded  him  upon  the  ground  that  he  was 
incompetent  under  the  provisions  of  the  evidence  act  of 
1866.  In  the  opinion  Judge  Harris  says:  'The  error  of 
the  judge  below  in  excluding  Moore  when  he  did  consisted 
in  this :  that,  upon  the  fact  being  admitted  that  Hollings- 
worth,  one  of  the  parties  defendant,  was  dead,  without  any 
preliminary  investigation  having  been  made  by  him  as  to 
which  of  the  partners  the  contract  was  made  with,  he  as- 
sumed that  it  was  made  with  HoUingsworth,  the  deceased 
partner.  It  occurs  to  us  that  whenever,  as  in  such  a  case 
as  this,  a  partnership  is  either  plaintiff  or  defendant,  and 
one  of  such  partnership  is  dead,  an  examination  should  be 
made,  when  necessary,  into  the  fact  with  which  one  of  the 
partners  the  contract  was  made  or  transaction  occurred. 
If  it  should  turn  out  to  have  been  with  the  living  partner, 
the  adversary  party  to  the  record  then  may  be  a  witness.' 
In  the  case  of  Leaptrot  v.  Robertson,®^"  the  same  judge, 
referring  to  the  case  just  cited,  said:  'We  held  in  that  case 
that  Moore  should  not  have  been  excluded  from  testifying 
for  himself  until,  after  a  preliminary  inquiry  by  the  judge, 
it  had  been  ascertained  that  the  contract  in  that  case  had 
been  made  with  HoUingsworth,  the  deceased  partner;  that, 
if  the  contract  had  been  made  with  Harlan,  the  proviso  of 
the  act  of  1866  did  not,  in  spirit,  intend  to  exclude  him. 
Adhering  to  that  decision,  we  are  constrained  to  hold  the 
ruling  in  this  case  erroneous,  for  the  reason  that  it  had  not 
been  made  to  appear  by  extrinsic  testimony  or  the  answers 
of  Leaptrot  on  the  stand,  or  the  answers  of  Gr.  W.  Robert- 
son, or  in  any  mode  whatever,  with  which  member  of  the 
firm  the  contract  or  cause  of  action  had  been  made.    We 

Fenley,  21  Ky.  Law  Rep.  958,  53  S.  93a  Moore  v.  Harlan,  37  Ga.  623. 

W.  667;   People's  Nat.  Bank  v.  Wil-  93b  Leaptrot  v.  Robertson,  37   Ga. 

cox.  136  Mich.  567,  i  Ann.  Gas.  465,  586. 
100  N.  W.  24. 
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are  strongly  impressed  with  the  necessity  of  such  prelimi- 
nary investigation  being  had  before  deciding  upon  the  in- 
competency of  a  party  to  a  suit  to  testify  as  a  witness  in 
his  own  behalf,  as  in  this  case  the  death  of  a  copartner 
should  at  most  but  have  furnished  a  prima  facie  presump- 
tion that  the  contract  had  been  made  with  the  deceased 
partner,  which  Leaptrot  ought  to  have  been  examined  as 
to,  in  order  to  determine  whether  he  was  competent  or  not. 
Had  an  examination  been  made  by  the  court,  or  its  author- 
ity, and  in  its  presence,  and  the  result  should  have  shown 
that  the  contract  or  cause  of  action,  or  any  transaction  or 
conversation  touching  the  cotton  which  was  sued  for  had 
been  made  with  the  deceased  partner,  then,  unquestionably, 
obeying  the  spirit  of  the  act  of  1866,  Leaptrot  should  have 
been  excluded  entirely.  But  surely,  if  by  that  preliminary 
examination  it  had  appeared  that  the  contract,  or  cause  of 
action,  or  any  subsequent  modification  of  it,  had  been  made 
with  the  survivor,  G.  W.  Eobertson,  we  can  perceive  no 
sound  reason  why  Leaptrot  should  not  have  been  permitted 
to  testify  as  to  that,  restraining  him  from  going  beyond 
his  transactions  or  conversations  about  the  cotton  with  the 
survivor.  There  should,  in  no  case  like  this  in  its  parties, 
be  an  assumption  of  incompetency  merely  because  one  of  a 
firm  is  dead.  This  preliminary  examination  must  ascer- 
tain the  party  with  whom  the  contract  was  made  or  cause 
of  action  arose,  if  practicable.  If  it  fails  to  do  this,  then 
the  party  offering  himself  as  a  witness  should  be  held  in- 
competent.' We  have  made  an  extended  extract  from  the 
opinion  of  Judge  Harris  for  the  reason  that  it  was  neces- 
sary to  show,  as  we  think  can  be  shown,  that  under  acts 
like  the  act  of  1866  as  it  originally  stood  and  as  amended 
by  the  act  of  1889,  when  the  competency  of  a  witness  is 
called  in  question,  and  the  facts  upon  which  the  alleged 
incompetency  arises  are  disputed,  the  decision  of  these 
facts  rests  in  the  first  instance  with  the  judge,  who  should, 
after  a  preliminary  examination,  determine  the  facts;  un- 
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less  lie  concludes  in  Ms  discretion  to  submit  them  to  the 
jury.  In  determining  the  question  the  incompetency  of 
the  witness  'may  be  proved  by  the  witness  himself,  or  by 
other  testimony;  if  proved  by  other  testimony,  the  witness 
is  incompetent  to  explain  it  away.'^^°  If  upon  the  pre- 
liminary examination  the  witness  appears  to  be  competent, 
he  should  be  permitted  to  testify.  But  if,  during  the  prog- 
ress of  the  case,  his  competency  should,  from  other  testi- 
mony, become  doubtful,  the  jury  should  be  instructed  to 
determine  this  question  of  fact,  and,  if  they  should  find  the 
witness  to  be  incompetent,  not  to  consider  his  testi- 
mony."®^* If,  however,  the  transaction  or  communica- 
tion was  in  the  presence  of  a  surviving  partner,  the  adverse 
party  is  thereby  made  competent  to  testify  as  to  such 
transaction  or  communication.®*  Some  authorities  hold 
that,  if  the  surviving  partners  enjoy  the  benefits  of  the 
transaction  or  are  seeking  to  enforce  rights  acquired 
because  of  it,  they  will  not  be  allowed  to  claim  the  privi- 
lege of  excluding  the  testimony  of  the  adverse  party.®^ 
Some  of  these  courts  hold  this  rule  because  of  the  nature 
of  the  partnership  relation,  others  because  of  the  word- 
ing of  the  statutes.  Thus  in  Massachusetts  the  proviso 
in  the  statute  that  where  one  of  the  original  parties  to 
the  contract  or  cause  of  action  then  in  issue  and  on  trial 
is  dead,  the  other  party  shall  not  be  admitted  to  testify 
in  his  own  favor,  is  not  applicable  to  a  case  of  a  suit 
brought  against  a  copartnership  originally  consisting  of 
three  members,  one  of  whom  has  deceased  before  the  trial, 
and  on  which  trial  the  plaintiffs  are  offered  as  witnesses. 
"The  phrase  'one  of  the  original  parties  to  the  contract' 
must  be  held  to  mean  the  legal  party  to  the  contract.     This 

83o  Georgia  Civ.   Code,   §5277.  contract  made  with  surviving  partner: 

93a  1  Greenl.  Ev.,  16th  ed.,  p.  910,  Simmons  v.  Haas,  56  Md.  153. 

§  425.  95  Faler  v.  Jordan,  44  Miss.   283 ; 

M  Lawrence  v.  Vilas,  20  Wis.  381;  Wood  v.  Stewart,  9  Ind.  App.  321,  36 

McGehee  v.  Jones,  41  Ga.  123;  Butts  N.  E.   658;    Clapp  v.  Hull,   18   K,  I. 

v.  Phelps,  79  Mo.  302;  Jack  v.  Moyer,  652,  29  Atl.  687;  Paddock  v.  Potter, 

187  Pa.  87,  40  Atl.  1013.     So,  where  67  Vt.  360,  31  Atl.  784. 
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must  confine  the  exception  to  the  case  of  a  sole  party  to 
the  contract  on  one  side,  or,  in  case  of  several  joint  prom- 
isors or  copartners,  to  the  case  of  the  death  of  all  of  them. 
This  was  not  the  individual  contract  of  any  member  of  the 
firm,  but  the  contract  of  the  firm,  that  was  set  up  as  the 
cause  of  action,  and  the  party  was  the  firm,  and  not  the 
individual  Kilbourn  (the  deceased  partner).  If  it  were 
held  otherwise  and  this  proviso  deemed  applicable  to  all 
cases  where  any  member  of  a  firm  had  deceased,  it  would 
be  equally  applicable  whether  such  deceased  member  of  the 
firm  had  any  direct  agency  in  the  matter  or  not.  It  would 
equally  embrace  a  joint  stock  association  of  twenty  as  a 
copartnership  of  three.  The  loss  of  evidence  by  the  death 
of  one  of  several  partners  might  be  very  material,  but  it 
might  also  be  quite  immaterial."^®  In  Texas  the  decisions 
are  equally  pronounced.  In  an  action  brought  by  a  part- 
nership, one  of  the  partners  having  died,  his  death  was  sug- 
gested on  the  record  and  the  suit  by  the  surviving  partner 
proceeded.  He  endeavored  to  exclude  testimony  of  trans- 
actions with  his  deceased  partner.  The  deceased  partner, 
acting  for  his  firm,  made  for  his  firm  an  oral  contract  of 
sale  with  the  defendants,  for  breach  of  which  the  suit  for 
damages  was  brought.  The  evidence  objected  to  related  to 
the  terms  of  the  contract  of  sale  between  the  parties.  The 
statute  of  the  state'  expressly  denies  the  right  to  a  party 
to  the  suit  to  testify  against  the  opposite  party,  unless  called 
thereto  by  such  opposite  party,  in  ' '  all  actions  by  or  against 
the  heirs  or  legal  representatives  of  a  decedent  arising  out 
of  any  transaction  with  such  decedent"  as  to  "any  trans- 

86  Hayward  v.  French,  12  Gray  ant,  was  not  the  deceased  partner  but 
(Mass.),  453.  In  Ehode  Island,  the  partnership.  Unless,  therefore, 
where  the  statute  is  similar  to  that  the  partnership  is  to  be  regarded  as 
of  Massachusetts,  this  decision  was  dead,  within  the  meaning  of  the  pro- 
followed  in  Kenyon  v.  Peiree,  17  B.  viso,  the  defendant  was  a  competent 
I.  794,  24  Atl  825,  and  Clapp  v.  Hull,  witness."  See,  also,  Fulkersou  v. 
18  E.  I.  652,  2£  A.tl.  687.  In  the  Thornton,  68  Mo.  468;  Combs  v. 
last-named  case  it  is  aaid :  ''The  other  Black,  62  Miss.  831. 
party  then,  as  opposed  to  the  defend- 
Evidence  IV — 68 
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action  with  or  statement  by"  the  deeedent.®''^  "If  this  evi- 
dence should  be  held  as  being  inhibited  by  the  statute,  it 
would  have  to  be  upon  the  ground  that  this  suit  was  an 
action  by  'a  legal  representative  of  a  decedent,'  within  the 
terms  and  meaning  of  the  statute.  We  do  not  think  that 
it  could  properly  be  so  held  in  this  case.  The  suit  in  the 
instant  case  was  by  the  surviving  partner,  as  such,  for  the 
use  and  benefit  of  the  copartnership,  on  a  copartnership 
debt.  He  was  not,  we  think,  in  the  suit  legally  represent- 
ing, in  a  distinctive  personal  capacity,  the  deceased.^^  .... 
The  authority,  therefore,  of  the  surviving  partner  to  sue 
for  the  firm  debt  or  claim  in  the  case  is  predicated  upon 
and  solely  arises  out  of  the  partnership,  as  an  incident  of 
his  right  and  obligation  to  properly  wind  up  the  partner- 
ship business,  in  which  he  has  a  property  interest.  By  the 
suit  the  surviving  partner  neither  acquires  nor  succeeds 
to  any  right  of  the  decedent  in  the  debt  sued  for,  nor  does 
he  acquire  any  right  in  the  debt  under  the  deceased,  nor 
does  the  estate  of  the  deceased  under  him  acquire  any  right 
in  the  debt.  The  debt  is  due  to  the  partnership  as  such. 
It  might  be  true  that  it  is  the  duty  of  the  surviving  partner 
to  properly  account  to  the  estate  of  the  deceased  for  part- 
nership assets;  but  that  duty  would  not  alone,  we  think, 
constitute  a  suit  by  him  a  suit  as  the  legal  representative 
of  the  deceased  in  the  meaning  of  the  statute.  It  has  been 
decided  that  devisees  and  legatees  are  not  within  the  stat- 
ute.*^^    If  the  suit  in  this  case,  by  the  surviving  partner  as 

9T  Eev.  Stats.  1895,  §  2302.  and  benefit  of  the  firm  after  the  death 
98  For  the  purpose  of  closing  up  of  his  partner.  Where  no  judgment 
the  firm  business,  and  no  further,  the  is  sought,  or  can  be  obtained,  against 
surviving  partner  has  the  right  of  pos-  the  estate  of  the  deceased — only 
session  of  the  firm  property,  as  against  the  partnership  assets  and 
against  the  heirs  or  representatives  of  the  surviving  partner — it  is  not  neces- 
the  deceased  partner,  and  can  sue  as  sary  to  make  the  deceased's  heirs  par- 
such  surviving  partner:  Fulton  v.  ties:  Davis  v.  Schaffner,  3  Tex.  Civ. 
Thompson,  18  Tex.  278.  It  is  because  App.  V21,  22  S.  W.  822. 
he  has  the  right  of  possession  for  such  98a  iSTewtou  v.  Newton,  77  Tex.  508, 
purpose  that  he  can  sue  for  the  use  14  S.  W.  157.     See  discussion  of  the 


835 


COMPETEIJ'CY  OF  WITNESSES. 


§  787  (794) 


such,  is  not  a  suit  by  a  'legal  representative  of  a  decedent,' 
within  the  meaning  of  the  statute,  as  we  think  it  is  not, 
then  the  case  of  Roberts  v.  Yarboro®*"  is  settled  authority 
for  the  question  made."®^  It  has  been  held  that  the  sur- 
viving partners  cannot  be  excluded  under  statutes  that 
make  assignees  incompetent  as  to  such  communications  or 
transactions-^""  The  survivors  cannot  testify  for  them- 
selves nor  for  each  other  against  the  representative  of  a 
deceased  or  incompetent  person,  even  if  he  were  a  partner 
in  their  firm ;  ^  nor  are  they  competent  witnesses  to  establish 
the  existence  of  the  partnership  relation  between  them- 
selves and  the  deceased  or  incompetent  person.^  But  the 
mere  fact  that  the  deceased  was  a  member  of  a  partner- 
ship, and  that  the  matters  in  controversy  relate  incidentally 
to  the  partnership  affairs  does  not  per  se  take  the  case  out 
of  the  general  rule,  unless  the  testimony  offered  was  ad- 
verse to  the   interest   of    the    representative.     In  a  well- 


term  "legal  representative"  in  Allen 
V.  Stovall,  94  Tex.. 619,  63  S.  W.  863, 
64  S.  W.  777. 

98b  Boberts  v.  Yarboro,  41  Tex.  450. 

99  Shivel  V.  Greer  Bros.  (Tex.  Civ. 
App.),  123  S.  W.  207;  Eoberts  v. 
Yarboro,  41  Tex.  450.  It  has  been 
decided  that  devisees  and  legatees  are 
not  within  the  terms  of  the  statute: 
Newton  v.  Newton,  77  Tex.  508,  14 
S.  W.  157.  See  discussion  of  the 
term  "legal  representative"  in  Allen 
v.  Stovall,  94  Tex.  618,  63  S.  W.  863, 
64  S.  W.  777. 

100  Carlton  v.  Mays,  8  W.  Va.  245; 
Tremper  v.  Conklin,  44  Barb.  (N.  Y.) 
456 ;  Whitley  v.  Hudson,  114  Ga.  668, 
40  S.  E.  838. 

1  Godfrey  v.  Templeton,  86  Tenn. 
161,  6  S.  W.  47;  Dick  v.  Williams,  130 
Pa.  41,  18  Atl.  615;  Graham  v. 
Howell,  50  Ga.  203.  The  reason  for 
this  is  almost  self-evident.  The  part- 
ner is  interested  for  thg  purpose  of 


bringing  in  another  to  share  his  lia- 
bility and  "to  render  the  burthen  upon 
himself  as  light  as  possible  and  to 
throw  it  on  the  defendant  in  part": 
Marquand  v.  Webb,  16  Johns.  (N.  Y.) 
89.  See,  also,  Hunter  v.  Herrick,  26 
Hun  (N.  Y.),  272;  Pierce  v.  Kearney, 
5  Hill  (N.  Y.),  82;  Hurlbut  v. 
Meeker,  104  111.  541;  Leach  v.  Dicker- 
son,  14  Ind.  App.  375,  42  N.  E.  1031; 
Warren  Deposit  Bank  v.  Younglove, 
112  Ky.  767,  66  S.  W.  749;  Armfield 
v.  Colvert,  103  N.  0.  147,  9  S.  E.  461. 
2  Cooper  V.  Wood,  1  Colo.  App. 
101,  27  Pac.  884;  Eppinger  v.  Canepa, 
20  Pla.  262 ;  Giesecke  Boot  etc.  Co.  v. 
Seevers,  85  Iowa,  685,  52  N.  W.  555; 
Leach  v.  Dlekerson,  supra;  Schwartz 
V.  Stock,  26  Nev.  128,  65  Pac.  351; 
Adams  v.  Morrison,  113  N.  Y.  152,  20 
N.  E.  829;  Charlotte  Oil  etc.  Co.  v. 
Eippy,  123  N.  C.  656,  31  S.  E.  879; 
Lyon  V.  Pender,  118  N.  C.  147,  24 
S.  E.  744, 
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known  Iowa  case^  the  following  facts  were  presented: 
"On  the  3d  day  of  June,  1857,  the  firm  of  J.  &  C.  T.  Mc- 
Cune  and  defendant,  Burke,  executed  their  promissory- 
note  to  J.  A.  Graham,  for  $2,490.80,  payable  in  sixty  days, 
without  any  stipulation  as  to  interest  thereon.  Subsequent 
to  the  execution  of  this  note,  and  in  the  year  1857,  C.  T.  Mc- 
Cune  died;  plaintiff  is  his  administrator. 

"In  1861,  Graham  filed  a  claim  against  the  estate  of  C. 
T.  McCune,  in  the  county  court,  based  upon  the  note,  and 
on  the  18th  of  October,  1864,  it  was  allowed.  The  account 
allowed  was  $2,043.67.  Graham,  on  the  8th  of  November, 
1864,  assigned  the  judgment  he  had  so  recovered  in  the 
county  court  to  H.  W.  Sample,  and  soon  after  the  amount 
in  full  of  the  judgment  was  paid  to  the  assignee  by  the 
administrator,  out  of  the  assets  of  the  estate.  There  had 
been,  prior  to  this  judgment,  many  payments  made  upon 
the  note  by  John  McCune,  one  of  the  firm  of  J.  &  C.  T. 
McCune,  and  by  Burke.  The  amount  paid  by  John  Mc- 
Cune, however,  was  less  than  one-fourth  part  of  the  amount 
due,  and  the  payments  made  by  Burke  were  less  than  one- 
half. 

"After  the  death  of  C.  T.  McCune,  defendant,  Burke, 
and  John  McCune,  executed  a  written  agreement  to  Gra- 
ham to  pay  ten  per  cent  per  annum  interest  on  said  note 
from  maturity,  and  there  is  evidence  tending  to  show,  as 
it  appears  from  other  facts  in  the  case,  that  interest  at 
that  rate  is  allowed  in  the  said  judgment  of  the  county 
court. 

"After  the  payment  and  satisfaction  of  the  judgment  in 
the  county  court,  there  is  evidence  tending  to  show  that 
Burke  paid  Graham  on  said  claim  $1,000,  it  having  been 
discovered  that,  through  mistake,  the  judgment  was  not 
equal,  by  that  amount,  to  the  sum  actually  due,  and  that, 
in  estimating  the  amount  thereof,  a  credit  had  been  twice 
allowed.     This  was  not  discovered  until  after  Graham  had 

8  Hosmer  v.  Burke,  26  Iowa,  353. 
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assigned  the  judgment  to  Sample,  and  in  that  transaction 
the  claim  was  estimated  at  the  amount  of  the  judgment, 
and  so  received  by  Sample  and  paid  for  accordingly. 

"The  action  was  brought  by  Hosmer,  as  administrator 
of  C.  T.  McCune,  deceased,  against  Burke,  to  enforce  con- 
tribution and  recover  the  amount  defendant  should  law- 
fully pay  plaintiff,  by  reason  of  the  payment,  by  the  estate 
of  said  deceased,  of  a  portion  of  said  indebtedness  which 
lawfully  should  be  paid  by  defendant. ' ' 

Beck,  J.,  in  delivering  the  opinion  of  the  court  said: 
"The  district  court  excluded  the  testimony  of  defendant, 
Burke,  upon  all  matters  originating  prior  to  the  death  of 
C.  T.  McCune.  This  ruling  is  assigned  for  error.  As  we 
have  seen,  the  subject  matter  of  the  action — the  claim 
against  defendant — was  in  no  sense  the  property  of  the 
firm,  but  was  the  property  of  the  estate  of  C.  T.  McCune, 
and  the  administrator  is,  therefore,  the  proper  plaintiff. 
The  defendant 's  evidence  as  to  facts  transpiring  before  the 
death  of  C.  T.  McCune  was  properly  excluded  under 
Eevision,  section  3982.  The  express  language  of  this  sec- 
tion, as  well  as  its  spirit,  required  the  exclusion  of  the  evi- 
dence. The  plaintiff  is  the  executor  of  a  deceased  person ; 
the  party  whose  evidence  was  offered  is  the  defendant  in 
the  suit,  and  the  evidence  was  in  relation  to  matters  trans- 
piring before  the  death  of  such  deceased  person — the  very 
conditions  mentioned  in  the  section  to  destroy  the  compe- 
tency of  the  witness. 

"The  fact  that  the  matters  sought  to  be  proved  by  the 
witness  are  connected  with  transactions  of  the  firm,  and 
that  the  surviving  member  of  the  firm  was  a  witness,  cannot 
have  the  effect  to  annul  the  express  statutory  provision. 
The  interest  of  the  surviving  partner  may  have  been  identi- 
cal with  plaintiff.  He  is,  however,  not  a  party  to  the  suit. 
That  interest,  whatever  it  may  have  been,  without  his  being 
a  party  to  the  action  had  no  effect  to  make  the  defendant  a 
competent  witness.     It  will  be   observed  that  the  section 
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above  cited  disqualifies  the  defendant  as  a  witness  to  prove 
all  facts  transpiring  before  the  death  of  the  deceased  per- 
son. It  does  not  render  him  competent  to  testify  to  trans- 
actions bearing  upon  the  matter  in  issue  with  persons  other 
than  the  deceased.  He  is  equally  disqualified  to  testify  to 
acts  and  transactions  of  others  as  to  those  of  the  deceased 
person,  if  they  occurred  before  the  death  of  plaintiff's 
decedent.  Whatever  may  have  been  defendant's  trans- 
actions with  the  firm,  or  with  John  McCune  before  the 
death  of  C.  T.  McCune,  he  is  not  a  competent  witness  in  this 
action  to  prove  them."  But  where  the  action  is  by  a 
surviving  partner  against  the  estate  of  the  partner  de- 
ceased, the  ordinary  rule  of  incompetency  applies,  and 
the  fact  of  their  being  partners  is  really  merged  in  the 
greater  proposition  of  being  adverse  parties,  one  of 
whom  is  dead.*  It  remains  but  to  notice  the  case  where 
a  contract  has  been  made  with  one  member  of  a  partner- 
ship and  the  death  of  another  member  having  no  per- 
sonal knowledge  of  the  contract  has  occurred.  It  is 
elementary  that  in  such  case  evidence  of  what  occurred 
between  the  living  parties  is  competent.  The  disqualifica- 
tion to  testify  is  only  "as  to  any  transaction  with,  or  state- 
ment by,"  the  deceased,  and  neither  literally,  nor  in  its 
spirit  or  reason,  does  it  preclude  a  party  from  testifying 
as  to  a  statement  by,  or  a  transaction  with,  one  who  is  still 
living,  and  who  may  therefore  testify  himself  as  to  the  same 
matters." 

4  Garnett  v.  Wills,  24  Ky.  Law  Rep.  People's    Nat.    Bank   v.    Wilcox,    136 

1517,  69  S.  W.  695;  Sparling  v.  Amelt-  Mich.  567,  4  Ann.  Cas.  465,  100  N.  W. 

zer,   133   Mich.   454,   95   N,   -vv.   571 ;  24,    it   was    held   that    the    surviving 

Shaw  V.  Lobe,  58  Wash.  219,  108  Pac.  partner  being  a  nominal  party  made 

450.     It  is,  of  course,  otherwise  when  no   diilerence  and  the  testimony  was 

the   offered  testimony  is  not   adverse  inadmissible. 

and   where   the  party  partner  is  not  s  Bennett   v.   Frary,   55    Tex.    145. 

the  real  party  in  interest;    Wilhite's  "The  exception  does  not  incapacitate 

Admr.  V.  Boulware,  11  Ky.  Law  Kep.  when    the    suit    is    against    codefend- 

59,  10  S.  W.  629;  Marvin  \.  Dutcher,  ants,  of  whom  only  one  is  dead,  when 

26    Minn.    391,    4    N.    W.    685.     In  the  contract  was  made  either  with  the 
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§  788  (794).  Transactions  with  agents. — The  reason  for 
the  rule  rendering  the  adverse  party  incompetent  as  to 
transactions  or  communications  with  the  deceased  or  in- 
competent person  is  often  wanting  when  an  agent  repre- 
sented either  party  in  the  transaction  or  communication  in 
question,  for  such  agent  is  competent  to  testify  to  all  that 
took  place  and  to  all  that  was  said  at  that  time.  Since  he 
is  not  interested  in  the  result  of  the  action,  nor  bound  by 
the  judgment,  he  is  deemed  an  impartial  witness.  But  the 
courts  guard  the  right  of  the  representative  of  the  deceased 
or  incompetent  person  to  object  to  such  testimony  care- 
fully, and  hold  that  the  existence  of  the  agency  must  first 
he  determined  by  the  court  before  testimony  can  be  consid- 
ered competent  because  an  agent  participated  in  the  trans- 
action or  communication.*  The  mischievous  consequences 
of  allowing  questions  affecting  the  admissibility  of  testi- 
mony to  be  submitted  to  the  jury  are  obvious.  Having 
heard  the  illegal  testimony  discussed  by  counsel,  the  con- 
fusion which  would  probably  arise  in  separating  the  legal 
from  the  illegitimate  testimony  would  no  doubt  lead  to  the 
rendition  of  erroneous  verdicts,  with  no  relief  for  the  unfor- 
tunate party;  and  certainly  this  should  not  be  the  rule  in 
a  jurisdiction  where  the  admission  of  illegal  evidence  is 
not  cured  by  a  direction  from  the  court  to  disregard  it.''^ 

living  codefendant,  or  with  the  living  dictions    it    has    been    held    that,    in 

and  the   dead   concurrently":    Whart.  doubtful  cases,  it  is  not  improper  to 

Ev.,  §  469.  refer  the  existence  of  the  facts  upon 

6  Cairns  v.  Mooney,  62  Vt.  172,  19  which  the  competency  depends  to  the 

Atl.  225.     See,  also,  Cook  v.  Mix,  11  jury,  and  in  some  instances  it  is  in- 

Conn.  432;   Holcomb  v.  Holcomb,  28  timated  that  it  should  be  done:  Insur- 

Conn.  177;  Dole  v.  Thurlow,  12  Met.  ance  Co.  v.  Eeynolds,  36  Mich.  502; 

(Mass.)   157;  McManagil  v.  Boss,  20  Bartlett    v.    Hoyt,    33    N.    H.    151; 

Pick.    (Mass.)    99;   Harris  v.  Wilson,  Haynes  v.  Hunsicker,  26  Pa.  58. 

7    Wend.    (N.    Y.)    57;    Eeynolds    v.  T  State    v.    Hopkins,    50    Vt.    316; 

liounsbury,   6   Hill    (N.   Y.),   534;    1  State  v.  Meader,  54  Vt.  126;  Hall  v. 

Greenl.   Ev.,   14th  ed.,  §  49,  and  note  Jones,  55  Vt.  297.    In  Cook  v.  Mix,  11 

a  •     1    Tayl.    Ev.,  §  21 ;    Bartlett    v.  Conn.  432,  the  question  was  whether 

Smith,  11  Mees.  &  W.  483,  12  L.  J.  the   witness   had  an   interest   in   the 

Ex.  287,  7  Jur.  448;   Reg.  v.  Hill,  5  event  of  the  suit,  and  the  court  said  it 

Erg.  Law  &  Eq.  547.     In  some  juris-  "was  a  question  of  fact,  to  be  deter- 
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The  adverse  party  is  competent  to  testify  to  transactions 
or  communications  with  a  deceased  or  incompetent  person 
which  were  made  with  an  agent  of  such  a  person  in  cases 
in  which  the  agent  is  still  alive  and  competent  to  testify.^ 
But  the  testimony  of  the  adverse  party  must  be  confined  to 


mined  on  the  evidence  before  the 
court.  It  is  claimed,  in  the  first 
place,  that  the  judge  mistook  the  law 
in  not  submitting  this  question  to  the 
jury,  and  this  claim  has  been  gravely 
urged  before  this  court.  It  is  suffi- 
cient to  observe  that  the  claim  is  as 
unfounded  as  it  is  novel,  that  it  has 
no  support  either  in  principle  or  au- 
thority, and  is  utterly  incapable  of 
being  reduced  to  practice"  •-  See,  also, 
Wells  v.  Hobbs,  57  Tex.  Civ.  App.  375, 
122  S.  W.  451.  It  is  not  by  any 
means  true  that  all  questions  of  fact 
in  a  jury  trial  must  be  left  to  the 
jury.  Numerous  instances  where  th« 
court  pass  upon  such  questions  can  be 
readily  called  to  mind,  e.  g.,  whether 
a  witness  is  an  expert;  or  a  dying 
declarant  entertained  hopes  of  recov- 
ery; or  a  writing  to  be  used  as  a 
test  in  comparison  of  handwriting  is 
proved;  or  a  witness  has  sufficient 
mental  capacity  to  testify,  or  is  the 
husband  or  wife  of  the  party;  or 
declarations  are  so  far  a  part  of  the 
res  gestae  as  to  be  admissible;  or  a 
confession  was  induced  by  threats;  or 
a  document  has  been  duly  or  suffi- 
ciently stamped;  or  sufficient  search 
been  made  for  a  lost  document  to 
warrant  the  introduction  of  secondary 
evidence.  Kany  other  instances  might 
be  given.  In  the  beginning  of  a  jury 
trial,  suppose  a  woman  is  offered  as 
a  vrituess  for  the  plaintiff,  and  the 
defendant  objects,  for  that  she  is  the 
wife  of  the  plaintiff.  The  question  is 
purely  one  of  fact.  Will  anyone  claim 
that  her  testimony  should  be  given 
upon  the  main  issues,  and  the  ques- 


tion of  whether  wife  or  not  be  left  to 
the  jury,  and  then,  if  they  find  her  to 
be  the  wife,  discard  her  testimony, 
but,  if  not,  consider  it?  Conceive 
that  in  a  suit  in  favor  of  several 
plaintiffs  the  question  should  arise  in 
respect  to  each  one.  Well  might  the 
Connecticut  court  characterize  the 
claim  of  the  defendant  as  unfounded 
as  it  was  novel.  The  court  below,  not 
being  satisfied  from  the  evidence  that 
the  contract  in  issue  was  made  with 
an  agent  of  the  testate,  properly  held 
•defendant  incompetent:  Cairns  v. 
Mooney,  62  Vt.  172,  19  Atl.  225. 

8  Smith  V.  Smith's  Estate,  91  Mich. 
7,  51  N.  W.  694;  Hanf  y.  Northwest- 
ern Aid  Assn.,  76  Wis.  450,  45  N.  W. 
315;  Miller  v.  Wilson,  126  Mo.  48, 
28  S.  W.  640;  Kansas  Mfg.  Co.  v. 
Wagoner,  25  Neb.  439,  41  N.  W.  287 ; 
Andrews  v.  Hunt,  7  Mackey  (D.  C), 
311;  Eeherd's  Admr.  v.  Clem,  86  Va. 
374,  10  S.  E.  504;  Davis  v.  Hawkins, 
163  Pa.  228,  29  Atl.  746;  Whittaker 
V.  Groover,  54  6a.  174;  Crutcher  v. 
Stuart,  26  Ky.  Law  Bep.  648,  82  S. 
W.  421;  Guillaume  v.  Plannery,  21  S. 
D.  1,  108  N.  W  855.  Excluded  unless 
agent  is  competent  to  testify:  Mon- 
telius  V.  Montelius,  209  Pa.  541,  58 
Atl.  910;  Skeen  v.  Moore,  120  Ga. 
1057,  48  S.  E.  425;  Crosno  v.  Bowser 
Milling  Co.,  lOe  Mo.  App.  236,  80  S. 
W.  275;  Moore  v.  May,  117  Wis.  192, 
94  N.  W.  45;  Knight  v.  Wilson,  22 
Ky.  Law  Rep.  545,  58  S.  W.  439. 
Held,  in  Michigan,  that  the  statute 
does  not  exclude  agents  of  partners: 
De  Mary  v.  Burtenshaw's  Estate,  131 
Mich.  326,  91  N.  W.  647. 
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those  transactions  or  commnnications  which  were  had  with 
the  agent.®  In  some  states  the  death  of  the  agent  of  either 
party  does  not  render  the  other  party  incompetent  to  tes- 
tify to  transactions  conducted  hy  the  deceased  agent  for  his 
principal  who  is  still  alive  and  competent  to  testify.  The 
principal  is  not  the  survivor  of  the  agent ;  nor  is  the  estate 
of  the  agent  affected  by  the  action.^"  In  other  states  it  is 
equally  clearly  laid  down  that  if  the  parties  be  living,  one 
of  them  will  not  be  permitted  to  testify  if  the  agent  who 
acted  for  the  other  be  dead.^^  The  rule  is  not  uniform  in 
the  different  states  as  to  the  competency  of  the  agent  of  the 
adverse  party  to  testify  to  transactions  or  communications 
with  the  deceased  or  incompetent  person.  The  rule  more 
generally  adopted  seems  to  be  that,  as  the  agent  is  not  a 
party  to  the  action  nor  bound  by  the  judgment,  he  is  a  com- 
petent witness  for  the  adverse  party  to  prove  any  trans- 
action or  communication  with  the  deceased  or  incompetent 
person,^^     In  a  well-known  Missouri  case  the  wife  was  in- 

9  Reherd's  Admr.  v.  Clem,  86  Va.  May,  117  Wis.  192,  94  N.  W.  45;  Gus- 
374,  10  S.  E.  504.  tafson  r.  Eger,  132  Mich.  387,  93  N. 

10  Eeynolds  v.  Iowa  Ins.  Co.,  80  W.  893.  See  the  late  cases :  Walker  & 
Iowa,  563,  46  N.  W.  659;  HaBkey  v.  Myers  v.  Cooper,  159  N.  C.  536,  75 
Downey,  10  Ind.  App.  500,  38  N.  E.  S.  E.  727;  Walker  v.  Hale,  92  Neb. 
220;  Crawford  v.  Hildebrandt,  65  N.  829,  139  N.  W.  658. 

Y.  107;   Sprague  v.  Bond,  113  N.  C.  n  Robertson  v.  Eeed,  38  Mo.  App. 

551,   18  S.  E.   701;   Poquet  v.  North  32.     See   eases  cited   to   this   section. 

Hero,  44  Vt.  91 ;  Spencer  v.  Trafford,  infra. 

42  Md.  1;  Voss  v.  King,  33  W.  Va.  12  Manegold    v.    Massachusetts    L. 

236,  10  S.  E.  402;   Roberts  v.  Rich-  Ins.  Co.,  131  Ala.  180,  31  South.  86; 

mond  Co.,  109  N.  C.  670,  14  S.  E.  106;  Paducah   Cooperage    Co.    v.    Padueah 

Kansas  Mfg.  Co.  v.  Wagoner,  25  Neb.  Veneer  etc.   Co.,   135  Ky.   53,   121  S. 

439,  41  N.  W.  287;  Cornell  v.  Barnes,  W.  986;   Fidelity  &  C.  Co.  v.  Goff's 

26  Wis.  473   (though  in  this  case  if  Ex.,  17  Ky.  Law  Eep.  214,  30  S.  W. 

the  objection  had  been  taken  the  evi-  626;  Krause  v.  Equitable  Life  Assur. 

dence    would    have    been    excluded).  Soc,  105  Mich.  329,  63  N.  W.  440; 

By  the  provisions  of  some  of  the  stat-  Darwin  v.  Keigher,  45  Minn.  64,  47 

utes,   the   adverse   party   is   expressly  N.  W.  314 ;  Collins  v.  Star  Paper  Mill 

made  incompetent  as  to  transactions  Co.,  143  Mo.  App.  333,  127  S.  W.  641; 

or     communications     with     deceased  Nearpass  v.  Oilman,  104  N.  Y.  506, 

agents  of  others:   Warten  v.   Strane,  10   N.   E.   894;    Shaub  v.   Smith,   50 

82  Ala.  311,  8  South.  231;   Moore  v.  Ohio  St.  648,  35  N.  B.  503;  Saunders 
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troduced  in  pursuance  of  the  provisions  of  the  statute  which 
makes  her  competent  in  cases  where  she  is  acting  as  the 
agent  of  the  husband.  The  party  with  whom  the  wife  had 
contracted  was  dead.  The  court  held  she  was  competent, 
and  placed  her  in  the  same  position  as  any  other  agent. 
The  court  said :  "  It  cannot  be  gainsaid  that,  if  the  defend- 
ant had  given  a  full  delegation  of  power  to  an  ordinary 
agent  to  make  a  contract  for  and  superintend  the  building, 
such  agent  would  have  been  competent  to  prove  the  con- 
tract when  a  dispute  arose  concerning  the  same,  whether 
the  person  with  whom  he  contracted  was  dead  or  not.  The 
statute  expressly  authorizes  the  wife  to  give  testimony  in 
all  transactions  where  she  acted  in  the  matter  as  agent  for 
her  husband,  whether  she  is  joined  with  him  as  a  party  to 
the  record  or  not.  There  is  no  distinction  recognizable 
between  her  and  any  other  agent,  as  regards  capacity  to 
be  a  witness.  "^^  In  another  Missouri  case^'*  the  question 
is  very  fully  and  ably  discussed.  The  court  in  that  case 
both  aptly  and  appropriately  applied  the  rule.  It  said: 
"It  is  insisted  that  the  plaintiff's  clerks  were  incompetent 
witnesses,  in  so  far  as  they  had  personal  transactions  with 
the  deceased  in  the  sale  of  goods.     We  think  that  the  case 

V.  Weekes  (Tex.  Civ.  App.),  55  S.  W.  that    cases    which    take    interest    into 

33;    Goodell  v.  Gibbons,  91  Va.  608,  consideration  as  determinative  of  the 

22  S.  E.  504;  Brown  v.  Click,  59  W.  question   are   not  to   be   regarded   as 

Ya.   172,  53   S.  E.  16.     Although  by  authority.     To  the  same  effect  is  the 

statute     incompetent     to     testify     to  case  of  Leahy  v.  Simpson's  Admr.,  60 

direct  transactions  with  deceased,  the  Mo.  App.  83.     The  court  in  that  case 

agent    is     not     wholly     incompetent:  very  tersely  announces  the  rule:  "The 

Murphy  v.  Bush,  122  Ga.  715,  50  S.  E.  fact  that  the  agent  of  an  individual 

1004.  makes   a    contract   on   behalf    of   his 

IS  Stanton    y.   Byan,   41    Mo.    510,  principal    with    a    third    party,    who 

cited  in  Clark  v.  Thias,  173  Mo.  628,  subsequently  dies,  does  not  render  the 

73   S.   W.   616.     The  last-named   case  agent  incompetent  to  testify  in  a  suit 

is     distinguished     in     the     elaborate  brought   by   his  principal   to   enforce 

opinion  in  Carroll  v.  United  Railways,  such    contract    against    the    adminis- 

157   Mo.   App.    247,    137   S.   W.    303.  trator    of    the    deceased":    See,   also, 

See,  also,  Weierinueller  v.  ScuUin,  203  Baer  v.  Pfaff,  44  Mo.  App.  35. 

Mo.  466,  101  S.  W.  1088,  which  says  isa  Baer  v.  PfaflE,  44  Mo.  App.  35. 
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of  Stanton  v.  Eyani**"  settles  tMs  question  adversely  to  the 
defendants.  It  was  there  decided  that,  where  a  contract 
was  made  by  an  agent,  the  latter  was  a  competent  witness 
to  prove  the  contract,  whether  the  other  contracting  party 
was  dead  or  not.  The  doctrine  of  this  case  was  substan- 
tially reaffirmed  in  the  case  of  Leeper  v.  McGuire.^^"  The 
subsequent  case  of  Williams  v.  Edwards ^^'^  only  decided 
that  where  a  contract  is  made  by  a  corporation,  and  its 
contracting  agent  dies,  this  renders  the  other  contracting 
party  an  incompetent  witness.  In  construing  and  apply- 
ing the  statute  to  that  case,  the  court  makes  the  '  agent '  take 
the  place  of  the  corporation,  upon  the  ground  that  a  cor- 
poration can  only  act  and  speak  through  its  agents  and 
officers.  In  the  case  of  Eobertson  v.  Eeed,^^°  the  Kansas 
City  court  of  appeals  applied  the  same  rule,  and  the  plain- 
tiff was  held  disqualified  to  testify  where  it  appeared  that 
the  contract  on  trial  had  been  made  with  him  by  the  defend- 
ant's deceased  agent.  But  those  cases  are  unlike  this. 
The  test  to  be  applied  is,  would  the  plaintiff's  clerks  have 
been  competent  witnesses  at  common  law?  They  certainly 
would.  They  had  no  interest  in  the  suit,  and  there  is  no 
rule  that  we  are  aware  of  that  would  disqualify  them.  Our 
statute  was  only  intended  to  modify  the  common  law  so  as 
to  permit  a  party  in  interest  to  testify  in  his  own  behalf 
provided  the  other  party  to  the  contract  in  issue  and  on 
trial  is  alive,  or  is  not  shown  to  be  insane.  If  either  party 
to  the  contract  is  dead  or  shown  to  be  insane,  the  statute 
has  no  application,  and  the  common-law  rule  must  gov- 
ern." At  common  law  the  agents  of  the  parties  to  ac- 
tions were  not,  by  reason  of  their  agency,  deemed  to  be 
interested  in  the  event,  nor  rendered  incompetent  to  tes- 
tify concerning  their  doings  in  behalf  of  their  principals.^* 
If  that  relation  may  have  produced  any  prejudice,  par- 
ish Stanton  v.  Ryan,  41  Mo.  510.  iSe  Eobertson  v.  Eeed,  38  Mo.  App. 
13c  Leeper  v.  McGuire,  57  Mo.  360.         32. 

13d  Williams   v.    Edwards,    94   Mo.  n  1  Greenl.  Ev.,  §  416 ;  Eap.  Wit., 

447,  7  S.  W.  429.  §  73,  and  numerous  cases  cited. 
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tiality,  or  bias  in  the  mind  of  the  witness,  that  did  not 
render  him  incompetent  to  testify,  but  was  to  be  considered 
only  as  affecting  his  credibility.^^  The  meaning  of  the 
language,  used  in  respect  to  the  competency  of  persons  to 
testify,  was  well  understood  when  the  rules  of  the  common 
law  were  changed  by  statute,  and  it  bears  the  same  mean- 
ing in  the  statute  as  when  used  under  the  common  law  with 
reference  to  the  same  subject.  Eeferring  to  this  statute, 
it  was  said  in  a  Minnesota  ease^®  that,  to  exclude  one  as  a 
witness  on  the  ground  of  interest  in  the  event  of  the  litiga- 
tion, "it  must  appear  that  he  has  something  to  gain  or 
lose  by  the  direct  legal  operation  and  effect  of  the  judgment 
to  be  rendered  therein,  or  that  the  record  thereof  can  be 
used  for  or  against  him,  as  evidence  upon  the  fact  of  part- 
nership (to  which  the  testimony  was  directed)  in  some 
other  action  or  proceeding  in  which  it  may  be  brought  in 
question."  Much  of  the  apparent  conflict  in  regard  to  this 
rule  arises  from  the  varying  provisions  of  the  statutes. 
Where  they  are  silent  on  the  subject  the  rule  as  stated  and 
as  laid  down  in  the  Minnesota  case  cited,^''  that  the  statute 
declaring  parties  to  actions,  and  persons  interested  in  the 
event  thereof,  to  be  incompetent  to  testify  to  conversations 
with,  or  admissions  of,  deceased  parties  or  persons,  relative 
to  a  matter  in  issue,  does  not  apply  to  an  agent  of  a  party 
to  the  action,  such  agent  not  being  a  party  to  the  action, 
nor  having  any  legal  interest  in  the  event  of  it,  is  well  sup- 
ported. It  will  be  found,  too,  that  the  cases  support  the 
view  that  it  makes  no  difference  as  to  whose  agent  the  wit- 
ness was — the  surviving  party's  or  the  decedent 's.^^     Some 

15  1  stark.  Ev.,  103.  ternal   Imp.    Fund,    37    Fla.   266,   20 

16  Marvin  v.  Butcher,  26  Minn.  391,  South.  266 ;  Wright  v.  Whitaker,  137 
4  N.  W.  685,  cited  in  Darwin  v.  111.  App.  598;  Helms  v.  Kearns,  40 
Keigher,  45  Minn.  64,  47  N.  W.  314.  Ind.  124;  O'Neill  v.  Wilcox,  115  Iowa, 

17  Darwin  T.  Keigher,  supra.  15,  87  N.  W.  742 ;  Carroll  v.  Chipman, 

18  Davis  V.  Davis,  92  Ala.  173,  9  8  Kan.  App.  820,  57  Pac.  979;  Lyon 
South.  736;  King  Shoe  Co.  v.  Chitten-  v.  Logan  County  Bank,  25  Ky.  Law 
den,  16  Colo.  App.  441,  66  Pac.  173;  Eep.  1668,  78  S.  W.  454;  De  Mary  v. 
Adams  v.  Board  of  Trustees  of  In-  Burtenshaw,  131  Mich.  326,  91  N.  W. 
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states,  however,  do  not  follow  this  rule.  In  North  Carolina 
it  is  held  that  evidence  of  statements  made  by  the  agent  of 
one  deceased  are  inadmissible.^®  In  some  of  the  states  such 
as  Georgia,  Indiana  and  Michigan  there  is  special  statu- 
tory provision  with  regard  to  agents.^"  Under  the  Georgia 
code  it  has  been  held  that  an  agent  who  procures  for  an- 
other a  loan  of  money,  the  agent  in  this  transaction  not 
representing  the  lender,  is  not,  upon  the  trial  of  an  action 
brought  by  the  lender  upon  a  promissory  note  given  for 
the  money  borrowed,  incompetent  to  testify  in  behalf  of 
the  plaintiff  as  to  transactions  between  the  witness,  as  such 
agent,  and  the  borrower,  relating  to  the  procurement  of  the 
loan,  at  or  before  the  time  when  the  same  was  granted, 
although  the  latter  may  have  become  insane,  and  although 
the  agent,  after  the  maturity  of  the  note,  was  by  the  lender 
employed  as  an  attorney  for  its  colleetion.^^  The  court 
said:  "Objection  was  made  to  the  competency  of  Samuel 
Barnett,  who  was  offered  as  a  witness  by  the  plaintiff  in 
the  present  ease;  it  being  contended  that  he  was  dis- 
qualified upon  the  twofold  ground:  (1)  Because  of  his 
agency  for  the  lender  (the  plaintiff  in  the  present  case)  in 

647;  Jackson  v.  Smith,  139  Mo.  App.  circumstances  where  the  principal,  a 

691,    123    S.   W.    1026;    Whitman   t.  party  to  the  cause,  could  not  testify; 

Foley,  125  N.  T.  651,  26  N.  E.  725;  nor  can  a   surviving  party   or  agent 

Kean  v.  Landrum,  72   S.   C.  556,  52  testify  in  his  own  favor,  or  in  favor 

S.  E.  421 ;  Montague  v.  Thomason,  91  of  a  surviving   or  sane  party,  as  to 

Tenn.  168,  18  S.  W.  264;  Lomax  v.  transactions   or   communications   with 

Marlow   (Tex.   Civ.  App.),  38   S.  W.  a  deceased  or  insane  agent,  under  cir- 

228;  First  Nat.  Bank  of  Eoanoke  v.  cumstances  where  such  witness  would 

Terry,  99  Va.  194,  37  S.  E.  843 ;  Hanf  be    incompetent    if     deceased    agent 

V.   Northwestern   Masonic   Aid  Assn.,  had  been  principal":   Ga.  Code  1911, 

76  Wis.  450,  45  N.  W.  315.  §  5858,     par.     5.     See     Hendrick     v. 

19  Smith  V.  Moore,  142  N.  C.  277,  Daniel,  119  Ga.  358,  46  S.  E.  438 ; 
55  S.  E.  275,  7  L.  E.  A.,  N.  S.,  684,  Thompson  v.  Bay,  92  Ga.  540,  17  S. 
to  which  is  appended  a  useful  case  E.  903;  McCamy  t.  Cavender,  92  Ga. 
note.  254,  18  8.  E.  415;   Williams  v.  Em- 

20  "No  agent  or  attorney  at  law  of  pire  etc.  Ins.  Co.,  8  Ga.  App.  303,  68 
the   surviving   or   sane   party,  at   the  S.  E.  1082. 

time  of  the  transaction  testified  about,  21  Jackson  t.  Bennett,  98  Ga.  106, 

shall  be  allowed  to  testify  in  favor      26  S.  E.  53. 
of  a  surviving  or  sane  party,  under 
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effecting  the  loan  out  of  which  this  litigation  arose,  the 
borrower  (the  defendant)  being  insane;  (2)  because  of 
interest  in  the  result  of  the  suit,  the  party  against  whom 
he  was  offered  being  at  the  time  insane.  The  witness  was 
competent  unless  the  statute  provided  the  contrary.  The 
statutory  provision  relied  on  to  exclude  him  as  a  witness, 
upon  the  ground  of  disqualification  in  the  objection  first 
stated  urged,  is  as  follows:  'No  agent  or  attorney  at  law 
of  the  surviving  or  sane  party  at  the  time  of  the  transac- 
tion testified  about  shall  be  allowed  to  testify  in  favor  of 
surviving  or  sane  party  under  circumstances  where  the 
principal  party  to  the  cause  could  not  testify.  Nor  can  a 
surviving  party  or  agent  testify  in  his  own  favor,  or  in 
favor  of  a  surviving  or  sane  party,  as  to  transactions  or 
communications  with  a  deceased  or  insane  agent  under 
circumstances  where  such  witness  would  be  incompetent 
if  deceased  agent  had  been  principal. '^^^  It  will  be  seen  by 
reference  to  the  record  that  the  witness  Barnett,  at  the  time 
the  facts  came  to  his  knowledge  concerning  which  he  was 
called  to  testify,  was  not  the  agent  of  the  lender,  but  in  that 
transaction  was  the  agent  of  the  borrower.  The  borrower 
had  become  insane.  The  statute  prohibits  one  who  is  the 
attorney  at  law  or  agent  of  the  surviving  or  sane  party  at 
the  time  of  the  transaction  testified  about  from  becoming 
a  witness  against  the  adverse  party;  but,  inasmuch  as  the 
witness  objected  to  was  not  the  agent  of  the  'surviving  or 
sane  party,'  he  does  not  fall  within  the  class  of  persons 
who  are  disqualified  by  the  statute.  The  second  clause  of 
the  same  paragraph  of  the  act  above  quoted  disqualifies  a 
surviving  or  sane  agent  from  testifying  in  his  own  favor, 
or  in  favor  of  a  surviving  or  sane  party,  as  to  transactions 
or  communications  with  a  deceased  or  insane  agent.  The 
testimony  offered  was  not  as  to  commimications  or  trans- 
actions with  a  deceased  or  insane  agent,  but  was  as  to 
transactions  and  communications  between  a  principal  since 

2U  See  Acts  1893,  p.  53,  par.  E. 
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become  insane  and  his  own  agent ;  and,  clearly,  sncli  trans- 
actions and  commnnications  do  not  fall  within  the  prohibi- 
tion of  the  statute.  The  statute  above  quoted  represents 
the  last  expression  of  the  legislative  will  upon  the  subject 
of  disqualification  upon  the  ground  stated.  The  first  at- 
tempt of  the  general  assembly  to  define  the  circumstances 
under  which  the  agent  or  attorney  at  law^of  a  surviving  or 
sane  party  would  be  competent  as  a  witness  against  the 
adverse  party  was  made  in  1889.-"  This  provision  was 
modified  by  Acts  1890-91,  p.  107,  and  this,  in  turn,  was 
modified  by  the  act  from  which  we  quote  as  above.  None 
of  these  provisions  would  have  supported  the  objection 
made  to  the  witness  offered  in  this  case,  because  none  of 
them  profess  to  deal  with  the  agent  of  an  insane  party 
when  offered  as  a  witness,  touching  transactions  between 
himself  and  his  insane  principal,  by  the  adversary  of  such 
principal. ' ' 

The  Indiana  statute  provides  that  no  person  who  shall 
have  acted  as  an  agent  in  the  making  or  continuing  of  a 
contract  with  any  person  who  may  have  died  shall  be  a 
competent  witness  in  any  suit  upon  or  involving  such  con- 
tract, as  to  matters  occurring  prior  to  the  death  of  such  de- 
cedent, on  behalf  of  the  principal  to  such  contract,  against 
the  legal  representatives  or  heirs  of  the  decedent,  unless  he 
shall  be  called  by  such  heirs  or  legal  representatives.^^ 
This  has  been  held  not  to  apply  to  the  agent  of  the  de- 
ceased person.  "The  statute  means,  as  we  interpret  it, 
to  prevent  an  agent  of  a  person  still  living  testifying  in 
behalf  of  his  principal  against  the  estate  of  the  other  party 
to  the  contract,  except  at  the  instance  of  the  legal  repre- 
sentative or  heirs  of  the  deceased.  This  view  is  supported 
by  the  apparent  reason  for  the  statute.  The  claimant  is 
not  a  competent  witness.  In  many  instances,  to  permit 
the  agent  of  the  claimant  to  testify  would  defeat  the  object 

211)  See   Acts   1889,  p.   86,  par.  E. 

iiii  Burns'    Ann.   Stats.    1908,  i  523   (Eev.  Stats.  1894,  §  508). 
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of  the  statute,  which  is  to  place  the  estate  and  the  claimant 
upon  equal  grounds,  so  far  as  the  testimony  of  the  princi- 
pals to  the  contract  can  do  so."^*  In  Michigan  the  stat- 
ute is  similar  to  that  of  Indiana.^*  In  Missouri,  the  stat- 
ute removes  the  disabilities  of  a  party  to  a  suit  as  a  witness 
by  reason  of  his  interest  as  a  party  or  otherwise,  "x}to- 
vided,  that  in  an  action  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  in  issue  and  on  trial  is 
dead  ....  the  other  party  to  such  contract  or  cause  of 
action  shall  not  be  admitted  to  testify."^"  The  supreme 
court,  after  a  review  of  the  decisions  on  the  question, 
holds:  "Hence  an  examination  of  the  cases  will  show  that 
a  party  to  the  contract  has  been  construed  to  mean 
the  person  who  negotiated  the  contract,  rather  than  the 
person  in  whose  name  and  interest  it  was  made.  Thus, 
though  one  party  in  interest  be  dead,  the  other  party 
will  be  a  competent  witness,  if  the  contract  in  issue  was 
negotiated  by  an  agent  of  deceased  who  is  living  at  the 
time  of  the  trial.  "^*  An  agent  is  not  a  party  to  a  con- 
tract which  he  has  made  for  the  principal,  and  he  is  a 
competent  witness  both  to  establish  his  agency  and  the  con- 
tract, although  his  principal  has  deceased,  and  the  exist- 

23  Foster  v.  Honan,  22  Ind.  App.  26  Jackson  v.  Smith  (Mo.  App.), 
252,  53  N.  E.  667.  See,  also,  Insur-  118  8.  W.  659;  Banking  House  v. 
ance  C!o.  of  N.  A.  v.  Brim,  111  Ind.  Eood,  132  Mo.  256,  33  S.  W.  816; 
281,  12  N.  E.  315.  Miller   v.  Wilson,   126  Mo.  4S,  28  S. 

24  See  Comp.  Laws,  §  10,212  as  W.  640.  And  it  is  held :  "If  both  par- 
amended  by  Pub.  Acts  1901,  No.  239;  ties  to  a  contract  be  living,  one  of 
Brown  v.  Brown,  163  Mich.  341,  1'28  them  will  not  be  permitted  to  testify, 
N.  W.  196.  See,  also,  Abring  v.  if  the  agent  who  acted  for  the  other 
Ward,  137  Mich.  352,  100  N.  W.  609;  be  dead":  Williams  v.  Edwards,  94 
Storrie  v.  Grand  Trunk  El.  Co.,  134  Mo.  447,  7  S.  W.  429.  And  so  it  is 
Mich.  297,  96  N.  W.  569;  Wallace  v.  held  in  First  Nat.  Bank  t.  Payne,  111 
Fraternal  Mystic  Circle,  121  Mich.  Mo.  291,  33  Am.  St.  Kep.  520,  20  S. 
263,  80  N.  W.  6 ;  Brennan  V.  Michigan  W.  41;  Waltermar  v.  Schnick's  Ea- 
etc.  E.  Co.,  93  Mich.  156,  53  N.  W.  tate,  102  Mo.  App.  133,  76  S.  W.  1053, 
358  (case  involving  as  well  the  rule  and  Edwards  v.  Warner,  84  Mo.  App. 
as  to  scope  of  agent's  authority).  200.     In  Massachusetts  the  same  in- 

25  §4652,  Rev.  Stats.  1899  (Ann.  terpretation  is  adopted:  Brown  y. 
Stats.  1906,  p.  2520).  Brightman,  11  Allen  (Mass.),  226. 
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ence  and  scope  of  the  contract  are  involved  in  the  trial  in 
which  he  is  called  as  a  witness.^'^  In  South  Carolina  it  is 
held  that  though  an  agent  may  be  considered  partial  to  his 
principal,  he  is  not  legally  interested  in  the  suit  of  his 
principal,  in  the  sense  that  his  testimony  as  to  transac- 
tions or  communications  with  deceased  persons  is  incompe- 
tent under  the  statutes. ^^  But  a  husband  has  been  held 
incompetent  to  testify  that  his  wife  acted  as  his  agent  in 
all  transactions  with  the  deceased  or  incompetent  person.^® 
But  if,  in  any  case,  an  agent  becomes  personally  respon- 
sible, as  for  fraudulent  transactions  in  the  execution  of  his 
agency,  he  is  then  an  interested  party,  and  is,  in  all  caseSj 
incompetent  to  testify  as  to  transactions  or  communica- 
tions with  the  deceased  or  incompetent  person.^"  One  who 
has  acted  as  an  agent  is,  of  course,  competent  in  actions 
between  himself  and  a  party  to  the  contract,  even  if  the  sub- 
ject of  the  action  belonged  to  the  deceased.^^  These  stat- 
utes, however,  have  no  application  to  the  case  of  a  suit  by 

27  Gifford  V.  Thomas'  Estate,  62  §  1002 ;  Farmers'  etc.  Ins.  Co.  v. 
Vt.  34,  19  Atl.  1088;  McDonald  v.  Wells,  53  Vt.  14.  iSis  wife' could  not 
Webster,  71  Vt.  392,  45  Atl.  895;  be  a  -vfltness  in  the  suit  unless  she 
Lytle  Y.  Bond,  40  Vt.  618.  See,  also,  was  the  agent  of  her  husband  in  th^ 
Samuel  v.  Bartee,  53  Mo.  App.  587 ;  transaction  of  the  business :  R.  L., 
Dawson  v.  Wombles,  104  Mo.  App.  §  1005 ;  Carpenter  v.  Moore,  43  Vt. 
272,  78  S.  W.  823;  Davis  v.  Davis,  93  392.  It  was  therefore  necessary  to 
Ala.  173,  9  South.  736;  Sargeant  v.  establish  her  agency  before  she  could 
National  L.  Ins.  Co.,  189  Pa.  341,  41  become  a  witness.  She  was  not  a 
Atl.  351;  First  Nat.  Bank  of  Eoanoke  competent  witness  to  show  herself 
V.  Terry,  99  Va.  194,  37  S.  E.  843.  within   the   exception   to   the   general 

28  Kean  v.  Landrum,  72  S.  C.  556,  disqualification.  See,  also,  Richmond 
52  S.  E.  421;  Sanders  v.  Bagwell,  37  v.  Brewster,  2  N.  Y.  Supp.  400. 

S.  C.  145,  15  S.  E.  714,  16  S.  E.  770;  30  Butz  v.  Schwartz,   135   111.   180, 

S.  C.  Code  Civ.  Proc.  1902,  §  400.  25  N.  E.  1007.     One  who  has' signed 

29  Sanborn  v.  Cole,  63  Vt.  590,  14  an  obligation  to  another  i^  which  tl^e 
L.  R.  A.  208,  22  Atl.  716.  In  this  signatory  is  prima  facie  principal, can- 
case,  however,  the  double  question  was  not,  on  the  death  of  the  other  party, 
involved  of  the  party's  incompetency  avail  himself  of  an  undisclosed  ageiricy 
and  the  marital  incompetency.  The  in  order  that  he  may  testify;  Stand- 
defendant  could  not  testify  in  his  own  ford  v.  Horwitz,  49  Md.  525. 

favor,  because  the  other  party  to  the  31  Davis  y.  Hawkins,  163  Pa.  228, 

contract   in   issue   was    dead:    K.   L.,       29  Atl.  746. 
Evidence  IV — 54 
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an  agent  against  the  representative  of  Ms  principal.  Thns 
where  an  agent  sued  the  administratrix  of  his  principal 
upon  the  implied  contract  of  indemnity  for  acts  done  in  the 
principal's  service,  it  was  held  that  one  party  to  the  con- 
tract being  dead  the  other  could  not  testify;  and  that  the 
proviso  permitting  the  agent  to  testify  in  certain  cases  re- 
ferred only  to  actions  in  which  the  agent  was  not  a  party-^^ 
In  the  Massachusetts  case  cited  the  court  said:  "The 
provision  in  Greneral  Statutes,  chapter  131,  section  14,  that 
parties  to  a  cause  may  be  witnesses,  is  qualified  by  the 
exception  that  'where  one  of  the  original  parties  to  the 
contract  or  cause  of  action  in  issue  and  on  trial  is  dead,  or 
is  shown  to  the  court  to  be  insane,  the  other  party  shall  not 
be  admitted  to  testify  in  his  own  favor;  and  where  an 
executor  or  administrator  is  a  party,  the  other  party  shall 
not  be  admitted  to  testify  in  his  own  favor,  unless  the  con- 
tract in  issue  was  originally  made  with  a  person  who  is 
living  and  competent  to  testify,  except  as  to  such  acts  and 
contracts  as  have  been  done  or  made  since  the  probate  of 
the  will,  or  the  appointment  of  the  administrator.'  The 
Statute  of  1865,  chapter  207,  section  1,  contains  the  further 
provision  that  'whenever  the  contract  or  cause  of  action  in 
issue  and  on  trial  was  made  or  transacted  with  an  agent, 
the  death  or  insanity  of  his  principal  shall  not  prevent  any 
party  to  the  suit  or  proceeding  from  being  a  witness  in  the 
case:  provided,  such  agent  shall  be  living  and  competent 
to  testify.' 

"The  object  and  purpose  of  these  exceptions  obviously 
axe,  to  put  the  two  parties  to  a  suit  upon  terms  of  sub- 
stantial equality,  in  regard  to  the  opportunity  of  giving 
testimony.  In  general,  when  parties  have  contracted  with 
each  other,  each  may  be  supposed  to  have  an  equal  knowl- 
edge of  the  transaction;  and  both,  if  living  and  of  sound 
mind,  are  allowed  to  testify.     But  if  one  is  precluded  from 

82  Brown  V.  Brightman,  11  Allen  (Mass.),  226;  Higgs  v.  Hanson,  13 
Nev.  356. 
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testifying  by  death  or  insanity,  the  other  is  not  entitled  to 
the  -undue  advantage  of  being  a  witness  in  his  own  case. 
Where,  however,  a  party  has  contracted  through  an  agent, 
if  the  agent  is  living,  the  death  of  the  principal  does  not 
deprive  his  personal  representative  of  the  testimony  of  the 
one  most  fully  acquainted  with  the  facts  of  the  case;  and 
the  other  party  may  without  injustice  be  admitted  as  a 
witness.  Indeed,  if  he  were  not,  the  injustice  might  be  the 
other  way. 

' '  The  Statute  of  1865  must  therefore  be  construed  as  if, 
instead  of  saying  'shall  not  prevent  any  party  to  the  suit 
or  proceeding,'  it  had  said,  'shall  not  prevent  any  party 
to  the  suit  or  proceeding  who  made  the  contract  with  the 
agent. '  It  could  not,  we  think,  have  been  intended  to  have 
any  application  to  the  case  of  a  suit  by  an  agent  against 
the  representatives  of  his  principal.  In  the  case  at  bar, 
an  agent  sues  the  administratrix  of  his  principal  upon  the 
implied  contract  of  indemnity  for  acts  done  in  the  princi- 
pal's service.  One  party  to  the  contract  is  dead,  and  the 
other  cannot  be  a  witness.  The  exception  in  the  statute 
of  1865  is  not  applicable." 

§  789  (794).     Agents    representing    corporations. — The 

death  of  the  agent  representing  a  corporation  entails  con- 
sequences upon  the  one  with  whom  he  had  business  trans- 
actions which  vary  in  the  various  states  according  as  there 
is  no  provision  specially  enacted  or  provisions  exist  regu- 
lating the  admissibility  of  evidence  of  the  transaction.  It 
will  be  found  generally  that  the  rules  as  to  private  agents 
only  partially  apply  where  the  agent  represented  a  public 
or  a  private  corporation.  In  such  case,  the  adverse  party 
is  not  competent  to  testify  as  to  transactions  or  com- 
munications with  the  deceased  agent  of  the  corporation 
who  conducted  its  business,  as  the  corporation,  being 
a  mere  artificial  person,  cannot  be  the  survivor  of  an 
agent   and    can   have   no   knowledge    of   the    transaction 
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or  communication  in  question.*^  There  should  be  no 
difference  soever  whether  the  deceased  agent  represented 
a  natural  or  an  artificial  principal  if  the  statute  be 
read  having  regard  to  the  individual  with  whom,  rather 
than  for  whom,  the  contract  was  .  made.  The  witness 
cannot  testify  to  his  negotiations  had  with  the  agent  of 
the  one  against  whom  the  claim  is  made,  whether  a  cor- 
poration or  an  individual,  that  agent  being  dead.  In  a 
recent  instructive  Missouri  case,  the  court,  after  reviewing 
the  authorities,  said:  "We  confess  that  it  is  very  difficult  to 
reconcile  the  decisions  of  our  courts  on  this  section  and 
particularly  on  this  proviso,  and  almost  impossible  to  be 
sure  which  is  to  be  accepted  as  the  last,  and  heiice,  so  far 
as  we  are  concerned,  the  controlling  ruling.  The  control- 
ling ruling  we  deduce  for  the  construction  of  this  proviso, 
on  consideration  of  the  great  weight  of  decision,  to  statfe 
it  briefly,  is  that  not  only  the  letter  of  the  statute  but  also 
its  spirit  must  be  carefully  looked  to  in  its  interpretation, 
and  so  interpreted  it  excludes  the  living  agent  when  the 
agent  with  whom  he  negotiated  is  dead.  That  is  undoubt- 
edly the  rule  announced  in  the  cases  heretofore  cited.^*" 
....  It  is  also  true  that  the  plaintiff  is  not  a  corporation; 
she  is  an  individual  who  had  acted  and  was  acting  through 
her  agent,  in  this  case  her  attorney,  and  was  represented 
in  this  matter  as  completely  and  exclusively  by  him  as  a 
corporation  possibly  could  be  represented  by  its  agent. 
What  possible  difference  can  it  make  that  a  corporation 

3S  Downing   v.   Woodstock   Co.,   93  v.  Thayer,  184  Mo.  61,  82  S.  W.  142 ; 

Ala.  262,  9  South.  177;  Floricla  Cen-  Williams   >.  Edwards,  94  Mo.  447,  7 

tral   Co.  V.  tJsiana,   111   Ga.   697,   36  S.  W.  429;  Flaherty  v.  Herring-Hall- 

S.  E.  928 ;  Langf ord  v.  Commissioners,  Marvin  Safe  Co.,  22  Mise.  Rep.  329, 

75  Ga.   502;   Missouri  etc.  E.   Co.  v.  49  N.  Y.  Supp.  174. 
Phelps,  10  Kan.  App.  1,  61  Pao.  672 ;  33a  Wade   v.    Hardy,    75   Mo.    394, 

Murray  v.  East  End  Imp.  Co.,  22  Ky.  400;   Cliapman  v.  Dougherty,  87  Mo. 

Law    'Rep.     1477,    60    S.     W.    648;  617,  626,  56  Am.  Rep.  469;  Meier  v. 

Farmers'  Union  Elevator  Co.  v.  Syn-  Thieman,  90  Mo.   433,   2  S.  W.  43.). 

dicate  Ins.  Co.,  40  Minn.  152,  41  N.  and   other   cases   cited   in   Carroll   v. 

W.  547;  Sidway  v.  Missouri  Co.,  163  United  Railways,  post.  ' 

Mo,  342,  63  S.  W.  705;  Central  Bank 
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can  act  only  through  an  agent  while  the  individual  can  and 
did  act  pro  se.  In  either  case  it  was  a  negotiation  carried 
on  by  agents,  one  of  them  now  dead.  That  being  so, 
should  the  other,  living,  be  free  to  put  his  own  version  on 
the  transaction  between  him  and  the  dead  man,  they  being 
the  only  parties  to  that  transaction?  Surely  to  allow  him 
to  do  so  is  contrary  to  the  spirit  of  the  proviso,  the  spirit 
so  often  said  by  our  courts  to  permeate  it,  that  death  having 
closed  the  mouth  of  one,  the  law  closes  the  mouth  of  the 
other:  one  cannot  speak,  the  other  shall  not.  So  that  the 
distinction  made  in  some  of  the  cases  between  individuals 
and  corporations  when  acting  through  agents  does  not  ap- 
pear to  rest  on  any  sound  basis.  It  is  placed  on  the 
ground  that  the  artificial  body,  the  corporation,  can  only 
act  by  and  through  an  agent.  But  it  is  not  the  corporation 
which  is  dead;  death  struck  the  agent.  In  Williams  v. 
Edwards,^^"  the  argument  was  advanced  that  the  corpora- 
tion having  dissolved,  was  dead,  and  hence  those  contract- 
ing with  it  were  not  competent  to  testify.  The  argument 
was  dismissed  by  Judge  Sherwood  as  too  absurd  for  dis- 
cussion, let  alone  for  decision. 

"So  we  come  back  to  the  proposition  that  it  is  the  death 
of  the  party,  agent  or  principal,  with  whom  the  contract 
was  made  or  the  negotiation  conducted  that  closes  the 
mouth  of  the  other  negotiating  party.  That  is  the  only 
solid  basis  on  which  to  place  an  interpretation  of  this 
proviso  of  this  section  of  the  statute,  and  that  we  under- 
stand to  be  the  controlling  ruling  of  our  supreme  court. 
The  question  of  the  interest  of  the  parties  in  the  suit  has 
nothing  to  do  with  it,  save  as  affecting  the  credibility  of  the 
witness. 

"It  is  said  in  several  of  the  cases  that  all  that  this  pro- 
viso does  is  to  overturn  the  common-law  rule  which  pre- 
vented the  party  in  interest  from  testifying.  That  is  not 
accurate.  The  proviso  does  more  than  that.  The  common 
law  took  no  notice  whatever,  in  passing  on  the  competency 

33b  Williams   v.    Edwards,    94   Mo.  447,  7  S.  W.  429. 
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or  admissibility  of  the  testimony  of  a  witness,  as  to  the  fact 
of  death  of  the  party  with  whom  he  had  negotiated,  so  that 
in  so  far  as  our  statute,  by  this  proviso,  does  take  notice 
of  this  death,  it  is  an  innovation  upon,  is  outside  of  the  com- 
mon law. 

"The  agent  here  was  the  attorney  for  the  plaintiff,  hav- 
ing charge  of  her  case.  An  attorney  in  whose  hands  the 
cause  has  been  placed  is  surely  within  this  proviso  as  fully 
as  any  ordinary  agent:  within  the  proviso  a  party  to  the 
contract  or  negotiation.  He  was  clearly  a  party  to  the 
negotiation.  Whether  as  an  agent  or  as  a  principal  is  im- 
material; in  either  case  he  is  disqualified  to  testify,  being 
a  party  to  that  contract  or  negotiation,  the  other  party  to 
it  being  dead.  He  cannot  testify  to  his  negotiations  con- 
cerning that  claim  had  with  the  agent  of  the  one  against 
whom  the  claim  is  made,  whether  a  corporation  or  an 
individual,  that  agent  being  dead.  That  is  so,  to  repeat, 
not  on  the  score  of  interest  on  the  part  of  the  agent, 
but  for  the  very  same  reason,  as  remarked  by  Judge 
Lamm,^*  that  underlies  and  sustains  the  law  covering 
frauds  and  perjuries,  to  prevent  false  swearing.  "^^  In 
South  Carolina,  however,  the  evidence  is  held  to  be  ad- 
missible.^®    In  Texas,  James,  C.  J.,  has  said  that  the  legis- 

34  See  dissenting  opinion  in  Griffin  venting  the  survivor  of  the  two  par- 

V.  Nicholas,  224  Mo.  275,  123  S.  W.  ties   to   the   contract   making   a   case 

1063.  against  his  opponent,  that  opponent's 

38  Carroll  v.  "United  Railways,  157  agent  being  dead,  by  his  testimony; 
Mo.  App.  247,  137  S.  W.  303  (which  not  excluding  him  on  account  of  in- 
distinguishes  Stanton  v.  Eyan,  41  Mo.  terest,  but  on  the  ground  that  when 
510,  and  Clark  v.  Thias,  173  Mo.  628,  one  of  the  two  negotiators  is  dead 
73  S.  W.  616),  in  which  the  principal  the  other  shall  not  be  permitted  to 
cases  in  Missouri  are  discussed,  and  saddle  on  the  other  parties  in  tha 
which  also  contains  the  following  negotiation  an  obligation  which  rests 
valuable  addition  to  the  text:  "It  is  solely  on  the  testimony  of  the  sur- 
no  answer  to  this  argument  to  say  vivor  as  to  what  had  taken  place  con- 
that  the  statute  allows  the  interest  of  cerning  it  between  him  and  the  dead 
the  party  testifying  to  go  to  his  credi-  agent." 

bility.     That  is  not  all  that  the  spirit  36  Berry  v.  Virginia  State  Ins.  Co., 

of  this  statute  attempts  to  ^o;   it  is  83  S.  C.  13,  64  S.  E.  859. 
aimed,    as    before   rernarked,    at   pre- 
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lature  has  not  seen  fit  to  extend  to  corporations  the  bene- 
fits of  the  statutory  rule  which  excludes  the  testimony  in 
like  cases  of  private  agency.^^  In  Michigan  and  Georgia 
it  is  provided  that  a  party  cannot  testify  to  matters  equally 
within  the  knowledge  of  the  deceased.^^  In  Georgia  the 
statute  refers  expressly  to  corporations,  and  provides  that 
when  any  suit  is  instituted  or  defended  by  a  corporation, 
the  opposite  party  shall  not  be  admitted  to  testify  in  his 
own  behalf  to  transactions  or  communications  solely  with 
a  deceased  or  insane  officer  or  agent  of  the  corporation. 
The  engineer  of  a  railroad  corporation  was  held  to  be  an 
agent  within  the  statute  in  a  case  where  testimony  of  what 
the  engineer  did  in  a  certain  accident  was  offered,  the 
engineer  having  since  died.  "We  think  the  act  of  the  en- 
gineer is  covered  by  the  word  'transaction'  used  in  this 
section.  The  plaintiff  was  attempting  to  mount  the  pilot. 
The  engineer  put  on  the  steam  causing  the  engine  to  jerk, 
and  the  plaintiff  was  injured.  This  was  a  transaction 
about  which  one  party  is  forbidden  to  testify,  the  agent  of 
the  opposite  party  being  dead."^^  It  has  been  held,  how- 
ever, that  this  section  of  the  code  does  not  apply  where  the 
transaction  testified  about  by  one  of  the  parties  thereto 
was  with  a  deceased  agent  of  the  corporation  and  another, 
where  on  account  of  such  transaction  the  latter  and  such 
corporation  were  jointly  sued  and  jointly  interested  in  the 
result  of  such  suit.*"  In  Kentucky,  the  statute  prohibits 
testimony  concerning  any  verbal  statement  of  or  transac- 
tion with  a  person  since  deceased.  Therefore,  in  an  action 
for  the  ejection  of  a  passenger,  testimony  of  what  took 
place  between  the  plaintiff  and  the  defendant's  conductor 

37  Bexar  Bldg  etc.   Assn.   v.  New-       v,  Michigan  etc.  Ins.  Co.,   124  Mich, 
man  (Tex.  Civ.  App.),  25  S.  W.  461,       303,  82  N.  W.  1068. 

approved  in  Anheuser-Busch  Brewing  39  Mayfield  v.  Savannah  etc.  E.  Co., 

Assn.  v.  Houok  (Tex.  Civ.  App.),  27  87  Ga.   374,  13   S.  E.  459;   Ga.  Civ. 

S.  W.  692.  Code,  §  5269,  par.  3. 

38  Hoskins  v.  Eochester  etc.  Assn.,  40  Augusta  Naval  Stores  Co.  v.  Por- 
133  Mich.  505,  95  N.  W.  566;  Shelden  law,  133  Ga.  138,  65  S.  E.  370. 
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since  deceased  is  inadmissible.*^  In  Alabama  there  is  a 
slight  variation  from  other  statutes,  in  that  there  it  is  pro- 
vided, that  no  person  having  a  pecuniary  interest  in  the 
result  of  the  suit  or  proceeding  shall  be  allowed  to  testify 
against  the  party  to  whom  his  interest  is  opposed,  as  to 
any  transaction  with,  or  statement  by,  the  deceased  person 
whose  estate  is  interested  in  the  result  of  the  suit  or  pro- 
ceeding, or  when  such  deceased  person,  at  the  time  of  such 
transaction  or  statement,  acted  in  any  representative  or 
fiduciary  relation  whatsoever  to  the  party  against  whom 
such  testimony  is  sought  to  be  introduced,  unless  called  to 
testify  thereto  by  the  party  to  whom  such  interest  is  op- 
posed, or  unless  the  testimony  of  such  deceased  person  in 
relation  to  such  transaction  or  statement  is  introduced 
in  evidence  by  the  party  whose  interest  is  opposed  to 
that  of  the  witness,  or  has  been  taken  and  is  on  file  in 
the  cause.  No  person  who  is  an  incompetent  person  un- 
der the  section  can  make  himself  competent  by  trans- 
ferring his  interest  to  another.  Under  that  law  the 
testimony  of  a  witness  to  the  effect  that  he  was  acting 
under  the  instruction  of  the  president  of  a  corporation, 
who,  at  the  time  of  the  trial,  was  shown  to  be  deceased,  was 
properly  excluded  by  the  court.*^  But  if  the  transaction 
was  had  with  two  officers  or  agents  of  the  corporation,  so 
that  there  is  a  survivor  who  has  personal  knowledge  of 
such  transaction,  the  adverse  party  is  competent  as  to  such 
transaction.*^  The  dissolution  of  the  corporation  does  not 
make  the  adverse  party  incompetent,  if  the  agent  or  officer 
with  whom  the  transaction  was  had  is  still  living  and  com- 
petent to  testify,  as  the  statutes  refer  to  the  death  of  natu- 

41  Anderson    v.    Louisville    etc.    E.       83  Ala.  260,  i  South.  34.     See,  also, 
Co.,  134  Ky.  348,  20  Ann.  Cas.  920,       Tabler  v.   Sheffield  etc.   Coal  Co.,   87 

120  S.  W.  298.  The  agent  of  the  ad-  Ala.  305,  6  South.  196;  Code  Ala. 
verse  party  is  held  a  competent  wit-  1886,  §2765;  Code  1907,  §  4007,  vrith 
D6ss:  Paducah  Cooperage  Co.  v.  Pa-  comprehensive  note  appended  by  the 
ducah  Veneer  etc.   Co.,   135  Ky.   53,  code  commissioner. 

121  S.  W.  986.  43  Lyttle  v.  Chicago  &  W.  M.  Ry. 

42  Stanley  v.  Sheffield  etc.  Coal  Co.,  Co.,  84  Mich.  289,  47  N.  W.  571. 
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ral  persons  and  not  to  that  of  artificial  beings.**  One  at- 
tempting to  compel  a  corporation  to  transfer  stock  to  Mm 
is  a  competent  witness  in  his  own  behalf,  although  the  per- 
son from  whom  he  bought  the  stock  be  deceased  or  incom- 
petent.*^ It  has  been  held  under  some  of  the  statutes  that 
a  stockholder,  member  or  officer  in  a  corporation  which  is 
a  party  is  an  interested  person  within  the  meaning  of  the 
statute,  and  cannot  testify  to  transactions  or  commimica- 
tions  with  the  deceased.**  But  in  other  states,  and  where 
the  parties  only  are  excluded,  the  contrary  rule  is  de- 
clared.*^   And  in  Michigan  that  class  of  witness  is  ex- 


44  Williams  v.  Bdwarda,  94  Mo. 
447,  7  S.  W.  429. 

45  Firemen's  Ins.  Co.  v.  Peck,  126 
111.  493,  18  N.  E.  752. 

46  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  53  South.  228; 
Consolidated  Ice  Mach.  Co.  v.  Keifer, 
134  111.  481,  23  Am.  St.  Eep.  688,  10 
L.  E.  A.  696,  25  N.  E.  799;  Anthony 
Ittner  Brick  Co.  v.  Ashby,  198  111. 
562,  64  N.  B.  1109;  First  Nat.  Bank 
of  Burlington  v.  Owen,  52  Iowa,  107, 
2  N.  W.  980 ;  Farmers'  Bank  v.  Wiek- 
liffe,  134  Ky.  627,  121  S.  W.  498; 
Kentucky  Stove  Co.  v.  Bryan,  27  Ky. 

'  Law  Rep.  136,  84  S.  W.  537;  Storey 
V.  First  Nat.  Bank,  24  Ky.  Law  Bep. 
1799,  72  S.  W.  318;  Peterson  v.  Mer- 
chants' El.  Co.,  Ill  Minn.  105,  137 
Am.  St.  Eep.  537,  126  N.  W.  534; 
Andrews  v.  Eeiners,  112  App.  Div. 
378,  98  N.  T.  Supp.  658;  Morehead 
Banking  Co.  v.  Walker,  121  N.  C.  115, 
28  S.  E.  253;  Foster  v.  Collner,  107 
Pa.  305;  Huntington  &  K.  Land  Del. 
Co.  V.  Thornburg,  46  W.  Va.  99,  33 
S.  E.  108.  The  test  of  a  stockholder's 
competency  is  not  whether  he  was  a 
stockholder  in  the  corporation  at  the 
time  of  the  transaction,  but  whether 
he  was  such  stockholder  at  the  time 
of  the  hearing.  If,  at  the  latter  time, 
he  holds  no  stock  and  it  is  not  shown 
that  hg  assigned  what  he  had  for  the 


purpose  of  being  able  to  testify,  he 
is  competent:  First  Nat.  Bank  v. 
Sandmeyer,  164  111.  App.  141;  Tecum- 
seh  Nat.  Bank  v.  McGee,  61  Neb.  709, 
85  N.  W.  949.  See,  also.  In  re-  Mc- 
Naughton,  138  Wis.  179,  118  N.  W. 
997,  120  N.  W.  288.  In  Kentucky, 
it  is  uniformly  held,  however,  that  the 
assignment  of  a  claim  by  a  person 
who  would  be  incompetent  except  for 
the  assignment  will  not  render  him 
competent:  Leonora  Nat.  Bank  v. 
Eagland,  128  Ky.  548,  108  S.  W.  854. 
In  Farmers'  Union  El.  Co.  v.  Syndi- 
cate Ins.  Co.,  40  Minn.  152,  41  N.  W. 
547,  it  is  held  that  a  witness  who  was 
a  member  of  a  copartnership  which 
was  a  stockholder  in  the  plaintiff  cor- 
poration was  directly  and  financially 
interested  in  the  event  of  the  action, 
and  therefore  incompetent  to  testify 
concerning  conversations  with  the  de- 
fendant's agent,  who  was  since  de- 
ceased, relative  to  the  matter  in  issue. 
See  the  late  case  of  McCain  v.  Smith, 
172  Mich.  1,  137  N.  W.  616. 

47  Marriman  v.  Wickersham,  141 
Cal.  567,  75  Pae.  180;  Bank  of  South- 
western Georgia  v.  McGarrah,  120  Ga. 
944,  48  S.  E.  893;  Mendenhall  v. 
Jewell  County  School  Dist.  No.  83, 
76  Kan.  173,  90  Pac.  773;  Flaeh  v. 
Gottschalk  Co.,  88  Md.  368,  71  Am. 
St.  Bep.  418,  42  L.  B.  A.  745,  41  Atl. 
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pressly  excluded  by  the  statute.*^  In  the  federal  courts 
the  rule  does  not  apply.  Those  courts  are  guided  by  the 
federal  statute,  frequently  hereinbefore  discussed,  which 
contains  none  of  those  exceptions  which  form  such  a  cause 
of  conflict  in  the  various  states.*® 


908;  Downes  v.  Maryland  etc.  R.  Co., 
37  Md.  100 ;  Bust  v.  Bennett,  39  Mieh. 
521;  Paul  E.  Wolff  Shirt  Co.  v. 
Trankenthal,  96  Mo.  App.  307,  70  S. 
W.  378;  New  Jersey  Trust  etc.  Co. 
V.  Camden  Safe-Deposit  ete.  Co.,  58 
N.  J.  L.  196,  33  Atl.  475;  First  Nat. 
Bank  of  Bottineau  v.  Warner,  17  N. 
D.  76,  17  Ann.  Cas.  213,  114  N.  W. 
1085;  Cockley  Milling  Co.  v.  Bunn, 
75  Ohio  St.  270,  116  Am.  St.  Bep. 
741,  79  N.  E.  478,  9  Ann.  Cas.  179, 
to  which  is  appended  a  useful  note; 
Foxhever  v.  Order  of  Red  Cross,  24 
Ohio  C.  C.  56;  Grange  Warehouse 
Assn.  V.  Owen,  86  Tenn.  355,  7  S.  W. 
457;  Crosby  v.  El  Paso  ete.  Church, 
45  Tex.  Civ.  App.  Ill,  99  S.  W.  584; 
Colonial  etc.  Mortgage  Co.  v.  Thed- 
ford,  21  Tex.  Civ.  App.  254,  51  S. 
W.  263;  Johnson  v.  Fraternal  Beserve 
Assn.,  136  Wis.  528,  117  N.  W.  1019; 
Twohy  Mercantile  Co.  v.  McDonald, 
108  Wis.  21,  83  N.  W.  1107.  Under 
the  California  statute  the  cashier  of 
a  bank  held  competent:  City  Sav. 
Bank  v.  Enos,  135  Cal.  167,  67  Pac. 
52;  Southern  Bank  v.  Slattery,  166 
Mo'  620,  66  S.  W.  1066.  Same  as  to 
secretary,  of  corporation:  University 
of  Chicago  v.  Emmert,  108  Iowa,  500, 
79  N.  W.  285  (see  Tecumseh  Bank  v. 
McGee,  61  Neb.  709,  85  N.  W.  949) ; 
and  agents  of  the  corporation:  Hol- 
ston  V.  Southern  Ry.  Co.,  116  Ga.  656, 
43  S.  E.  29,  See',  also,  note  to  Peter- 
son v.  Merchants'  Elevator  Co.,  27  L. 
B.  A.,  N.  S.,  816,  and  Williams  v.  Em- 
pire ete.  Ins.  Co.,  8  Ga.  App.  303,  68 
S.  E.'  1082,  in  which  case  it  is  held 
that  the  agent  of  a  corporation  pri- 
marily is  not  incompetent  to  testify 


as  a  witness  in  behalf  of  the  corpora- 
tion concerning  communications  be- 
tween himself  as  such  agent  and  an- 
other, since  deceased,  whose  assignee 
or  transferee  is  the  opposite  party  ta 
the  ease,  even  though  such  latter  party 
be  insane. 

48  Brennan  v.  Michigan  ete.  R.  Co., 
93  Mich.  156,  53  N.  W.  358;  Comp. 
Laws  Mich.  1907,  §  10,212,  p.  3093. 

49  Huntington  Nat.  Bank  v.  Hunt- 
ington Distilling  Co.,  152  Fed.  240; 
U.  S.  Rev.  Stats.,  §  858  (U.  S. 
Comp.  Stats.  1901,  p.  659;  7  Fed. 
Stats.  Ann.  1116).  In  the  case  last 
cited,  Dayton,  D.  J.,  says  that  it  is 
not  surprising  that  a  very  consider- 
able direct  conflict  should  arise  in  the 
decisions  of  the  courts  of  the  states 
touching  this  question.  For  example, 
the  supreme  court  of  appeals  of  Vir- 
ginia has,  in  construing  the  statute 
of  that  state,  ruled  exactly  opposite 
to  that  of  the  supreme  court  of  West 
Virginia:  See  Bank  v.  Terry's  Admr., 
99  Va.  194,  37  S.  E.  843;  Mutual  Life 
Ins.  Co.  V.  Oliver,  95  Va.  445,  28  S. 
E.  594;  Huntington  &  K.  Land  Del. 
Co.  V.  Thornburg,  46  W.  Va.  99,  33  S. 
E.  108;  Carskadon  v.  Minke,  26  W. 
Va.  729.  In  Georgia  the  rule  first 
laid  down  was  that  such  witnesses 
were  incompetent :  Banking  Co.  v. 
Papot,  59  Ga.  342 ;  R.  B.  Co.  v.  Papot, 
67'  Ga.  675.  But  subsequently  the 
rule  seems  to  have  been  exactly  re- 
versed: Ullman  v.  Brunswick  T.  G.  & 
L.  Co.,  96  Ga.  625,  24  S.  E.  409.  In 
Illinois,  Indiana,  Iowa,  Minnesota, 
New  York,  and  Pennsylvania  such  wit- 
nesses have  been  held  incompetent: 
Consolidated     Ice     Machine     Co.     v. 
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§  790  (794).    The  rule  when  third  persons  are  present.— 

This  subject  naturally  divides  itself  into  two  classes — the 
one,  the  competency  of  the  third  person,  and  the  other  that 
of  the  parties,  which  we  shall  deal  with  in  that  order.  As 
to  the  first  one,  inasmuch  as  a  third  party,  present  when 
the  transaction  or  communication  of  the  deceased  or  incom- 
petent person  with  the  adverse  party  occurred,  who  is  not 
a  party  to  the  suit  against  the  representative  or  affected 
by  the  judgment  in  the  case,  has  no  motive  to  testify  falsely, 
the  courts  hold  such  third  persons  competent  as  to  such 
transactions  or  communications.®"  This  is  true,  even  if  the 
parties  or  third  persons  are  husbands  or  wives  or  other 
relatives  of  the  parties  to  the  suit,  provided  they  did  not 
participate    in    the    transaction    or    communication.®^     In 


Keifer,  134  111.  481,  23  Am.  St.  Rep. 
688,  10  L.  E.  A.  696,  25  N.  B.  799; 
Modlin  V.  Turnpike  Co.,  48  Ind.  492; 
First  Nat.  Bank  v.  Owen,  52  Iowa, 
107,  2  N.  W.  980;  Farmers'  Union 
Elevator  Co.  v.  Syndicate  Ins.  Co.,  40 
Minn.  152,  41  N.  W.  547;  Keller  y. 
Mfg.  Co.,  39  Hun  (N.  Y.),  348;  Fos- 
ter V.  Collner,  107  Pa.  305.  In  Mary- 
land, Michigan,  Mississippi,  New  Jer- 
sey, and  Tennessee  the  opposite  rule 
prevails:  Downs  v.  M.  &  D.  B.  Co., 
37  Md.  100;  Bust  v.  Bennett,  39  Mich. 
521;  Mitchell  y.  Sav.  Inst.,  56  Miss. 
444;  New  Jersey  Trust  &  S.  D.  Co. 
V.  Camden  S.  D.  &  T.  Co.,  58  N.  J. 
L.  196,  33  Atl.  475;  Grange  Ware- 
house Assn.  V.  Owen,  86  Tenn.  355,  7 
S.  W.  457. 

60  Little  V.  Marx,  145  Ala.  620,  39 
South.  517;  Morehead  v.  Allen,  127 
Ga.  510,  56  S.  E.  745;  Sullivan  v. 
Sullivan,  6  Ind.  App.  65,  32  N.  E. 
1132;  Foreman  v.  Archer,  130  Iowa, 
49,  106  N.  W.  372;  Fry  v.  Fry,  56 
Kan.  291,  43  Pac.  235;  Blackburn  v. 
Hall,  30  Ky.  Law  Bep.  134,  97  S.  W. 
399;  Finch  v.  Modern  Woodmen  of 
America,  113  Mich.  646,  71  N.  W. 
1104;     Harrington     v.     Samples,     36 


Minn.  200,  30  N.  W.  671;  Jones  v. 
Bank  of  Carrollton,  71  Miss.  1023,  16 
South.  344;  Borehers  v.  Barckers,  158 
Mo.  App.  267,  138  S.  W.  555;  Klopfer 
V.  Levi,  33  Mo.  App.  322;  Burgess  v. 
Helm,  24  Nev.  242,  51  Pac.  1025;  Wil- 
son V.  Russell,  61  N.  H.  354;  Poppen- 
husen  v.  Poppenhusen,  68  Misc.  Bep. 
548,  125  N.  Y.  Supp.  269;  Propst  v. 
Fisher,  104  N.  C.  214,  10  S.  E.  295; 
In  re  McCahan's  Estate,  221  Pa.  188, 
70  Atl.  711;  HuflE  v.  Latimer,  33  S. 
C.  255,  11  S.  B.  758;  Kelton  v.  Jacobs, 
5  Baxt.  (Tenn.)  574;  Carr  v.  Jones, 
29  Wash.  78,  69  Pac.  646;  Laack  v. 
Eunge,  104  Wis.  59,  80  N.  W.  61. 

51  Napier  y.  Elliott  (Ala.),-  58 
South.  435;  Orndorf  v.  Jeffries,  46 
Ind.  App.  254,  91  N.  E.  608;  Denbo 
V.  Wright,  53  Ind.  226;  In  re  Mur- 
ray's Estate,  145  Iowa,  368,  124  N. 
W.  193 ;  Sullivan  v.  Latimer,  38  S.  C. 
158,  17  S.  E.  701.  See,  also,  Abra- 
hams V.  Woolley,  243  HI.  365,  90  N. 
E.  667  (disqualification  of  widow  for 
interest) ;  Gable  v.  Hainer,  83  Iowa, 
457,  49  N.  W.  1024  (knowledge  ac- 
quired otherwise  than  through  dece- 
dent). 
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Michigan  it  is  held  that  the  third  person  is  the  only  one 
competent  to  testify  to  what  passed  between  the  parties, 
one  of  whom  is  dead.^^  As  to  the  competency  of  the  par- 
ties, it  will  be  found  it  is  established  in  very  few  cases  by 
the  presence  of  a  third  person,  and  that  it  largely  depends 
upon  whether  the  third  person  participated  in  the  trans- 
action. The  fact  that  conversations  of  the  deceased  and 
adverse  party  were  overheard  by  a  third  person  does  not 
make  the  adverse  party  competent  as  to  such  conversa- 
tions.^^ And  where  the  third  person  is  a  mere  inter- 
mediary and  the  transaction  is  in  reality  one  between  the 
deceased  and  the  witness,  the  latter  is  incompetent.^*  It  is 
held  in  some  jurisdictions  that  the  adverse  party  may  tes- 
tify as  to  conversations  between  the  deceased  or  incompe- 
tent person  and  a  third  party  which  were  overheard  by 
him,  if  he  did  not  participate  therein.^^  For  example,  in 
Florida,  the  statute  disqualifying  certain  interested  per- 
sons from  testifying  against  the  estates  of  deceased  per- 
sons does  not  prohibit  a  person  interested  in  the  result  of 
the  suit  from  testifying  to  a  conversation  had  exclusively 
between  the  decedent  and  a  third  party  as  against  de- 

52  Michela  v.  Western  tlnderwriters'  55  Ray  v.  Camp,  110  Ga.  818,  36 
Assn.,  129  Mich.  417,  89  N.  W.  56;  S.  E.  242;  Denbo  v.  Wright,  53  Ind. 
Taylor  v.  Bunker,  68  Mieh.  258,  36  226;  Jacobs  v.  Jacobs,  130  Iowa,  10, 
N.  W.  66.  114  Am.  St.  Eep.  402,  104  N.  W.  489; 

53  Payne  v.  Long,  131  Ala.  438,  31  Smith  v.  Fry  (Iowa),  103  N.  W. 
South.  77;  Donnell  7.  Braden,  70  1002;  Wright  v.  Eeed,  118  Iowa,  333, 
Iowa,  551,  30  N.  W.  777;  Jaquith  v.  92  N.  W.  61;  Mallow  v.  Walker,  115 
Davidson,  21  Kan.  341;  Taylor  v.  Iowa,  238,  91  Am.  St.  Eep.  158,  88 
Bunker,  68  Mich.  258,  36  N.  W.  66;  N.  w.  452;  Smith  v.  James,  72  Iowa, 
Holeomb  v.  Holcomb,  95  N.  Y.  316;  515,  34  N.  W.  309;  Griffith  v.  Eobert- 
Heyne  v.  Doerfler,  124  N.  T.  505,  26  son,  73  Kan.  666,  8.5  Pac.  748;  Water- 
N.  E.  1044;  Hall  v.  Holloman,  136  man  Real  Estate  Ex.  v.  Stephens,  71 
N.  C.  34,  48  S.  E.  515;  Hutchinson  Mich.  104,  38  N.  W.  685;  Hildebrandt 
V.  Cleary,  3  N.  D.  270,  55  N.  W.  729.  v.  Crawford,  65  N.  Y.  107;  Marsh  v. 

54  Dolan  V.  Leary,  69  App.  Div.  Gilbert,  2  Eedf.  (N.  Y.)  465;  Sloan 
459,  74  N.  Y.  Supp.  981;  Gillaspie  v.  v.  Hunter,  56  S.  C.  385,  76  Am.  St. 
Murray,  27  Tex.  Civ.  App.  580,  66  Rep.  551,  34  S.  E.  658,  879;  Woolman 
S.  W.  252;  Morgan  V.  Henry,  115  Wis.  v.  Ruehle,  104  Wis.  603,  80  N.  W. 
37,  90  N.  W.  1012;  Brader  v.  Brader,  919. 

110  Wis.  423,  85  N.  W.  681. 
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cedent's  administrator,  provided  the  interested  witness 
took  no  part  in  the  conversation,  either  actually  or  by 
acquiescence.^*  He  is  also  competent  to  testify  to  com- 
munications or  transactions  with  third  persons  in  regard 
to  the  transaction  or  communication  which  is  involved  in 
the  case.^'^  An  action  was  brought  to  recover  from  the 
defendant  the  amount  of  a  promissory  note  executed  by 
his  wife  (since  deceased),  who  was  the  plaintiff's  sister, 
and  which  it  was  alleged  was  lost  or  stolen,  and  that  de- 
fendant had  taken  it,  and  also  for  certain  work  and  labor 
performed  by  the  plaintiff  as  housekeeper  for  the  defend- 
ant since  the  death  of  his  wife.  On  the  trial  the  plaintiff 
detailed  a  statement  which  she  heard  her  sister  make  to 
her  husband  (the  defendant),  to  the  effect  that  she  wished 
defendant  to  give  plaintiff  a  home.  The  plaintiff  had  no 
part  in  this  conversation,  and  it  was  held  it  did  not  come 
within  the  ban  of  the  statute,  and  that  she  was  competent 
to  make  it.^*  While  the  weight  of  authority  is  with  the 
text,  there  are  nevertheless  jurisdictions  where  the  testi- 
mony is  excluded  both  on  general  grounds  and  by  reason 
of  statutes.  In  New  Jersey,  it  is  held  that  a  party  to  a 
suit  is  not  a  competent  witness,  under  the  act  of  1880,  to 
testify  adversely  to  another  party  suing  in  a  representa- 
tive capacity,  as  to  a  transaction  of  the  deceased  with  a 
person  other  than  the  witness,  in  which  the  witness  and 
such  person  are  interested,  although  such  interests  are 
divisible.^*  Green,  V.  C,  in  the  case  last  cited,  dealing 
with  the  question  of  whether  the  witness  was  competent  to 
prove  the  transaction  by  which  it  was  alleged  her  father 
had  made  a  gift  of  certain  securities  to  her  brother  and 

56  Withers  t.  Sandlin,  44  Pla.  253,  Creveling,  84    Iowa,   677,  51    N;  W. 

32  South.  829.    Where  the  witness  was  178;  Watts  v.  Warren,  108  N.  C.  513, 

otherwise  disqualified,  the  mere  pres-  13   8.   E.   232;     Broek    v.   O'Dell,   44 

ence  of   the  parties  will   not   render  S.  C.  22,  21  S.  E.  976. 

him  competent:  Hatch  v.  Peuynet,  64  58  Leipird  v;  Stotler,  97  Iowa,  169, 

Barb.  (N.  T.)  189.  66   N.   W.   150.     See,  also,   Colvin  v. 

67  Smith  V.  Bryant,   60   Ala.   235;  Phillips,  25  S.  C.  228. 

Elliott  V.  Banks,  115  Ga.  926,  42  S.  E.  59  Matthews  v.  Hoagland,  48  N.  J. 

218;     Farmers'    &    Traders    Bank   t.  Eq.  455,  21  Atl.  10.'4. 
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herself,  said:  "If  the  action  had  been  prosecuted  as  orig 
inally  intended,  as  one  by  the  complainant  individually,  in 
her  own  right,  to  recover  her  distributive  share  in  the 
amount  of  the  estate  in  controversy,  Mrs.  Hoagland  would 
have  been  a  competent  witness  to  an  interview  with  the 
deceased.  ^^^  But  the  suit  was  prosecuted  as  one  by  the 
complainant  as  administratrix  of  her  husband's  estate, 
against  her  coadministrators  or  their  representatives  and 
their  coadjutors,  to  bring  into  administration  of  said  es- 
tate, property  alleged  to  have  been  improperly  taken  there- 
from by  her  coadministrators  and  Mrs.  Hoagland.  This 
course  has  been  permitted  because  the  allegations  of  the 
bill  are  sufficient  to  sustain  the  suit  as  one  brought  by  the 
complainant  in  such  representative  capacity.  In  such  an 
action  Mrs.  Hoagland  is  not  a  competent  witness  as  to  a 
transaction  between  herself  and  her  father  nor  as  to  any 
statements  by  him.  The  proviso  of  the  law  of  1880  ex- 
pressly forbids  it.  But  can  she  testify,  either  in  behalf 
of  herself  or  a  codefendant,  adversely  to  the  representa- 
tive, as  to  a  transaction  between  her  father  and  a  person 
other  than  herself,  in  which  transaction  she  and  her  code- 
fendant are  interested,  although  their  interests  may  be 
divisible? 

"The  proviso  reads:  'That  this  supplement  shall  not  ex- 
tend so  as  to  permit  testimony  to  be  given  as  to  any 
transaction  with  or  statement  by  any  testator  or  intestate 
represented  in  said  action. '^^^  Mr.  Justice  Eeed  in  Smith 
V.  Burnet,®^"  says:  'The  object  of  the  restrictive  clause  in 
all  the  statutes  is  mutuality.  Their  purpose  is,  in  the  lan- 
guage of  Dr.  Wharton,  to  provide  that,  when  one  of  the 
parties  to  a  litigated  obligation  is  silenced  by  death,  the 
other  shall  be  silenced  by  law. '  No  construction  should  be 
given  to  these  words  which  will  defeat  this  purpose,  unless 
imperatively  demanded  by  the  phraseology  of  the  statute. 

59»  Hodge  V.   Coriell,  44  N.  J,  L.  oqc  Smith  v.  Burnett,  35  N.  J.  Eq. 

456,   affirmed  46   N.  J.  L.   354.  314,    321. 

S»b  Supp.  Revision,  p.  289. 
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A  casual  reading  might  give  the  impression  that  it  refers 
to  a  transaction  between  the  witness  and  deceased,  and 
to  any  statement  by  deceased  to  witness  or  anyone  else. 
But  why  confine  the  restriction  to  transactions  with  the 
witness,  and  make  it  embrace  statements  to  all  I  The  in- 
terdicted subjects  are  classed  together,  with  no  apparent 
intention  to  apply  one  rule  to  acts  and  another  to  words. 
Nor  is  it  necessary  to  give  such  confined  signification  to 
the  provision  with  reference  to  transactions:  it  can  prop- 
erly and  grammatically  be  made  to  refer  to  transactions 
with  others  as  well  as  the  witness,  and  a  construction 
limiting  the  restriction  of  the  proviso  to  transactions  with 
the  witness  only  is  destructive  of  the  object  named.  It 
would  present  the  anomaly,  in  this  case,  of  rendering  Mrs. 
Hoagland  incompetent  as  a  witness  as  to  a  transaction 
between  her  father  and  herself,  but  competent  as  a  witness 
to  a  transaction  between  her  father  and  her  brother,  in 
which  she  and  her  brother  are  alike  interested.  If  he  were 
alive,  she  would  be  competent  to  testify  in  his  behalf,  and 
he  in  hers,  each  as  to  the  transactions  of  the  other  with  the 
father. 

"I  think  the  reasoning  of  Vice-Chancellor  Bird,  in 
Larison  v.  Polhemus,*"^  conclusive  that  parties  are  not 
competent  to  testify  adversely  to  one  suing  in  a  representa- 
tive capacity,  interchangeably  in  each  other's  behalf,  each 
as  to  a  transaction  of  the  other  with  the  deceased,  both 
being  interested  in  the  transaction,  although  such  interests 
are  divisible.  I  am  of  opinion  that  the  restriction  of  the 
proviso  of  the  act  of  1880  applies  to  testimony  by  a  party 
of  transactions  of  others  as  well  as  of  those  of  the  witness 
with  the  testator  or  intestate  represented  in  the  action, 
and  that  Mrs.  Hoagland  cannot,  under  that  act,  testify  as 
to  a  transaction,  involving  these  securities,  between  her 
father  and  brother,  either  in  her  own  behalf  or  that  of 
Mrs.  Matthews,  any  more  than  she  could  to  a  transaction 
with  herself.     Has  she  been  made  competent  by  the  com- 

6M  Larison  ¥.  Polhemus,  36  N.  J.   Eq.  506. 
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plainant,  suing,  as  she  does,  as  an  administratrix,  giving 
evidence  which  puts  her  in  the  position  of  a  witness  under 
the  earlier  laws  of  1874? 

"Mr.  Justice  Van  Syckel,  in  stating  the  opinion  of  the 
majority  of  the  court  of  errors  and  appeals  in  the  case  of 
McCartin  v.  McCartin,^^^  has  fixed  the  construction  to  be 
given  to  the  two  acts  of  1874  and  ISSO.^"'  He  says,  of  the 
act  of  1880,  it  was  intended  to  give  each  party  an  equal 
privilege  without  subjecting  the  one  (to  wit,  the  adminis- 
trator) to  the  disadvantage  of  letting  in  the  other  to  testify 
to  matters  of  which  the  administrator  could  know  nothing 
personally.  To  this  extent  the  act  of  1880  modified  the  ear- 
lier law,  the  alteration  being  to  partially  qualify  each  party 
without  reference  to  the  action  of  the  other.  Thus,  if  the 
representative  offers  himself  as  a  witness  for  this  limited 
purpose,  it  does  not  eiiable  the  adversary  to  gain  the  posi- 
tion of  vantage.  But  if  the  representative  offers  himself 
under  the  earlier  law,  and  is  examined  as  a  witness  for  all 
purposes,  the  other  party  has  the  same  right  to  testify 
without  restriction.  Again,  no  necessary  conflict  arises 
between  this  (act  of  1880)  and  the  prior  enactment  on  the 
subject  upon  which  a  repeal  by  implication  can  arise. 
The  representative  may  still  avail  himself  of  the  right  to 
testify  generally  under  the  law  of  1874,  and  thereby  render 
his  adversary  competent  to  a  like  extent.  In  that  case  it 
is  not  the  act  of  1880  which  permits  the  wider  range  of 
evidence,  but  the  express  language  of  the  earlier  law.  The 
proviso  in  the  act  of  1880,  the  court  says,  is  a  limitation 
only  upon  the  operation  of  the  act  of  1880;  it  simply  cir- 
cumscribes the  extent  to  which  testimony  may  be  given 
under  that  act.  Mr.  Justice  Van  SyckeP^^  says:  'My  con- 
clusion is  that,  if  the  representative  offers  himself  as  a  wit- 
ness, and  testifies  to  any  transaction  with  or  statement  by 

B9e  McCartin  v.  McCartin,  45  N.  J.  B9g  McCartin  v.  McCartin,  supra,  at 

Eq.  265,  17  Atl.  809.  pages  268  and  810,  respectively. 

B9f  McCairtin  v.  McCartin,  stipra,  at 
pages  267  and  810,  respectively. 
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tlie  testator  or  intestate,  the  other  party  may  be  a  witness 
in  his  own  behalf  as  to  all  transactions  with  or  statements 
by  such  testator  or  intestate  which  are  pertinent  to  his 
case.'  Obviously,  the  only  test  which  can  be  applied  to 
ascertain  if  the  representative  offers  himself  as  a  witness, 
under  the  act  of  1874,  is  that  in  testifying  he  oversteps  the 
boundary  fixed  in  the  act  of  1880.  Under  the  last-men- 
tioned act,  he  is  a  competent  witness  to  all  purposes,  except ' 
to  testify  to  any  transaction  with  or  statement  by  the  testa- 
tor or  intestate.  So  that,  if  his  testimony  does  not  extend 
beyond  that  prescribed  limit,  the  law  will  assume  he  is  tes- 
tifying under  the  act  of  1880.  If,  however,  he  goes  one 
step  further,  the  act  of  1880  ceases  to  be  enabling,  and  the 
representative  must  then  be  assumed  to  have  elected  to  tes- 
tify under  the  act  of  1874." 

In  Texas,  it  has  been  held  that  a  party  is  prohibited 
from  testifying,  not  merely  as  to  statements  by  the  deceased 
to  him,  or  transactions  between  him  and  the  deceased, 
but  also  as  to  such  statements  to  or  transactions  be- 
tween deceased  and  third  persons,  and  that,  too,  although 
occurring  when  the  witness  had  no  interest  therein.  Gould, 
C.  J.,  said :  * '  The  statute  had  in  view,  primarily,  a  transac- 
tion between  parties,  one  of  whom  had  since  died,  and 
whose  heirs  or  representatives  were  engaged  in  a  suit  with 
the  survivor.  As  to  such  a  transaction  neither  party  was 
allowed  to  testify.  The  survivor  should  not,  because  the 
mouth  of  the  other  party  to  the  transaction  was  forever 
closed.  But  the  heir  or  representative,  if  perchance  he 
knew  aught  of  the  facts,  although  it  was  not  a  transaction 
with  him,  was  also  forbidden  to  testify  about  it;  for  to 
allow  him  to  do  so,  would  be  to  give  him  the  advantage 
over  one  whose  mouth  the  statute  had  closed.'"^"     In  Wis- 

80  Parks  v.   Caudle,   58    Tex.    216.  Civ.  App.),  95  S.  W.  1126,  the  testi- 

See,   also,  Barrett  T.   Eastham  Bros.  mony  admitted,  in  an  action  by  chil- 

(Tex.    Civ.   App.),   86    S.   W.    1057;  dren   to   recover   their  mother's   coni- 

Stringfellow  v.  Montgomery,  57  Tex.  munity  interest,  of  the  mother's  eon- 

349.     In    Edelstein     v.   Brown    (Tex.  duct  toward  the  defendant,  who  denied 
Evidence  IV — 55 
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consin,  -under  a  statute  excluding  testimony  of  a  party  as 
to  any  conversation  or  transaction  had  by  him  with  a  de- 
<jeased  person  under  whom  he  claims,  the  testimony  of  a 
third  person,  present  and  constructively  participating  in  the 
conversation  or  transaction  by  in  any  way  exerting  an  influ- 
ence in  respect  thereto,  is  also  excluded.®^  In  the  Wisconsin 
case  last  cited  Marshall,  J.,  said  "Did  the  court  err  iu  reject- 
ing the  evidence  of  defendants,  or  either  of  them,  respecting 
a  conversation  claimed  to  have  been  had  by  them  with  the 
payee  in  respect  to  the  note?  Such  evidence  was  rejected 
primarily  under  section  4069,  Statutes  of  1898.  That  it 
was  properly  rejected  as  to  the  one  confessed  to  have  had 
the  conversation  is  too  clear  for  discussion.  As  to  the 
other,  the  correctness  of  the  ruling  turns  on  whether  the 
person,  not  actually  taking  part  in  the  conversation  or 
transaction,  was  by  his  presence  and  influence  a  partici- 
pant therein."^'-  So  at  the  outset  the  court  had  to  pass 
upon  a  question  of  competency,  involving  determination  of 
a  matter  of  fact.  In  that  situation  it  is  elementary  that 
the  result  is  not  disturbable  on  appeal  unless  manifestly 
wrong."  But  the  witness  cannot  rebut  testimony  given  by 
a  third  person  as  to  what  took  place  in  an  interview  be- 
tween himself  and  the  deceased  or  incompetent  person  as 
to  the  transaction.*^ 

§  791  (794).     The  rule  in  respect  to  account-books. — It 

will  be  remembered  that  in  the  days  when  parties  to  actions 
were  incompetent,  an  exception  was  made  with  regard  to 
their  books  of  account,  which  were  admitted  subject  to  more 

the  marriage,  was  held  obmpetent  and  Under  the  Minnesota  statute:   Peder- 

not  within  Revised  Statutes  of  1895,  son   v.   Christoffersou,   97   Minn.   491^ 

section  2302.  106   N.   W.   958    (Gen.     Stats.     1894, 

«l  Holway    v.    Sanborn,    145    Wis.  §5660). 

151,  130  N.  W.  95;  Wis.  Stats.  1898,  ou  Sehiiltz  v.  Culbertson,  125  Wis. 

sec.  4069.     See,  also,  under  the  Ken-  169,  103  N.  W.  234. 

tuoky  statute,  Hopkins  v.  Faeber,  86  62  Allen  v.  Jones,  1  Ind.  App.  63, 

K7.  223,  5  S.  W.  749;  Witt  v.  Mober-  27  N.  E.  116  (Rev.  Stats.  1881,  §  498; 

ley,  19  Ky.  Law  Rep.  847,  42   S.  W.  Acts  1883,  p.  102). 
338  (Civ.  Code  Ky.,  §  606,  subd.  2). 
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or  less  stringent  conditions,  among  them  the  suppletory  oath. 
The  same  exception  is  preserved  under  the  statutes  prohib- 
iting the  survivor  from  testifying  against  the  representative 
of  the  deceased  adversary.  And  hence  the  account-books 
of  either  party  may  be  introduced  in  evidence,  even  if  one 
party  to  the  transaction  is  dead.  But  the  court  must  first 
be  satisfied  by  evidence  that  tliey  contain  a  full  and  fair 
account  of  the  transaction  of  the  deceased  or  incompetent 
person  with  the  adverse  party.®^  Evidence  may  be  given 
by  the  party,  otherwise  incompetent,  to  verify  the  books, 
in  exactly  the  same  way  as  the  suppletory  oath  was  for- 
merly admitted.**  Thus  it  is  held  that  a  statute  prohibit- 
ing a  party  to  an  action  or  proceeding,  or  person  interested 
in  the  event,  etc.,  from  testifying  as  a  witness  in  regard 
to  any  transaction  or  communication  between  such  witness 
and  a  person  at  the  time  of  such  examination  deceased,  in- 
sane or  lunatic,  does  not  prohibit  the  admission  in  evidence 
in  favor  of  either  party  of  the  shop-books  and  books  of 
account  of  either  party,  in  which  the  charges  and  entries 
shall  have  been  originally  made;  nor  does  it  prohibit  the 
introduction  in  evidence  of  the  suppletory  oath  of  the  party 
in  connection  with  such  books  of  account,  to  the  effect  that 
the  articles  charged  therein  were  delivered,  or  the  items  of 
labor  and  services  therein  charged  were  actually  per- 
formed, and  that  the  entries  thereof  were  made  at  or  about 
the  time  of  the  transaction,  and  are  the  original  entries, 
and  that  the  charges  have  not  been  paid.  Such  books,  to 
be  admissible  in  such  cases,  must  appear  to  be  fairly  kept, 

63  Roche  V.  Ware,  71  Cal.  375,  60       out  objection,  he  was  allowed  to  tes- 
Am.  Rep.  539,  12  Pae.  284;  Keener  v.       tify  to  value  of  the  services:  Kwiecin- 


Zartman,  144  Pa.  179,  22  Atl.  889 
Ailing  V.  Brazee,  27  111.  App.  595 
Strickland     v.    Wynn,    51     Ga.     600 


ski  V.   Newman's    Estate,    137    Mich. 
287,  100  N.  W.  391. 

6*  See  eases  cited  in  preceding  note, 


Lewis  V.  Meginniss,  30  Fla.   419,   12  and,   further,   Haines   v.   Christie,   28 

South.     19;     Dysart     v.    Purrow,     90  Colo.  502,  66    Pae.  883;     Anthony  v. 

Iowa,  59,  57  N.  W.  644;  SwafPord  v.  Stinson,  4  Kan.   180;    Silver  v.  Wor- 

White,  28  Ky.  Law  Rep.  119,  89  S.  W.  cester,  72  Me.  322;  Tierney  v.  Hannon, 

129.     See,  also,  Cargill  v.  Atwood,  18  81   Mo.   App.  488;    Snell  v.   Parsons, 

E.    I.    303,    27     Atl.   214.     Where    a,  59  N.  H.  521;  Leggett  v.  Glover,  71 

physician's  books  were  received  with-  N.  C.  211. 
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and  free  from  erasures  and  interlineations,  to  be  judged 
of  by  the  court.*'*  In  some  states  the  statute  specially  pro- 
vides for  the  introduction  of  the  books  in  evidence  and 
that  they  may  be  verified  by  the  party.*^  It  is  also  held 
that  the  party  sued  by  the  representative  of  a  deceased 
person  cannot  produce  his  own  books  containing  entries 
which  were  a  mere  written  declaration  of  the  fact  that  he 
had  paid  to  the  deceased  party  the  amount  alleged  to  be 
owing.  They  were  contemporaneous  with  the  principal 
fact  of  payment  and  are  regarded  in  the  eye  of  the  law  as 
verbal  acts,  being  part  and  parcel  of  the  res  gestae.^'' 
In  an  Alabama  case  the  court  said:  "The  question  pre- 
sented for  decision  in  this  case  is,  whether,  in  a  suit  brought 
by  an  administrator  of  a  deceased  person  against  a  defend- 
ant, the  latter  is  competent,  under  section  3058  of  the  pres- 
ent code  (1876),  to  prove  for  himself  certain  entries  made 
by  him,  which  had  reference  to  a  transaction  with  the  de- 
ceased during  his  lifetime.  The  above  section  removes  all 
incompetency  based  upon  the  fact  of  the  witness  being  a 
party,  or  interested  in  the  issue,  in  other  than  criminal 

65  Chapin  t.  Mitchell,  44  Fla.  225,  testify  for  himself  as  to  the  eorrect- 
32  South.  875;  City  Sav.  Bank  v.  ness  of  original  entries  made  by  him 
Enos,  145  Cal.  167,  67  Pac.  52.  in  an  aeeounting  according  to  the 
Books  of  account  kept  by  the  de-  usual  course  of  business,  though  the 
ceased,  if  not  containing  proof  of  the  person  against  whom  they  have  been 
payment  of  plaintiff's  claim,  may  be  made  may  have  died  or  become  of 
looked  to  for  evidence  of  the  negative  unsound  mind.  In  Galbraith  v. 
fact  of  nonpayment  by  the  deceased  Starks,  25  Ky.  Law  Rep.  2090.  79 
during  his  lifetime;  and  notwithstand-  S.  W.  1191,  the  court,  speaking  of  the 
ing  the  inhibition  of  section  1880  of  object  of  the  statute,  said:  "Its  pur- 
the  Code  of  Civil  Procedure,  the  found-  pose  is  to  allow  the  debtor  himself 
ation  for  the  introduction  of  such  to  testify  to  the  correctness  of  entries 
account-books,  if  kept  by  plaintiff  for  made  by  him  in  his  books  kept  ac- 
the  deceased,  may  be  laid  by  the  tes-  cording  to  the  usual  course  of  business 
timony  of  the  plaintiff:  Cowderey  v.  in  those  cases  where  the  books  them- 
MeChesney,  124  Cal.  363,  57  Pac.  221.  selves  at   common  law  were  evidence 

66  In  Kentucky,  Civ.  Code  Prac,  of  the  facts  set  out  in  them.  It  was 
§  606,  subsec.  2,  provides  that  no  not  designed  to  change  the  rule  as  to 
person  shall  testify  for  himself  con-  what  books  were  evidence."  See, 
cerning  any  statement  of  or  transae-  also,  Clark  v.  Clark,  122  Ky.  145,  91 
tion  with  a  deceased  person.     Subsec-  S.  W.  284. 

tion  6  provides    that  a  person    may  «7  1  Greenl.  Ev.,  §  120. 
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cases,  *  except  that  neither  party  shall  be  allowed  to  testify 
against  the  other,  as  to  any  transaction  with,  or  statement 
by,  any  deceased  person  whose  estate  is  interested  in  the 
result  of  such  suit,  or  when  such  deceased  person,  at  the 
time  of  such  statement  or  transaction,  acted  in  any  repre- 
sentative or  fiduciary  relation  whatever  to  the  party 
against  whom  such  testimony  is  sought  to  be  introduced. '  ^'"' 

"The  reason  upon  which  this  statute  is  based  seems  to 
be,  that  there  should  be  no  admissibility  unless  there  is 
mutuality ;  that  when  the  lips  of  one  party  to  a  transaction 
are  sealed  by  death,  those  of  the  other  must  in  like  manner 
be  sealed  by  law.*''"  Its  purpose  and  policy  is  to  exclude 
the  living  from  testifying  against  the  dead,  because  the 
latter  cannot  be  heard  in  explanation  or  contradiction,  and 
it  has  been  held  to  apply  to  all  cases  involving  a  direct, 
immediate  conflict  of  interest  between  the  proposed  witness 
and  the  estate  of  a  decedent,  where  the  purpose  or  effect  of 
such  evidence  is  to  diminish  the  rights  of  the  decedent,  or 
of  those  claiming  in  succession  under  him.*^° 

"Applying  these  principles,  we  do  not  think  that  the  de- 
fendant Tolson  was  a  competent  witness,  under  the  stat- 
ute, to  prove  the  various  book  entries  to  which  he  was  per- 
mitted to  testify  in  the  court  below.  These  entries  were  a 
mere  written  declaration  of  the  fact  that  the  defendants 
had  paid  for  the  com  which  they  purchased  from  the  de- 
ceased in  his  lifetime They  clearly  constituted  a 

part  of  the  transaction  with  the  deceased,  and  come  within 
the  statutory  prohibition.  To  allow  a  defendant  to  prove 
such  entries  by  his  own  oath,  against  the  estate  of  a  de- 
cedent, would  be  to  permit  him  to  accomplish  indirectly 
what  he  is  prohibited  from  doing  directly  by  the  express 
mandate  of  the  statute.""*  In  New  York  it  is  neces- 
sary   to    produce    the    books    and    identify    them.     The 

67a  Ala.  Code  of  1876,  §  3058.  Sledge,  62   Ala.   566 ;    Key  v.  Jones, 

67b  1  Whart.  Ev.,  §466;  Kumpe  v.  Admr.,  52  Ala.  238;   Beadle  v.  Gra- 

Coons,  63  Ala.  448.  ham,  Admr.,  66  Ala.  99. 

67o  Alabama  Gold  Life  Ins.  Co.  v.  68  Dismukgs  v.  Tolson,  67  Ala.  386. 
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party  may  do  this  and  may  testify  that  he  made  the  en- 
tries in  them  at  the  time  the  transactions  referred  to  oc- 
curred. It  is  then  necessary  to  prove  the  correctness  of 
the  books  by  the  testimony  of  third  persons.  In  a  recent 
case,  these  facts  having  been  proved,  it  was  held  the  books 
were  properly  admitted.  * '  Any  other  rule, ' '  said  the  court, 
"would  render  it  impossible  in  the  majority  of  cases  to 
establish  a  claim  against  an  estate,  where  the  claim  con- 
sists of  many  items  of  goods  sold  and  services  rendered."®* 
In  Nevada  it  is  held  that  in  a  suit  to  establish  a  partner- 
ship the  private  books  of  the  plaintiff  containing  his  account 
of  the  dealings  alleged  to  be  joint  and  also  of  his  pri- 
vate business  were  excluded.  "While  copartnership  books 
might  be  competent  for  the  purpose  of  establishing  the  ex- 
istence of  a  partnership,  these  books  were  not  claimed  in 
the  record  to  be  partnership  books.  It  was  not  admitted, 
or  otherwise  shown,  that  they  were  partnership  books. 
In  fact,  the  offer  discloses  that  they  were  kept  by  the  appel- 
lant, and  contained  the  transaction  of  his  individual  mer- 
cantile business  and  the  copartnership  milling  business. 
If  the  record  of  transactions  with  the  deceased    in  his 

69  In    re    Bunions,    71    Misc.    Rep.  tified  by  him  as  his  book  of  accounts. 

641,  130  N.  T.  Supp.  1039.     In  this  He  testified  that  he  made  the  entries 

case  the  old  decision  of  Davis  v.  Sea-  in  it,  and  that  he  so  made  them  at 

man,   64   Hun,   572,   19   N.   Y.   Supp.  the  time  the  transactions  referred  to 

260,  was  distinguished,  as  in  that  case  occurred,  and  that  he  kept  no  clerk, 

the   only   evidence   that   the   claimant  He  then  proved  by  others  that  some 

kept  correct  books  was  his  own  testi-  of  the  services  charged  for  were  ren- 

mony.     He  merely  produced  his  own  dered,    that   some   of    the    medicines 

record  of  his  dealings  with  the  dece-  charged  for  were  delivered,  that  the 

dent  and  thea  swore  the  record  was  amounts  charged  were  reasonable,  and 

correct.     To  the  same  effect,  see  Boyd  that  he  kept  correct  books,  the  latter 

V.  Cauthen,  28  S.  C.  72,  5  S.  E.  170.  fact  being  shown  by  the  testimony  of 

In  Ee  Bunions,  supra,  the  claim  was  several  persons  who  had  settled  with 

for   services   rendered   and   medicines  him  from  the  book  during  the  period 

furnished    to    the    decedent    by    the  covered   by   the   account   in  question, 

claimant  as  a  physician.     The  render-  that   their   accounts   upon    the  books 

ing   of    the   services   was   abundantly  were  shown   to   them,   and  that   they 

proved  by  the  claimant's  book  of  ae-  found  them   correct.     See,   also,   Cor- 

counts,  if  such  book  was  properly  re-  less    v.    Carlisle,    137   App.   Div.   611, 

ceived   in    evidence.     This    book  was  122'  N.  Y.  Supp.  407. 
produced   by  the  claimant   and    iden- 
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lifetime,  entered  by  the  appellant  in  these  books,  was  com- 
petent for  the  purpose  of  establishing  the  existence  of 
a  partnership,  when  authenticated  by  the  oath  of  the  appel- 
lant, then  why  was  not  appellant  competent  to  testify 
directly  to  the  transactions  without  regard  to  the  books? 
If  he  could  by  his  testimony  render  the  transactions  shown 
by  the  books  material  to  the  issue,  then  he  was  competent 
to  testify  in  his  action  to  the  transactions  had  with  Stock 
(the  alleged  partner)  in  his  lifetime.  If  such  were  the  rule 
of  the  statute,  we  can  see  no  reason  why  he  would  not  be 
competent  to  testify  to  the  terms  and  conditions  of  the 
agreement  of  copartnership.  It  seems  to  us  that  the  plaip 
language  of  the  statute  quoted  closed  the  mouth  of  the  ap- 
pellant, as  death  had  sealed  the  lips  of  Stock. ' '  ■^''  The  ad- 
verse party  cannot,  however,  testify  that  the  deceased  or 
incompetent  person  gave  him  a  book  containing  an  account 
of  money  claimed  to  have  been  deposited  with  the  deceased 
or  incompetent  person,  by  the  adverse  party,  when  such 
book  is  not  produced  in  court  ;'^^  nor  can  the  adverse  party 
testify  to  a  settlement  of  the  book-account  sued  upon  by  the 
representative.''^ 

§  792  (795).    Further  applications  of  the  rule— Wills.— 

While  it  has  been  held  that  these  statutes  apply  to  all  civil 
actions  and  proceedings,  including  those  to  probate  a  will, 
as  well  as  actions  arising  in  tort  or  on  contract,''^  yet  pro- 
ponents and  beneficiaries  are  not,  as  a  rule,  disqualified  to 
testify  as  to  the  execution  of  a  ivill  or  the  genuineness  of 
the  signature,  for,  while  the  making  of  the  will  is  a  trans- 
action, it  is  not  such  a  transaction  with  these  persons  as 

70  Schwartz  v.  Stock,  26  Nev.  128,       Laws,     §    3474;     Eev.     Laws      1912, 

65  Pac.  351.     This  case  usefully  dis-       §   5419). 

cusses  Buckley   v.   Buckley,   12    Nev.  '^^  Lane  v.  Rogers,  113  N.  C.  171, 

423,  16  Nev.   180;    Crane  v.   Gloster,       "^^  ^-  ^-  ^^''• 

'  '72  Johnson  v.  Dexter,   37  Vt.   641. 

13  Nev.  279;   Jones  v.  Gammans,  11  ,3  ^^j^^  ^    ^^^^^^  gg  j^    ^    3^^^ 

Nev.  249,  and  section  379  of  the  j  Atl.  1,  56  Am.  Eep.  521,  and  note 
Nevada    Civil    Practice   Act    (Comp.      and  cases  there  cited. 
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will  make  them  incompetent  witnesses.  The  proceedings 
for  the  probate  of  a  will  are  in  their  nature  ex  parte.''*  It 
is,  of  course,  only  open  to  us  to  generalize  on  the  subject, 
for  the  variations  in  the  wording  of  the  statutes  and  in  the 
construction  of  similar  statutes  render  it  imperative  to  con- 
sult the  statutes  and  decisions  of  the  jurisdiction  in  all  cases. 
In  many  jurisdictions  the  statute  is  interpreted  as  intended 
to  protect  the  estates  of  deceased  persons  from  assaults, 
and  relates  to  proceedings  wherein  the  decision  sought  by 
the  party  so  testifying  would  tend  to  reduce  or  impair  the 
estate,  and  does  not  relate  to  the  relative  rights  of  the  heirs 
or  devisees  as  to  the  distribution  of  an  estate  in  a  proceed- 
ing by  which  the  estate  itself  is  in  no  event  to  be  reduced 
or  impaired.'^^  These  authorities  hold  that  such  controversy 
is  between  living  parties,  who,  on  the  one  side,  are  the 
devisees  or  legatees  under  the  will,  and,  on  the  other,  the 
heirs  at  law  of  the  testator.  The  former  claim  to  take  the 
estate  under  the  will,  the  latter,  under  the  statute  regulat- 
ing the  descent  of  estates,  insisting  that  the  alleged  will 
is  a  nullity.  ' '  The  act  of  the  testator  in  making  the  alleged 
will  is  the  only  subject  matter  of  the  investigation.  The 
estate  of  the  testator  is  not  interested.  The  interests  of 
those  claiming  to  succeed  to  it  either  by  operation  of  law 
or  by  operation  of  the  will  are  alone  involved.     The  estate 

T4  Martin    v.    McAdams,    87    Tex.  Ky.    607;    Millay   v.    Wiley,    46    Me. 

225,  27  S.  W.  225;  Loder  v.  Whelp-  230;    Shailer   v.   Bumstead,   99   Mass. 

ley,   111   N.  Y.   239,   18   N.   E.   874;  112;     McHiigh     v.     Fitzgerald,     103 

'Snider  v.  Burks,  84  Ala.  53,  4  South.  Mich.  21,   61   N.  W.   354;   Tucker  v. 

225;     Garvin's     Admr.     v.     Williams,  Whitehead,   59   Miss.   594;    Harris   v. 

50     Mo.     206.     See    the    late    cases:  Hays,  53  Mo.  90;   Williams  v.  Miles, 

In  re  Veazey's  Will  (N.  J.),  85  Atl.  63   Neb.   463-479,   110   Am.   St.  Rep. 

176;  Sohnablev.  Henderson  (Tex.  Civ.  431,   4  Ann.   Caa.   306,   62   L.   K.    A. 

App.),  152  S.  W.  231.  383,  94  N.  W.   705,  96   N.  W.   151; 

75  Henry  v.  Hall,   106  Ala.  84,  54  Mackin  v.  Maekin,  37  N.  J.  Eq.  528; 

Am.    St.    Eep.    22,    17    South.    187;  Foster's    Exrs.   v.   Dickerson,    61   Vt. 

Poulson    V.    Stanley,    122    Cal.    655,  233,    24    Atl.    253;     In    re    Miller's 

68    Am.    St.    Rep.    73,    55   Pac.    605;  Estate,    31    Utah,    415,    88   Pac.   338, 

Hays  V.  Ernest,  32  Pla.  18,  13  South.  which   overrules   Atwood's   Estate,   14 

451;   Fleming  v.   Mills,   182   lU.  464,  Utah,    1,    60    Am.    St. ,  Eep.    878,    45 

55  N.  E.  373;   Flood  v.  Pragoflf,  79  Pac.  1036. 
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remains  intact  and  undiminished  whatever  may  be  the  re- 
sult of  the  controversy,  and  the  subject  matter  of  the  inves- 
tigation is  not  a  transaction  with  nor  a  statement  by  the 
decedent.  As  to  such  an  investigation,  the  parties  to  the 
suit  and  those  interested  in  the  result  thereof  are  upon 
terms  of  equality  in  regard  to  the  opportunity  of  giving 
testimony.  Our  conclusion,  therefore,  is  that  all  the  par- 
ties interested  are  competent  to  testify  to  any  fact  which 
is  relevant  and  material  to  the  issue  involved."^®  The 
following  illustrations  exhibit  the  different  conclusions. 
Dealing  first  with  those  which  hold  that  the  statute  does 
not  apply  to  cases  of  wills,  we  find  that  proceedings  in  ref- 
erence to  the  establishment  or  invalidating  of  a  will  stand 
on  a  different  foundation  from  ordinary  actions  at  law  or 
causes  of  action.  They  are  of  the  nature  of  a  proceeding 
in  rem.  The  heirs  at  law  and  devisees  are  made  nominal 
parties,  but  in  truth  the  proceeding  is  ex  parte,  and  all  are 
competent  witnesses.^^  In  Maine  a  well-known  case  de- 
cides that  the  heirs  of  a  testator  who  contest  the  probate 
of  his  will  are  not  excluded  as  witnesses  "as  heirs  of  a 
deceased  party,"  as  being  within  the  exception  in  the 
statute,  which  provides  that  "no  person  shall  be  excused 
or  excluded  from  being  a  witness  in  any  civil  suit  or  pro- 
ceeding at  law  or  in  equity  (including  special  proceedings 
before  courts  of  probate),  by  reason  of  his  interest  in  the 
event  thereof  as  party  or  otherwise,  except  at  the  time  of 
trial,  the  party  prosecuting,  or  the  party  defending,  or 
any  one  of  them,  is  an  executor  or  an  administrator,  or 
made  a  party  as  heir  of  a  deceased  party."''*    In  Rhode 

76  In  re  Miller's  Estate,  supra.  78  Nash  v.  Eeed,  46  Me.  168,  See 
See,  also,  Milton  v.  Hunter,  13  Bush  Me.  Eev.  Stats.,  c.  82,  §§  78,  83,  84; 
(Ky.),  163;  Birmingham  So.  E.  v.  Millay  v.  Wiley,  46  Me.  230.  In 
Cuzzart,  133  Ala.  262,  31  South.  McKeen  v.  Frost,  46  Me.  239,  which 
979.  In  Wisconsin,  it  is  held  that  was  an  appeal  from  a  decree  of  the 
the  executor  is  competent  if  not  a  probate  court  allowing  a  will,  it  was 
beneficiary:  Anderson  v.  Laugen,  held  that  a  person  named  as  ex- 
122  Wis.  57,  99  N.  W.  437.  ecutor    in    a,   will   is   not    really    and 

77  Garvin's  Admr.  v.  Williams,  legally  such  until  the  will  is  proved 
supra.  See,  also,  Dickey  v.  Maleehi,  and  he  has  given  bond;  and  in  a 
6  Mo.  177,  34  Am.  Dec.  130.  contest  as  to  its  execution,  he  is  not 
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Island,  it  has  been  held  that  a  party  appealing  from  a 
decree  of  a  court  of  probate  establishing  a  will  and 
admitting  it  to  probate  is  not  disqualified  from  testify- 
ing upon  his  own  offer.  Among  other  reasons  given  for 
the  decision  is  this,  that  the  operation  of  the  decree  ad- 
mitting the  will  to  probate  is  suspended  by  the  appeal, 
except  so  far  as  it  admits  the  executor  on  giving  bond  to 
collect,  receive  and  take  possession  of  the  estate  of  the  tes- 
tator, and  it  is  not,  therefore,  as  an  executor  that  the  appel- 
lee is  a  party  to  an  appeal,  for  he  has  no  capacity  as  exec- 
utor for  any  purpose  except  to  collect,  receive  and  take 
possession  of  the  estate  of  the  testator.^®  In  Georgia,  a 
legatee  on  probate  of  a  nuncupative  will,  which  is  caveated 
by  the  heirs  at  law,  is  a  competent  witness  in  favor  of  the 
validity  of  the  will.  The  term  "other  party  to  the  con- 
tract, ' '  used  in  the  statute,  is  held  not  to  include  an  executor 
of  a  will.^*  In  Pennsylvania,  by  the  express  terms  of  the 
statute,  neither  a  party  nor  any  person  interested  is  ex- 
cluded from  testifying  in  this  class  of  cases.*^  In  Tennes- 
see it  has  been  held  that  a  contest  over  a  will  is  not  a  suit 
by  or  against  an  executor  in  such  a  sense  as  to  bring  the 
parties  within  the  exception  in  the  statute,  which  provides 
that  "in  actions  or  proceedings  by  or  against  executors, 
administrators  or  guardians,  in  which  judgments  may  be 
rendered  for  or  against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other  to  any  transaction  with  or  state- 
ment by  the  testator,  intestate  or  ward,  unless  called  to 
testify  by  the  opposite  party.  "^^  Neither  the  proponent 
nor  the  caveator,  in  a  contest  over  the  admission  of  a  will 
to  probate,  is,  as  such,  in  any  way  limited  in  his  testimony 

•within   the   exception   of   the   statute.  named  differs  from  the  New  Hamp- 

The   court   said:  "If   the   will   should  shire   statute.     See  Welch  v.   Adaras, 

not   be    approved,   he    never   becomes  63  N.  H.  344,  56  Am.  Kep.  521. 

an  executor."  80  Brown    v.    Carroll,   36   Ga.    568; 

79  Hamilton  v.  Hamilton,   10  R.   I.  Deupree  v.  Beupree,  45  Ga.  415. 
538.     See,     also,     the     Massachusetts 

statute:  Mass.    Gen.    Stats.,    c.    131,  ''  ^""^^   '■  ^oranflo,  73  Pa.  357; 

§   14;   Shailer  v.  Bumstead,  99  Mass.  ^""^^  ^-  ^^'''^''  ^°  ^^-  ^''^■ 

112-.     The    statute   of   the   state    last  82  Orr  v.  Cox,  3  Lea  (Tenn.),  617. 
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Ly  the  fact  that  he  is  a  party  to  the  proceedings.  A  pro- 
ponent may  have  no  interest  in  the  controversy,  except  as 
he  may  be  interested  to  receive  the  compensation,  as  exec- 
utor, for  his  services  in  settling  the  estate,  or  performing 
the  trusts  devolved  on  him  by  the  will,  which  he  cannot 
receive  if  the  will  be  denied  probate.*^  In  Michigan  the 
statute  which  excludes  matters  equally  within  the  knowl- 
edge of  the  decedent  does  not  apply  to  contested  will  eases. ^* 
A  beneficiary  is  a  competent  witness  as  to  the  capacity  of 
a  deceased  person  to  make  a  will;^^  in  Iowa  it  was  held 
that  the  wife  of  a  legatee  is  also  competent  to  testify  to  the 
mental  condition  of  the  deceased.**  But  such  testimony 
must  be  based  on  personal  observation  and  not  on  any 
transactions  or  communications  had  with  the  deceased.  ^''^ 
The  jurisdictions  in  which  the  opposite  rule  is  adopted 
are  equally  numerous,  and  their  pronouncements  equally 
positive.  But  it  must  be  remembered  that  the  language 
of  the  statutes  frequently  supports  the  decision.  In  New 
Hampshire,  the  reason  which  forbids  the  surviving  party 
to  testify  in  other  cases  is  held  equally  applicable  to  pro- 
ceedings for  the  probate  of  a  will.  In  a  well-known  case 
in  that  state,*^^  the  court  reiterated  the  rule  laid  down 
in  a  long  line  of  cases  that  where  the  deceased  had  personal 
knowledge  of  the  matter  in  dispute,  and  might,  if  living, 
be  a  witness,  it  would  be  unequal  and  unjust  to  allow  the 

83  The  proceedings  are  not  a  suit,  See  the  late  cases:  Whitehead  v. 
but  a  judicial  inquiry  whether  the  Kirk  (Miss.),  61  South.  737;  Rake- 
instrument  before  the  court  is  the  straw  v.  Pratt,  160  N.  C.  436,  76 
last   will   and   testament    of    the    de-  S.  E.  259. 

ceased:  Mackin  v.   Maekin,  37  N.   J.  86  Denning    v.    Butcher,    91    Iowa, 

Eq.  528.  425,  59  N.  W.  69. 

84  McHugh      V.      Fitzgerald,      103  *"  ^oder   y.    Whelpley,    111'  N.    Y. 
Mich.  21,  61  N.  W.  354.  2^9,  18  X.  E.  874.     See,  also,  Gold- 
thorp's  Estate,  94  Iowa,  336,  58  Am. 

85  Foster's  Ex.  v.  Dickerson,  64  gj  Rgp  ^qq^  gg  n.  W.  845.  A 
Vt.  233,  24  Atl.  253;  Sim  v.  Russell,  creditor  has  been  held  to  be  a  eom- 
90  Iowa,  656,  57  N.  W.  601;  Staser  petent  witness  not  being  a  party  or 
V.  Hogan,  120  Ind.  207,  21  N.  E.  beneficiary:  In  re  Young's  Will,  123 
911,  22  N.  E.  990;  Williams'  Exr.  v.  n.  C.  358,  31  S.  E.  626. 
Williams,  90  Ky.  28,  13   S.  W.  250.  87a  Welch  v.  Adams,  supra. 


§  792  (795)       THE  LAW   OF  EVIDENCE  IN   CIVIL   CASES.  876 

siirvivor  to  testify,  inasmuch  as  the  other  party,  being 
dead,  could  not  contradict  or  explain  the  evidence.  But,  as 
a  general  rule,  when  the  deceased  had  knowledge  of  the 
facts,  and  might,  if  living,  be  a  witness,  it  would  be  un- 
equal and  unfair  to  allow  the  survivor  to  give  his  uncon- 
tradicted and  unexplained  account  of  the  transaction,  and 
that  for  ordinary  cases  the  safe  guide  and  the  decisive 
test  is  found  in  the  inquiry,  whether  the  deceased  if  alive 
could  testify  to  the  same  matters.  These  observations 
have  been  approved  in  numerous  subsequent  cases. *'^''  "In 
these  cases, ' '  said  the  court,  '  *  the  matter  in  dispute,  or  the 
transaction  about  which  the  deceased,  if  living,  might  tes- 
tify, was  in  relation  to  some  contract  entered  into,  or  tort 
done  or  suffered  by  the  deceased  in  his  lifetime,  the  cause 
of  action  accruing  in  the  lifetime  of  the  deceased  party. 
In  the  action  prosecuted  after  his  decease,  his  executor  or 
administrator  was  a  party  in  his  representative  capacity; 
but  we  think  the  reason  which  forbids  the  surviving  party 
to  testify  in  that  class  of  cases,  unless  the  executor  or 
administrator  elects  to  testify,  is  equally  applicable  in  a 
trial  of  an  appeal  upon  the  probate  of  a  will.  The  executor 
represents  all  the  devisees  and  legatees,  and  prosecutes  or 
defends  the  appeal  in  their  interest.  In  a  certain  sense, 
also,  he  may  be  said  to  represent  the  testator  who  can  no 
longer  speak  for  himself.  The  right  of  a  person  to  dispose 
of  his  estate  at  his  pleasure  is  destroyed  or  endangered, 
unless  someone  shall  act  as  his  representative  when  it  is 
offered  for  probate.  It  is  the  duty  of  the  executor  to 
cause  the  will  to  be  proved,  or  file  it  in  the  probate  office 
with  his  refusal  in  writing  to  accept  the  trust.^'^"  He  has 
sufficient  interest  in  the  estate  of  the  testator  to  give  him 
a  right  under  the  statute  to  claim  and  prosecute  an  appeal 
from  a  decree  of  the  probate  court  refusing  to  admit  the 
will  to  probate.^"     The  probate  of  the  will  does  not  give 

87b  Page  V.  Whidden,  59  N.  H.  507,  87c  >r.  H.  Gen.  Laws,  c.  194,  §  3. 

511,  and   a  long  line   of   cases   from  87a  Shirley  v.  Healds,  34  N.  H.  407 ; 

Harvey  v.  Hilliard,  47  N.  H.  551,  to  Richardson  v.  Martin,  55  N.  H.  45. 
English  V.  Porter,  63  N.  H.  206. 
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him  any  interest  or  title  either  to  things  in  action  or  posses- 
sion; for  he  has  the  whole  title  and  interest  by  the  will; 
and  not  by  the  probate.^^°  The  property  in  the  goods  is 
vested  in  him  before  probate."'  'Before  probate  of  the 
will,  not  only  is  the  person  named  as  executor  seised  of 
all  the  personal  estate  of  the  deceased,  as  trustee  of  the 
legatees  and  others,  but  he  is  the  representative  of  the 
whole  estate  disposed  of  by  the  will.  He  is  not  only 
the  sole  trustee  for  all  persons  having  an  interest  under  the 
will,  but  he  is  the  only  legal  representative  of  the  estate 
of  the  deceased.  As  such,  it  is  his  duty  to  cause  the  will 
to  be  proved,  and  he  is  aggrieved  in  his  rights  and  in  his 
property  by  any  decree  which  divests  him  of  his  title  in  the 
estate  of  the  deceased  under  the  will.'^'^^  The  testator 
must  be  represented  in  court  by  some  one,  and  the  executor 
is  the  person  appointed  by  him  to  represent  him  in  the 
execution  of  his  will.  He  is  necessarily  made  a  party  in 
the  probate  of  the  will  as  executor.  Unless  he  is  regarded 
as  executor  for  the  purpose  of  establishing  the  will,  he  is 
not  a  party,  and  has  no  right  to  appear.  The  same  injus- 
tice that  the  statute  seeks  to  prevent  in  other  actions  in 
which  the  executor  is  a  party,  by  excluding  the  surviving 
party  from  testifying,  will  often  be  done  in  the  trial  in  an 
appeal  upon  the  probate  of  a  will,  if  the  contestant  can 
testify  to  matters  about  which  the  testator,  if  living,  might 
testify,  and  perhaps  contradict  or  explain  the  testimony 
of  the  contestant.  A  literal  construction  of  the  statute 
includes  this  case.     'Neither  party  shall  testify  in  a  cause 

where  the  adverse  party  is  an  executor, unless  the 

executor  ....  elects  to  testify,'  etc.  The  contestant  is  a 
party,  the  executors  are  the  other  party,  and  the  appeal 
is  a  cause.  The  spirit  and  reason  of  the  statute,  being  to 
prevent  injustice,  exclude  the  contestant,  because  the  testa- 

87e  Hensloe's    Case,    9   Ooke,    38a;  87g  Fowler,  J.,  in  Shirley  v.  Healds, 

Webster  v.  Spencer,  3  Bam.  &  Aid.  supra,  412;  Wiggin  T.  Swett,  6  Met 
363.  (Mass.),  194,  197. 

8Tf  Com.    Dig.,    Exr.,    B.    9;    Bac. 
Abr.,  Exrs.,  E.  14 
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tor's  lips  are  closed  in  death.  Even  in  matters  of  account- 
ing at  common  law,  the  admission  of  a  party  was  not  a 
matter  of  right.  It  was  permitted  in  no  case,  where  from 
the  position  of  the  parties  an  unfair  advantage  would  be 
given  by  it  to  one  party  over  the  other.  "*'^'' 

In  Indiana  it  has  been  held  that  the  statute  bars  a  widow 
from  testifying  as  to  how  she  became  possessed  of  a  carbon 
copy  of  her  deceased  husband's  will  in  his  lifetime.  "As 
this  was  a  matter  occurring  prior  to  his  death,  and  she  being 
a  party  to  the  issues  involved,  we  think  she  was  not  compe- 
tent to  testify  respecting  things  not  open  to  the  observation 
of  all  the  friends  and  acquaintances  of  the  deceased,  by  rea- 
son of  the  prohibition  of  section  499,  Eev.  Stat.  1881.** 
....  We  must  construe  this  section  as  applicable  to  par- 
ties as  witnesses  in  an  action  to  contest  a  will;  the  excep- 
tion being**  ....  that  parties  are  only  competent  to 
testify  in  respect  to  such  matters  as  were  open  to  the  obser- 
vation of  all  the  friends  and  acquaintances  of  the  deceased 
ancestor.  Counsel  for  appellants  insist  that  the  action  was 
not  founded  upon  a  contract  or  demand  against  the  ances- 
tor, and  for  that  reason  section  499,  supra,  could  have  no 
application.  But  the  word  'demand,'  as  used  in  this  stat- 
ute, has  been  held  to  be  one  of  broad  meaning;  and  it  may 
well  be  held  to  apply  to  an  action  by  or  against  devisees,  in 
relation  to  a  will  of  the  ancestor.  To  say  the  least,  how- 
ever, the  ultimate  object  of  a  suit  to  contest  a  will  is  to 
affect  in  some  manner  the  property  of  the  ancestor.  Suits 
to  contest  a  will,  we  think,  come  clearly  within  the  spirit 
and  meaning  of  this  action,  if  not  within  its  express  let- 
|.gj._89a  j^  ^j^g  apparently  sought  to  be  shown  by  Mrs. 
McDonald  that  the  transaction  under  which  she  came  into 

87h  3   Greenl.   Ev.,   §  338 ;    Page  v.  89a  Peacock  t.  Albin,  39   Ind.  25 ; 

Whidden,  sitpro.  Wiseman   v.  Wiseman,   73   Ind.   112; 

88  Rev.  Stats.   1894,   §   507.  „.                 „             mn    t   ^     or,-     oo 
oo  T       u        T       ,     ../Mr  T    ■,     .-»    IT  Staser   \.   Hogan,    120    Ind.    207,    22 

89  Lamb  v.  Lamb,  105  Ind.  456,  5  *     ' 

N.  E.  171.     This  case  holds  that  the       N.   E.   990;    Larch   v.   Goodacre,   126 
statute    does    not    prevent    heirs    tes-       Ind.  224,  26  N.  E.  49. 
tifying  in  a  suit  to  set  aMde  a  will. 


879  COMPETENCY  OF  WITNESSES.  §  792  (795) 

possession  of  the  black  or  carbon  duplicate  of  the  will  in 
suit  was  connected  with  the  deceased,  and  was  confined  to 
her  and  him  alone.  Both  parties  to  the  action  were  per- 
mitted by  the  court  to  testify  in  respect  to  the  genuineness 
of  the  signatures  of  the  testator,  and  Mrs.  McDonald  was 
also  permitted  to  testify  that,  from  the  time  of  her  hus- 
band's death  until  the  date  when  she  was  examined  as  a 
party  by  order  of  court,  this  carbon  will  had  been  in  the 
safety  vault  at  the  bank ;  but  she  was  not  allowed  to  testify 
that  when  she  got  the  will  out  of  the  vault  it  was  in  an 
envelope,  nor  where  this  envelope  was  immediately  upon 
the  happening  of  the  testator's  death.  The  trial  court 
seems  to  have  excluded  this  last  evidence  upon  the  grounds 
that  the  envelope  inquired  about  was  not  produced  along 
with  the  will,  under  the  order  of  court.  Whether  the  court 
erred  in  excluding  this,  we  need  not  consider,  for  the  rea- 
son that  counsel  for  appellants  have  failed  to  establish  to 
our  satisfaction  that  the  evidence  was  relevant  or  material, 
and  therefore  the  error  of  the  court's  ruling,  if  any,  does 
not  affirmatively  appear."®" 

In  New  York,  there  is  a  long  line  of  decisions  on  the  sub- 
ject. "Where  the  probate  of  a  will  is  contested  on  the 
ground  of  want  of  testamentary  capacity  on  the  part  of  the 
testator,  and  that  the  will  was  not  duly  executed,  a  legatee 
or  devisee,  who  is  not  a  subscribing  witness,  is  not  compe- 
tent, under  the  Code  of  Civil  Procedure  (§  829),  to  testify 
to  personal  transactions  or  communications  with  the  de- 
cedent, preceding,  attending  or  succeeding  the  execution 
of  the  will.  This  rule  excludes  not  only  testimony  of  trans- 
actions directly  between  the  witness  and  the  deceased  and 
communications  made  by  the  latter  to  the  former,  but  of 
any  transaction  between  the  deceased  and  others,  in  any 
portion  of  which  the  witness  participated,  or  any  conversa- 
tion in  his  hearing,  although  not  with  or  addressed  to  him; 
also,  any  testimony  as  to  the  acts  and  conduct  of  the  tes- 

80  McDonald     T.     McDonald,     142  Ind.  55,  41  N.  E.  336. 
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tator  observed  by  the  witness  tending  to  show  mental  capa- 
city. "»i 

In  Wisconsin,  while  an  executor,  not  being  a  benefici- 
ary, is  competent,  it  is  held  that  a  daughter  of  the  testa- 
tor, a  contestant  of  the  will,  was  not  competent  to  give 
in  explanation  of  her  absence  from  the  testator's  home  an 
offer  made  to  her  father  to  return  under  certain  circum- 
stances. This  was  on  the  ground  that  it  called  for  trans- 
actions or  conversations  with  the  deceased.  It  was  in  the 
same  case  held  that  the  daughter  could  not  testify  to  con- 
versations with  other  contestants  by  the  deceased  in  which 
she  participated.®^  Said  the  court:  "The  daughter  Emma 
testified  that  she  did  not  remain  at  home  after  her  father 
secured  the  services  of  his  niece.  In  explanation  of  this 
she  was  asked:  'Q.  Did  you  ever  tell  your  father  or  offer 
to  him  to  come  home  again  and  take  care  of  your  mother 
at  home?'  An  objection  to  this  question  was  sustained 
upon  the  ground,  among  others,  that  it  called  for  transac- 
tions or  conversations  with  the  deceased.  The  ruling  was 
clearly  correct,  under  section  4069,  Eevised  Statutes  of 
1898.  Proponents  had  in  no  way  waived  the  right  to  in- 
sist upon  this  objection,  and  the  evidence  was  therefore 
properly  excluded.  The  court  excluded  other  declarations 
and  transactions  between  deceased  and  some  of  his  children 
in  the  presence  of  other  children,  who  were  called  to  testify 
on  the  subject.  It  is  claimed  that  this  testimony  was  com- 
petent, under  the  ruling  in  WoUman  v.  Euehle,®^"  where  it 
was  held  that  this  statute  'does  not  forbid  testimony  of 
transactions  or  communications  between  the  deceased  and 
third  persons,  though  in  the  witness'  presence,  if  he  did 
not  participate  therein,  and  they  were  not  affected  by  his 

91  Matter  of  Bysaman,   113  N.  Y.  Will,    103   N.   Y.   374,   8   N.   E.   731; 

62,   3   L.   R.   A.   599,   20   N.   E.   613,  Lane  v.  Lane,  95  N.  Y.  494. 

distinguishing     Gary     v.     White,     59  92  Anderson    v.    Laugen,    122    Wis. 

N.    Y.    336.     See,    also,    In   re    Dun-  57,   99   N.   W.   437.     See,   also,   WoU- 

ham's  Will,  121  N.  Y.  575,  24  N.  E.  man   v.  Ruehle,  104  Wis.  603,  80  N. 

932;   Loder   v.   Whelpley,   111   N.   Y.  W.  919. 

239,   18   N.   B.   874.     In   re   Wilson's  92a  Wollman  v.  Ruehle,  supra. 
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presence.'  It  will  be  observed  that,  to  make  the  witness 
competent,  it  is  essential  that  he  did  not  participate  in  the 
transaction  or  communication,  and  that  they  were  not  af- 
fected by  his  presence.  These  conditions  become  most  im- 
portant when  the  witness  is  a  party,  and  interested  in 
establishing  the  communication  in  support  of  his  conten- 
tion in  the  controversy.  The  record  does  not  justify  the 
assumption  that  the  witnesses,  who  were  adverse  parties 
to  the  proceedings,  did  not  participate  in  the  transactions 
or  communications  sought  to  be  established  by  them,  or 
that  they  were  not  affected  by  their  presence.  It  also  ap- 
pears that  other  evidence  was  received,  subject  to  objecT 
tion,  which  covered  the  facts  suggested  as  embraced  in 
these  transactions  and  communications.  This  evidence  was 
not  stricken  out  or  excluded  by  the  court  from  its  consid- 
eration in  finding  the  facts  upon  the  controverted  issues.®^" 
....  The  testimony  of  Henry  Anderson  was  received  over 
objection  as  to  his  competency,  under  section  4069,  Revised 
Statutes  of  1898.  As  heretofore  stated,  he  was  designated 
by  the  deceased  in  the  proposed  will  as  the  executor,  and 
is  the  proponent  of  the  will  in  this  proceeding.  This  sec- 
tion, as  amended  by  chapter  181,  page  227,  Laws  of  1901, 
provides:  'No  party  in  his  own  behalf  or  interest  and  no 
person  from,  through  or  under  whom  a  party  derives  his 
interest  or  title,  shall  be  examined  as  a  witness  in  respect 
to  any  transactions  or  communications  by  him  personally 
with  a  deceased  person  ....  in  any  civil  action  or.  pro- 
ceeding in  which  the  opposite  party  derives  his  title,  or 
sustains  his  liability  to  the  cause  of  action  from,  through 
or  under  such  deceased  person, '  etc.  The  question  arises : 
Is  Mr.  Anderson,  the  executor  named  in  and  the  proponent 
of  the  alleged  will,  incompetent  to  testify  to  personal 
transactions  or  communications  with  the  deceased  in  the 
proceedings  for  the  probate  of  the  will?  It  appears  that 
he  is  not  a  legatee.     If  he  is  an  incompetent  witness,  it 

92b  Brader  v.  Brader,  110  Wis.  423,  85  17.  W.  681;  Morgan  v.  Henry,  115 
Wis.  27,  90  N.  W.  1012. 
Evidence  IV — 56 
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must  be  as  a  party  to  the  proceeding  for  the  probate  of 
the  will.  The  statute,  before  the  amendment  in  1901,  de- 
clared in  unqualified  terms  that  'no  party'  to  an  action 
or  proceeding  shall  be  examined  in  respect  to  a  personal 
transaction  or  communication  with  a  deceased  person  un- 
der the  circumstances  covered  by  the  statute.  It  would 
seem  that  the  statute  as  it  then  stood  embraced  all  persons 
who  properly  appeared  as  parties  on  the  record  to  an  ac- 
tion or  proceeding.  Executors  and  administrators  have 
been  treated  as  parties  to  such  proceedings  in  this  state, 
though  their  interests  difPer  from  those  of  the  heirs  and 
the  legatees  and  devisees  under  wills.®^°  But  the  amend- 
ment provides  that  no  party  shall  be  examined  as  a  witness 
in  his  own  behalf  or  interest  under  the  circumstances  men- 
tioned in  the  statute.  This  surely  was  intended  to  modify 
the  terms  of  the  statute  in  some  respects.  It  seems  evi- 
dent that  the  purpose  of  the  amendment  was  to  limit  the 
briginal  language  of  the  section,  which  embraced  all  par- 
ties. The  words  of  limitation  indicate  that  the  legislature 
intended  to  restrict  its  operation  to  parties  who  had  a  bene- 
ficial interest  in,  or  sustained  some  liability  under,  the 
subject-matter  of  the  controversy.  Tested  under  this  rule, 
the  person  named  as  executor  in  a  proposed  will,  who 
appears  as  proponent  in  a  contested  proceeding,  with  no 
other  interest  in  the  estate  of  the  deceased,  has  no  bene- 
ficial interest  in,  nor  sustains  any  liability  under,  the  sub- 
jieet  of  the  controversy,  though  he  is  a  nominal  party  to 
the  proceeding.  Up  to  the  time  of  the  probate  of  the  will, 
he  could  have  no  vested  or  contingent  interest  in  the  sub- 
ject of  the  controversy,  bepause  he  is  not  then  executor, 
and  can  only  become  such  after  probate  of  the  will  and  the 
issuance  of  letters  testamentary.  If  he  is  then  called  as  a 
witness  in  the  proceeding  for  the  probate  of  the  will,  he 
cannot  be  deemed  to  testify  as  a  party  in  his  own  behalf 
or  interest.     Upon  those  considerations  we  hold  that  Henry 

«2c  Kaason   v.  Brocket's  Estate,  47  Wis.   79,  1  N.  W.  418;   Sawtelle  v. 
Eipley,  85  Wis.  72,  55  N.  W.  156. 
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Anderson  was  a  competent  witness  in  the  proceeding  for 
the  probate  of  the  will." 

In  other  states  the  same  rule  of  exclusion  also  ob- 
tains.®^ In  Kentucky,  where  the  will  was  contested  on 
the  ground  of  undue  influence  by  the  husband  of  tes- 
tatrix (he  being  also  deceased),  it  was  held  that  the 
statute  prevents  the  contestant  from  testifying  that  the 
husband  of  the  testatrix,  who  was  the  father  of  the  con- 
testant, had  said  to  her,  "Daughter,  you  cannot  break 
your  mother's  will.  It  is  no  use  trying;  don't  reproach 
your  brother.  I  am  the  one  to  blame.""*  The  rules  with 
regard  to  the  establishment  of  a  will  apply  generally  to 
cognate  proceedings  such  as  the  establishment  of  a  lost  will 
or  a  proceeding  to  set  aside  a  probate.*^  It  has  often  been 
held  that  in  a  will  contest  the  heirs  at  law  who  would  inherit 
but  for  the  will  are  within  the  meaning  of  the  statute  and 
cannot  testify  to  transactions  with  the  deceased.®®     The 


93  In  re  Shapter's  Will,  35  Colo. 
578,  117  Am.  St.  Eep.  216,  6  L.  E. 
-  A.,  N.  S.,  575,  85  Pac.  688;  Godfrey 
V.  Phillips,  209  ni.  584,  71  N.  E. 
19;  In  re  Townsend's  Estate,  122 
Iowa,  246,  97  N.  W.  1108;  Lewis,  v. 
Aylott,   45   Tex.   190. 

9-1  Wall  V.  Dimmett,  132  Ky.  747, 
117  S.  W.  299.  A  somewhat  sim- 
ilar question  arose  in  Grove  v.  Grove, 
13  Ky.  Law  Rep.  807,  18  S.  W.  456, 
in  which  the  court  said :  "The  pro- 
pounder  of  the  will  and  principal 
devisee  died  a  few  days  before  the 
term  of  the  court  began.  The 
statements  of  the  propounder  to  the 
contestants  could  not  be  used  by 
them.  The  party  in  interest  being 
dead,  the  contestants  could  not  as 
witnesses  prove  conversations  by  her 
affecting  the  sanity  of  the  testator, 
or  her  influence  over  him."  In  that 
case,  as  in  this,  it  was  proposed  to 
prove  by  the  witnesses,  contestants, 
that  the  propounder  had  made  cer- 
tain statements,  and,  the  propounder 


having  died,  the  court  held  that  these 
statements  could  not  be  so  proven. 

95  Pringle  v.  Burroughs,  185  N.  Y. 
375,  7  Ann.  Cas.  264,  78  N.  B.  150; 
In  re  Valentine's  Will,  93  Wis.  45,  67 
N.  W.  12. 

86  Anderson  v.  Laugen,  122  Wis. 
57,  99  N.  W.  437;  Baker  v.  Baker, 
202  HI.  595,  67  N.  E.  410;  In  re 
Perkins'  Estate,  109  Iowa,  216,  80 
N.  W.  335;  In  re  Peterson's  Estate, 
136  N.  C.  13,  48  8.  E.  561;  Vol- 
bracht  v.  White,  197  111.  298,  64 
N.  IE.  324,  citing  Illinois  cases. 
This  is  true  even  though  the  heir 
disclaims  any  interest  in  the  estate: 
Volbracht  v.  White,  197  HI.  298,  64 
N.  E.  324.  In  that  case  it  is  said 
that  an  heir  is  not  competent  to  tes- 
tify as  a  witness  as  to  the  testa- 
mentary capacity  of  the  deceased,  or 
to  detail  conversations  alleged  to 
have  been  had  with  him,  or  to  give 
testimony  as  to  facts  or  circum- 
stances alleged  to  have  occurred  be- 
fore the  death  of  the  testator  tend- 
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true  test  of  the  competency  of  such  a  witness  is  to  be  deter- 
mined by  ascertaining  whether  he  would  gain  or  lose  by 
a  decree  setting  aside  the  will.  "It  devolved  upon  the 
party  objecting  to  show  the  court  that  their  interest  was 
with  the  party  offering  them  as  witnesses,  if  that  fact  did 
not  otherwise  appear.  If  they  would  not  gain  by  having 
the  will  set  aside,  they  were  competent:  otherwise  they 

were  not The  fact,  if  conceded,  that  they  were  heirs 

at  law  of  the  testator,  would  not,  of  itself,  establish  their 
incompetency,  or  show  that  they  would  take  a  greater  share 

as  heirs  than  as  devisees In  other  words,  the  court 

should  have  ascertained  their  interest,  and,  if  they  were 
called  to  testify  against  such  interest,  they  should  have 
been  permitted  to  testify."®''  One  with  such  an  interest 
may,  however,  testify  as  to  declarations  of  the  deceased  to 
the  effect  that  he  has  made  a  will  devising  property  to  the 


ing  to  support  the  issues  on  behalf 
of  the  contestants, — that  the  will 
■was  the  result  of  undue  influence, 
restraint,  or  falsehood  and  misrep- 
resentation. "A  court  of  equity  will 
disregard  the  mere  matter  of  form 
as  to  whether  they  are  named  in  the 
pleadings  as  complainants  or  de- 
fendants, and  will  look  to  the  sub- 
stance of  the  matter,  and  see  on 
which  side  of  the  controversy  their 
real  interest  lies;  otherwise  it  would 
be  easy  to  evade  the  law  and  the 
force  and,  effect  of  the  statute. 
That  from  which  section  2  of  the 
statute  intends  to  protect  these  ex- 
ecutors and  infant  devisees  is  the 
testimony  of  parties  to  the  suit 
whose  interests  are  adverse  to 
theirs":  See  Bardell  v.  Brady,  172 
111.  420,  50  N.  B.  124;  Pyle  ,.  Pyle, 
158  111.  289,  41  N.  E.  999.  Execu- 
tor excluded;  In  re  Shafter's  Estate, 
35  Colo.  578,  117  Am.  St.  Rep.  216, 
6  L.  K.  A.,  N.  S.,  575,  85  Pac.  688; 
though    contrary    hgld    where    he    has 


no  interest:  Anderson  v.  Laugen,  122 
Wis.  57,  99  N.  W.  437.  See,  God- 
frey V.  Phillips,  209  HI.  584,  71  N. 
E.  19.  So  both  executor  and  bene- 
ficiary have  been  held  competent: 
Grant  v.  Stamler,  68  N.  J.  Eq.  555, 
59  Atl.  890;  In  re  McLaughlin's  Will 
(N.  J.),  59  Atl.  469.  A  person  in- 
terested cannot  testify  in  behalf  of 
others  also  interested:  Pringle  v. 
Burroughs,  185  N.  Y.  375,  7  Ann. 
Gas.  264,  78  N.  E.  150;  same  as  to 
suits  to  construe  wills:  Shipley  v. 
Mercantile  Co.,  102  Md.  649,  62  Atl. 
814.  Not  allowed  to  testify  to  ap- 
pearance of  testator  and  acts  in- 
dicating insanity:  Holland  v.  Hol- 
land, 98  App.  Div.  366,  90  N.  Y. 
Supp.  208.  Witness  competent  if 
called  against  Ms  own  interest:  In 
re  WiU  of  Hoppe,  102  Wis.  54,  78 
N.  W.  183;  In  re  Potter's  Will,  161 
N.  Y.  84,  55  N.  E.  387. 

97  Campbell   v.    Campbell,   130   lU. 
466,  6  L.  R.  A.  167,  22  N.  E.  620. 
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witness.®*  So  an  heir  is  incompetent  to  testify  to  the  want 
of  capacity  of  his  father  to  make  a  deed,  but  for  which  he 
would  inherit  the  property  in  question.^®  The  proponemt 
of  a  will,  who  is  the  principal  beneficiary,  cannot,  in  order 
to  show  the  capacity  of  the  testator,  testify  as  to  what  took 
place  between  the  testator  and  himself  when  the  will  was 
executed.^""  Anyone  rendered  incompetent  by  interest 
may  remove  this  disability  by  executing  a  release  of  all 
claims  to  the  property  in  question.'  Such  removal  of  dis- 
ability must  be  bona  fide.  If  it  is  simply  for  the  purpose 
of  enabling  the  witness  to  testify,  its  purpose  will  not  be 
effected.^  The  trial  court  determines  the  question  of  the 
good  faith  and  interest  of  the  witness.^ 


§  793  (795).  CopaJties — Trustees. — As  a  general  rule, 
coparties  to  an  action  are  incompetent  to  testify  against  a 
representative  of  a  deceased  or  incompetent  person  as  to 
transactions  or  communications  with  such  person  concern- 
ing the  subject  matter  of  the  controversy;*  nor  can  one 
who  is  a  codefendant  with  the  representative  testify  as  to 
conversations  with  the  deceased  or  incompetent  person.^ 


98  In  re  Lambie's  Estate,  97  Mich. 
49,  56  N.  W.  223. 

99  Crothers  v.  Crothers,  149  Pa. 
201,  24  Atl.  190. 

100  Goerke  v.  Goerke,  80  Wis.  516, 
50  N.  W.  345;  Starkweather  v.  Bell, 
13  S.  D.  475,  83  N.  W.  566. 

1  Lod«r  V.  Whelpley,  111  N.  Y. 
239,  18  N.  E.  874;  Augusta  etc.  Co. 
T.  Forlaw,  133  Ga.  138,  65  S.  .E. 
370;  Ward  t.  Williams,  153  ni.  App. 
56;  In  re  McNaughton's  Will,  138 
Wis.  179,  118  N.  W.  997,  120  N.  W. 
288. 

2  Daniel  v.  Burts,  72  Ga.  143; 
Grand  United  Order  v.  Merklin,  65 
Md.  579,  5  Atl.  544;  Squire  t. 
Greene,  47  App.  Div.  636,  62  N.  Y. 
Supp.  48;  Morgan  v.  Lehigh  Valley 
Coal  Co.,  215  Pa.  443,  64  Atl.  633; 
Volbraeht  t.  White,  197   111.  298,  64 


N.   E.   324;    Tretheway  v.   Carey,   60 
Minn.  457,  62  N,  W.  815. 

3  Christiansen  t.  Dunham  etc.  Co., 
75  m.  App.  267.  See,  also,  Morgan 
V.  Lehigh  Valley  Coal  Co.,  supra. 

4  Whitney  v.  Eueker,  71  111.  410; 
James  v.  James,  81  Tex.  373,  16  S. 
W.  1087;  Mead  v.  Weaver,  42  Neb. 
149,  60  N".  W.  385.  If  their  interests 
are  alike,  neither  can  testify  for  the 
other:  Barnett  v.  Adams,  26  Ky. 
Law  Eep.  622,  82  S.  W.  406. 

5  Sublett  V.  Hodges,  88  Ala.  491, 
7  South.  296.  See,  also,  Bannon  v. 
Bannon  Sewer  Pipe  Co.,  136  Ky. 
556,  119  S.  W.  1170,  124  S.  W. 
843;  Gerting  v.  Wells,  103  Md.  624, 
64  Atl.  298,  433;  Cardiff  v.  Marquis, 
17  N.  D.  110,  114  N.  W.  1088.  Not 
so  if  no  claim  is  made  against  the 
estate    of    deceased:    Hines    v.    Con- 
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And  the  personal  representative  cannot  introduce  his  code- 
fendant  to  testify  against  the  plaintiff,  the  latter  objecting 
to  the  testimony  on  the  ground  that  it  related  to  a  transac- 
tion with  the  deceased,  whose  estate  was  interested  in  the 
result  of  the  suit.  At  common  law,  the  rule  was  that  a 
person  named  on  the  record  as  a  party  was  incompetent  to 
testify  without  the  consent  of  all  other  parties  to  the  record. 
The  right  of  objecting  was  a  mutual  and  several  privilege, 
and  not  merely  a  joint  one."  "The  statute,"  said  the  court 
in  the  Alabama  case  last  cited,  "now  renders  parties  com- 
petent, with  two  exceptions, — one  of  which  is  that  neither 
party  is  to  testify  against  the  other  as  to  'any  transaction 
with  or  statement  by  any  deceased  person  whose  estate 
is  interested  in  the  result  of  the  suit,  unless  called  to  testify 
thereto  by  the  opposite  party.'  The  witness  falls  clearly 
within  the  letter  of  the  prohibitory  exception,  (a)  He  is 
a  party  to  the  record;  (b)  his  testimony  relates  directly 
to  a  transaction  between  himself,  the  decedent,  whose  rep- 
resentative is  also  a  party  defendant,  and  the  plaintiff's 
assignor;  (c)  his  testimony  is  adverse  to  the  plaintiff. 
There  is  no  waiver  on  the  part  of  the  plaintiff,  who  is  also 
a  party,  and  whose  rights  may  be  injuriously  affected  by 
the  testimony.  -He  is  an  '  opposite  party, '  within  the  mean- 
ing of  the  statute,  and  his  consent  was  requisite  in  order 
to  authorize  the  witness  to  be  called."^    In  Alabama,  also, 

solidated   Coal  &  Lime   Co.,   29   Ind.  because  Ke  is  a  party,  and  he  is,  foi 

App.  563,  64  N.  E.  886;   or  if  their  this     reason,     forbidden     to     testify 

claims   are   distinct :    Story   v.    Story,  against    either    defendant,    it    would 

22    Ky.    Law    Kep.    1731,    61    S.    W.  seem  to  be  unjust  that  the  adminis- 

279.     See  §  773,  ante.  trator,    within    his    mere    discretion, 

6  1  Greenl.  Ev.,  §  354.  should   be   empowered   to   let   his   eo- 

7  Sublett  V.  Hodges,  supra;  Mo-  defendant  testify  against  the  plain- 
bile  Sav.  Bank  v.  McDonnell,  87  Ala.  tiS,  and  by  his  ipse  dixit,  at  the 
736,  6  South.  703.  This  result  com-  same  time,  prevent  the  plaintiff  from 
ports  also  with  the  equity  of  the  making  any  counter-explanation  as 
statute,  which  has  in  view  the  idea  against  the  witness  who  was  a  living 
of  preserving  perfect  equality  and  party  defendant.  It  is  further  mani- 
justice  between  the  parties  litigant,  fest  that  the  plaintiff,  by  waiving  ob- 
so  far  as  practicable.  If  the  lips  of  jectiou,  could  not  have  introduced  the 
the   plaintiff    are   sealed   by    the   law  codefendant  as  a  witness  against  tha 
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a  oodefendant  of  an  executor  is  incompetent  to  give  testi- 
mony tending  to  release  him  and  to  impose  the  whole  ■  lia- 
bility on  the  executor.^  In  Colorado,  a  codefendant  of  his 
copartner's  administratrix,  though  not  served  with  process, 
is  incompetent  to  testify  to  the  partnership  relation.*  In 
Indiana,  a  codefendant  of  an  administrator,  in  an  action  on 
a  note,  maynot  testify  that  the  latter's  intestate  authorized 
him  to  sign  his  (the  intestate's)  name  as  surety.^"  In 
Kansas  it  is  held  that  where  there  were  two  persons  on  the 
one  side  having  like  interests,  they  should,  for  the  purpose 
of  giving  force  to  the  statute  prohibiting  them  from  testi- 
fying as  to  personal  transactions  with  the  deceased,  be  con- 
sidered as  one,  and  neither  be  permitted  to  give  his  version 
of  the  conversation  and  statements  of  the  deceased 'to  the 
other  in  his  presence.^^  In  Nebraska,  the  wife  of  the  plain- 
tiff, being  a  codefendant  with  the  representative  and  hav- 
ing interests  on  both  sides,  was  held  to  be  incompetent  to 
testify  against  her  codefendant.*^  In  New  Jersey,  parties 
are  not  competent  to  testify  adversely  to  one  suing  in  a 
representative  capacity,  interchangeably  in  each  other's 
behalf,  each  as  to  a  transaction  of  the  other  with  the  de- 
ceased, where  both  were  interested  in  the  transaction, 
although  such  interests  were  divisible.*^     In  a  later  case  in 

estate.     No    more     ought    the    repre-  to   transactions  between  the  deceased 

sentative    of    the    estate    to    be  ,  per-  and  his  codefendant,  in  which  he  took 

mitted  to  introduce  him  against,  the  no    part, 
plaintiff.  12  Wylie  v.  Charlton,  43  Neb.  840, 

8  Browning  v.  Kelly,,  124  Ala.  645,  62  N.  W.  220. 

27  South.  391.  13  Matthews   v.    Hoagland,    48    N. 

9  Cooper  V.  Wood,  1  Colo.  App.  J.  Eq.  455,  21  Atl.  1054;  Larison  v. 
101,  27  Pac.  884.  Polhemus,    36    N.   J.    Eq.    506.     Evi- 

10  Boweu  V.  O'Hair,  29  Ind.  App.  dence  of  the  codefendant  of  execu- 
466,  64  N.  E.  672.  See,  also,  Meyer  tors  as  to  the  extent  of  security  in- 
V.  Morris,  78  Ind.  558 ;  Wrape  v.  tended  by  the  delivery  of  stocks  and 
Hampaon,  ,78   Ind.  499.  bonds  by  the  testator  to  the  witness 

11  Wills  V.  Wood,  28  Kan.  400.  is  inadmissible  to  establish  a  liability 
But  in  E'ddy  v.  O'Brien,  9  Kan.  App.  against  the  estate:  Hebberd  v.  South- 
882,  57  Pac.  244,  it  was  held  that  the  western  Land  etc.  Co.,  55  N.  J.  Eq. 
fact  that  a  witness  was  a  party  18,  36  Atl.  122.  In  Kemptbn  v. 
named  in  the  record  did  not  neces-  Bartine,  59  N.  J.  Eq.  149,  44  Atl. 
sarily    prevent    him    from    testifying  461,  it  was  held  that  a  codefendant 
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that  state  conversations  of  deceased  were  barred  notwith- 
standing the  witness  did  not  participate  in  them.  Thus,  a 
complainant  in  an  action  against  the  executors  of  her  de- 
ceased half-brother,  in  relation  to  the  will  of  their  father, 
was  held  not  to  be  competent  to  testify  to  statements  made 
by  the  two  decedents  in  a  conversation  between  them.^*  In 
New  York,  it  was  held  that  the  maker  of  a  note,  who  was  a 
codefendant  of  the  executor  of  his  comaker,  was  incompe- 
tent because  he  was  interested  in  rendering  the  executor 
jointly  liable.*^  In  North  Dakota  it  was  held  that  the  con- 
tractor of  a  building,  pursuant  to  a  contract  with  the  owner 
of  the  building,  is  not  a  competent  witness  as  to  payments 
made  on  said  contract,  where  the  owner  of  the  building  has 
since  died,  and  his  executors  and  heirs  at  law  are  made 
parties  defendant  with  said  contractor  in  an  action  by  the 
plaintiff  to  foreclose  its  lien  as  a  subcontractor.^®  ^  In 
North  Carolina,  a  defendant  was  held  to  be  incompetent 
to  testify  to  a  conversation  between  the  deceased  and  a 
codefendant,  upon  the  ground  that  there  was  no  one  to  con- 
tradict the  witness,  the  codefendant  being  clearly  incom- 
petent.^''   It  has,  however,  been  held  in  some  states  that  a 

of  an  administrator  will  be  regarded  16  First  Nat.  Bank  v.  Warner,   17 

as    an    opposite    party    to    the   latter  N.  D.   76,  17  Ann.  Cas.  213,  114  N. 

where   the   interests   of    the   two    are  W.    1085,   to   which   is   appended   the 

antagonistic.  valuable  note   on   the   competency   of 

1*  Heinisch   v.    Pennington,    73    N.  coparty    of    decedent's    representative 

J.  Eq.  456,  68  Atl.  233.       Tor  other  *«    testify    as    to    transactions   with 

useful  cases,  see  note  to  Mollison  v.  decedent,    from    which    we    have    ex- 

Rittgers,   29   L.   R.   A.,   N.   S.,   1179,  tracted  most  of  the  illustrations  in 

from  which  some  of  the  illustrations  t^i^  section. 

are     extracted.     See,     also,     General  "  Wilson    v.    Featherston,    122    N. 

Proprietors     etc.   of     New    Jersey    v.  C.  747,  30  S.  E.  325.     See,  also,  Lyon 

Force,    72    N.    J.    Eq.    56,    68    Atl.  '^-  Pender,   118   N.  C.   147,   24  S.   B. 

914,  as    to    competency  of  individual  744.     Upon    the    same    principle,    in 

holders    of    proprietary    shares    as   to  Witty    v.    Ba^ha^^,    147    N.    C.    479, 

conversations    with    a    deceased    de-  61  S.  E.  372,  a  party  defendant  was 

fendant     according     as     they     wore  ^^Id  to  be  incompetent  to  testify  to 

parties  plaintiff  or  codefendants.  a   conversation  between   the   deceased 

15  Wilcox    V.    Corwin,    117    N.    Y.      *°^  "  P^"^"""  '^^°>  *^°"g^  "°*  *  5*=^*^ 
500    23  N    E    165  *°  ^'^^  action,  was  a  person  interested 

in   the  event   thcisof. 
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codefendant  is  competent  as  to  transactions  of  the  adverse 
party  and  the  deceased.^^  In  Connecticut,  the  statute  per- 
mits declarations  of  decedents  relevant  to  the  matter  in 
issue  to  be  received  in  evidence  in  suits  by  or  against  rep- 
resentatives of  deceased  persons."  In  Iowa  the  rule  is  to 
permit  a  party  to  testify  as  to  a  transaction  between  a 
.coparty  and  a  deceased  person  in  which  the  witness  took 
no  part.^"  In  Missouri,  the  statute  does  not  bar  a  maker 
of  a  note  from  testifying  in  the  plain titf's  favor  in  an 
action  on  the  note  against  him  and  the  administrator  of 
his  comaker.^^  In  New  York,  it  was  held  that  a  codefend- 
ant of  an  executor  was  competent  where  he  was  not  called 
in  his  own  behalf  or  in  behalf  of  a  successor  to  his  interest, 
and  his  liability  could  not  be  affected  by  the  action,  and  he 
interposed  no  defense.^^  In  an  action  by  a  creditor  against 
a  mortgagor  of  devised  land  and  the  representative  of  the 
mortgagee  to  enforce  his  debt  against  the  land,  it  was  held 
that  the  mortgagor,  who  was  his  devisor's' executor,  could 
testify  for  the  plaintiff  as  to  whether  he  told  the  mortgagee 
about  the  debts  of  the  estate.^*    In  Texas  the  statute  does 

18  New  Ebenezer  Assn.  v.  Gress  21  Hill-Dodge  Banking  Co.  v. 
Lumber  Co.,  89  Ga.  125,  14  S.  E.  892.  Loomia,  140  Mo.  App.  62,  119  S.  W. 

19  Hamilton  v.  Lamphear,  54  967.  In  that  case  the  court  said  that 
Conn.  237,  7  Atl.  19,  wherein  the  the  words  of  the  statute  do  not 
court  held  such  declarations  admis-  suggest  a  purpose  to  disable  living 
sible  on  the  part  of  the  plaintiffs  obligors  to  testify  in  an  action  on  a 
in  an  action  by  an  administrator  contract,  in  favor  of  the  obligee 
and   another.  merely,    because     one     of     their     co- 

20  Powers  V.  Crandall,  136  Iowa,  obligors  is  dead,  and  the  testimony 
659,  111  N.  W.  1010;  Brusha  v.  of  the  survivors  may  benefit  them 
Tomash,    98    Iowa,    510,    67    N.    W.  by  laying  his  estate  liable. 

390;   Mayes  v.  Turley,  60  Iowa,  407,  22  aark    v.     McNeal,    11^     N.    Y. 

14   N.    W.    731.     In     an    action     on  287,    11    Am.    St.    Rep.    638,    21    N. 

partnership    notes,    in    which   a    sur-  E.  405. 

viving  partner  and  the  representative  23  Cunningham     v.     Whitford,     74 

of   the   surety   on   the    notes    are   co-  Hun    (N.   Y.),   273,   26  N.  Y.   Supp. 

defendants,  the  former  Is  not  incom-  575.     In    that    case    the    court    said: 

petent  under  the   statute  to  testify  "It    Is    true    he    is    a    party    to    the 

as   to   the  partnership   relation:    Cul-  action,   but   that  alone   does  not   dis- 

bertson   v.   Salinger,   131   Iowa,  307,  qualify    him    from    being  a  witness, 

108   N.  W.   454.  unless     coupled     with     some     of    the 
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n/ot  prevent  the  codefendants  of  an  executrix,  who  were 
copartners  of  the  testator,  from  testifying  as  to  transac- 
tions with  the  latter.^*  A  coparty  cannot  remove  the  dis- 
qualifying interest  and  make  himself  competent  by  allow- 
ing judgment  to  be  taken  against  him  by  default,^^  but  this 
rule  does  not  prevent  the  adverse  party  from  testifying 
against  the  survivors,  where  one  of  several  codefendants 
is  dead.^®  It  has  also  been  held  that  a  surviving  cosurety 
may  testify  for  himself  as  well  as  for  his  codefendant.^'^ 
But,  if  the  survivor  has  an  interest  adverse  to  the  estate  of 
his  deceased  coparty,  he  is  an  adverse  party  within  the 
meaning  of  the  statute  and  not  competent  as  to  transac- 
tions with  his  deceased  coparty.^®    When  the  relation  of 


elements  of  disqualification  specified 
in  section  829  of  the  code.  The 
disqualification  created  by  that  sec- 
tion is  where  the  witness  testifies  in 
his  'own  behalf  or  interest':  Car- 
penter V.  Soule,  88"  N.  T.  251,  42 
Am.  Bep.  428.  We  do  not  see  that 
the  testimony  offered  comes  within 
that  prohibition,  and  think  its  exclu- 
sion error." 

24  Hoxie  V.  Farmers'  etc.  Nat. 
Bank,  20  Tex.  Ciy.  App.  462,  49 
S.  W.  637. 

26  Moore  v.  Schofield,  96  Cal.  486, 
31  Pac.  532.  See,  also,  Baker  v. 
Jerome,  50  Ohio  St.  682,  35  N.  E. 
1113.  In  Iowa,  it  has  been  held 
that  the  statute  is  rendered  inap- 
plicable by  the  filing  of  a  stipulation 
for  judgment  by  a  codefendant  of 
an  administrator;  where,  however, 
such  codefendant  files  a  cross-petition 
against  the  administrator,  the  bar 
of  the  statute  applies:  Culbertson  v. 
Salinger,  131  Iowa,  307,  108  N.  W. 
454.  In  Texas,  it  has  been  held  that 
where  the  plaintiff  and  one  defend- 
ant in  an  action  are  adverse  to  an- 
other defendant,  who  is  an  executor, 
and  who  denies  the  partnership  al- 
to   have    existed    between    his 


testator  and  his  codefendant,  the  lat- 
ter, who  defaults,  is  incompetent  to 
give  testimony  tending  to  prove  the 
alleged  partnership:  Eoseoe  v.  Walker 
Smith  Co.,  98  Tex.  565,  86  S.  W.  728. 

26  North  Georgia  Min.  Co.  v.  Lati- 
mer, 51  Ga.  47,  12  Morr.  Min.  Eep. 
367. 

27  Wolf  v.  Madden,  82  Iowa,  114, 
47  N.  W.  981.  Principal  allowed 
to  testify  for  surety  where  principal 
has  made  default  in  the  suit:  Chase 
V.  Pitman,  69  N.  H.  423,  43  Atl. 
617. 

28  Wilcox  T.  Corwin,  117  N.  T. 
500,  23  N.  E.  165;  Williams  v. 
Mower,  29  S.  C.  332,  7  S.  E.  505; 
Haberzettle  v.  Bearing  (Tex.  Civ. 
App.),  80  S.  W.  539.  In  a  partition 
suit  by  some  of  the  heirs  of  a  hus- 
band and  wife  against  the  other 
heirs  and  the  executors  of  the  wife's 
will  it  was  proved  that  the  testatrix, 
after  her  husband's  death,  had 
conveyed  part  of  the  community  land 
to  one  of  the  defendants,  being  more 
than  her  share  of  it.  The  grantee 
and  the  executor  claimed  her  right 
to  do  this,  as  she  ha(5  paid  the  com- 
munity debts  out  of  her  own  moneys, 
and  they  mado  no  claim  adverse  each 
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trustee  and  cestui  que  trust  exists,  it  has  been  held  that  one 
of  two  cestuis  que  trust  may  testify  for  the  others,  against 
the  deceased  trustee's  representative,  as  to  declarations 
made  by  the  deceased  trustee.^^  Where  an  infant  by 
guardian  sues  an  administrator  or  executor  to  recover 
under  a  contract  made  for  his  benefit,  between  the  deceased 
and  the  guardian,  the  latter  is  competent.^"  A  codefend- 
ant  of  an  administrator  in  an  interpleader  proceeding  is 
incompetent.^^  And  a  codefendant  of  an  executor,  who  is 
a  joint  obligor  with  the  latter 's  testator,  is  not  rendered 
competent  by  the  dismissal  of  the  suit  as  to  him  upon  his 
filing  a  suggestion  of  his  adjudication  in  bankruptcy.^^  A 
maker  of  a  note  who  is  a  codefendant  of  his  comaker's 
executor  is  incompetent  to  testify  for  the  plaintiff,  though 
he  makes  no  defense.^^  Where  an  executor  has  no  per- 
sonal interest  and  is  not  to  be  affected  by  the  judgment  in 
an  action  against  him  and  his  surety,  he  is  competent  to 


to  the  other.  The  plaintiffs  called  as 
witnesses  certain  of  the  defendants 
to  prove  that  such  payments  were 
made  by  her  in  consideration  of  the 
heirs  leaving  her  in  possession  of  the 
whole  of  the  community  property  for 
her  life.  It  was  held  that  such  tes- 
timony was  competent,  and  the  objec- 
tion that  the  interest  of  the  defend- 
ant witnesses  was  identical  with  that 
of  the  plaintiffs  was  not  good:  Jen- 
nings V.  Borton,  44  Tex.  Civ.  App. 
280,  98  S.  W.  445.  In  U.  S.  Fidelity 
etc.  Co.  V.  Fossati  (Tex.  Civ.  App.), 
81  S.  W.  1038,  a  principal  was  held 
competent  to  testify  for  the  plaintiff 
that  his  deceased  surety  told  him 
that  he  would  remain  on  the  bond 
after  another  surety's  withdrawal,  the 
action  being  against  the  principal 
and  the  representative  of  the  deceased 
surety.  In  that  case,  however,  the 
form  of  the  action  was  a  suit  by 
the  state  against  the  tax  collector  as 
principal  and  the  other  defendants  as 


sureties.  The  sureties  impleaded  by 
cross-action  the  guaranty  company  on 
its  indemnity  bond  to  them. 

29  Beach  v.  Cummings,  13  Ky. 
Law  Eep.  881,   18  S.  W.   360. 

30  Doty  V.  Doty,  26  Ky.  Law  Eep. 
63,  118  Ky.  204,  2  L.  E.  -A.,  N.  S., 
713,  80  S.  W.  803,  and  note  in  4 
Ann.  Gas.  1068.  See,  also.  In  re 
Van  Alstine's  Estate,  26  Utah,  193, 
72  Pae.  942;  Holloway  v.  Wilkerson, 
150  Ala.  297,  43  South.  731;  Gar- 
wood v.  Cooper,  12  Heisk.  (Tenn.) 
101. 

31  Mutual  L.  Ins.  Co.  v.  Watson, 
30  Fed.  653  (construing  TT.  S.  Eev. 
Stats.,  §  858,  IT.  S.  Comp.  Stats.  1901, 
p.  659,  7  Fed.  Stats.  Ann.  1116,  and 
Ga.  Code,  §3854). 

32  Anthony  Sturdivant,  163  Ala. 
530,  50  South.  1028  (construing  Code 
1907,  §  4007). 

33  Alcorn  v.  Cook,  101  Pa.  209 
(construing  act  of  1869). 
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testify  to  transactions  with  the  deceased.^*  If  a  party's 
testimony  as  to  transactions  with  a  decedent  is  not  objected 
to  by  his  codefendant,  the  administrator  of  the  decedent, 
the  plaintiff  may  not  object.^^  And  a  defendant  is  not 
rendered  incompetent  by  the  making  of  the  executors  of  a 
deceased  defendant  codefendants,  where  they  are  not  neces- 
sary parties.^®  In  an  attachment  proceeding  against  an 
administrator  and  another,  an  intervening  claimant  may 
testify  as  to  transactions  with  the  administrator's  intestate, 
the  administrator  having  no  real  interest  in  the  proceed- 
ing.37  Further  applications  of  this  rule  of  law  will  be 
found  by  reference  to  the  cases  cited  below.*^  We  have 
already  referred  to  the  exception  which  is  contained  in 
some  of  the  statutes  allowing  a  party  to  testify  when  called 
by  the  opposite  party.  It  has  been  held  that  such  a  statute 
does  not  permit  a  party  within  the  prohibition  to  testify 
at  the  call  of  the  opposite  party  where  the  coparty  of  the 


34  Swinebroad  v.  Bright,  24  Ky. 
Law  Eep.  2253,  73  S.  W.  1031. 
Trustee  allowed  to  sustain  the  trust: 
Kraft  V.  Neuffer,  202  Pa.  558,  52 
Atl.  100;  Executor  incompetent  if 
a  party  and  personally  interested: 
Bean  v.  Bean,  71  N.  H.  538,  53  Atl. 
907.  Administrator  though  creditor 
held  competent:  Moore  v.  Cline,  115 
Ga.  405,  41  S.  E.  614. 

35  Bryan  v.  Tooke,  60  Ga.  437. 

36  Oram  v.  Eothermel,  98  Pa.  300 
(construing  act  of  1869). 

3T  City  Nat.  Bank  v.  Crahan,  135 
Iowa,  230,  112  N.  W.  793. 

38  Strong  V.  Dean,  55  Barb. 
(N.  Y.)  337;  Reed  v.  Seed,  30  Ind. 
313;  Halyburton  v.  Dobson,  65  N.  0. 
88;  Karns  v.  Tanner,  66  Pa.  297, 
5  Morr.  Miu.  Rep.  289;  Sherlock  v. 
Ailing,  44  Ind.  184;  Field  v.  Brown, 
24  Gratt.  (Va.)  74;  Key  v.  Jones, 
52  Ala.  238;  Oanaday  v.  Johnson,  40 
Iowa,  587;  Wood  v.  Stafford,  50 
Miss.    370;    Mosner    v.    Raulain,    66 


Barb.  (N.  Y.)  212;  Koenig  v.  Katz, 
37  Wis.  153;  Connelly  v.  Dunn,  73 
111.  218;  Lewis  v.  Fort,  75  N.  C.  251; 
Hinckley  v.  Hinckley,  79  Me.  320,  9 
Atl.  897;  Barnes  v.  Dow,  59  Vt.  530, 

10  Atl.  258;  Wertz  v.  Merritt,  74 
Iowa,  683,  39  N.  W.  103;  Seligman 
V.  Estate,  60  Mich.  267,  27  N.  W. 
514;  Rainwater  v.  Harris,  51  Ark. 
401,  38  L.  R.  A.  845,  11  S.  W.  583; 
Clift  V.  Moses,  112  N.  Y.  426,  20  N. 
E.  392;  Hodges  v.  Denny,  86  Ala. 
226,  5  South.  492;  Armfield  v.  Col- 
vert,  103  N.  C.  147,  9  S.  E.  461; 
Duffield  V.  Hue,  136  Pa.  602,  20  Atl. 
586;  Gage  v.  Phillips,  21  Nev.  150, 
37  Am.  St.  Rep.  494,  26  Pae.  60; 
Robinson   v.   James,   29   W.   Va.   224, 

11  S.  E.  920;  Sallade  v.  Gerlach, 
132  N.  Y.  548,  30  N.  E.  372;  Ran- 
dall's Adnir.  v.  Randall,  64  Vt.  419, 
24  Atl.  1011;  Campbell  Banking  Co. 
V.  Cole,  89  Iowa,  211,  56  X.  W. 
441;  Lloyd  v.  Hollenbach,  98  Mich. 
203,  57  N.  W.  110. 
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witness,  an  executor,  objects.*^  The  coparty  of  an  exec- 
utor, whose  interest  is  adverse  to  that  of  the  executor,  is 
incompetent  to  testify  for  the  opposite  party.  In  such  case 
he  is  not  in  fact  called  by  an  opposite  party,  though  the 
record  indicates  that  he  is.*" 

§  794  (795).  Exclusion  of  persons  under  whom  others 
claim  title. — In  many  of  the  states,  the  statute  prohibits  a 
person  from,  through,  or  under  whom  a  party  or  person 
interested  in  the  event  of  an  action  derives  his  interest  or 
title,  by  assignment  or  otherwise,  from  testifying  in  behalf 
of  the  party  succeeding  to  his  title  or  interest,  against  the 
representatives  of  a  deceased  person,  as  to  any  personal 
transaction  or  communication  between  the  witness  and  the 
deceased.*^  Under  such  clauses  the  form  by  which  the 
transfer  of  interest  is  accomplished  is  not  important.  The 
effect  alone  is  to  be  considered.  The  examination  is  pro- 
hibited in  the  special  cases  mentioned,  not  simply  on 
account  of  interest,  but  mainly  upon  the  ground  of  the  en- 
forced silence  of  the  other  interested  party  to  the  trans- 
action. If  living,  he  might  give  such  an  account  of  it  as 
would  materially  affect  the  credibility  of  the  surviving 
actor.  It  is  not  deemed  fair  to  permit  an  interested  party 
to  have  the  benefit  of  testimony  which  might  appear  in  a 

39  Anthony  v.  Sturdivant,  163  Ala.  verse:  Volbracht    v.    White,    197    ni. 

530,  50  South.  1028.     In  Illinois,  the  298,  64  N.  E.  324. 

statute    does    not    render    the    code-  *"  Hill      v.       McLean,      10      Lea 

fendants    of    an    executor    competent  (Tenn.),   107. 

to  testify  for  the  complainant  as  ad-  "  ^"^^  "■  "^"S^*-  1^2  Iowa,  225, 

,         ...        ,     .    ,        4  119   N.   W.   612;    Huff  v.   Minard,   24 

verse  parties,  where  their  only  interest  „      ^         „        '                    u.    oiu,     t 

■      .1.         V     t         44       •           *v  Ky.  Law  Kep.   2272,  73   S.  W.   1036  r 

m  the  subject  matter  is  on  the  com-  ■'                  X 

,.,,.,           ,       ,             i      41,  Podmore  v.  Seaman  s  Bank,  35  Misc. 

plamant  s    side    and    adverse    to    the  ^         „_„     ,,     ^^     ^     ^ 


executors:  Pyle  v.  Pyle,  158  HI.  289, 


Rep.    379,    71    N.    T.    Supp.    1026; 

,       .      ,  .,  Carey   v.    Carey,   104   N.    C     171,    1* 

41  N.  E.  999,  wherein  the  court  said:  g    ^     ^gg.    ^^^^.^^  ^    ^^^^^^^^^   ^^ 

"Simply  naming  them  as  defendants  oj^j^  gj    gio,  56  N.  E.   1030;    Earle 

instead  of  complainants  did  not  make  ^   Harrison,  18  S.  C.  329;  Clawson  v. 

them    parties    adverse    to    the    com-  Wallace,    16   Utah,   300,   52    Pac.    9; 

plainants."     A  party  is  not  rendered  Dawson  v.  Hemelrick,  33  W.  Va.  675, 

adverse   by   making   him   an   opposite  n   S.   E.   31;    Laack   v.   Eunge,,  104 

party,   where  his   interest  is   not   ad-  Wis.  59,  80  N.  W.  61. 
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different  light,  or  which  might  not  be  given  at  all,  if  the 
examination  of  the  adverse  party  could  be  secured.  The 
restriction  is  not  limited  to  an  interested  witness,  called 
in  his  own  behalf,  but  extends  to  all  cases  where  it  is  sought 
to  examine  the  witness  in  behalf  of  a  party  or  person  in- 
terested in  the  event,  who  derives  title  to  the  subject  mat- 
ter of  the  action  by  assignment  or  otherwise  from  the 
witness,  as  against  the  representatives  or  assigns  of  a 
deceased  person.  If  it  is  claimed  that  the  witness  has 
divested  himself  of  interest,  it  does  not  follow  that  he  is 
thereby  rendered  competent.  The  test  is  to  be  sought  in 
the  legal  effect  of  the  instrument  by  means  of  which  his 
interest  was  extinguished.  It  matters  not  by  what  name 
it  is  called.  If  it  operates,  in  law,  to  vest  in  another  party 
to  the  action,  or  in  a  person  interested  in  its  event,  the  title 
or  interest  which  the  witness  formerly  had,  the  prohibition 
remains,  if  it  is  proposed  to  use  the  testimony  of  the  wit- 
ness in  behalf  of  his  successor  in  interest.*^     And  the  pro- 


42  O'Brien  et  ,  al.  v.  Weiler,  140 
N.  Y.  281,  35  N.  E.  587.  Thus 
where  a  person,  though  no  longer  a 
party  in  interest,  had  conveyed  in-, 
terest  in  land  to  another,  the  former 
■was  held  incompetent  to  testify  to 
transactions  with  deceased:  O'Brien' 
et  al.  V.  Weiler,  140  N.  Y.,281,  35 
N.  E.  587;  In  re  Bernsee's  Will, 
141  N.  Y.  389,  36  N.  E.  314.  Where 
an  executor,  administrator,  heir  or 
legatee  has  acquired  title  to  the  cause 
of  action  directly  through  the  de- 
ceased person,  the  adverse  party  is 
incompetent:  Roach  v.  Eoach,  69 
Kan.  522,  77  Pac.  108.  A  debtor  is 
not  competent  for  hia  creditor  who 
seeks  to  be  substituted  to  his  rights: 
Thomas  v.  Payne,  21  Ky.  Law  Rep. 
401,  51  S.  W.  450;  Geissmann  v. 
Wolf,  46  Hun  (N.  Y.),  289,  As- 
signor of  a  judgment  not  competent 
for  assignee  to  establish  assignment 
by    deceased:   Hagins    v.    Arnett,    23 


Ky.  Law  Rep,  809,  64  S.  W.  430. 
See,  also,  Healy  v.  Malcolm,  66  App. 
Div.  501,  73  N.  Y.  Supp.  259;  Bar- 
bour V.  Wiehle,  116  Pa.  308,  9,  Atl. 
520;  White  v.  Heavner,  7  W.  Va. 
324.  Mortgagors  through  whom  the 
mortgagee  derives  title  are  excluded: 
Clinton  Sav.  Bank  v.  TJnderhill,  115 
Iowa,  292,  88  N.  W.  357.  Grantors 
are  excluded:  HaU  v.  Bond,  68  App. 
Div.  293,  74  N.  Y.  Supp.  5.  Same 
as  to  all  heirs,  legatees  and  devisees 
in  proceedings  to  establish  will:  In 
re  Valentine's  Will,  93  Wis.  45,  .  67 
N,  W,  12.  Plaintiff  suing  to  recover 
premiums  on  account  of  fraudulent 
representations  of  the  deceased  agent 
held  not  excluded:  Gwaltney  v.  Proy, 
etc.  Assur.  Soc,  132  N.  C.  925,  44 
S.  E.  659.  See  the  late  cases: 
Brown  v.  Grossman,  206  N.  Y.  471, 
100  K.  E.  42;  Wall  v.  Wall  (Ga.), 
77  S.  E.  19;  Scully  v.  Scully,  139 
N.    Y.    Supp.    622;    American    Trust 
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hibition  includes  the  incompetency  of  the  witness  entirelj^ 
if  the  party  to  the  action  is  his  successor  to  whatever 
interest  the  assignor  had.  In  a  New  York  case,*^  a  part- 
nership suit,  in  which  the  executors  of  a  deceased  partner 
were  parties,  one  of  the  partners  sought  to  charge  for  his 
personal  services  in  superintending  the  affairs  of  the  firm. 
He  called  as  a  witness  to  prove  an  agreement  that  he  was 
so  entitled  to  charge  one  who  had  assigned  all  his  interest 
to  a  copartner.  This  particular  charge  was  only  one  of 
the  numerous  items  with  which  the  suit  dealt.  Objection 
was  made  to  his  competency  and  sustained.  The  court 
said:  "The  code  excludes  every  person  through  whom  a 
party  to  the  action  derives  'any  interest  or  title,  by  assign- 
ment or  otherwise.'  This  must  be  construed  to  mean  any 
interest  or  title,  in  or  to  the  subject  matter  of  the  action. 
The  assignor  of  any  such  title  or  interest  is  excluded  from 
examination  in  the  action.  It  is  argued,  on  the  part  of  the 
defendant,  that  the  witness  had  no  interest  in  this  par- 
ticular charge  and  item  of  the  account,  and  that  his  right 
to  make  it,  and  have  it  allowed,  is  not  derived  from  the 
assignment,  and  does  not  depend  upon  it  in  any  degree. 
This,  perhaps,  is  not  entirely  clear;  but  conceding  it  fully, 
for  the  purpose  of  this  point,  it  does  not  help  the  defend- 
ant. The  provision  of  the  code  is  broader.  It  excludes 
such  a  person  from  being  examined  as  a  witness  in  the 
action.  The  prohibition  is  not  limited  to  an  examination 
in  respect  to  those  matters  pertaining  to  the  parts  of  the 
action  assigned,  but  extends  to  the  entire  action.  He  can- 
not be  examined  at  all  as  a  witness  in  that  action,  if  the 
party  has  derived  any  interest  or  title  from,  through  or 
under  him."  The  word  "assignor,"  however,  does  not 
necessarily  include  every  person  who  has  made  or  joined 
in  an  assignment.  Thus  it  does  not  include  one  who 
formerly  held  only  an  equitable  interest.**     Nor  do^s  it 

Co.   V.   Chitty    (Okl.),   129    Pac.    51;  43  Lyon      v.      Snyder,      61    'JBarb. 

Williams  v.  Neill   (Tex.  Civ.  App.),  (N,  Y.)    172. 

152  S.  W.  693 ;  Saylor  v.  Saylor,  151  44  Zerbe  v.  Reigart,  42  Iowa,  229. 
Ky.  694,  152  S.  W.  763. 
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include  a  wife  who  merely  joins  in  a  conveyance  with  her 
husband.*^  "Husband  and  wife  ordinarily  are  not  two 
persons,  in  contemplation  of  law,  but  one  person,  and  the 
husband,  notwithstanding  modern  innovations,  still  remains 
the  one  person,  at  least  so  far  as  his  own  property  is  con- 
cerned. It  does  not  follow,  because  a  woman  relinquishes 
her  inchoate  right  of  dower  in  the  land  of  her  husband,  in 
a  deed  by  which  he  purports  to  have  sold  and  conveyed 
his  land  to  another,  that  she  is  a  party  to  the  contract 
between  the  vendor  and  vendee,  grantor  and  grantee;  or 
competent  to  testify  on  the  subject  of  such  contract,  which 
is  only  consummated  when  the  deed  is  delivered  by  the  hus- 
band."*® A  witness  who  had  assigned  all  his  interest  in 
a  lease  and  in  business  upon  the  leased  premises  before  a 
fire  injuring  the  leased  property  and  destroying  a  kiln 
thereupon  is  not  the  assignor  of  a  cause  of  action  for  breach 
of  a  contract  of  the  lessor,  made  after  the  fire,  to  repair 
the  leased  premises  and  rebuild  the  kiln,  and  is  not  dis- 
qualified to  testify  to  events  occurring  before  the  death  of 
the  lessor,  under  section  1880  of  the  California  Code  of 
Civil  Procedure.*''  A  mortgagee  may  testify  as  to  the  date 
of  the  cancellation  of  the  mortgage  executed  to  him. 
' '  Neither  party  derived  title  through  or  under  him,  and  he 
was  only  an  encumbrancer  to  the  amount  of  the  mortgage 
debt."*^  Where  a  mortgagee,  anticipating  the  discharge 
of  a  mortgage  held  by  him,  executed  the  release  and  depos- 
ited it  with  a  real  estate  agent  to  be  handed  to  the  mort- 
gagor on  payment  of  the  debt,  and  the  agent,  in  collusion 
with  the  mortgagor  and  in  fraud  of  the  mortgagee,  deliv- 
ered it  without  payment  of  the  amount  so  to  be  collected 
to  the  mortgagor,  his  testimony  thereof  was  objected  to  as 
incompetent  upon  the  ground  that  he  was  a  person  through, 
from  or  under  whom    the    parties  derived  an  interest  or 

45  Miller  v.  McDowell,  63  Kan.  75,  47  Frey   v.   Vignier,   145    Cal.    251, 

64  Pac.  980.  78  Pac.  733. 

«  Messimer    v.    MeCrary,    113    Mo.  ''  ^^''^  "■   C^^^'   ^^^   ^-  C-   267, 

382    21  S    W    17  ^^    ^-    ■^-    ^°^®'    ■^"°°   ^-    '^'°^^'   ^^'' 

>  •       •       •  N.  C.  266,  11  S.  E.  1043. 
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title  to  the  subject  matter  of  the  litigation.  The  objection 
was,  of  course,  not  tenable.  The  court  said:  "He  is  not  a 
party  to  the  action,  nor  is  he  in  any  sense  connected  with 
the  subject  of  the  action  as  a  person  from,  through  or 
I  under  whom  either  party  derived  any  interest  or  title  or 
sustains  any  liability.  He  is  a  stranger  to  the  action  and 
bears  no  such  relationship  to  the  cause  of  action  as  to  bring 
him  within  the  disqualifying  terms  of  the  statute.  The 
court  properly  received  his  evidence  of  the  transactions 
covered  by  his  testimony."*® 

§  795  (795).  Statutes  excluding  any  matter  occurring 
before  the  death. — In  a  few  jurisdictions  statutes  have  been 
enacted  much  more  sweeping  than  exist  in  most  states,  and 
excluding  testimony  by  the  interested  witnesses  as  to  any 
matter  or  fact  occurring  before  the  death  of  the  deceased.^" 
Under  such  a  statute  a  suit  was  brought  against  an  admin- 
istrator for  services  rendered  for  the  deceased.  A  wit- 
ness testified  to  certain  admissions  made  by  the  plaintiff, 
and  it  was  held  that  the  plaintiff  could  not  rebut  this  testi- 
mony. In  that  case  the  court  said :  "  It  is  true  that  it  may 
be  a  hardship  upon  the  plaintiff  to  be  prevented  by  the  law 
from  contradicting  the  testimony  of  third  persons  as  to 
admissions  not  made  in  the  presence  of  deceased,  but,  on 
the  other  hand,  it  can  be  said  with  equal  force  that  it  is 
a  hardship  on  the  estate  that  the  deceased  is  prevented 
by  death  from  denying  any  admissions  against  his  interest 
which  witnesses  for  the  plaintiff  may  testify  were  made 
by  him  in  his  lifetime.  The  manifest  object  and  purpose 
of  the  statute  is  to  put  them  on  an  equal  footing  in  respect 

49  Franklin    t.    Killilea,    126    Wis.  administrator   upon   a    claim,    or   de- 

88,  104  N.  W.  993.  mand  against  the  estate  of  a  deceased 

60  The      California      statute      pro-  person,    as    to    any    matter    or    fact 

Tides:   "The    following    persons    can-  occurring   before   the    death   of   such 

not   be   witnesses:  Parties   or   assign-  deceased     person":     Cal.     Code     Civ. 

ors     of     parties     to     an     action     or  Proc,    §  1880.     The    Idaho    provision 

proceeding,   or  persons   in  whose   be-  (Code  Civ.  Proc.   1908,   §5957),  and 

half     an     action     or     proceeding     is  Montana     (Code     Civ.     Proc.     1907, 

prosecuted,    against    an    executor    or  §  7981),  are  identically  the  same. 
Evidence  IV — 57 
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of  sucli  evidence.  And,  besides,  there  is  nothing  in  the 
statute  to  indicate  that  its  effect  was  intended  to  be  limited 
to  things  which  occurred  in  the  presence  of  the  deceased. 
The  language  is:  'Any  matter  or  fact  occurring  before 
death  of  the  deceased,'  and  this  applies  as  well  to  things 
occurring  without  his  presence  as  to  those  in  which  he  may 
have  participated."^^  In  an  action  brought  against  a 
bank  by  a  depositor  to  recover  the  amount  of  a  deposit  made 
by  the  plaintiff's  father  in  the  name  of  the  plaintiff,  the 
cashier  of  the  bank  is  not  rendered  incompetent  to  testify 
that,  by  the  terms  of  the  deposit  made  by  the  plaintiff's 
father,  since  deceased,  the  plaintiff's  father  was  to  be  per- 
mitted to  check  against  the  account.'^  The  Mississippi 
statute  is  slightly  different.^*  It  has  been  held  to  preclude 
any  person  from  testifying  to  establish  his  own  claim  to 
any  species  of  property  left  by  the  decedent,  whether  the 
same  be  real  or  personal  property  or  a  personal  demand 


51  Stuart  V.  Lord,  138  Gal.  672,  72 
Pae.  142,  and  eases  eited;  Kalt- 
sehmidt  v.  Weber,  145  Cal.  596,  79 
Pae.  272. 

62  Greene  v.  Bank  of  Camas 
Prairie,  7  Idaho,  576,  64  Pae.  888. 
An  action  in  claim  and  delivery  to 
which  an  administrator  is  a  party, 
and  in  which  certain  of  the  parties 
claim  the  right  'to  possession  as  as- 
signees of  a  claim  against  the  es- 
tate represented  by  the  administra- 
tor, which  is  secured  by  a  mortgage 
upon  the  property  in  question,  and 
in  which  action  no  relief  is  sought 
against  the  estate,  is  not  an  action 
"upon  a  claim  or  demand  against  the 
estate  of  a  deceased  person"  such  as 
to  preclude  a  party  thereto  from 
testifying:  Cunningham  v.  Stoner,  10 
Idaho,  549,  79  Pae.  228.  See,  also, 
Eice  V.  Ridgley,  7  Idaho,  175,  61 
Pae.  290,  20  Morr.  Min.  Eep.  553; 
Coats  V,  Harris,  9  Idaho,  458,  75 
Pao.  243. 


53  A  person  shall  not  testify  as  a 
witness  to  establish  his  own  claim 
or  defense  against  the  estate  of  a  de- 
ceased person  which  originated  dur- 
ing the  lifetime  of  such  deceased 
person,  or  any  claim  he  has  trans- 
ferred since  the  death  of  such  de- 
cedent. But  such  person  so  in- 
terested shall  be  permitted  to  give 
evidence  in  support  of  his  claim  or 
defense  against  the  estate  of  a  de- 
ceased person  which  originated  after 
the  death  of  such  deceased  person  in 
the  course  of  administering  the  es- 
tate. Nor  shall  a  person  testify  as 
a  witness  to  establish  his  own  or  as- 
signed claim  or  defense  against  the 
estate  of  a  person  of  unsound  mind, 
which  originated  before  the  ward  be- 
came a  non  compos  mentis.  But 
this  shall  not  apply  to  claims  or 
defenses  which  arose  in  the  course 
of  the  administration  of  the  estate 
of  such  person:  Miss.  Coda  1906, 
§  1917. 
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against  the  representative.^*  But  it  must  appear  either 
that  the  witness  is  interested  in  the  subject  matter,  or  that 
he  was  so  interested  at  the  time  of  the  death  of  the  dece- 
dent. If,  on  the  facts  developed  on  the  trial,  it  should 
appear  that  the  "interest"  claimed  to  have  been  transferred 
before  the  death  of  the  decedent  had  in  fact  been  trans- 
ferred after  the  death,  the  testimony  should  be  excluded ; 
but  where,  by  the  testimony  of  such  witness  or  otherwise, 
it  is  shown  that  the  transfer  was  made  before  the  death, 
the  witness  is  competent.^®  Under  the  same  statute  it  has 
been  held  that  a  husband  who  joins  his  wife  in  conveying 
her  real  estate,  and  afterward  joins  her  in  a  suit  to  cancel 
the  deed  for  fraud  against  the  legatee  of  the  grantee,  is  a 
competent  witness. ^^  And  in  a  suit  by  a  creditor  of  a 
deceased  person  to  foreclose  a  mortgage,  persons  whose 
heirship  is  denied  are  competent  witnesses  to  prove  rela- 
tionship,— that  is  to  say,  the  status  sustained  by  the  witness 
as  wife  or  child  of  the  mortgagor.  The  right  of  an  heir 
does  not  originate  in  the  lifetime  of  the  decedent.^''  The 
section  applies  only  where  there  is  a  money  demand  against 
the  estate  of  a  decedent  or  a  claim  for  the  recovery  of 
property.  Hence,  in  a  suit  to  foreclose  a  mortgage  on  the 
estate  of  a  decedent  in  which  the  relationship  to  the  dece- 
dent of  one  claiming  to  be  his  widow  and  another  claiming 
to  be  his  child  is  involved,  testimony  of  the  persons  re- 
ferred to  tending  merely  to  establish  their  relationship  is 
admissible.^^  A  defendant  claiming  land  as  against  the 
estate  of  a  decedent  cannot  under  this  section  establish  a 
claim  which  originated  in  the  lifetime  of  decedent  by  the 

54  Jacks     V.     Bridewell,     51     Miss.  834;    Sweatman  v.   Parker,   49    Miss. 
881.  19;    Cole   V.   Gardner,    67   Miss.    670, 

55  Snell    V.    Fewell,    64   Miss.    655,  7   South.   500;    Jaekson  v.   Smith,   68 
1  South.  908;  1  Greenl.  Ev.  422,  424.  Miss.  53,  8  South.  258. 

See,  also,  Jones  v.  Jones   (Miss.),  37  56  Ellis   v.   Alford,   64   Miss.    8,    1 

South.   439;    Eeinhardt  v.   Evans,   48  Souths    155. 

Miss.  230   (which  is  not  now  affected  57  Covington    v.    Frank,    77    Miss. 

by    Eothschild    v.    Hatch,    54    Miss.  606,.  27  South.  1000. 

554)  ;    .Tones    v.    Sherman,    56    Miss.  58  Covington     v.     Frank      (Miss.), 

559;    Gordon   v.   MoEaehin,   57   Miss.  28  South.  20. 
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testimony  of  a  person  through  whom  the  title  is  alleged  by 
him  to  have  passed  and  from  whom  defendant  purchased 
after  the  death  of  the  decedent.^® 

§  796  (796).  Mode  of  ascertaining  competency  of  wit- 
nesses— Voir  dire. — ^We  have  already  seen  that  large  classes 
of  witnesses,  who  may  now  testify,  were  wholly  incompe- 
tent before  the  passage  of  enabling  statutes.  Under  the 
former  rigid  rules,  when  any  question  of  competency  was 
raised,  it  was  deemed  highly  important  to  ascertain,  before 
the  examination  of  a  witness  in  chief,  whether  he  was 
competent  or  incompetent.  To  settle  this  question,  it  was 
the  custom  to  examine  the  proposed  witness  on  his  voir 
dire,  as  it  was  called.  In  this  preliminary  examination,  he 
was  duly  sworn  to  answer  as  to  his  competency.^"  The 
most  common  illustration  of  the  practice  was  in  those  cases 
where  it  was  claimed  that  the  witness  was  incompetent  on 
the  ground  of  interest,  but  the  same  method  was  adopted 
where  the  disqualification  depended  upon  other  grounds.®^ 
Under  the  old  practice,  the  person  objecting  could  either 
examine  the  proposed  witness  on  his  voir  dire  or  he  could 
call  witnesses  to  prove  the  disqualification.^^  But  it  was 
held  that  the  objector  could  not  resort  to  both  methods  of 
proof.  It  was  urged  that,  by  appealing  to  the  conscience 
of  the  witness,  the  party  offered  him  as  a  credible  witness, 
and  could  not  afterward  say  that  he  was  unworthy  of 
credit."^    It  was  sometimes    held,  however,  that    neither 

89  Liverman  v.  Lee,  86  Miss.   370,  61  Shannon    v.     Commonwealth,     8 

38    South.    658.     See,   also,    numerous  Serg.   &  E.    (Pa.)    444;    Galbraith    v. 

cases  appended  to  this  section  in  the  Galbraith,     6     Watts      (Pa.),     112; 

Mississippi     Codes     of     1906,     from  Bank    of    Columbia    v.    Magruder,    6 

which  we  have  selected  some   of   the  Har.   &  J.    (Md.)    172,   14   Am.  Dec. 

illustrations,  271;   Seeley  v.  Engell,  13  N.  Y.  542 

60  Dewdney  t.   Palmer,   4  Mees.   &  (where    the    objection    was    that    the 

W.   664;   Mifilin  v.  Bingham,   1  Call.  witness    was    the    wife    of    the    real 

(Pa.)   272,  1  L.  Ed.  133;  Yardley  v.  party   in    interest);    Best,  ^v.,    10th 

Arnold,   10   Mees.   &  W.   141,   6  Jur.  ed.,  §  133 ;  Greenl.  Ev.,  §  423. 

718,  11  L.  J.  Ex.  413;   Doe  t.  Web-  62  See  cases  next  cited. 

ster,    12    Ad.    &    E.    442,    113    Eng.  63  Bridge    v.    Wellington,    1    Mass. 

Reprint,  879.  219;     Mifflin    v.    Bingham,     1    DalL 
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mode  of  proof  was  exclusive.  And  these  modes  were  not 
inconsistent  when  the  authorities  are  examined.  It  is  quite 
clear  that  on  the  same  point  of  inquiry  the  adoption  of  the 
one  method  was  an  irrevocable  election.  There  are  two 
ways  of  proving  a  witness  interested  in  a  cause:  first,  by 
examining  him  on  a  voir  dire;  and,  secondly,  by  showing 
his  interest  from  other  evidence.  But  both  these  modes 
cannot  be  pursued  at  the  same  time;  and  the  election  of  one 
conclusively  bars  any  recourse  to  the  other.  The  rule  is 
not,  that  in  the  same  ease,  the  interest  of  the  witness,  on 
one  set  of  facts,  may  not  be  proved  by  disinterested  testi- 
mony, and  that  afterward,  his  interest,  on  a  different  set 
of  facts,  may  not  be  proved,  under  the  voir  dire;  but  it  is, 
that  "a^  the  same  time,"  or,  more  correctly,  on  the  same 
ground,  these  distinct  modes  may  not  be  resorted  to. 
When  a  party  has  proof  of  the  witness '  interest,  which,  for 
the  moment,  he  thinks  proper  to  suppress,  he  shall  not  be 
permitted  to  inquire  of  him,  under  the  voir  dire,  and  thus 
"sport  with  his  conscience,"®*  with  a  view  of  contradicting 
him  by  other  evidence;  or,  if  he  has  made  the  inquiry,  by 
other  testimony,  he  is  equally  precluded  from  interrogating 
the  witness  under  the  voir  dire.  But  where  the  inquiry  of 
interest  arises  at  different  times  and  on  distinct  grounds, 
there  can,  be  no  possible  objection  to  the  establishment  of  it, 
by  different  modes  of  testimony.®^  The  following  may  be 
taken  as  a  general  rule.  Persons  prima  facie  competent 
whose  competency  is  questioned  may  be  examined  on  the 

(Pa.)  272,  1  L.  Ed.  133;  Chance  v.  ness,  from  the  necessity  of  the  ease. 
Hine,  6  Conn.  231;  Stuart  f.  Lake,  there  must  be  one  exception  from 
33  Me.  87;  Schnader  v.  Sehnader,  the  usual  rule.  "On  the  examination 
26  Pa.  384;  Dorr  v.  Osgood,  2  Tyler  of  a  witness  as  to  his  situation,  he 
(Vt.),  28;  McAllister  v.  Williams,  1  may  be  asked  any  question  concern- 
Overt.  (Tenn.)  107;  Walker  v.  Col-  ing  instruments  he  has  executed 
lier,  37  HI.  362;   Greenl.  Ev.,   §  423.  without  producing  those  instruments; 

64  Butler  V.  Butler,  3  Day  for  the  party  against  whom  he  is 
(Conn,),  214,  218.  called,  not  knowing  the  witness  to  be 

65  Steljbins  v.  Saekett,  5  Conn.  produced  against  him,  cannot  al- 
258.  As  to  the  subject  matter  of  ways  be  prepared  with  the  evidence 
the  inquiry,  in  order  to  found  an  to  prove  him  incompetent":  Peake's 
objection  to  the  interest  of  the  wit-  Ev.  196;  1  Swift's  Dig.  740. 
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voir  dire  in  support  of  their  competency,  but  persons  prima 
facie  incompetent  cannot  testify  until  their  competency  has 
been  otherwise  established.'*  The  inquiry  is  of  course  con- 
ducted as  a  preliminary  one  in  open  court,*^  and  the  party 
objecting  is  entitled  as  of  right  either  to  the  voir  dire  exam- 
ination or  to  prove  the  alleged  incompetency  by  evidence 
aliunde.  If  he  adopts  the  former  mode,  he  makes  the  wit- 
ness his,  so  far  as  the  question  of  competency  is  concerned, 
and  is  concluded  by  his  testimony,  unless  that  testimony,  as 
not  infrequently  happens,  leaves  the  question  in  doubt,  in 
which  case  he  may  resort  to  other  evidence.  If  he  thus 
makes  the  witness  his,  he  thereby  represents  him  to  the 
court  a-s  worthy  of  belief,  and  he  cannot  afterward  say  that 
he  is  not ;  and  if  the  testimony  elicited  on  the  direct  exam- 
ination establishes  or  tends  to  establish  his  incompetency, 
the  opposite  party  is  at  liberty  to  cross-examine  for  the 
purpose  of  rebuttal.  If  he  adopts  the  latter  mode  and 
fails  because  his  evidence  is  rejected  as  inadmissible,  he 
may  still  resort  to  the  former  mode;  and,  it  seems,  if  he 
has  two  distinct  grounds  of  objection,  he  may  adopt  one 
mode  of  proof  as  to  one  ground,  and  the  other  mode  as  to 
the  other  ground.  But  in  no  case  is  the  witness  allowed 
to  testify  as  to  his  competency  unless  first  called  by  the 
objecting  party.*^    It  is  a  matter  which  rests  in  the  sound 

66  Sanborn    v.    Cole,    63    Vt.    590,  Cow.   (N.  Y.)   513,  535,  13  Am.  Dec. 

14   L.   R.   A.    208,    22    Atl.    716.     In  550;   Stevenson  v.  Mudgett,  10  N.  H. 

Fay  V.   Green,   1  Aik.    (Vt.)    71,  the  338,  34  Am.  Deo.  155;  Bank  of  Utica 

depositions    of    certain    persons    dis-  v.  Mersereau,  3  Barb.  Ch.  528. 
qualified  by  interest,  unless  their  in-  67  State  v.  Morea,  2  Ala.  275. 

terest  had  been   discharged,  -were  re-  68  People  v.  Anderson,  26  Cal.  130. 

ceived  in  evidence  on  the  strength  of  The     right     is     generally     conceded, 

their  own  testimony  therein  that  such  though    it   is    sometimes    said   to    be 

interest    had    been    discharged.     The  discretionary     with     the     court:  See, 

court   considered   that   the    testimony  also,    Tarleton    v.    Johnson,    25    Ala. 

by    which   the   interest   was   removed  300,    60    Am.    Dee.    515;    Brown    v. 

was  the  testimony  of  interested  wit-  State,  24  Ark.  620;  Stebbins  v.  Sack- 

nesses,  and  should  not  have  been  re-  ett,  5  Conn.  258;  Hooker  v.  Johnson, 

ceived.     The  rule  has  been  recognized  6   Fla.    730;    Dowdy  v.   Watson,   115 

in  many   cases:  Botham  v.   Swingler,  Ga.  42,  41  S.  E.  266;  State  v.  Simes, 

1    Esp.    164;    State    V.    Townsend,    2  12    Idaho,    310,    9    Ann.    Cas.    1216, 

Harr.   (Del.)   543;   Mott  v.  Hicks,  1  85   Pac.   914;    Walker  v.   Collier,   37 
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discretion  of  the  court,  to  examine  the  proposed  witness 
itself  or  permit  counsel  to  examine  him.®*  It  is  now  a 
common  practice  to  wait  until  the  witness  is  sworn  in  chief, 
and  then  to  examine  him  as  to  his  competency ,  if  any  such 
examination  is  necessary.''*  Although  it  was  formerly  held 
that,  unless  the  proof  of  incompetency  was  made  on  the 
voir  dire,  the  objection  was  waived,''^  it  is  now  well  settled 
that  the  objection  to  competency  may  be  raised  at  any  time 
during  the  examination  or  cross-examination  of  a  witness, 
with  the  qualification  that  it  should  he  made  as  soon  as  dis- 
covered.'''^ If  it  is  not  made  upon  discovery,  it  is  waived.''^ 
If  the  incompetency  is  known,  the  objection  should  be  made 
before  the  examination-in-chief.''*  In  some  states  the  method 


111.  362;  Wright  v.  Mathews,  2 
Blackf.  (Ind.)  187;  City  of  Coving- 
ton V.  O'Meara,  133  K7.  762,  119 
S.  W.  187;  Evans  v.  Gray,  1  Mart. 
(La.),  N.  S.,  709;  Weigel's  Succes- 
sion, 18  La.  Ann.  49;  Fifield  v. 
Smith,  21  Me.  383;  Foley  v.  Mason, 
6  Md.  37;  Bridge  v.  Wellington,  1 
Mass.  219;  Lautenschlager  v.  Hunter, 
22  Minn.  267;  White  v.  State,  52 
Miss.  216;  Smith  v.  Fairbanks,  27 
N.  H.  521;  Woodworth  v.  Brooklyn 
El.  R.  Co.,  22  App.  Div.  501,  48  N. 
Y.  Supp.  80;  Mott  v.  Hicks,  1  Cow. 
(N.  Y.)  513,  13  Am.  Dec.  550; 
Seeley  v.  E'ngell,  13  N.  Y.  542;  Vin- 
cent V.  Lessee  of  Huff,  4  Serg.  & 
E.  (Pa.)  297;  Harrell  v.  State,  1 
Head  (Tenn.),  125;  Odell  v.  Koppee, 
5  Heisk.  (Tenn.)  88. 

69  Simmons  v.  State,  158  Ala.  8, 
48  South.  606;  Carter  v.  State,  63 
Ala.  52,  35  Am.  Kep.  4. 

70  Jacobs  v.  Layborn,  11  Mees.  & 
W.  685,  1  D.  &  L.  352,  12  L.  J.  Ex. 
427,  7  Jur.  502. 

71  Dewdney  v.  Palmer,  4  Mees.  & 
W.   664. 

72  Brooks  V.  Crosby,  22  Cal.  42; 
Daey  v.  GoB,  242  111.  606,  90  N.  E. 
179;   State  v.  Williams,  28  La.  Ann. 


604;  State  v.  Damery,  48  Me.  327; 
Andre  v.  Bodman,  13  Md.  251,  71 
Am.  Dec.  628;  Commonwealth  v. 
Green,  17  Mass.  515;  Fisher  v.  Wil- 
lard,  13  Mass.  379;  Carter  v.  Graves, 
7  Miss.  9;  Hichman  v.  Green,  123 
Mo.  165,  29  L.  E.  A.  39,  22  S.  W. 
45S,  27  S.  W.  440;  Sheridan  v.  Me- 
dara,  10  N.  J.  Eq.  469,  64  Am.  Dee. 
464;  Westervelt  v.  Burns,  27  Misc. 
Eep.  781,  57  N.  Y.  Supp.  749;  Seeley 
V.  Engell,  13  N.  Y.  542;  Swift  v. 
Dean,  6  Johns.  (N.  Y.)  523;  Gulf 
etc.  B.  Co.  T.  Gillespie,  54  Tex.  Oiv. 
App.  593,  118  S.  W.  628;  Spence  v. 
Eepass,  94  Va.  716,  27  S.  E.  583. 

73  Drake  v.  Foster,  28  Ala.  649; 
Lewis  T.  Morse,  20  Conn.  211;  Kings- 
bury V.  Buchanan,  11  Iowa,  387; 
Stuart  V.  Lake,  33  Me.  87;  Gros- 
hon  v.  Thomas,  20  Md.  234;  Heely 
v.  Barnes,  4  Denio  (N.  Y.),  73. 

74  Donelson  v.  Taylor,  8  Pick. 
(Mass.)  390;  Howser  v.  Commonwealth 
51  Pa.  32.  "The  general  rule  un- 
doubtedly is  that  the  objection  to  the 
competency  of  a  witness  ought  to  be 
taken  before  the  witness  is  examined 
in  chief,  but  the  rule  is  not  inflexible. 
Each  ease  must  be  determined  on  its 
own   circumstances":  Hill  v.   Poatley, 
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of  dealing  with  objections  to  competency  is  regulated 
by  the  statute  and  the  procedure  to  be  followed.  The  fol- 
lowing will  be  found  a  useful  summary  of  the  rules  guiding 
the  court  in  these  cases:  (1)  There  is  no  presumption  that 
a  witness  is  incompetent.  (2)  The  question  of  the  compe- 
tency of  a  witness  does  not  arise  until  there  is  an  objection 
or  exception  distinctly  raising  that  question.  (3)  When  a 
witness  is  objected  to  on  the  ground  that  he  is  incompetent 
to  testify,  the  question  must,  as  a  general  rule,  be  decided 
by  the  court;  and  the  objection,  if  known,  must  be  taken 
before  the  witness  is  examined  at  all.  (4)  If  the  objection 
be  known  before  the  witness  is  examined,  and  is  not  made 
until  after  the  witness  has  been  examined,  this  would  be 
ground  for  overruling  the  objection.'^^  (5)  If,  however,  a 
witness  is  competent  to  testify  in  reference  to  some  matters 
and  incompetent  as  to  others,  the  objection  need  not  be 
taken  until  it  is  sought  to  examine  the  witness  as  to  the 
matters  about  which  it  is  claimed  he  is  incompetent  to  tes- 
tify. (6)  But  whether  it  is  claimed  that  the  witness  is 
incompetent  to  testify  at  all,  or  simply  as  to  certain  par- 
ticular matters,  the  question  of  competency  is  primarily  one 
to  be  decided  by  the  court.  (7)  If  the  question  depends 
upon  the  existence  of  facts  which  are  disputed,  the  proper 
practi);e  is  for  the  court  by  a  preliminary  examination  to 
determine  whether  those  facts  exist.  (8)  If,  however,  the 
determination  of  the  question  depends  upon  the  decision 
of  intricate  questions  of  fact,  the  judge  has  the  power,  in 
his  discretion,  to  take  the  opinion  of  the  jury  thereon.'^* 
To  which  may  be  added  the  following:  (9)  If  upon  the 
preliminary  examination  the  witness  appears  to  be  com- 
petent, he  should  be  permitted  to  testify.  But  if,  during 
the  progress  of  the  case,  his  competency  should,  from  other 

90   Va.   200,   17  S.   E.   946.     In  Can-  epitomized   the   law   as    given   in   the 

ada  the  same  rules  apply:  Powell  v.  text     above.     See     the     opinion     of 

Jarvis,  5  U.  C.  R.  489.  Harris,  J.,  in  Leaptrot  v.  Robertson^ 

T6  Brunswick  etc.  Ry.  Co.  v.  Clem,  37  Ga.  586.     See,  also,  1  Greenl.  Ev., 

80  Ga.  535,  7  S.  E.  84.  16th  ed.,  pp.   162,   163,  910;    Ohamb. 

T6  Dowdy   V.   Watson,   115   6a.   42,  Best,  Ev.,  ed.  1893-94,  §  133. 
41  S.  E.  266,  in  which  Cobb,  J.,  lias 


905  COMPETENCY  OF  WITNESSES.  §  796a 

testimony,  become  doubtful,  the  jury  should  be  instructed 
to  determine  this  question  of  fact,  and,  if  they  should  find 
the  witness  to  be  incompetent,  not  to  consider  his  testi- 
mony.'^'^  (10)  The  examination  of  the  person  offered  as  a 
witness,  for  the  purpose  of  testing  his  competency,  should 
be  made  with  special  reference  to  the  field  of  inquiry  and 
character  of  the  subject  about  which  the  witness  is  to 
testify.''* 

§  796a.  Witness  required  to  testify  by  court. — ^In  some 
of  the  statutes  to  which  we  have  referred  in  this  chapter, 
notably  that  of  the  act  of  Congress,  section  858,  the  proviso 
makes  an  exception  in  favor  of  parties  "called  to  testify  to 
transactions  with  the  deceased  by  the  opposite  party,  or 
required  to  testify  thereto  by  the  court. ' '  It  has  been  held 
that  the  word  "required"  in  the  section  cannot  be  taken  to 
mean  "permitted."  The  intention  of  the  legislature  by  the 
clause  in  question  has  been  read  as  a  permission  to  the  court, 
in  cases  falling  within  the  proviso,  to  exercise  its  discretion 
in  receiving  the  testimony  of  the  party  as  a  witness.  Where 
the  case  turns  upon  a  transaction  between  one  party  and 
another  deceased,  and  the  circumstances  are  such  as  to 
induce  the  court  to  believe  that  the  transaction  would  be 
denied  by  the  deceased  party  if  he  were  alive,  and  there 
are  no  extraneous  circumstances  throwing  light  upon  the 
subject,  then  the  testimony  of  the  surviving  party  should 
be  excluded;  but  where  the  court  can  see  that  the  transac- 
tion, as  stated  by  the  surviving  party,  is  probable,  and  there 
are  corroborating  circumstances  tending  strongly  to  sup- 
port his  version, — in  short,  when  it  can  see  that  justice 
demands  that  the  surviving  party  should  be  sworn, — the 
discretion  of  the  court  should  be  exercised  to  permit  his 
testimony  to  be  given.''*  In  New  Hampshire  the  statute 
defines  the  discretion  of  the  court  and  provides  for  the  in- 

77  1  Green].  Ev.,  16tli  ed.,  p.  910,           79  The     Poland,     Fed.     Caa.     No. 
§  425.  11,242.     See,   ajso,  Eobinson  v.   Man- 

78  State   V.    Simes,    12   Idaho,  310,       dell,  3   Cliff.   169,  Fed.  Cas.  No.  11,- 
9  Ann.  Gas.  1216,  85  Pae.  914.  959;    Eslava    v.    Mazange,    1    Woods, 
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competency  of  the  witness  except  when  it  clearly  appears 
that  injus1;ice  may  be  done  if  such  testimony  is  not  intro- 
duced.*" In  further  interpretation  of  the  words  "required 
to  testify"  in  similar  provisos  in  state  statutes,  it  has  been 
held  where  a  statute  provides  that  commissioners  of  in- 
solvent estates  may  require  a  claimant  to  be  sworn,  and 
may  examine  him  on  all  matters  relating  to  his  claim,  the 
provision  gives  him  no  privilege  to  be  a  witness  at  his  own 
instance  as  a  matter  of  right.*^  There  is  a  clearly  marked 
distinction  between  the  court  requiring  a  witness  to  testify 
and  overruling  an  objection  for  incompetency.  When  the 
court  in  such  a  case  permits  a  party  to  testify  over  the 
objection  of  an  adverse  party,  the  court  is  ruling  upon  a 
question  of  law  presented  by  the  objection,  and  is  uphold- 
ing a  supposed  right.  If  not  required  to  testify  by  the 
opposite  party,  the  witness  must  be  required  by  the  court, 
otherwise  he  cannot  be  allowed  to  testify,  if  objection  be 
properly  made;  for  only  by  objection  made  and  sustained 
or  overruled  can  the  question  of  the  admissibility  of  the 
evidence  be  raised.  When  the  court  overrules  such  an  ob- 
jection, it  holds  that  the  law  permits  the  witness  to  testify 
without  being  required  by  the  opposite  party  or  by  the 
court.  It  is  not  the  judge,  but  it  is  the  court,  that  is  to  say, 
the  law,  that  speaks  in  the  ruling.  Though  the  order  of 
the  court  to  the  party  to  testify,  where  it  is  intended  to  re- 
quire him  to  testify,  may  be  made  upon  a  suggestion  pro- 
ceeding from  such  party,  or  another  party  not  adverse  to 
him,  it  is  made  as  the  act  of  the  court  exercising  a  judicial 
discretion,  and  not  by  way  of  adjudging  a  right  demanded 
by  a  party  as  such.*- 

623,    Fed.    Cas.    No.    4527.     See    the  82  Cupp    v.     Ayers,     89     Ind.     60. 

late     case     of     Myers      v.     Manlove  There  is  a  contrary  decision  in  Gold- 

(Ind.   App.),    101   N.   E.    661,   as   to  man   v.   Sotelo,   7   Ariz.   23,   60   Pac. 

discretion  of  court.  696,  but  the  court   gave  little  atten- 

80  Berry  v.  McArdle,  62  N.  H.  tion  to  the  point,  as  the  same  facts 
354.  See,  also,  Giles  v.  Smith,  74  had  been  testified  to  by  two  other 
N.  H.  238,  66  Atl.  1049;  Weston  v.  witnesses.  The  cogency  of  the  rea- 
EUiott,  72  N.  H.  433,  57  Atl.  336.  soning   in   the    Indiana   ease   is   irre- 

81  White  V.  Brown,  67  Me.   196.  sistibla. 
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[Eefeiences  aie  to  Sections.] 

A 

ABANDONMENT,  competency  of  wife  in  actions  for,  746. 

ABOLITION  of  religious  test  for  witnesses,  714. 

ABORTION,  competency  of  wife  in  action  against  husband  for,  734,  n.  95. 
communications  by  physicians  concerning,  not  privileged,  760. 

ABROAD,  mode  of  taking  testimony  of  witness  who  is,  700. 

ABSENT  WITNESS,  testimony  of.     See  Depositions. 

ABSTRACTER  OF  TITLES,  rule  as  to  confidential  communications  between 
attorney  and  client  does  not  apply  to,  751. 

ACCIDENT,   confidential   communications   between  husband   and   wife   as   to, 
735,  n.  9. 

ACCOMPLICES,  testifying  as,  as  waiver  of  privilege  of  communications  to 

attorney,  756. 
defined,  768. 
competency  at  common  law,  768. 

when  not  convicted  of  infamous  crime,  768. 

wh«n  not  jointly  indicted,  768. 

tendency  to  more  liberal  rule,  768. 

when  separate  trial  ordered,  768. 
credibility  of,  769. 

conviction  on  unsupported  evidence  of,  769. 

unaffected  by  statutes  removing  disqualification  for  interest,  769. 

instructions  to  jury,  769. 

discretion  of  court  as  to,  769. 

statutes  regulating,  769. 
corroboration  of,  770. 

what  amounts  to,  770. 

need  not  be  of  every  material  fact,  770. 

identifying  criminal,  770. 

ACCOUNT-BOOKS.    See  Books  of  Account. 

ACCOUNTS,   confidential  communications   between   husband   and   wife   as   to 
keeping  of,  735,  u.  9. 
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ACCUSED  PERSONS,  right  to  testify,  730. 
or  to  decline,  730. 
no  unfavorable   presumption  from   declining,   730. 

ADJOURNMENTS,  in  taking  depositions,  696. 

ADMINISTRATOR.     See  Execdtob  and  Administrator. 

ADMISSIONS,  by  husband  and  wife.     See  Husband  and  Wife,  740. 
of  adverse  party  as  to  transactions  with  deceased  persons,  781. 

ADVERSE  PARTY,  deposition  of,  in  federal  court,  649. 
use  of  deposition  taken  by,  684. 
depositions  not  competent  because  taken  by,  685. 
examined,  on  bill  of  discovery.    See  Discovert,  702-711. 

under  statutes,  704. 
oompelled  to  testify,  731. 
competency  of,  as  to  transactions  with  a  deceased  or  incompetent.     See 

Competency  of  Witnesses,  772-796. 

ADVICE.     See   Confidential   Communications. 

ADVOCATE.     See  Attorney. 

AFFAIRS  OF  STATE,  privileged  communications,  762. 

AFFIDAVIT,   rule   as  to   confidential   communications   to   attorney    includes, 
749,  ji.  93. 
distinction  between  deposition  and,  634. 

AFFIRMATION  instead  of  oath,  714,  715. 

AGE.     See  Children;  Competency  of  Witnesses. 
want  of,  ground  of  incompetency,  720. 
distinction  between  testimony  of  children  and  that  of  adults  as  to  events 

of  childhood,  722. 
as  affecting  weight  of  testimony,  722. 

AGENTS.     See  Confidential  Communications;  Husband  and  Wipe;  Attor- 
neys, 740,  741. 

husband  and  wife  as  agent  of  other  spouse,  740. 
relation,  how  proved,  741. 
presumption   as   to,    741. 

when  rule  as  to  confidential  communications  between  attorney  and  client 
applies  to,  751. 

competency  of,  as  to  transactions  with  a  deceased  or  incompetent,  788. 
agency  must  be  proved,  788. 
when  personally  interested,  788. 
death  of  agent,  788. 

agent  of  corporation,  789.     See  Competency  of  Witnesses. 
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[Sef«rence9  aie  to  Sections.] 
ALIBI,  in  corroboration  of  aceompliees,  770. 

ALTERATION  of  a  note,  a  "transaction,"  785,  n.  49. 

AMENDMENT  OF  OPFICEE'S  RETUEN  on  depositions,   644a,  693. 

AMNESTY.     See  Pakdon. 

ANSWERS  EST  PLEADINGS    in  equity  as  admissions,  728. 

ANTI-TRUST  ACT,  corporations  compelled  to  produce  books  for  inspection, 
in  action  under,  710. 

APPEARANCE  on  taking  depositions,  673. 

APPOINTMENT  of  officer  to  take  depositions,  667. 
of  a,  class  such  as  "any  notary,"  665. 
of  joint  officers,  667. 

ARBITRATION.     See  Awaed. 

ARBITRATORS  privileged.     See  Awabd,  763. 
cannot  impeach  award,  763. 
except  for  fraud,  763. 
competent  as  to  what  facts  relating  to  award,  763. 

ASSIGNEE  of  deceased  or  incompetent,  rights  and  privileges  of,  776. 

ASSIGNMENTS    of    mortgage,    rule    as    to    confidential    communications    to 
attorney  includes,  749,  n.  93. 

ASSISTANTS   TO   ATTORNEYS   AND   PHYSICIANS.     See    CoNriDENTiAL 
Communications. 

ATHEISTS  as  witnesses,  712-714. 

ATTACHMENT  OP  WITNESSES  in  case  of  depositions,   653. 

ATTESTATION  of  wills  by  attorney  waives  privilege,  755.     See  Wills. 

ATTESTED  DOCUMENTS.     See  Attesting  Witnesses. 

ATTESTING  WITNESSES,  when  attorneys,  effect  of,  755. 

ATTORNEY,  confidential  communicatio'm   to.     See  Coneidential  Communi- 
cations, 748-757. 
confidential  communications  upon  examination  of  adverse  party,  708. 
may  examine  children  to  determine  competency  of,  721. 
may  be  witness  for  eUent,  754. 
as  to  instructions  for  drawing  will,  755. 

waiver  of  privilege,  when  attests  will,  755. 
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ATTORNEY  (Continued). 

waiver  of  privilege,  general  rule,  756. 
in  suits  with  client,  754. 

when  witness  has  testified  as  an  aecompliee,  756. 
when  client  calls  attorney  as  witness,  756. 
when  no  objection  is  raised,  756. 

when  client  becomes  witness  in  his  own  behalf,   756. 
statutes  on  the  subject,  755,  757. 

AUTHENTICATED  COPY.     See  Cebtificates  ;   Copies. 

AWARDS,  arbitrator  can  impeach.     See  Arbitrators,  763. 


B 

BAILIFF,  misconduct  of,  testimony  of  juror  as  to,  766. 

BANK-BOOKS,  inspection  of.     See  Discovery,  709-711. 

BANK  OFFICERS,  knowledge  of  customer's  account  not  privileged,  771,  n.  37. 

BELIEF  IN  SUPREME  BEING,  as  affecting  competency,  712. 
want  of,  how  objected  to,  713. 
rule  changed  by  statute,  714. 

BENEFICIARY,  under  will,  incompetent  as  to  what,  792. 

BEQUEST.     See  Legacy. 

BIBLE,  used  in  administering  oaths,  750. 

BIGAMY,  when  second  wife  competent  as  witness,  734. 
communications  to,  not  privileged,  744. 
competency  of  wife  in  actions  for,  746. 

BILL  OF  DISCOVERY.     See  Discovery,  709-711. 

BILL  OF  EXCEPTIONS,  as  evidence  of  former  testimony,  782. 

BILL  OF  EXCHANGE.     See  Negotiable  Paper. 

BILLS    to  perpetuate  testimony,  635. 

BILLS  AND  NOTES.     See  Negotiable  Paper. 

BOARD  AND  LODGING,  evidence  as  to  value  of,  786,  u.  64. 

BODIES  OF  DECEASED  PERSONS.     See  Discovery. 
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BOOKS  AND  PAPERS,  inspection  of,  under  statutory  discovery,  709. 
discovery  of,  in   state  courts,   711. 
production  of,  does  not  make  them  evidence,  711. 
rule  as  to  confidential  communications  to  attorney  includes,  750. 

BOOKS  OF  ACCOUNT,  kept  by  one  subsequently  insane,  723,  n.  74. 

of  eith-er  party,  as  to  transactions  with  a  deceased  or  incompetent,  791. 
See  Competency  of  Witnesses. 

BXJBDEN  OP  PROOF,  as  to  continuance  of  cause  for  taking  deposition,  680. 
of  showing  incompetency  for  want  of  belief,  713. 

of  showing  testimony  incompetent,  on  party  objecting,  744,  749,  759,  776, 
788. 

BURGLARY,   conviction   of,   rendering  witness  incompetent  at  ,  common  law, 
716,  n.  75. 


CAPACITY,  want  of,  effect  on  competency.     See  Competency  of  Witnesses, 
756-760. 

CAPTION  OF  DEPOSITIONS,  irregularities  in,  670,  694,  695. 
use  of,  695. 

CASE,  statement  of,  to  counsel,  when  privileged,  749. 

CAUSE,  continuance  of,  for  taking  depositions,  678,  680. 

CERTIFICATES.     See  Copies. 

of  depositions.    See  Depositions,  644,  645,  694. 
prima  facie  evidence  of  residence,  638. 

of  other  facts,  644. 
as  to  administering  oath,  643. 
to  show  authority  of  officer,  644. 
what  to  contain,  644,  648,  659,  694. 
amendment  of,  693. 
of  commissioner  to  be  attached  to  depositions,  694. 

CESTUI  QUE   TRUST,  as  to  transactions  with,  a  deceased  or  incompetent, 
777,  n.  89,  793. 

CHANCERY,   judgments  in.     See  Equity. 
depositions  in,  635. 
discovery  in  courts  of,  702. 

CHILDREN.     See  Infants. 
want  of  capacity  of,  720. 
Evidence  IT — 58 


914  INDEX. 

[Beferences  are  to  Sections.] 

CHILDREN  (Continued). 

competency  of,  how  determined,  721. 
degree  of  credit  to  be  given  to,  722. 

danger  of,  722. 
testimony  of,  distinction  between  and  that  of  adults  as  to  events  of  child- 
hood, 722. 

CHINESE,  how  sworn,  712,  713,  715. 

CHRISTIAN  NAME.     See  Name. 

CHRISTIANITY,  presumption  of  belief  in,  713. 

CLAIM   against  person  since  deceased.     See  Competency  op  Witnesses,  773- 
774a. 

CLERGYMEN,  confidential  eommunieations  to,  758. 
replies  of,  privileged,  758,  n.  94. 
where  notary,  758,  n.  98. 
where  friend  or  interpreter,   758,  n.  98. 

CLERK   OF  AN  ATTORNEY,   confidential  communications  to,   751b. 

CLIENT    may  claim  privilege   of   confidential  communications,   749,   750. 
waiver  of  privilege  by  calling  attorney  as  witness,  756. 
or  by  failure  to  object,  756. 
by  representatives,  756. 
attorney  may  testify  for,  754. 

COCAINE,  use  of  as  affecting  competency  of  witness,  724,  u.  81. 

OOLEEENDANT,  admissions  by  one,  when  admissible  against  others,  768. 
when  competent  as  to  transactions  with  a  deceased,  793. 

COLLATERAL  PROCEEDINGS,  competency  of  husband  and  wife  in,  742. 

COMITY  of  states  as  to  taking  depositions,  668. 

COMMERCIAL  AGENCY,  eommunicatipns  to,  privileged,  771,  n.  37. 

COMMERCIAL  PAPER.     See  Negotiable'  Paper. 

COMMISSION    to   take   depositions,   636,   647,   648.     See   Depositions. 

COMMISSIONEES    for  taking   depositions,  648.     See  Depositions. 
how  named,  648. 
who  may  act,  648. 
under  control  of  court,  650. 
several  may  act,  651. 
derive  authority  from  court,  651. 
return  of,  651,  658. 
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COMMISSIONERS  (Continued). 

power  to  appoint,  statutory,  658. 
to  be  impartial,  667. 
eannot  delegate  authority,  667. 
attorney  in  case  eannot  be,  667. 

nor  his  clerk,  667. 
are  officers  of  appointing  state,  668. 
waiver  of  objections  to,  672. 
as  to  deciding  upon  objections,  676. 

COMMON  LAW,  theory  of  as  to  competency  of  witnesses,   716. 

"COMMON  USAGE"  in  depositions,  meaning  of,  649. 

COMMUNICATIONS.     .See     CoNriDENTiAL     Communications;      Privileged 
Communications. 
by   telegraph.     See   Telegrams. 

with  deceased  or  incompetent  persons,  testimony  as  to.     See  Competency 
OP  Witnesses,  772-795. 

COMPENSATION  FOR  SERVICES,   testimony  to  show,  786. 

COMPETENCY  OP  DEPOSITIONS,  who  may  deny,  685. 
objection  to,  by  party  taking,  685. 

COMPETENCY  OP  TESTIMONY,  burden   of  proof   on  party  objecting  to, 
744,  749,  759,  776. 

COMPETEisrCY   OP  WITNESSES.     See   Relevancy. 
objection  to,  when  waived  in  taking  deposition,  671. 
rules  formerly  more  numerous,  712. 
meaning  of  phrase,  712. 

definition  of  "competent,"  "competency,"  712. 
those  incompetent  at  common  law,  712. 
four  classes,  712. 

when  witness  said  to  be  incompetent,  712. 
sanction  of  the  oath,  712,  715. 

"afSrmation"  included  in  "oath,"  715. 
the  maxim.  In  judicio  non  creditur  nisi  juratis,  712. 

opinion  of  Lord  Chief  Justice  Willes,  712. 

extent  of  belief  in  Supreme  Being,  712. 

necessity  for  oath  or  affirmation,  712,  n.  9,  715. 

mode  of  administering,  715. 

to  various  denominations,  715. 
test  of,  in  this  respect,  712. 

Chinese  and  Indians,  712,  n.  9,  713,  nn.  27,  32. 

extent  of  penalty  for  false  swearing,  712. 
tendency  to  leave  value  to  jury,  712,  n.  4. 
want  of  belief  in  Supreme  Being,  712,  713. 
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COMPETENCY  OF  WITNESSES  (Continued), 
burden  of  proving,  713. 
former  strict  requirements,  713. 

witness  questioned,  713,  n.  21. 
objection  for,  how  raised,  713. 

by  whom  raised,  713. 

prior  declarations  on  the  subject,  713. 

on  the  voir  dire,  713. 

Japanese  witness,  713. 

witness  declining  to  state  belief  or  otherwise,  713. 
former  rule  changed,  714. 

statutes  providing  for  affirmation,  714. 

statutes  directly  removing  incompetency  for  want  of  belief,  714. 

other  statutory  variations,  714. 

abolition  of  religious  test  or  inquiry  as  to  witness'  belief,  714. 

illustrations,  714. 
oath  or  equivalent  still  required,  715. 

right  of  inquiry  preserved  in  some  states,  715. 

bearing  on  dying  declarations,  715. 

procedure  in  New  York,  Virginia  and  Kentucky,  715. 
infamy  as  a  ground  of  incompetency,  716. 
sense  in  which  word  used,  716. 
illustrations,  716,  n.  75. 
theory  of  the  common  law,  716. 
removed  or  modified  by  statute,  716. 
effect   of  previous  conviction   for  perjury  where  prisoner  desires  to 

testify,  716. 
effect  of  federal  conviction  in  state  court,  716. 
depositions  taken  between  indictment   and  conviction,   716,  n.   72. 
erime  committed  in  foreign  country  or  sister  state,  717. 
disqualification  local,  717. 
affecting  credibility,  717. 
minor  offenses,  717. 
commission  of  crime,  how  proved,  718. 

record  and  judgment  of  conviction,  718. 
when  to  be  used,  718. 
cannot  be  proved  by  witness  himself,  718. 
waiver,  718. 

statutory  provisions  for  proof,  718. 
disability  of  crime,  how  removed,  718. 
by  reversal  of  judgment,  718. 
by  pardoB,  718. 

definition  of,  718. 

effect  of,  718. 

by  President,  718. 

exception  to  this  rule,  718. 
by  serving  out  sentence,  718. 
conflict   as   to,  718. 
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COMPETENCY  OP  WITNESSES  (Continued).  ' 

want  of  capacity,  719-724. 

insane  persons,  idiots,  719,  723. 

definition  of,  719. 

testimony  of,  when  received,  719,  723. 
deaf  and  dumb  persons,  mutes,  719. 

modern  rule  as  to,  719. 

mode  of  examination,  719. 

interpreter  discretionary,  719. 

leading  questions  permitted,  719,  u.  15. 

persons  temporarily   incapacited,   719. 

written  questions  and  answers  read  to  jury,  719. 
age,  720. 

care  in  admitting  testimony  of  children,  720. 

the  maxim,  Minor  jurare  non  potest,  720. 

presumption  as  to  capacity,  720. 

at  and  under  fourteen  years  of  age,  720. 

no   certain  age   of   competency,  720. 

revival  of  practice  of  admitting  testimony,  720, 

recent  English  legislation,  720. 

rule  in  Michigan,  720. 

New  York,  720,  n.  22. 

in  other  states,  720,  nn.  25,  26. 
capacity  depends  on  what,  720. 

mode  of  determining,  721. 

examination,   721. 

knowledge  of  meaning  of  "oath,"  721. 

sense  of  impropriety  of  falsehood,  721. 
postponement  of  trial  that  witness  might  be  instructed,  721. 
test  to  be  applied,  721. 

by  court,  721. 
illustrations  from  various  states,  721. 
degree  of  credit  to  be  given  to  children,  722. 
.       distinction  between  and  evidence  of  adults  as  to  events  during  child- 
hood, 722. 
circumstances  to  be  considered,  722. 
dangers  of  children's  testimony,  722. 

fear,  suggestion,  irresponsibility,  722. 
insanity,  723. 

common-law  rule,  723. 

modern  rule,  723. 

must  be  passed  upon  by  court,  723. 

care  to  be  exercised,  723. 

witness  and  others  may  be  examined,  723. 

lucid  Intervals,  723. 

possession  of  ordinary  intelligence,  723,  n.  74. 

insanity  presumed  to   continue,   723. 

those  permanently  insane,  723. 
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COMPETENCY  OF  WITNESSES  (Continued). 
those  adjudged  sane,  723,  n.  66. 
degree  of  mental  unsoundness  necessary  to  incapacitate,  723. 

tests  for,  723,  n.  61. 
deficiency  of  understanding,  723. 
where  insane  at  time  of  fact  but  lucid  at  trial,  723. 
where  insane  between  fact  and  testimony,  723. 
as  affecting  credit,  723. 

effect  of  ruling  that  witness  competent,  723. 

effect  of  inquisition,   723. 
monomania,  723. 
insane  delusions,  eases  of  Martin  Luther,  Dr.  Johnson,  Socrates,  723, 

n.  59. 
as  to  books  of  account  kept  by  one  subsequently  insane,  723,  n.  74. 
drunkenness^  124,. 

common-law  rule,  724,  u.  78. 
application  of  rules  for  insanity,  724. 
intemperate   habits,   724. 
renders  witness  incompetent,  when,  724. 

on  occasion  of  fact,  724. 

on  giving  testimony,  724. 

question  for  court,  724. 
habitual,   724. 
general  tests,  724. 

distinction  between  drinking  and  drunken  men,  724. 
drugs,  724. 

opium,  laudanum,  cocaine,  724,  u.  81. 
questions  on  cross-examination,  724. 
hypnotic  influence,  724. 

aa  affecting  credibility,  724. 
defective  memory,  724. 

means  of  knowledge  unequal  to  others,  724. 
caused  by  sunstroke,  724,  n.  85. 

witness   forgetting  testimony   on  direct  examihation,   724,   n.   85. 
when  afected  by  interest,  common-law  rule,  725,  726. 
illiberal  conclusions  in  olden  days,  725. 
modern  tendency  as  to,   725. 
instruction  to  jury,  725. 
no  present  presumption  that  interested  witnesses  will  testify  falsely, 

725. 
nor  against  employees  of  corporations,   725,   n.   89, 
nature  of  former  disqualifying  interest,  726. 
disability,  how  removed,  726. 

release  of  interest,  726. 

indemnity  and  disclaimer,  726. 
«f  parties  as  witnesses,  common-law  rule,  727-732. 

the  maxim.  Nemo  in  propria  causa  iestis  esse  debet,  727,  733. 
disqualification  depended  mainly  on  interest,  727. 
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COMPETENCY  OF  WITNESSES  (Continued), 
temptation  to  perjury,  727. 
exceptions  under  equity  practice,  728. 
other  exceptions,  728. 

where  party  the  only  one  with  knowledge,  728. 
other  cases  of  necessity,  728. 
rewards,  728. 
formerly  not  compelled  to  testify  for  adversary,  729. 
of  prosecuting  witness  in  criminal  cases,  729. 
efect  of  statutes,  730. 

eommon-law  rules  abrogated,  730. 
uniformity  in  almost  all  states,  730. 
who  may  now  testify,  730. 
exceptions,  730. 
insane  persons,  730. 
children  under  ten,  730. 

transactions  with  person  since  deceased,  730. 
transactions  of  confidential  nature,  730. 
right  of  accused  to  testify,  730. 
or  to  decline,  730. 

no  unfavorable  presumption  therefrom,  730. 
testimony  against  co-offender,'  730.     - 
immunity,  730. 
party,  if  examined,  treated  like  other  witnesses,  730. 
as  well  in  criminal  cases,  730. 

cross-examination  of  accused  limited  in  some  states,  730. 
object  of  statutes,  731. 
enabling,  not  disabling,  acts,  731. 
opinion  of  United  States  supreme  court  thereon,  731. 
courts  to  pass  upon  competency  of  evidence,  731. 
personal  privilege,  731. 

no  presumption  from  failure  to  testify,  731. 
comment  thereon,  731. 
adverse  party  compelled  to  testify,  731. 
of  inhabitants  of  a  municipality,  732. 
of   members   of   corporations,   732. 

of  eleemosynary  corporations,  732. 
common-law  rules  changed  with  regard  to,  732. 
of  husband  and  wife  as  witnesses.     See  Husband  and  Wife,  733-747. 
confidential  communications  of.     See  CoNriDBNTiAL  Communications, 
735-747.  L 

of  attorneys  as  witnesses.     See  Attobnets;    Confidential   Communica- 
tions, 748-757. 
of  clergymen  as  witnesses.     See  Confidential  Communications,  758. 
of  physicians  as  witnesses.     See  Confidential  Communications,'  759-761. 
other  privileged  witnesses.     See  Privileged  Communications,  762-767. 

affairs  of  state  privileged,  762. 
arbitrators  privileged,  763. 
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COMPETENCY  OF  WITNESSES  (Continued), 
cannot  impeach  award,  763. 
except  for  fraud,  763. 
when  competent  wituesses,  763. 
judges  privileged,  764. 

when  competent  witnesses,  764. 
grand  jurors,  proceedings  of,  privileged,  765. 

when  competent  witnesses,  765. 
^etit  jurors,   proceedings  of,  privileged,   766. 
when  competent  witnesses,  766. 
as  to  misconduct  of  jury,  767. 
of  accomplices.     See  Accomplices,  768-770. 
of  telegrams,     See  Telegrams,  771. 

when  not  privileged,  771. 
of  testimony  as  to  transactions  with  deceased  or  incompetent  persons^ 
772-796. 

statutes  as  to,  provisions  of,  772. 
United   States    statutes — 

.  judicial  interpretation  of,  772. 
exclusion  of  party  to  action,  772.  ;    , 

exception  where  called  by  opponent,  772. 
where  called  by  court,  772. 
to  what  state  statutes  apply,  772. 
want  of  uniformity  in,  772. 

where  representative  introduces  evidence  as  to  transaction,   772. 
discussion  on  construction  of  statutory  provisions,  772. 
reasons  for,  773. 

provision  for  privileged   communications,   773. 

provision    for    inequalities    such    as    death    or    incompetency    of 

one  party,  773. 
underlying  principle  of  exclusion,  773. 
persons  affected  by,  772-773. 
those,  though  not  parties,  having  interest,  772. 
illustrations  of  parties  competent,  773. 
of  language  of  various  statutes,  773. 
limitations  of,  773. 

to  testimony  unfavorable,  773. 
to  parties  adverse,  773. 

position  of  names  on  record  not  determining  factor,  773. 
partners,  773,  u.  63. 
Bcope  of  statutes,  774. 

objects  the  same,  provisions  varied,  774. 
intended  to  enlarge  competency,  774. 

the  exceptions  practically  restore  common-law  conditions,  774. 
primary   object   removal   common-law    disability,    774. 
next,  to  exclude  testimony  of  one  party  where  other  dead  or  incom- 
petent, 774. 
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COMPETENCY  OP  WITNESSES  (Continued). 
meaning  of  terms,  733,  774a. 

inclusion  of  written  documents,  774a. 

personal  judgment,  a  "claim,"  774a. 

exceptions  rigorously   adhered   to,   774a. 

state  statutes  cannot  extend  federal,  774a. 
adverse  party  competent,  when,  772,  774a. 

or  if  representative  offers  proof  of  the  transaction,  772. 
in  cases  of  fraudulent  transactions,  774. 
meaning     of    terms     "heirs,"     "representatives,"     "legatees,"     "devisees," 

"donees,"  etc.,     774a,  779. 
do  not  make  adverse  party  wholly  incompetent,  774. 
disqualifying  interest,  nature  of,  775. 
opinion  of  Mr.  Justice  Harlan,  775. 
variations  in  state  provisions,  775. 
states  disqualifying  parties  and  witnesses,  775. 
must    be    real,    direct,    pecuniary,    775. 
present,  certain  and  vested,  775. 
test  of  interest,  775. 
illustrations,  775. 

burden  of  showing,  776. 

in  personal  injury  cases,  775. 

similar  interests,  775. 

in  actions  by  corporations,  775a. 

as  to  stockholders,  775a. 

depends  upon  statute,  775a. 

in  some  states  officers  and  agents  expressly  disqualified,  775a. 
when  disability  arises,  776. 
transactions  strictly  personal,  776. 
illustrations  from  various  states,  776. 
nonpartieipation  in  transaction,  776. 

wife,  general  agent  and  others,  776. 

must  be  clearly  established,   776. 

acts  as  well  as  words,  776. 
assignees,   same  privileges   as  representatives,   776. 

rights  not  greater  than  assignor's,  776. 

where  dead  but  assignor  living,  776. 

variations  in  disqualifications,  776. 

third  person  medium  of  communication,  776,  n,  42. 
burden  of  showing  disqualification,  776,  776a. 

when  representative  capacity  denied,  776a. 
representative  to  be  a  party,  776a. 
actions  by  and  against,  776,  776a. 

in  representative  character,  776a. 

one  or  both  parties,  776a. 

on  offer  of  wiU  for  probate,  776a. 

coparties,  776a. 

description  must  be  bona  fide,  776a. 
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parties  improperly  placed  on  record,  776a. 
illustrative  cases,  776a. 
intervening  parties,  776a,  n.  77. 
rule  not  avoided  by  calling  representative  as  witness,  776a. 
mere  nominal  parties,  777. 
being  party  does  not  per  se  disqualify,  777. 
name  may  remain  after  cesser,  777. 
rule  applies  to  next  friend,  cestui  que  trust,  grantor  and  grantee,  T77,  n.  89. 
how  affected  by  interest  in  result,  777. 
where  receiver  appointed,   777. 
where  judgment  signed,  777. 
withdrawing  from  action,  effect  of,  777. 
where  interest  is  divisible,  777. 
where  adverse,  777,  n.  82. 
disclaimer  of  interest,  777. 

widows,  777. 

joint  parties,  777. 
negative  testimony  excluded,  777. 

status  at  time  testimony  offered  is  the  test,  77. 
illustrative  eases,  777. 
foreclosure  suit,  777,  u.  79. 
relationship  does  not  disqualify,  778. 

mother  of  adverse  party,  778. 

father  of  emancipated  daughter,  778. 

children  and  grandchildren,  778. 

son  in  law,  778,  n.  4. 

daughter  in  law,  778. 

widow,  778. 

spouses,  778. 

as  against  certain  class  of  representatives,  778,  n.  13. 

when  objection  should  be  made,  778. 
donees,  heirs,  779. 
legatees,  devisees,  779. 
gifts  mortis  causa,  779. 
trustees,  779. 
relation  to  estate,  779. 
testimony  against   interest,   779. 
gift  before  decease,  779. 
where  heirship  presumptive,  779. 
when  released  from  all  liability,  779. 
where  not  parties,  779. 
garnishees,  779. 
principals   and   sureties,   779. 
remote  contingency,  779,  u.  33. 
insolvents,  779,  n.  34. 
waiver  of  the  objection,  780. 
by  representatives,  780. 
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former  rule  forbidding,  780. 
failure  to  make,  780. 
form  of  objection,  780, 
how  made,  780. 

general  objection  insufficient,  780. 
guardians  ad  litem,  780. 
after  examination,  when,  780,  n.  49. 
if  not  made  at  proper  time,  780,  796. 
construction  of  statutes,  779,  780. 
by  calling  adverse  party  as  witness,  781. 
by  election  to  testify,  781. 

how  election  made,  781. 

identification  of  books  as,  783,  u.  9. 
by  offering  testimony  as  to  transactions,  781. 
door  opened  in  some  states  to  full  disclosure,  781. 
introduction  of  writings,  781,  782. 
bills  or  notes,  781,  782. 

by  causing  deposition  of  adverse  party  to  be  taken,  781. 
irrevocable  waiver,  781. 
by  offering  depositions,  781. 

of  deceased,  781. 
limitation  of  examination,  781. 
limitation  of  waiver,  781. 
absence  of  in  some  states,  781. 
once  a  witness,  always  a  witness,  781. 
object  to  establish  equality,  781. 
by   cross-examining   adverse   party,   784. 

reason  therefor,  784. 

limitation  of,-  784. 

protected  party  bound  by,  784. 

Wisconsin  rule,  784. 

after  objection  to  competency,  784. 

on  deposition,  784. 

avoidance  of  new  matter,  784. 

what  amounts  to  waiver,  784,  n.  22. 
under    discovery   statutes,    784. 

illustration,  784. 
admissions  by  incompetent  party  of  transactions  with  deceased,  784. 
by  introducing  testimony  of  deceased  or  incompetent,  781,  782. 

depositions,  781. 
bill  of  exceptions,  782. 
testimony  at  former  trial,  782. 
where  on  record,  782. 
rule  where  deceased  testified  in  lifetinie,  782. 
testimony  of  adverse  party,  how  limited,  if  given,  782. 
waiver  created  by  use  not  by  fact  of  existence,  782. 
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death  between  trials,  effect  of,  782. 
evidence  must  be  competent  when  given,  782. 
■where  representative  called  adversary  at  former  trial,   782. 
distinction  between  testimony  and  evidence,  782. 
definitions,  782. 

by  calling  other  witnesses  to  the  transactions,  783. 
discretion  of  court,  after,  783. 
only  as  to  matters  testified  to,  783. 
variations  of  rule  in  different  states,  783. 
as  to  conversations  in  absence  of  deceased,  783. 
no  waiver  where  representative  calls  disinterested  witnesses,  783. 
illustrations,  783. 
meaning  of  the  term  "transaction,"  785. 

dictionary  definition,  785. 

judicial  interpretations,  785. 

statutory  definitions,  785. 

broader  term  than  contract,  785. 

decisions  in  various  states,  785. 

language  of  the  statute  the  test,  786. 

in  actions  for  services,  786. 

transactions  within  witness'  observation,   786. 

objectionable  methods  of  proof,  786. 

acts  separated  from  their  relation  to  deceased,  786. 

proof  of  deceased's  signature,  786. 

what  may  be  testified  to,  786. 

denial  of  signature  by  adverse  party,  786. 

testifying  to  date,  786. 

illustrations  of,  785,  n.  49,  786,  n.  64. 
may  not  testify  indirectly  when  incompetent  directly  when  representative 

dead,  786. 
when  representative  guardian  or  trustee,  786. 
•when  representative  of  a  representative,  786,  n.  90. 
transactions  with  partners,  787. 

if  partner  dies,  survivor  a  representative,  787. 

where  transaction  entirely  with  deceased,  787. 

partners  are  not  assignees,  787. 

rule  where  communication  was  in  the  presence  of  survivor,  787. 

rules  in  various  states,  787. 

where  transaction  of  partner  personal,  787. 

surviving  partner  against  estate  of  deceased  partner,  787. 

death  of  partner  having  no  knowledge  of  transaction,  787. 

rights  of  survivor  in  closing  business,  787,  n.  98. 

where  party  partner  not  real  party  in  interest,  787,  n.  i. 
transactions  with  agents,  788. 

at  common  law,  788. 

the  rule  where  statute  silent,  788. 
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conflict  as  to,  788. 
statutes  as  to,  788. 
agency,  how  proved,  788. 

question  for  court,  788. 
rule  where  agent  acted  for  either  party,  788. 
transaction  with  agent  who  is  living  for  principal  deceased,  788> 
death  of  agent,  788. 
agent  of  adverse  party,  788. 
where  agent  personally  interested,  788. 
wife  agent  for  adverse  party,  788. 
variations  in  statutes,  788. 

agent  not  party  to  contract  made  for  principal,  788. 
agent  competent  to  establish  agency,  788. 
exception  as  to  husband  regarding  wife,  788. 
action  by  agent  against  representative  of  principal,  788. 
where  agent  has  signed  as  principal,  788,  n.  30. 
transactions  with  agents  of  corporations,  789. 

death  of  agent,  789. 

in  some  states  evidence  admissible,  789. 

in  some  states  evidence  of  oral  statements  inadmissible,  789. 

who  are  agents,  789. 

engineer  of  railroad  corporation,  789. 

where  corporation  a  joint  party,   789. 

law  in  Alabama,  789. 

where  two  agents  and  one  survives,  789. 

dissolution  of  corporation,  effect  of,  789. 

agent  not  primarily  incompetent,  789,  n.  47. 

action  to  compel  transfer  of  stock,  789. 

test  of  stockholder's  competency,    789,  n.  46. 

federal  statutes,  789. 
rule  where  a  third  person  heard  the  communication,  790. 

third  party  competent,  790. 
even  though  relation,  790. 

he  alone  competent  in  Michigan,  790. 

but  not  adverse  party,   790. 

even  though  conversation  overheard  by  third  party,  790. 

where  third  person  intermediary,   790. 
rule  as  to  where  adverse  party  heard  communication — 
between  deceased  and  third  party,  790. 

in  Florida,  790. 

in  New  Jersey  and  Texas,  790. 

in  Wisconsin,  790. 
no  right  of  rebuttal,  790. 
of  children  as  third  persons,  790,  n.  60. 
account-books  of  parties,  791. 

former  exception  in  favor  of,  preserved,  791. 

full  and  fair,  prerequisite,  791. 
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statutory  provisions,  791. 

must  be  accounts,  not  declarations,  791. 

New  York  rule,  791. 

partnership  books,  791. 

books  handed  by  deceased  to  adverse  party,  791. 

testimony  of  payment  to  deceased,  791. 

physician's  books,  791,  nn.  63,  69. 
applications  of  the  general  rule,  792. 

to  all  civil  proceedings,  792. 
adverse  party,  who  is,  792. 

in  probate  of  a  will,  792. 

when  proponents  and  beneficiaries  are  not,  792. 

controversy  between  living  parties,  792. 

conflict  as  to,  792. 

proceeding  in  rem  and  ex  parte,  792. 

as  to  the  testator's  capacity,  792.  ■ 

statutory  objections,  792. 

heirs  who  would  inherit  but  for  the  will,  792. 

test  of  competency,  792. 

testifying  against  interest,  792. 

other  disqualifications,  792. 

removal  of  disability,  792. 

bona  fides  of,  question  for  court,  792. 
creditors,    792,   n.    87. 
suits  to   set  aside  will,   792,  n.   89. 
death  of  propounder,  792,  n.  94. 
other  illustrations,   792,   n.   96. 
as  affecting  coparties,  793. 

common-law  rule,  793. 

illustrations  of  state  decisions,  793. 
variations  of,  793. 

removal  of  disability,  793. 

cosureties,  793. 

joint  executor  without  personal  interest,  793. 

principal  and  surety,  793,  n.  28. 
trustee  and  cestm  que  trust,  793. 

one  of  two  cestuis  que  trustent,  793. 

guardian  and  ward,   793, 
failure  to  object,  793. 
unnecessary  parties,  793. 
partition  suit,  793,  n.  28. 
intervening  claimant  in  attachment,  793. 
at  call  of  opposite  party  where  ooparty  objects,  79S. 
where  executor  coparty  of  one  adverse,  793. 
exclusion  of  persons  under  whom  others  claim  title,  794. 
form  of  creation  of  interest  unimportant,  794. 
rgmoval  of  disability,  794. 
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test  lies  in  legal  effect  of  instrument  and  mode  of  extinguishment, 

794. 
where  party  successor  to  assignor's  interest,  794. 
what  "assignor"  includes,  794. 

wife  joining  in  conveyance  with  husband,  794. 
owner  of  equitable  interest,  794. 

mortgagee  as  to  date  of  release  of  his  mortgagB,  794, 
other  illustrations,  794,  n.  42. 
statutes  excluding  any  matter  occurring  before  death,  ^95. 
of  California,  Idaho,  Montana,  795. 
of  Mississippi,  variation  in,  795. 
interest  at  time  of  death,  795. 

illustrations,  796.  , 

mode  of  ascertaining  competency  of  witnesses,  796. 
objection  to  competency,  when  raised,  796. 
examination  on  voir  dire,  796.  ■  '  " 

of  witnesses  to  prove  disqualification,  796. 
election  of  method,  796. 
where  inquiry  of  interest  at  different  times,  796. 

on  different  grounds,  796. 
the  general  rule,  796. 

result  of  the  voir  dire  examination,  796. 
discretion   of  court,   796. 

when  objection  to  competency  to  be  made,  796. 
summary  of  rules  guiding  courts,  796. 

no  presumption  of  incompetency,  796. 
question  arises  only  on  objection,  796. 
question  is  for  court,  796. 
where  objection  known  and  not  disclosed,  796. 
where  otherwise  competent,  796. 
power  to  send  intricate  facts  to  jury,  796. 
scope  of  inquiry,  796.  , 

statutory  methods,  796. 
waiver,  796. 

witness  required  to  testify  by  court,  796a. 
meaning  of  "required,"  796a. 
interpretation  of  federal  statute,  796a. 
in  matters  of  insolvency,  796a. 

distinction  between  and  overruling  objection  to  incompetency, 
796a. 

CONFESSIONS,    confidential    communications    between   husband    and    wife 
in  form  of,  736,  n.  34. 

CONFIDENCE.    See  Confidential  Communications. 
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CONFIDENTIAL   COMMUNICATIONS.     See   Privileged    Communications. 
disclosure  of,  not  compelled  under  statutory  discovery,  708. 
of  husband  and  wife,  735-747. 

at  eommon  law,  735. 

what  are,  735,  745. 

extent  of,  735. 

effect  of  removal  of  incompetency  for  interest,  735. 

always  regarded  as  privileged,  735. 

reasons  therefor,  735. 

illustrations,  735,  u.  9. 

privilege  of  silence,  735,  n.  10. 

fact  that  spouse  made  no  communication  privileged,  735,;  n.  10. 

those  made  in  presence  of  third  parties,  735,  737. 
of  eavesdroppers,  735. 
of  young  children,  735,  n.  13,  737. 

third  persons  competent,  when,  735. 

widow  may  prove   conversation   Between   party   and   her   deceased 
husband,  735. 

suits  between  third  parties,  735. 

effect  of  statutes,  735,   745. 

limitation  to  confidential  matters,  735. 

oral  or  written,  735. 

effect  of  death  of  spouse,  735. 

letters  in  possession  of  third  parties,  735. 

documents  shown  to  spouse,  735,  n.  32. 

privilege  is  of  person  making,  735. 

intercepted  letters,  735. 

envelopes  and  addresses,  735,  n.  24.  . 

does  not  extend  to  letters  written  to  children,  735,  n.  28. 
disability,  duration,  736. 

grounds  of,  736. 

effect  of   death  or  divorce,   736. 

what  are  matters  of  confidence,  736. 

definitions,  736. 

acts  as  well  as  words,  736. 

what  one  spouse  saw  the  other  do  with  property  of  others,  736. 

not  a  cloak  for  fraud,  736. 
the  general  rule,  736. 

the  privilege  of  the  person  making  the  communication,  736. 
when  objections  to  such  evidence  should  be  made,  736. 
matters  which  may  be  disclosed  after  reltiiioii  ceases,  737. 
knowledge  not  acquired  in  marital  confidence,  737. 
knowledge  acquired  before  marriage,   737. 
knowledge  acquired  from  other  sources,  737. 
knowledge  acquired  after  divorce,  737. 

knowledge   acquired  by   means   equally  accessible   to   others,   737. 
knowledge  of  spouse's  character,  737. 
illustrations,  737. 
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CONFIDENTIAL  COMMUNICATIONS  (Continued). 
in  actions  for  criminal  conversation,  738. 
when  spouse  competent  for  or  against  other,  738. 

before  or  after  divorce,  738. 
variations  in  statutes  affecting,  738. 
illustrations  from  District  of  Columbia,  Kansas,  New  Jersey,  New  York 

and  Pennsylvania,  738. 
illustrations  from  other  states,  738,  n.  59. 

consent  of  spouse,  when  necessary,  739,  745,  746. 
waiver,  739. 
when  implied,  739. 
extent  of,  739,  n.  74. 
no  unfavorable  presumption  from  not  calling  spouse,  739. 
rule  in  Massachusetts,  739. 

disclosures  of,  made  while  acting  as  agent  for  other,  740. 
when  relation  arises,  740. 

what  admissions  and  declarations  admissible,  740. 
reasons  for  exception,  740. 

conversations    creating   agency   not    confidential,    740. 
rule  in  Kansas,  740. 
general  rule,  740. 

illustrations  of  agency,  740,  n.  84. 
agency  to  be  proved,  741. 

does  not  exist  merely  by  marital  relation,  741. 
things   customarily   delegated  to  wives,   741. 
no  power  to  sell  property,  741. 
no  power  to  authorize  trespass,  741. 
presumption  of  agency,  741. 
foundation  of,  741. 
extent  of,  741. 
husband's  absence,  741. 
purchase  of  necessaries,  741. 
competency  of  spouse  as  to  fact   of  agency,  741. 
after  divorce,  741. 
when  husband  not  absent,  741. 
■when  incompetent  as  to  matters  tending  to  criminate  the  other,  742. 
where  interests  directly  involved,  742. 
in  collateral  proceedings,  742. 
where  neither  interested,  742. 
to  be  inadmissible,  must  charge  a  crime,  742. 
as  to  matters  tending  to  contradict  the  other,  742. 
not  deemed  likely  to  induce  family  discord,  742. 
in  actions  between  husband  and  wife,  742,  743,  748. 

at  common  law,  743. 
in  actions  for  divorce,  743,  746. 

competency  under  modern  law,  743, 
limitations  thereof,  743. 
Evidence  IV — 59 
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CONFIDENTIAL  COMMUNICATIONS  (Continued). 
under  statutes  making  parties  competent,  743. 
marriage  proved  by  whom,  when  oompeteney  challenged,  744. 
must  be  de  jwre  spouse,  744. 
burden  on  party  objecting,  744. 
no  privilege  or  incapacity  on  second  wife  in  bigamy,  744. 
auott  communications  not  confidential,  744. 
statutes  removing  disqualifications  for  interest,  effect  of,  745. 
want  of  uniformity  in,  745,  745a. 

in  some  states  "any  communication"  incompetent,  745. 

in  others  "confidential  communications,"  745. 

in  others  "private  communications,"  745. 
do  not  remove  incompetency  of  husband  and  wife,  745. 
exceptions  in  these  statutes,  745,  746. 

criminal   cases,   745. 

the  leading  Florida  case,  745a. 
rules  governing  in  United  States  courts,  745. 
prosecutions  for  personal  violence,  746. 
in  actions'  for  divorce,  746. 
abandonment  and  bigamy,   746. 
other   actions   between    each    other,    746. 
consent  of  spouse,  746,  747. 
other  statutory  exceptions,  746. 
typical  code  provisions,  746. 
general  tendency  of  statutes,  747. 
to  incorporate  the  common-law  rules,  747. 
amelioration  of  common-law  disabilities,  747. 
variations  in  statutes,  747. 

for  and  against  spouse,  747. 

compulsion  and  consent,  747. 
to  attorneys,  not  to  ie  disclosed,  748-757. 
privilege  of  client,  748. 
the  rule  as  stated  by  Stephen, 

as  to  the  attorney,  748. 

as  to  the  client,  748. 
exceptions,  748^ 
grounds  of  rule,   748,   749. 

object  and  meaning  as  judicially  construed,  748. 
rule  does  not  apply  where  attorney  is  acting  for  both  parties,  748, 

n.  74. 

or  acting  as  agent  for  one  of  the  parties,  748,  n.  74. 
duty  and  power  of  court,  748a. 

to  decide  on  claim  of  privilege,  748a. 

to  protect  client,  748a. 
where  attorney's  memory  defective,  748a. 
BO  presumption  of  privilege,  748a. 
court  must  be  made  aware  of  circumstances,  748a. 
repudiation  of  relation  by  either  party,  748a. 
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privilege  belongs  to  client,  749,  750. 
attorney  no  right  to  disclose,  749. 
not  confined  to  cases  pending,  749. 

nor  where  fee  has  been  paid,  749. 
nor  where  attorney  considers  himself  retained,  749. 
includes  possible  future  actions,  749. 
includes  other  legitimate  professional  services,  749. 
former  rule  limited  to  pending  siiits,  749. 
when  relation  may  be  said  to  arise,  749. 
the  test  to  be  applied,  749. 
part  of  client's  purpose  to  obtain  advice,  749. 
past  employment  not  necessary,  749. 
formal  retainer  unnecessary,  749. 
no  injunction  of  secrecy  necessary,  749. 
refusal  of  retainer,  effect  of,  749. 

where  attorney  afterward  employed  on  other  side,  749. 
where  person  to  whom  made  not  an  attorney  though  client  be- 
lieved ho  was,  749. 
where  only  student  at  law,  749. 

where  client  informed  that  party  not  admitted,  749,  n.  13. 
in  ease  of  public  prosecutor,  749. 
burden  of  showing  privilege  on  whom,  749. 
who  included  in  term  "attorney,"  749. 
must  be  duly  admitted,  749. 
how  "client"  should  be  understood,  749. 
no  privilege  to  strangers,  749. 
of  assignor  to  attorney  of  assignee,  749. 
where  client  sues  attorney,  749. 
illustrations,  749,  n.  93. 

duration  of  privilege,  750. 

does  not  cease  with  termination  of  business,  750. 

client  may  refuse  to  testify,  750. 

even  when  witness  in  another  case,  750.' 
privilege  extends  to  all  communications,  750. 
whether  oral  or  written,  750. 
documents,  books  and  papers,  750. 
privilege  not  lost  if  document  goes  out  of  lawyer's  possession  without  his 

fault,  750. 
test  is  the  inherent  character  of  the  communication,  750;  751. 
privilege  determined  by  court,  750. 

not  affected  by  statutes  making  parties  witnesses,   750,  n.  18. 
to  what  matters  does  not  apply,  750. 

to  existence  of  privileged  documents,  750. 

illustrations  of,  750,  n.  24. 
to  fictitious  cases,  750,  n.  20. 
made  before  or  after  the  relation,  751. 
those  not  in  professional  intercourse,  750,  751, 
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what  attorney  may  disclose,  751. 

what  he  may  be  compelled  to  disclose,  751. 
illustrations,  750,  751. 

not  to  information  gained  collaterally,  751,  752. 
must  be  in  nature  of  professional  intercourse,  751. 
drawiiig  deeds,  mortgages,  etc.,  751a. 

where  acting  for  both  parties,  751a. 

where  hona  fides  of  party  challenged,  751a. 

where  party  involved  with  third  person,  751a. 
to  interpreters,  agents,  clerks,  stenographers,  assistants,  etc.,  when,  751b, 
as  to  third  persons  present,  751b. 

when  agents,  751b. 
communications  with  witnesses,   751b. 

made  during  preparation  for  trial,  751b. 
attorney  present  when  account  stated,  751b. 
with  opposite  party,  751b. 
with  all  parties,  751b. 

privileged  against  strangers  but  not  inter  se,  751b. 
other  illustrations,  751b. 
information  gained  in  casual  manner,   752. 

collateral  facts  from  outside  sources,  752. 

not  communicated  by  client,  752. 

illustrations,  752. 

as  to  client's  handwriting,  752. 

when  attorney  acts  as  subscribing  witness,  752. 
matters  to  which  he  must  testify,  752. 
matters  privileged,  752. 

when  client  denies  his  signature,  752. 

when  attorney  acting  as  notary,  752. 

joint  attorneys,  752,  n.  10. 
not  allowed  to  aid  crime,  753. 

no  privilege  from  disclosure  by  attorney,  753. 

duty  of  attorney,  753. 

no  professional  relation  if  crime  disclosed,  753. 

no  confidential  relation  if  crime  concealed,  753. 

not  to  aid  fraud,  753. 

the  rule  stated,  753. 
must  be  independent  proof  of  wrongful  purpose,  753. 
as  to  crimes  already  committed,  753. 

the  rule  as  laid  down  by  the  United  States  supreme  court,  753. 
attorney  may  be  witness  for  client,  754. 

matter  of  ethics,  754. 

the  practice  discouraged,  754. 

some  courts  suggest  withdrawal  from  case,   754. 

statutory  limitations,  754. 
in  litigation  between  attorney  and  client,  754. 
when  attorney  made  a  party,  754. 
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may  testify  against  client,  754. 
attorney  may  protect  himself,  754. 
when  called  by  opponent,  754. 
when  attorney  has  interest  in  litigation,  754. 
in  supplementary  proceedings,  754. 

garnishment,  754,  n.  40. 
instructions  for  drawing  wills,  755. 

where  attorney  not  attesting  witness,  755. 

cesser  of  privilege,  755. 

implied  waiver  from  employment,   755. 

implied  request  to  support  will,  755. 

illustrations,  755. 

New  York  statute  thereon,  755. 

where  attorney  signs   as  attesting  witness,   755. 

given  in  presence  of  third  parties,  755. 
waiver  of  privilege  iy  client,  756. 

the  rule,  756. 

express  or  implied,  756. 

aa  between  several  clients,  756. 

as  between  several  clients  and  a  stranger,  756. 

by  client  calling  attorney,  756. 

the  maxim,  Cessante  ratione  legis  cessat  ipsa  lex,  756. 

waiver  cannot  be  recalled,  756. 

waiver  at  one  trial  effective,  756. 

by  attesting  wiU,  755,  756. 

by  attesting  deed,  752. 

by  failure  to  object,  756. 

becoming  witness  in  his  own  behalf,  when,  756. 

agent  becoming  witness,  756. 

when  client  makes   disclosure  on  cross-examination,  756y  n.  78, 

when  an  accomplice,  756. 

death  of  client,  756. 

waiver  by  representatives,  756. 

statutes  on  the  subject,  757. 

as  to  attorneys  ajid  employees,  757. 

effect  of,  757. 

rule  in  federal  courts,  757. 
to  clergymen,  758. 

eommon-law  rule  as  to,   758. 
modified  by  statute,  758. 

must  be  made  in  a  professional  capacity,  758. 
must  have  been  received  in  confidence,  758. 
must  be  to  one  actually  clergyman  or  minister,  758. 
penitential,  758. 
•  in  obedience  to  supposed  religious  duty,   758. 

reply  of  clergyman  or  priest  privileged,  758,  n.  94. 

where  priest  a  notary,   758,  n.  98. 
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CONl'IDENTIAL  COMMUNICATIONS  (Continued), 
where  merely  friend  and  interpreter,  758,  a.  98. 
to  physicians,  759. 

at  common  law,  759. 

based  on  statutes,  759. 

object  of  statutes,  759. 

no  privilege  in  absence  of,  759. 

provisions  of,  759. 

variations  in,  759,  n.  14. 

consent  to  disclosure,  759. 
of  representatives,  759. 
party  objecting  has  burden  of  showing  relation,  759. 
relation  first  to  be  established,  759,  n.  5. 
all  conditions  of  exclusion  to  be  proved,  759. 
illustrations,  759. 
cases  of  injured  employees,  759. 
actual  treatment  raises  privilege,  759. 
origin  of  visit  to  treat,  759. 

development  of  relation  therefrom,  759. 

disclosure  of  retainer,  759. 
"information"  or  "communications,"  759. 
attendance  for  information  for  employer  insufficient,  759. 
information  otherwise  acquired,  759. 

information  from  inspection  where  patient  did  not  speak,  759,  n.  22. 
physician  attending  with  another  from  curiosity,  759,  n.  27. 
physician  guest  of  resident  surgeon  at  hospital,  759,  u.  27. 
assistants  and  partners,  759. 
consulting  doctors,  759. 
hospital  doctors,   759. 

poor  or  pay  patients,  759. 

private  or  charity  hospital,  759. 
similar  principle  to  attorney  and  client,  759. 
dentists,  759,  u.  14. 
drug  clerks,  759,  n.  14. 
veterinary  surgeons,  759,  n.  14. 
superintendent  of  orthopedic  institute,  759,  n.  14. 
confined  io  professional   duty,   759,   760. 

and  necessary  information,  760. 

'fact  that  information  necessary  may  be  inferred,  760. 

question  for  court,  760. 

what  is  "necessary,"  760. 

unnecessary,  not  privileged,  760. 

tendency  to  liberally  construe  "necessary,"  760. 
necessity  for  apparently  unnecessary  questions,  760. 
patient  not  on  his  guard,  760. 

where  patient  volunteers  statement  disconnected  from  professional  treat- 
ment, 760. 
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incidental  statements  held  privileged,  760,  n.  48. 

not  privileged,  760,  n.  48. 
advice  as  to  crime,  760. 
other  illustrative  cases,  760. 
in  actions  for  malpractice,  760. 
in  actions  against  estate  of  deceased  patient,  760. 
duration  of  privilege,  760a. 
death  does  not  remove,  760a. 
probate  proceedings,  760a. 
actions  on  life  policies,  760a,  761. 
privilege,  hoio  waived,  759,  761. 

vphere  statute  makes  no  provision,  761. 

directly  or  by  attorney,  761. 

failure  to  object  amounts  to,  761. 

no   presumption   from  objecting,   761. 

by  calling  physician  as  witness,  761. 

by  calling  one  of  several  physicians  as  witneBs,  761. 

waiver  limited  to  witness  indicated,  761. 

vpaiver  at  one  trial,  effect  of  at  another,  761,  m.  69. 

waiver  cannot  be  recalled,  761,  n.  69. 

where  statute  requires  waiver  in  open  court,  761. 

where  infant  party,  guardian  may  waive,  761. 

bringing  of  action  in  which  state  of  health    involved,  761. 

patient  testifying  to  not  a  waiver,  761. 

but  giving  circumstances  of  attention  a  waiver,  761. 

in  case  of  death,  by  whom  waived,   761. 

in  some  states  not  at  all,  761. 

new  rule  in  California,   759,  761,  n.   78. 

third  parties  present  at  interviews,  761. 
rule  as  to,  761. 
where  assistants,  -761. 

in  criminal  eases,  761. 

in  life  insurance  cases,  761. 
waiver  in  contract,  761. 
waiver  otherwise,  761. 

principal  and  agent — 

not  privileged,  when,  751b. 
judges,   748,  n.   74. 

CONFIRMATION  of  an  accomplice,  770. 

CONSENT   to   taking   deposition  waives   objections,   671. 

CONTEMPT.     See  Depositions. 

CONTINUANCE  of  taking  of  depositions,  696. 
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CONTINUANCE  OF  CAUSE,  necessary  to  admit  depositions.     See  Deposi- 
tions, 678-680. 

CONTROL  over  depositions,  650,  684. 

CONVEESATION     with     deceased     or     incompetent.     See     Competency     of 
Witnesses,  772-795. 

CONVEYANCE,  acknowledgment  of.     See  Deeds;   Documents. 

confidential  communications  between  husband  and  wife  as  to,  736,  n.  34. 

CONVEYANCERS,  communications  to,  when  privileged,  751. 

CONVICTION  of  crime  as  ground  of  incompetency,  716,  717. 
for  perjury,  effect  of,   716. 
actual   conviction   essential,    716. 
how  proved,  716. 

COPARTNERS.     See  Partners. 

COPABTY.     See  Competency  op  Witnesses;  Parties. 

competent  as  to  what,  in  action  with  representative,  776a,  793. 

COPIES.     See   Certificates;    D&cnMENTS. 

of  documents  as  exhibits  to  depositions,  699. 
See  Exhibits. 

CORPORATIONS,  depositions  of  ofBoers  of,  in  federal  courts,  638a. 
ofScers   of,  when  examined  under  statutes,   707. 
agents  and  employees  of,  when  examined  under  statutes,  707. 
compelled  to  produce  books  and  papers,  when,  710. 
members  of,  when  competent  as  witnesses,  732. 
competency  of  agent  of,  as  to  transaction  with  a  deceased,  789. 
after  dissolution  of  corporation,  789. 

CORRECTION  of  depositions,  when  allowed,  693. 

CORRECTNESS  of  depositions,  etc.,  when  presumed.     See  Presumptions. 

CORROBORATION  of  accomplices,  770. 

COSURETY,  when  competent  as  to  transactions  with  a  deceased,  793, 

COURT.     See  JuDCfE. 

COVERTURE.     See  Husband  and  Wii^ 

COVIN.    See  Fraud. 
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CREDIBILITY,  as  affected  by  crime  in  foreign  country,  717. 
conviction  of  crime,  effect  of,  717. 
testimony  of  children,   722. 

lunatics,  723. 

monomaniacs,  723. 

dninken  persons,  724. 
as  affected  by  defective  memory,  724. 
as  affected  by  interest,  725-730. 

question  for  jury,  731. 
of  accomplices,  769. 

CRIME    committed  in  foreign  country  as  affecting  competency,  717. 
disability  for  conviction  of,  how  proved,  718. 
in  prosecution  for,  v^hen  spouse  incompetent,  734,  746. 
confidential  communications  to  attorneys  to   aid,  753. 
privileged  communications  to  physicians  in  prosecution  for,  761. 

CRIMINAL  ACTIONS,  rights  of  accused  to  refuse  to  testify,  730. 
competency  of  husband  and  wife  in,  against  the  other,  734. 

CRIMINAL   CONVERSATION,   competency   of   husband   or   wife   in    actions 
for,  738. 

CRIMINATING  DOCUMENTS.     See  Conmdbntial  Communications;    Wit- 
nesses; Pbivileged  Communications. 

CROSS-EXAMINATION.    See  Witnesses. 

suppression  of  deposition  for  want  of  opportunity  for,  661,  688. 

of  children,  722. 

of  parties  in  criminal  cases,  730. 

effect  of,  as  to  transactions  with  a  deceased,  784. 


DEAF  AND  DUMB,  competency  of,  as  witnesses,  719. 
mode  of  examination,  719. 
interpreter  discretionary,  719. 

DEATH,  effect  of,  on  competency  of  confidential  communications,  736. 

effect    of,    as    to    competency    of    adverse    party.     See    Competency    op 
Witnesses,  ,  772-795. 

DE  BENE   ESSE  DEPOSITIONS.     See  Depositions,   635-637. 

DECEASED  PERSONS,  declarations  of.     See  Admissions. 
depositions  of,  used  on  second  trial,  684. 
testimony    as    to    transactions    with.     See    Competency    op    Witnesses, 

772-796. 
bodies  of.     See  Discovkey,   702c. 
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DECEPTION.     See  Praub. 

BEDIMXJS  POTESTATBM,  depositions  taken,  636,  647,  648. 

DEEDS.     See   Admissions;    Conveyances;   Documents. 

at  common  law  husband  could  not  witness,  to  wife,  733,  n.  70. 
rule  as  to  confidential  communications  to  attorneys  includes,  749,  n.  93, 
750,  751. 

DEFECTIVE  MEMORY.     See  Competency  of  Witnesses,  724. 

DEFENDANT.     See  Parties. 

DEFINITIONS    of  "common  usage,"  649. 
of   competent,   competency,   712,   782. 
of  deposition,  634. 
of  letters  rogatory,  700. 
of  competency  of  witness,  712. 
of  pardon,  718. 
of  insane  persons,  idiots,  719. 
of  what  are  matters  of  confidence,  736. 
of  accomplice,  768. 
under  statutes  as  to  transactions  with  deceased  or  incompetent— 

of  adverse  party,  773. 

of   heirs,   774. 

of  representatives,  774. 

of  executor  and  administrator,  774. 

of  transactions,  785. 

DEMAND,  a  "transaction,"  785,  n.  49. 

DENTIST,  communications  to,  not  privileged,  759,  n.  14. 
not  a  "surgeon,"  759,  n.  14. 

DEPOSITIONS,  not  admissible  at  common  law,  634. 
definition,  634. 

distinction  between  affidavit  and,  634. 
as  used  in  criminal  procedure,  634. 
unsatisfactory  species  of  evidence,  634. 
statutes  for,  to  be  liberally  construed,  634. 
ancient  mode  of  examining  absent  witnesses,   634. 
alloiaed  in  chancery,  635. 

bills  to  perpetuate  testimony,  635. 

de  bene  esse,  635. 

distinction  between,  635. 

provisions  of  federal  statutes,  635. 

under  statutes,  63S. 

de  iene  esse,  636,  637. 
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on  commission  or  dedimus,  636. 
in  perpetuam,  when  admissible,  636. 
jurisdiction  to  order,  636a. 

authority  must  be  clear,   636a. 
effect  of  amendments  of'  the  law  upon,  636a. 
In  federal  courts.     See  Depositions  in  Federal  Courts. 
iaken  in  foreign  country,  700. 
by  commission,  700. 
by  letters  rogatory,  700. 

inherent  power  and  discretion  to  issue,  700. 
requisites  for,  700. 
when  resorted  to,  700. 
illustration  of,  700,  n.  40. 

suits  in  which  respective  countries  are  parties,  700,  700a. 
other  suits,  700,  700b. 

deposition  in  language  of  country  where  taken,   700. 
manner  of  taking,   700. 
method  of  returning,  700a. 

taken  in  foreign  country  for  use  in  United  States,  700a. 
taken  in  United  States  for  use  in  foreign  country,  700b. 
provisions  for  compulsory  attendance,  700,  700b. 
for  noncrimination,  700b. 
to  perpetuate  testimony,  701. 

for  use  in  anticipated  suit,  701c. 
reasons  for  use,  701c. 
in  state  and  federal  courts,  701. 
manner  of  application,  701. 
notice  of  time  and  place,  701a. 
manner    of    taking,    701b. 
when  may  be  used,  701c. 
effect,  701c. 

whole  witness  available  at  trial,  701c. 
whole  witness  available  at  trial,  701c. 
of  adverse  party,  use  of,  under  statutory  discovery,  703,  704. 
of  deceased  or  incompetent  person,  781. 
of  adverse  party,   781. 

effect  when  taken  by  representative,  781. 

DEPOSITIONS  IN  FEDERAL  COURTS,  637-655. 
de  bene  esse,  statutes  regulating,  637. 

how  taken  with  regard  to  state  statutes,  637; 

when  taken,  637. 

effect  of  act  of  1892,  637. 

conclusions  drawn  by  Simkins,  637. 
on  rules  to  show  cause,  637a. 

silence  of  statutes,  637a.  ■ 

competency   of,   637a. 
of  what  witnesses  may  be  taken,  637,  638, 
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atsenee  of  witness,  when  presumed  to  continue,  638. 
ornis  on  whom,  638. 
taking  deposition  not  compulsory,  638. 
distance  from  place  of  trial,  638. 
how  measured,  638. 
certificate  of  officer  taking  deposition  prima   fade  evidence  of  distance, 

638. 
de  tene  esse  cannot  be  taken  in  foreign  country,  638. 

not  ordinary  notarial  acts,  638. 
of  parties,  638a. 

cf  officers  of  corporations,  638a. 
limitation  to  eases  of  necessity  of  ex  parte,  638a. 
before  whom  to  be  taken,  637,  639. 
officers  not  named  in  notice,  639,  641. 
"justice  of  county  court,"  639. 
"judge  of  city  court,"  639. 
notice  to  show  the  cause  of  taking,  637,  640. 
time  of  giving,  640. 
to'  be  reasonable,  640,  641. 
■•'      how  reasonableness  determined,  640. 

illustrations,  640. 
to  be  in  writing,  640. 
by  and  to  whom  to  be  given,  640. 
other  requisites,  640. 
of  adjournment,  640. 
names  of  witnesses,  641. 
when  surname  sufficient,  641. 

technical  defects  in  notice,  641,  652,  662,  669,  670. 
as  to  heading,  641. 
as  to  alternative  officer,  641. 
waiver  of,  641. 
how  served,  642. 

by  any  person,  642. 
wK^ii  'dispensed  with,  640,  642. 
mode  of  taking,  643. 

under  Revised  Statutes,  section  864,  643. 
of  admihistering  oath,  643. 

certificate  of  officer,  643.  , 

state  statute  may  be  followed,  643. 
place  of  taking,  643a. 

interpretation  of  where  witness  "lives,"   643a. 
deposition  to  be  subscribed  by  party,  644. 
certificate,  what  to  contain,  644. 

under  Revised  Statutes,  section    865,  644. 
substantial  compliance,  644. 
subscription  by  deponent,  644. 
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as  to  interest  of  officer,   644. 
presumption  against,  644. 

as  to  his  authority  to  act,  644. 

jurisdiction   should   appear,   644. 

references  to  stenographer,  644,  n.  10. 

names  of  parties,  644. 

place  of  taking,  644 

annexing  notice,  644. 

exhibits  and  their  marking,  '644. 

when  commission  returned   for  their  better  identification,   644. 

where    cause    removed    before    shorthand    depositions    written    aad 
signed,  644,  n.  95. 

evidence  of  what,  644. 
deposition,  how  delivered,  644. 
amendments,  644a. 

mere  fact  of  labeling  document  "deposition"  insufficient,  644a. 
failure  to  complete  examination,  644a. 
procedure  on  equity  side,  644a. 
accidental  loss  of,  644a. 
waiver  of  objections,  645. 

by  cross-examining  witness,   645. 

by  participation  in  proceedings,  645. 

by  failure  to  object,  645. 

appearance  not  waiver  of  subsequent  irregularity,  64S. 

by  laches,  646. 

by  consent,  646. 

operative  at  second  trial,  646. 

of  objections  not  taken  to  remediable  defects,  646. 

of  objections  not  appearing  on  record,  646. 
notice  of  taking  in  several  places  simultaneously,   646. 
depositions  dedinms  potestatem  or  on  commission,  647. 
statute  as  to,  647. 

commission  not  a  matter  of  course,  647. 

procedure  based  on  affidavit,  647. 

facts  and  exigency  to  be  disclosed,  647. 

application  is  to  court,  647. 

procedure  in  obtaining  commission,  648. 

commissioners,  how  named,  648. 
who  may  act,  648. 

interrogatories,  648. 
objections  to,  648. 

notice,  requisites  of,  648. 

party  cannot  object  that  he  has  given  no  notice,  648. 
parties  not  to  appear  and  file  other  interrogatories  at  taking,  648. 

nor  propound  oral  questions,  648. 

nor  have  counsel,  648. 
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where  taken  in  foreign  country,  648. 

appointment  of  wife  of  witness,  648,  n.  54. 

illustrations,  648. 
place  where  to  be  taken,  648,  n.  48,  652. 
"common  usage,"  meaning  of,  649. 

reference  to  time  of,  649. 

testimony  written  down  by  party,  649. 

testimony  of  adverse  party,  649. 
distinction  between  procedure  under  Kevised   Statutes,  sections  863   and 

866,    649,   n.   75. 
control  over  deposition  iy  court,  650. 

person  taking  is  oflScer  of  court,  650. 

commission  to  be  executed  according  to  tenor,  650. 

use  by  either  party,  650. 

procedure  thereon,  650. 
procedure  'by  commissioners  on  receipt,  651. 
may  be  several  commissioners,  651. 

derive  authority  from  court,  651. 

introduction  of  stranger  as  commissioner,  651. 

only  one  acting,  651. 
return  prima  facie  evidence  of  facts,  651. 
oath,  when  presumed,  651. 

when  return  discloses  not  taken,  651. 
proceedings  substantially  similar  to  intrajurisdictional  commissions,   651. 
miscellaneous,  652. 

error  in  formal  parts,  652. 

interrogatories,  general  and  special,  652. 

object  of  the  general  interrogatory,  652. 

effect,  if  not   answered,   652. 

what  certificate  should  contain  as  to  time  and  place,  652. 

incomplete  examinations,  689. 
compelling  attendance  and  production  of  papers,  653. 

compelling  witness  to  attend,  653,  668. 

effect  of  subpoena,  653. 

attachment,  653. 

prerequisites  to,  653. 

under  Eevised  Statutes,  section  868,  653. 

production  of  documents,  633. 

under  Revised  Statutes,  section  869,  653. 

effect  of  subpoena  duces  tecum,  653. 

copies  of  documents  required,  653. 
duty  of   auxiliary  court   as   to   competency,   materiality   or   relevancy   of 

evidence,  653,  655. 
distanee  limit  and  fees  under  Revised  Statutes,  section  870,  653. 
privilege   while   in   attendance,   653. 
special  provisions  for  District  of  Columbia,  653. 
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DEPOSITIONS  IN  FEDEEAL  COURTS  (Continued). 
in  equity  practice,  654-655. 
original  method,  654. 
present  method  under  Revised  Statutes,  sections  862,  917,  and  act 

of  1892,  654. 
rules  made  thereunder,  654a. 
when  commission  may  be  issued,  654a. 
who  may  act,  654a. 
notice  to  obtain,  654a. 
proceedings  at  examination,  654a. 
may  be  taken  orally  or  on  interrogatories,  654a. 
may  be  taken  orally  at  hearing,  654d. 

effect  of  order  therefor  on  application  for  depositions,  654d. 
duties   of  examiner,   654a,   655. 
special  extraterritorial  exaipiners,  654a. 
court  may  assign  time  for  taking,  654a. 
reduction  to  writing,  654b. 

use  and  payment  of  stenographer  and  typewriter,  654b. 
reading  and  signing,  654b. 
where  witness  refuses  to  sign,  654b. 
refusal  of  witness  to  attend,  be  sworn,  etc.,  654c,  689. 
notice  of  examination,  654c. 
procedure  generally,  654c,   689. 
under  acts  of  Congress,  655a. 

time  for  testimony  after  cause  at  issue,  655b. 

testimony  de  iene  esse,  635c. 

DEPOSITIONS  UNDER  STATE  STATUTES,  656-699. 
general  practice,  656,  657. 

on  commissions  and  de  bene  esse,  656. 

on  notice,  656,  661. 

waiver  of  irregularities,  657. 

want  of  uniformity  in  state  statutes,  656,  657. 
statutes  to  he  complied  with,  658,  662,  670. 

amelioration   of  strict   rule,   658. 

substantial  compliance  now  sufficient,  658. 

how  compliance  shown,  659,  660. 

on  face   of  deposition,  659. 

jurisdictional  requirements,  659. 

presumption   of  regularity,   659. 

literal  defects  and  trifling  informalities,  659. 

discretion  of  court,  659. 

opposite  party  not  prejudiced,  659. 

what  certificate  need  not  state,  659,  660. 

as  to  administration  of  oath,  660. 

substantial  defects  in,  660. 
requisites  of  notice,  661-664,  694. 

full  time  allowed,  661. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued). 
notice  should  explicitly  state  time,   661. 
where  indefinite,  661. 
"reasonable"  notice,  661,  662. 
opportunity   to    file   cross-interrogatories,    661. 

to   cross-examine,   661. 
court  may  grant  further  time,  661. 
court  may  notice  usual  routes  of  travel,  661. 
objection  is  personal,  661. 

party  cannot  object  to  defective  notice  to  another,  661. 
exceptional  cases,  661. 

notice  where  interrogatories  attached,  661. 
adjournment,  661. 

notice  of  taking  from  time  to  time,  661. 
limited  to  adjournments  after  examination  begun,  661. 
order  improperly  conditioned  on  short  notice,  661,  n.  52. 
names  of  witnesses,  662,  670. 
name   of   officer   taking,   662. 
slight  errors  in,  do  not  vitiate,  662. 
where  name  unknown,  662,  n.  66. 
nature  of  testimony  need  not  be  stated,  662. 
by  whom  notice  to  be  given,  663, 
where  taken  under  commission,  663. 
on  whom  notice  to  be  served,  663. 
when  service  of  parties  relied  upon,  663. 
partners,  663. 
attorneys,  663. 

station  agent  of  railroad  corporation,  663. 
admission  of  service,  663. 

establishment  of  attorney  or  agent's  authority,  663. 
where  venue  changed,  663,  n.  82. 
service  after  death  of  party,  663. 
place  of  taking,  664. 

description  of,  664. 

convenient  certainty,  664. 

several  at  same  time  at  different  places,  664. 
mode  of  taking,  665,  669. 

reduction  to  writing,  665. 

by  whom,  665. 

in  presence  of  officer,  665,  669. 

answers  prepared  in  advance,  665. 

witness  may  write  answers,  665. 

but  not  party  or  person  interested,  665. 

stenographers,  665. 

signature  to  shorthand  notes,  665,  n.  3. 

signature  by  initials,  665,  n.  3. 

signature  of  illiterate  person  by  agent,  665,  n.  3. 

absence  of  signature,  665,  n.  4. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued), 
in  typewriting,  665. 
statutory  requirements,   665. 
substantial  eomplianee,  665. 
waiver  of  irregularities,  665. 
freedom  from  suspicion,  665. 
interpreters,  666. 

when  to  be  appointed,  666. 

when  officer  understands  language,  666. 

what  record  should  disclose  concerning,   666. 

who  should  act,  666. 

must  be  impartial,  666. 
who  may  take  depositions,  667. 
duty  essentially  judicial,  667. 
statutory  provisions,  667. 
need  not  be  an  official,  667. 
to  be  impartial,  667. 
should  be  named  in  order,  667. 
conflict  as  to  relationship,  667. 
cannot  delegate  power,  667. 

must  not  be  party  to  similar  pending  action,  667. 
must  not  be  attorney  in  case,  667. 
nor  clerk  for  either  attorney,  667. 
care   to   prevent   misnomers,    667. 
appointment  of  a  class  such  as  "any  notary,"  667. 
establishment  of  officer's  identity,  667. 
joint  commissioners,  667. 
officer  of  state  appointing,  668. 
comity  of  states,  668. 
necessity  for,  668. 

commissioner  officer  of  appointing  state,  668. 
statutory  provision  for  aiding,  668. 
taking  and  returning  deposition  out  of  state,  669. 
similar  to  federal  practice,  669, 
typical  state  provisions,  669. 
pending  appeal,  669,  n.  43. 
written  interrogatories,  669a. 
oral  interrogatories,  669b. 
duty  of  the  commissioner,  669c. 

taking   and  returning   depositions,   within   the   state,    669d. 
compelling  attendance  and  production  of  papers,  669e. 
form  and  other  requisite's,  669f . 
irregularities,  670. 

mistakes  in  names,  670. 
omission  in  recitals,  670. 
other  irregularities,  670. 

agreeing  on  later  date  and  failure  to  attend  thereon,  670. 
Evidence  IV — 60 
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inclosing  answers  of  one  not  named  in  commission,  670. 

failure  to  subscribe  each  sheet,  670,  n.  51. 

to  properly  deliver,  670,  u.  51. 

papers  not  properly  attached,  670,  n.  51. 

mistake  in  indorsement,  670,  n.  51. 

mistake  in  name  of  county,  670,  n.  51. 

in  certificate,  670,  n.  51. 

seal  omitted,  670,  n.  51. 

misdescription  of  defendant,  670,  n.  51. 

duplication  of  answers,  670,  n.  51. 

omission  of  official  title,  670,  n.  51. 

omission  to  read  entire  deposition,  670,  n.  51. 
waiver  of  objections,  671. 

by  cross-examining  the  witness,  671. 

by  consent,  671. 

by  appearing  and  objecting  to  questions,  671. 

by  mere  presence,  effect  of,  671. 

to  formal  matters,  671. 

the  rule  broadly  stated,  671. 

object  of  notice,  671. 

definition  of  waiver,  671. 

to  authority  of  commissioner,   672. 

when  to  be  made,  672. 

commission  issued  in  blank,  672. 

neglect  to  appoint,  672. 

refusal  to  answer  questions  when  no  steps  to  compel,  672. 

taken  out  of  state  without  commission.  672. 

objection  to  officer  appointed  at  objector's  instigation,  672. 

where  no  foundation  for  taking,  672,  n.  86. 
when  objections  are  to  he  made,  673. 

waiver  if  no  objection,  673. 

general  rule,  673. 

too  late  after  read  in  evidence,  673,  675. 

acquiescence  is  waiver,  673. 

to  form,  made  at  time  of  taking,  673. 

to  leading  questions,  673. 

for  want  or  insufficiency  of  uotiee,  673. 

for  defects  in  certificate  or  authentication,  673, 

to  substance,  made  at  trial,  673,  676. 

after  argument  to  jury,  673. 

on  second  trial,  673,  675. 

Btipulations  as  to,  675. 

when  no  appearance  made  at  taking,  673. 

special  statutory  provisions,  673,  u.  94. 

mere  general  objections,  674,  676. 

insufficient  if  any  part  admissible,  674. 
extent  of,  674. 
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DEPOSITIONS  UNDER  STATE  STATUTES  (Continued), 
specific  objections  waive  all  others,  674. 
should  state  question  or  answer  objected  to,  674. 
dragnet  objections,  674. 
objections  to  be  renewed,  675. 
to  be  brought  to  attention  of  court,  675. 
when  judge  himself  took  depositions,  675. 

previous  objection  overruled  should  be  again  made,  6^5,  n.  11. 
deposition  once  read  without  objection,  673,  675. 
objections  available  in  appellate  court,  675. 

or  on  motion  for  new  trial,  675. 
objections  to  the  substance,  676. 

variant  rules,  when  to  be  made,  676. 

as  to  hearsay,  676. 

illustrations,  676. 
objections   to   answers,    676. 
objections  to  interrogatories  on  commission,  676. 

when  made,  676. 
passing  upon  relevancy  or  competency,  676. 
objections,  statutory  provisions  as  to,  677,  686. 
when  to  be  made,  677,  686. 
effect,  when  cause  for  taking  no  longer  exists,  678,  680. 
party  offering,  to  show  that  cause  continues,  678. 
witness  unable  to  appear  at  trial,  678. 

meaning  of  trial  in  this  connection,  678. 
where  witness  within  range  of  subpoena  but  cannot  attend,  678. 
where  subpoena  unnecessary,  678. 
temporary  absence  or  illness,  678. 
about  to  leave  state,  678. 
in  eases  of  old  age  and  infirmity,  678,  680. 
when  witness  is  present  in  court,  678. 
witness  residing  out  of  state,  678. 
witness  residing  within  the  state,  678. 
modifications  of  the  rule  by  statute,  679,  680. 
continuance  of  cause,  how  inferred,  680. 

may  be  presumed  from  circumstances,  680. 

how  presented  to  court,  680. 
where  witness  has  become  unable  to  testify,  680. 
safer  method  to  prove  the  continuance,  680. 
where  witness  states  his  intention  to  attend  court,  680. 
where  witness  has  returned  to  place  of  trial  before  trial,  680. 
where  witness  laborer,  single  and  no  settled  home,  680. 
burden  on  one  offering  deposition,  680. 
where  adverse    party  has  subpoenaed    d.epouent  and    discharged    him 

before  the  trial,  680. 
,  death  of  deponent,  680. 
use  of  in  other  actions.  681, 
at  common  law,  681, 
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DEPOSITIONS  XJNDEE  STATE  STATUTES  (Continued), 
opportunity  for  cross-examination,  681. 
statutory  privileges,  681. 

where  party  and  issues  substantially  the  same,  681. 
when  so  deemed,  681. 
successors  in  interest,  681. 
may  be  read  by  either  party,  681. 
at  any  stage  of  cause,  681. 
order  of  court  sometimes  obtained,  681. 
mode  of  preliminary  proof,  681. 
two  actions  need  not  be  in  same  jurisdiction,  681. 
agreement  to  read  in  one  action  not  operative  in  another,  681. 
Tise  on  second  trial,  682. 

application  of  principles  referred  to  in  preceding  section,  682. 

alteration  of  pleadings  does  not  affect,  682. 

when  new  parties  joined,  682. 

interveners,  682. 

sameness  of  issue  question  for  judge,  682. 

those  taken  for  motion  to  dismiss  not  to  be  used  on  trial,  682. 

issues  and  parties  to  be  substantially  same,  683. 

or  in  privity,  683. 

reason  therefor,  683. 
where  plaintiff  in  personal  injury   action   died  and   children  joined 

cause  of  action  for  death,  683. 
defendants  in  different  actions  on  same  bond,  683. 
deponent  witness  in  one  action  and  plaintiff  in.  another,  683. 
deponent  who  has  ceased  to  be  a  party,  683. 
use  for  or  against  stranger,  683. 
when  witness  dead  or  beyond  jurisdiction,  683. 
opponent  to  have  had  opportunity  for  cross-examination,  683. 
may  be  used  to  contradict  witness,  683. 
but  not  to  support  him,  683. 
when  part  of  former  deposition  read,  all  may  be  read  by  opponent, 

683. 
control  and  use  of  depositions,  684. 
vested  in  court,  684. 
opening  or  publication,  684. 

on  holidays,  684,  n.  15. 
recording  fact  of  and  filing,  684. 
where  opened  for  improper  purpose,  684. 
where  opened  without  order,  684,  n.  17. 
use  of,  when  taken  by  adverse  party,  684. 
where  deposition  that  of  party,  684. 
where  taken  by  party  who  declines  to  use  them,  684. 
optional  with  party  taking  to  use,  684. 
jurisdictional  variations,  684. 
use  of  part  of  depositions,  685. 

the   examination   in   chief  without   the   cross-examination,   685. 
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UEPOSITIONS  TJNDEE  STATE  STATUTES  (Continued), 
right  of  opponent  to  introduce  other  parts,  685. 
in  some  states  all  must  be  offered  by  party  taking,  685. 

adversary  may  offer  portion,  685. 
party  introducing  makes  evidence  his  own,  685, 
competency  of,   685. 
who  may  deny,  685. 

effect  of  using  deposition  of  adverse  party,  685. 
not  relevant  merely  because  taken  by  other  party,  685. 
taken  between  indictment  and  conviction,  716,  n.  72. 
suppression  of,  practice  by  motion,  686. 

because  of  interrogatories,  when  made,  686. 
before  taking,  686. 
usually  after  return,  686. 
to  be  made  before  beginning  of  trial,  686. 
when  trial  said  to  begin,  686. 
where  no  time  specified,  686. 
promptness  in  making,  686. 
objections  to  materiality  of,  made  at  the  trial,  686, 
when  contains  scandalous  matter,  686. 
when  taken  before  unauthorized  person,  686. 
when  taken  without  notice,  686. 
when  discloses  privileged  communication,  686, 
where  questions  unanswered,  686. 
when  leading  questions  asked,  686. 
when  contains  matter  beyond  statutory  allowance,  686. 
in  discretion  of  court  when,  686. 
reversed  for  final  hearing,  when,  686. 
grounds  for  sv/ppression,  687. 

taken  unfairly,  without  authority,   etc.,   687. 

if  any  suspicion  of  tampering,  etc.,  687. 

if  improperly  taken  out  of  control  of  court,  687. 

when  new  issues  raised  by  amended  pleadings,  687, 

for   fraud,   687. 

under  special  circumstances,  687,  n.  67. 

party  deprived  of  cross-examination,  688. 

grounds  other  than  want  of  notice,  etc.,  688. 
fault  or  negligence  of  party  calling,  688. 
witness  departing   court,   688. 
qualification  of  rule,   688. 
where   objecting  party  contributed,   688. 
the  cross-examiner's  risk,  688. 
practice  in  chancery  court,  688. 
where  testimony  substantially  complete,  688. 
refusal  of  witness  to  answer,  689. 
materiality  of  question,  689. 
where  no  attempt  to  evade  questions,  689. 
procedure  for  further  depositions,  689. 
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DEPOSITIONS  TJNDEB  STATE  STATUTES  (Continued), 
conflict  as  to  rule,  689. 
punishing  the  party,  689. 
punishing  the  witness,  689. 
■when  questions  deemed  confessed,  689. 
Massachusetts  rule,  689. 
federal  practice,   689. 
noncompliance  with  statute,  690. 

must  be  substantial,  690. 
illustrations,  690,  nn.  2,   6. 
not  for  mere  irregularities,  when,  690. 
rule  applies  to  motions  to  suppress,   690. 
liberal  tendency  of  courts,  690. 
rule  as  to  anticipatory  or  foundation  evidence,  690. 
of  parts  of  depositions,  691. 
not  because  of  improper  questions,  691. 
unresponsive   answers   to   be   struck   out,   691. 
general  objections  where  part  admissible,  691. 
discretion  of  eourt,  691. 
when  deposition  contains  matter  which  should  not  go  before  jury, 

691. 
for  other  objections,  692. 

that  questions  have  been  previously  read  by  witness,  692. 

because  of  erasures  and  interlineations,  692. 

under  amended  pleadings  making  Irrelevant  matter  relevant, 

692. 
where  sanity  of  deponent  challenged,  692. 
where  statute  provides  for  making  and  determining,  692. 
objections,  must  be  definite,  692. 
withdrawal  of,  693. 

no  authority  for,  693. 
correction  of,  693. 

on   due   notice,   693. 

at  trial,  693. 

not  after  trial,  693. 

application  for,  by  whom,  693. 

where  witness  challenges  deposition,  evidence  to  support  it  admissible, 

693. 
when  unauthorized,  693. 
when  should  be  resworn,  693. 
amendments  to  officer's  return,  693. 

when  allowed,  693. 
certificate  of  commissioner,  644,  694. 
to  be  attached  to  depositions,  694. 
requisites  of,  694. 
reference  to  adjournmonts,  694. 
where  interpreter  called   in,   694. 
unnecessarv  for  each  witness,  694. 
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must  comply  substantially  with  statute,   694. 

should  state  reading  of  deposition  to  witness,  694. 

irregularities  in,  when  disregarded,  694. 
the  notice,  661,  664,  694. 

as  to  reference  in  certificate,  694. 
caption,  mistakes  in,  effect  of,  695. 

irregularities  in,  695. 

where  other  parts  contain  it  substantially,  695. 
adjournment,  696. 

authority  to  continue  or  postpone,  696. 

from  day  to  day,  696. 

after  commencement,  696. 
when  waived,  696. 

when  possessed  by  commissioners,  696. 

in  absence  of  parties,  696. 
time  of  taking,  696. 

day  to  which  adjourned  to  be  specified,  696. 

notice,  oral  or  written,  696. 

oral  notice  insufiicient  after  lapse  for  want  of  attendance,  698. 

adjournment  to  house  of  sick  witness,  696. 

law  only  requires  reasonable  notice,  696. 

presence  of  party  at  time  of  taking,  697. 
conflict  as  to  right  of,  697. 
when  not  allowed,  697. 
retaking  depositions,  698. 

by  leave  of  court,  698. 

without  leave  of  court,   693. 

when  defectively  taken,  698. 

when  lost  or  suppressed,  698. 

for  newly  discovered  evidence,  698. 

for  further  cross-examination,  698. 

other  reasons,  698. 

imposition  of  terms,  698. 

practice  on  using  papers  already  filed,  698. 

documents  used  In  defiance  of  court  order,  698. 
exhiiits  to  depositions,  699. 

writings  must  be  attached  as,  699. 

treated  as  exhibits  at  the  trial,  699. 

if  not  attached,  proper  reference  to  be  made,  699, 

identifiable  by  parol,  699. 

what  sufficient  identification,  699. 

omission  to  properly  return,  699. 

papers  marked  for  identification,  699. 

books  of  account,  etc.,  699. 

copies  of  exhibits,  699. 

nonresidents  not  compelled  to  annex  original  documents,  699. 
copies  may  be  attached,  699. 
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DEPOSITIONS  TTNDEE  STATE  STATUTES  (Continued), 
if  witnesses  reside  inside  the  state,   699. 
effect  of  attaching  incompetent  documents,  699. 
remedy,  if  documents  not  attached,  699. 
nonattachment  not  vital  error,  699. 

nonpTodiietion  not  ground  for  rejection  of  whole  testimony,  699. 
materiality  to  be  considered,  699. 
documents  used  for  refreshing  memory,  699. 
documents   "read   in"   to    deposition,   699. 
taken  between  indictment  and  conviction,  716,  n.  72. 

DETECTIVE  when  not  an  accomplice,  770,  n.  22. 

DEVISEE,  when  not  included  under  "heirs  and  representatives,"  774. 

DIPLOMATIC   COEEESPONDENCE,   privileged,   762. 

DISCLOSUEES.     See    Confidential    Communications;    Privileged    Commu- 
nications. 

DISCOVEEY.     See  Adverse  Party;  Parties;  Witnesses. 
bill  of,  general  nature  of,  702. 

■asks  no  relief  other  than  discdvery,  702. 

incidental   relief   by  staying   action   until   discovery,   702c. 

greatly   favored  in  equity,   702. 

cross-bill  by  defendant,  702. 

evidence  must  be  material,  702. 

does  not  extend  to  what  purposes  and  facts,  702. 

right  of  either  party  to  demand,  702. 

not  necessary  that  party  cannot'  prove  case  without,  702e. 

what  party  seeking  should  show,  702c. 

as  to  fraud,  702. 

limitations  upon,  702. 

privileged  communications,  702. 

documentary  evidence,  702b. 

parties  jointly  entitled  to  documents,  702b. 

scandal,  702. 

penalties,  702. 
qualification,  as  to  party  to  action,  702a. 

corporation,  agent,  broker,  702a. 

not  granted  after  judgment,  702. 
guiding  principles,  702c. 
covers  all  causes  of  action,  702o. 
tort  as  well  as  contract,  702e. 
illustrative  cases,  702c. 
as  to  real  estate,  702c. 
as  to  body  of  deceased  person,  702c. 
in  aid  of  tribunals  of  sister  states,  702e. 
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DISCOVERY  (Continued). 

statutory  rules  as  'to,  703,  704. 

operate  as  substitute  for  former  practice,  YU3. 

equitable  jurisdiction  still  exists,  703. 

examination  of  adverse  party  before  trial,  703,  704. 

right  of  either  party,  703,  704. 

variations  in  state  statutes,  703. 

application  of  equity  principles,  703. 

not  compulsory  to  read  answers,  704. 

rights  of  parties  to  read  answers,  704. 

procedure   applicable   where   party   ignorant   of   collection   of   money 
by  adversary,  704,  n.  76. 

practice  under  statutes,  703. 

on  affidavit,  petition,  or  notice,  703. 

time  for  taking,  703. 

a,nnexing  interrogatories  to  pleading,  704. 

range  of  answer,  704. 

use  of  depositions  under,  703. 

original  documents  cannot  be  called  for  annexure,  703. 

power  of  commissioner  as  to  relevancy  or  competency,  704. 

when  nnconstitutipnal,  704. 

strict  construction  of  statutes,  704. 

limited  right  of  examination,  704. 

to  whom  answers  available,  704. 

no  right  to  inquire  mode  of  conducting  case,  704, 

in  federal  courts,  704a. 

effect  of  alteration  of  statutes,  704a. 

effect  of  Ex  parte  FisTc,  704a. 
effect  of  statutes  upon  former  remedy,  705. 

equitable  jurisdiction  still  exists,  705. 

legal  remedy  cumulative,  705. 

legal  remedy  substitutional,  705. 
conflict   as  to,   705. 
«cope  of  the  examination,  706,  707. 

tendency  to  extend  beyond  equity  limits,  706. 

conflict  as  to,  706. 

New  York  practice,  706. 

preparation   for   trial,   706. 

amount  for  which  judgment  may  be  prayed,  706. 

as  to  real  party  liable  on  contract,  706. 

before  or  after  commencement  of  action,  706.  ' 

not  limited  to  aid  framing  of  complaint,  706. 

must  be  hona  fide,  706. 

names  of  witnesses,  706. 

discretion  of  court,  706. 
penalty  for  refusal  to  answer,  706. 
examination  under  control  of  the  court,  707,  711. 

not  to  be  oppressive,  707. 
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DISCOVEEY  (Continued). 

nor  "fishing,"  707. 

application  for,  founded  on  affidavit,  707. 

object  of  affidavit,  707a. 

must  show  iona  fides  and  sufficient  grounds,   707a. 

what  questions  not  allowed,  707. 

modes  of  procedure  in  different  states,  707. 
liberal  construction  of  statutes,  707a. 
witnesses  must  be  parties  to  record,  707. 

nominal  parties  and  sureties,  707. 

officers  of  corporations,  707. 
examination  of,  707. 

agents  and  employees  of  corporations,  examination  of,  707. 
privilege    of    witnesses,  self-crimination.     See    Confidential    Communica- 
tions; Pbivideged  Communications. 
no  compulsion  to  disclose  crime,  708. 
no  compulsion  to  disclose  facts  involving  penalty,  708. 

incidental  facts,  708. 
■qualification  where  certain  facts  may  be  disclosed  with  impunity,  708. 
question  raised  at  trial,  708. 
when  compelled  to  disclose  fraud,  708.  « 

treasurer  of  corporation,  708. 
documents  to  refresh  memory,  708. 
pecuniary  injury  no  excuse,  708. 
when  privilege'  extends  to  part  only,  708. 
confidential  communications,  708. 

to  attorney,  708. 

of  husband  and  wife,  708. 

of  ministers  of  religion,  708. 

of   physicians,   708. 

of  certain  public  officers,  708. 
error  to  refuse  right  to  examine  adverse  party,  708. 
inspection  of  hooks  and  papers — 

at  common  law,  709. 

origin  and  development  of  the  right,  709. 

early  exercise  in  New  York,  709. 

limitation  to  documents  '  on  which  action  brought,  709. 
documents  held  in  trust,  709. 

Blaekstone's  comments,  709. 

influence  on  framer  of  judiciary  act  of  17S9,  709,  n.  56. 

of  documents  in  United  States  courts,  710. 
effect  of  refusal  to  produce,  710. 

procedure,  710,  710a. 

as  laid  down  by  Washington,  J.,  710,  n.  68. 

before  or  at  trial,  710. 

conflict  as  to,  710. 

decision  in  Carpenter  v.  Winn,  710. 

discussion  on  "in  the  trial,"  710. 
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DISCOVERY  (Continued). 

state  statutes  do  not  control,  710a. 

reasonable  notice  necessary,  710a. 

does  not  supersede  bill  of  discovery,  710a. 

nor  subpoena  duces  tecum,   710a. 
does  not  apply  to  equity  eases,  710a. 
does  not  apply  to  privileged  matter,  710a. 
effect  of  failure  to  comply  with  order  for,  710a. 
of  books  of  corporations,  710a. 
distinction  between  individual  and  corporation,  710a, 

as  to  self-crimination,  710a. 

corporation  creature  of  state,  710a. 

immunity  under  fifth  amendment  personal,  710a. 

in  actions  under  anti-trust  act,  710a,  n.  81. 
of  iooTcs  and  papers  in  state  courts,  711. 
statutes  regulating,  711. 
various  modes  prescribed,   711. 
upon  afSdavit  and  petition,  711. 

requisites  of,  711. 

discretion  of  court  as  to  granting,  711. 
as  to  mode  of  examining,  711. 
as  to  officers  of  corporations,  711. 
may  be  at  any  stage  of  the  cause,  711. 
provisions  of  New  York  code,  711. 
not  granted  for  what  purposes,  711. 
not  granted  if  action  cannot  be  maintained,  711. 
where  papers  abroad,  711. 
objects  of,  711. 

main  objects,  pleading  and  preparation  for  trial,  711. 
listing  documents  in  defendant's  possession,  711. 
copying  and  photographing  them,  711,  n.  8. 
not  made  evidence  by,   711. 
merely  private  documents  not  privileged,  711. 
sealing  up  parts  of  books  not  relevant,  711. 
privilege  of  witness,  self-crimination,  711. 
by  one  defendant  from  another,  711. 
by  one  not  a  party,  711. 
bona  fides  the  spirit  of  the  application,  711. 
penalty  for  disobedience,  711,  n.  89. 

DTSCEETION  OF  COXJHT    as  to  suppression  of  deposition,  686. 
as  to  extent  of  examination  of  adverse  party  before  trial,  707. 
as  to  granting  right  to  inspect  books  and  papers,  711. 
as  to  mode  of  examination,  711. 
as   to   instruction   as   to   conviction    on   uncorroborated    testimony   of   an 

accomplice,  769. 
as  to  transactions  with  deceased  or  incompetent  after  wairer  of  privilege, 

783. 
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DISOBEDIENCE  OF  WITNESSES.     See  Depositions,  653,  689. 

DISQUALIFYING   INTEEEST.     See   Competency  of   Witnesses. 

DISSOLUTION  OF  MAREIAGE.     See  Divorce. 

DISTANCE,  as  cause  for  taking  depositions,  653. 

DISTRICT  ATTORNEY,  confidential  communications  to,  T49. 

DIVORCE,  effect  of,  on  competency  of  confidential  communications,  736. 
competency  of  husbajid  and  wife  in  actions  for,  743,  746. 

DOCTOR.     See  Confidential  Communications;    Physicians. 

DOCUMENTS,   production  of,   for  taking,  depositions,   653. 
attached  to  depositions,  699. 

production  of,  compelled  by  bill  of  discovery,  702. 
inspection  of,  under  federal  statutes,  710. 
copying,  711,  n.  8. 
photographing,  711,  n.  8. 
included  in  confidential  communications  to  attorney,  750. 

DONATIO  MORTIS  CAUSA,  competency  of  evidence  of,  779. 
what'  essential  to  consummation  of,  779. 
delivery  of,  779. 

DONEE,  incompetent  as  to  transactions  with  a  deceased  or  incompetent,  779. 

DRUG  CLERKS.     See  CoNriDENTiAL  Communications. 

DRUGS.     See  Competency  of  Witnesses,  724. 

DRUNKENNESS    renders  witness  incompetent,  when,  724. 

DUMB  PERSON,  competency  of,  719. 

DUTY  OF  COMMISSIONERS.     See  Depositions. 

DYING  DECLARATIONS.     See  Competency  of  Witnesses,  71D. 

E 

EAVESDROPPERS.    See  Confidential  Communications. 

ENTRIES.    See  Books  of  Account. 

EQUITY.    See  Mistake. 

depositions  under  equity  practice.     See  Depositions,  635,    654,   665. 
bills  of  discovery  in  courts  of.     See  Discovery,  702-711. 
competency  of  parties  as  witnesses,  in  proceedings  in,  728. 
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EEASUEES  in  depositions,  ground  for  suppression,  692. 

ESTATE  OF  DECEASED  PEBSON,  meaning  of  phrase,  790. 
EVIDENCE,  distinction  between  testimony  and,  782. 
EXAMINERS  for  taking  depositions,  654. 
EXCHANGE,  bills  of.     See  Negotiable  Paper. 
EXECUTIVE,  acts  and  communications  of,  privileged,  762. 

EXECrUTOE    AND    ADMINISTEATOE,    waiver    of    objection    to    privileged 

communications  of  testator,  761. 
meaning  of  phrase,  774. 
competency  of,   as  to   transactions   with   deceased.     See   Competency   op 

Witnesses,  772-796. 

EXHIBITS  to  depositions,  644,  699. 
copies  of,  699. 

EXPLANATOEY  STATEMENTS,  part  received,  rest  admissible,  68.5,  782. 

P 

FACTOE.     See  Agent. 

FEDEEAL  COUETS,  depositions  in.     See  Depositions  in  Federal  Courts, 
637-655. 
certain  methods  of  discovery  do  not  exist  in,  704. 

FELONY,  conviction  of,  as  affecting  competency.     See  Competency  or  Wit- 
nesses, 716-718. 

FEME  COVEET.     See  Husband  and  Wipe. 

FIEM.     See  Partners. 

FISHING  QUESTIONS,  not  allowed,  707. 

FOBEIGN  COUNTEY,  depositions,  how  taken  in,  700. 

FOEEIGN  DEPOSITIONS.     See  Letters  Eogatoet. 

FOEEIGN  LAWS.    See  Depositions;  Letters  Eogatort. 

FOEEIGN  EECOEDS.    See  Depositions;   Letters   Eogatory.  ' 

FOEGEEY,  communications  to  attorney  as  to,  when  not  privileged,  753,  n.  17. 
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FOEGOTTEN  FACTS.     See  Competency  of  Witnesses,  724,  n.  85. 

FOEMBE  TEIAL,  juror  may  testify  as  to  facts  of,  766. 

effect   of   introduction  of  testimony  of   deceased   or  incompetent   witness 
taken  at,  782. 

FEAUD,  when  compelled  to  disclose,  under  discovery,  708. 

in  confidential  communications  of  husband  and  wife,  736. 
confidential  communications  to  aid,  753. 
award  of  arbitrators,  impeached  for,  763. 

FEEE  MASONS,  statements  of,  not  privileged,  771,  n.   37. 

FUNCTIONS  OF  JUDGE  AND  JUEY.     See  Province  of  Judge  and  Juky. 

Future  punishment,  belief  in,  as  affecting  competency,   712. 


G 

GAENISHEES.     See   Competency  op  Witnesses,  779;    Confidential  Com- 
munications, 754,  n.  40. 

GOD,   belief  in,   as   affecting  competency,   712,   713. 

GOVEENOE,  when  communications  of,  privileged,  762. 

GEAND  JUEORS,  when  competent  witnesses,  765. 

GEAND  JUEY,  transactions  of,  privileged,  765. 
relaxation  of  rule,  765. 

as  to  statements  of  witnesses  before  them,  765. 
not  to  impeach  indictment,  765. 

GRANTEE,  incompetent  as  to  transactions  with  a   deceased  or  incompetent, 
777,  n.  89. 

GRANTOR,  incompetent  as  to  trajisactions  with  a  deceased  or  incompetent, 
777,  n.  89. 

GUARDIAN,  competency  of,  as  to  transactions  with  deceased  or  incompetent, 
777,  n.  89,  793. 

H 

HEATHEN,  mode  of  swearing,  715. 

HEIRS,  meaning  of  term,   774. 

when  oompetfint  as  to  transactions  with  a  deceased  or  incompetent,  779. 
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HUSBAND  AND  WIFE    cannot  deny  sexual  intercourse,  733. 

confidential  communications  upon  examination  of  adverse  party,   708. 
competency  of,  as  witnesses.    See  Competjustoy  of  Witnesses,   732-747. 
common-law  rule  as  to,  733. 

the  maxims,  Netno  in  propria  causa  testis  esse  deiet,  733. 
Nemo  tenetv/r  seipsum  accusare,  733. 

absolute  prohibition  of  testimony,  733. 
grounds  of,  733. 
public  policy,  733. 

exception  in  collateral  proceedings,  733. 

illustrations,  733,  n.  70. 
where  interest  of  either  party  directly  involved,  733. 
on  questions   of  legitimacy  of  children,   733. 

access,  733. 
in  cases  of   coparties,   733,   734. 
in  bastardy  cases,  733. 

modern  rulings,   733. 
in  criminal  cases,   734. 

marriage  after  indictment,  734. 

exception  as  to  personal  violence,  734,  746. 
where  spouse  is  coparty  with  others,  734. 
in  prosecutions  for  bigamy,  734. 

first  wife  incompetent,  734. 

rule  as  to  challenged,  734. 

when  second  wife  competent,  734. 
confidential     communications     of.     See     Confidential     Commtinications, 

735-747. 
statutes  relating  to  competency  of,  743,  745-747. 

incompetent  as  to  transactions  with  a  deceased  or  incompetent  person,  77S. 
competent  as  to  transactions  of  deceased  with  third  person,  790. 

HYPNOTIC  INFLUENCE  as  affecting  competency  of  witness,  724. 


I 

IDIOTS,  when  competent  as  witnesses,  719. 

ILLNESS.     See  Sickness. 

IMBECILE.     See  Idiots. 

when  competent  as  a  witness,  719. 

IMMUNITY    from  prosecution,  710. 

INCAPACITY,   as   a   ground   of   incompetency.     See    Competency   op    Wit- 
nesses, 719-724. 
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INCOMPETENT  PERSONS,  eompeteney  of  testimony  as  to  transactions  with. 
See  CiOMPiTENCT  OP  Witnesses,  772-795. 

INDIAN  WITNESSES,  how  sworn,  712,  n.  9,  713,  nn.  27,  32. 

INFAMY,  groun-d  of  ineompeteney,   716,  717. 
removed  by  statute,  716. 
as  affecting  credibility,  717. 

INFANTS.     See   Chiujeen;    Competency  op  Witnesses;    Witnesses. 

competency  of,  as  witnesses  depends  on  intelligence  rather  than  age,  720. 

INFIDEL,  competency  of.     See  Competenct  op  Witnesses,   712-714. 

INFLUENCE,  hypnotic,  as  affecting  competency  of  witnesses,  724. 

INHABITANTS  OF  PUBLIC  CORPORATIONS,  competency  of,  as  witnesses, 
732. 

INJURY.     See  Personal  Injuet. 

IN  PERPETUAM.     See  Depositions. 

INSANE  PERSONS,  when  competent  as  witnesses,  723. 

INSANITY.     See  Competency  or  Witnesses. 
as  grounds  of  incompetency,  719,  723,  741. 

presumed  to  continue,  when,  723. 
competency  of  divorced  wife  as  to  that  of  husband,  737. 
competency  of  adverse  party  as  to  transactions  with.     See   Competency 
I   OP  Witnesses,   772-795. 

INSPECTION  OF  BOOKS  AND  PAPERS.     See  Discovery,   709-711. 

INSTRUCTIONS   FOR   WILLS.     See    Confidential    Communications,    755. 

INSTRUCTIONS   TO   JURY,   as   to   conviction   on   uncorroborated   testimony 
of   an   accomplice,   769. 

INTELLECT,  effect  of,  on  eompeteney,  720,  721. 

INTERCEPTED  LETTERS.     See   Confidential   Communications. 

INTEREST  rendered  witnesses  incompetent  at  common  law,  712. 
no  ground  of  incompetency,  725. 
affects  credibility,  725. 

disqualifying  witness  as  to  transactions  with  a  deceased  or  incompetent, 
772.    See  Competency  of  Witnesses. 

INTERPRETER,  in  the  taking  of  depositions,   666. 
for  deaf  and  dumb,  719. 
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INTERPRETER  (Continued). 

when  rule  as  to  confidential  communications  between  attorney  and  client 
applies  to,   751b. 

INTERROGATORIES.     See  Depositions;   Leading  Questions;   Witnes-wss. 

INTOXICATION,   as   affecting  competency,   724. 

competency  of  wife  as  to,  of  husband,  737,  n.  56. 
of  juror,  testimony  of  juror  as  to,  766,  n.  87. 

IRREGULARITIES    in  taking   depositions,   670. 

IRRESPONSIVE   ANSWERS  in   depositions,   691. 

ISSUE,  to  use  depositions  taken  at  former  trial,  683. 


J 

JAPANESE  WITNESSES,  how  sworn,  713. 

JEW,  former  rule  as  to  the  competency  of,  712. 
how  sworn,  715. 

JOURNALIST,   communications  to,   not   privileged,   771,   n.   37. 

JUDGE.     See  Court;  Peovince  op  Judge  and  Jury. 
to  examine  children  to  determine  competency,  721. 
confidential  communications  to,  748,  u.  74. 
privileged,  764. 

ought  not  to  testify,  764. 

except  as  to  facts  at  former  trial,  764. 
where  court  is  composed  of  several  judges,  764, 
refreshing  memory,  764. 
reasons  for  decision,  764. 

JUDICIAL   DISCRETION.     See  Judge. 

JURISDICTION.     See  Court;   Depositions;   Discovery. 
taking  depositions,  witness  cannot  question,  668. 

JURORS,  distrust  of,  by  jurists  of  common  law,  725. 
proceedings  of,  privileged,  766. 
when  competent  as  witnesses,  765,  766. 
as  to  what  facts,  766. 
deliberations  in  jury-room  inviolable,  766. 
misconduct  of,  767. 
how  proved,  767. 

JURY.     See  Jurors. 

Evidence  IV — 61 
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K 

KOEAN,  Mahometans  sworn  on,  715. 

L 

LATJDAlSnjM,  use  of  as  affecting  competency  of  witness,  724,  u.  81. 

LEADING  QUESTIONS,  objections  to  on  taking  depositions,  673. 

IiEGACY.     See  Legatee;  Wills. 

LEGAL  ADVISER.     See  Attorney. 

LEGATEE,  when  not  included  under  term  "heirs   and  representatives,"   774. 

LEGISLATURE,  debates  in,  privileged,  762. 

LETTERS,  confidential  communications  of  husband  and  wife  in,  736,  n.  34. 
intercepted,  735. 
written  to  children,  735,  n.  28. 
delivery  of,  a  "transaction,''  785,  n.  49. 

LETTERS  ROGATORY,   defined,  700. 
foreign  depositions  taken  under,  700. 
See  Dbpositioim's.    ■ 

LOST  DEPOSITIONS.     See  Depositions  in  Federal  Cotjbts. 

LUCID  INTERVALS,  competency  of  witnesses  during,  723.- 

LUNACY.     See  Insanity. 

LUNATICS.     See  Insane  Persons. 

M 

MADNESS.     See  Insanity. 

MAHOMETAN,  how  sworn,  715. 

MAKER.     See  Negotiable  Paper. 

MALPRACTICE,  rule  as  to  confidential  communications  in  actions  for,   760, 

MANUSCRIPT.     See  Documents;  Writings. 
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MABEIAGE.     See  Husband  and  Wife. 

termination  of,  as  affecting  admissibility  of  confidential  communications 

between  husband  and  wife,  736,  737. 
burden  of  proving,  to  render  spouse  incompetent,  744. 

MASON,  communication  from  one  to  another  not  privileged,  771,  u.   37. 

MASTER  AND  SERVANT,  competency  of,  as  to  transaction  with  deceased, 
773. 

MATERIALITY  OF  QUESTION  on  refusal  of  witness  ,  to   answer,  689. 

MAXIMS  in  this  volume: 

Cessante  ratione  legis  cessat  ipsa  lex,  756. 

Expressio  unius,  excVusio  alterms,  765,  ,n.  57. 

In  judicio  rum  oreditur  nisi  juratis,  712. 

Minor  jnrare  non  potest,  720. 

Nemo  in  propria  causa  testis  esse  debet,  727,  733. 

Nemo  tenetwr   seipsum  accusare,  733. 

MEDICAL  MEN.    See  Physicians. 

MEMORY,   competency,  when   defective,   724. 

MENTAL  CAPACITY,  want  of  as  affecting  testimony.     See  Competenct  oc 
Witnesses,  719-724. 

MESSAGES.     See  Copies;  Documents;   Telegrams. 
of  public  oflcers,  privileged,  762. 

MINISTERS.     See  Cleegymen. 

MISCONDUCT  OP  JURORS,  how  shown,  766,  767. 

MISNOMER,  effect  of,  662,  670. 

MISTAKE,  as  to  name,  effect  of,  641,  662,  670. 

MODIFICATION.     Sea  Alteration. 

MONEY,  deposit  of,  a  "transaction,"  785,  n.  49. 

MONOMANIA,  as  a  ground  of  incompetency,  723. 

MUNICIPALITIES,  inhabitants  of,  as  witnesses,  732. 

MUTES,  competency  of,  as  witnesses,  719. 


964  INDEX. 

[Beferences  are  to  Sections.] 

N 

ITAME,  mistakes  in,  effect  of,  641,  662,  670. 

NEGATIVE   TESTIMONY  as  to  transactions  with  incompetents  or  persons 
since  deceased,  777. 

NEGOTIABLE  PAPER,  execution  of,  a  "transaction,"  785,  n.  49. 

NEW  TRIAL,  use  of  depositions  in,  under  statute,  682. 
issues  and  parties  to  be  same,  683. 
statutes  must  have  been  complied  with,  683. 

NEXT  FRIEND,  incompetent  as  to  transactions  with  a  deceased  or  incom- 
petent, 777,  n.  89. 

NOMINAL  PARTIES,  when  subject  to  adverse  party  examination,  707. 
were  competent  as  witnesses  at  common  law,  727. 

.  NONACCESS.     See  Husband  and  Wipe. 

NONJUDICIAL  RECORDS.     See  Certificates;  Copies. 

NONEESIDENCE    OF    WITNESS.     See    Depositions;     Residence;     Wit- 
nesses. 

NOTES  AND  BILLS.     See  Negotiable  Paper. 

NOTES  OF  TESTIMONY,  when  not  admissible,  764. 
to  refresh  memory,  764. 

NOTICE    OP    TAKING   DEPOSITION.    See    Depositions,    63.7,    639,    640 

656-658. 
de  bene  esse,  637-641. 
service  of,  642. 

statutes  to  be  complied  with,  658. 
requisites  of,  661-664. 

to  contain  names  of  witnesses,  etc.,  -662. 
on  whom  served,  663. 
place  of  taking,  664. 
error  in,  670,  671. 
waiver  of  defects  in,  670,  675. 


INDEX.  965 

[Refereuces  are  to  Sections.] 

0 

OATH,  on  taking  depositions,  643,  660. 
of  commissioner,  651. 
sanction  of,  essential,  712. 
different  forms  of,  712.    ' 

for  different  denominations,  715. 
necessity  of,  712,  715. 
or  equivalent  required,  715. 

in  form  most  obligatory,  715. 
judge  to  determine  whether  obligation  of,  is  comprehended  by  infant,  720. 

OBJECTIONS  TO   COMPETENCY  of  witness.     See   Competency  or   Wit- 
nesses. 

OBJECTIONS   TO  DEPOSITIONS  under  state  statutes.     See  Depositions, 

670,  677. 
waiver  of,  671,  672. 
when  to  be  made,  673. 
suppression  of,  because  of,  686,  691. 

motion  to  suppress,  to  be  definite,  692. 

OFFICER  OF  COURT,  person  taking  deposition  is,  650. 

OFFICIAL  CERTIFICATES,  as  evidence.     See  Certificates. 

OFFICIAL  COMMUNICATIONS,  privileged,  762. 

ONUS  PROBANDI.     See  Burden  of  Proof. 

OPIUM,  use  of  as  affecting  competency  of  witness,  724,  n.  81, 


PAGAN,  how  sworn,  715. 

PARDON,  as  affecting  disability  for  infamy,  718. 
definition  of,  718. 
effect  of,  718. 

by  President,  718. 
exception,  718. 

PARSON.     See  Clergymen. 

PARTIES.    See  Adverse  Party. 

presence  of,  at  time  of  taking  deposition,  697. 

when  not  allowed,  697. 
examined  under  statutory  discovery,  707. 
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PAE'TIES  (Continued). 

what  parties  subject  to  adverse  examication,  707. 

nominal  parties  and  sureties,  707. 
formerly  incompetent  as  witnesses,  712,  727. 
nominal  party  competent,  727. 
competent  under  equity  practice,  728. 
formerly  not  compelled  to  testify  for  adversary,  729. 
prosecutor  in  criminal  eases,  729. 
effect  of  statutes  as  to  competency,  730,  731. 
refusal  to  testify,  personal  privilege,  731. 
adverse,  may  be  compelled  to  testify,  731. 
competency,  interest  of  husband  and  wife,  733. 

PARTNEES,    competency    of,    as   to    transaction    with    partner   of    deceased,. 
773,  n.  63,  787. 
of  one  against  representative  of  deceased,  787.     See  Competency  of  Wit- 
nesses, 787. 

PAYMENT,  a  "transaction,"  793. 

PE'CTJNIAET  INTEEEST,  rendering  vritness  incompetent  as  to  transactions 
with  a  deceased,  775. 

PENALTIES    AND    EOEPEITUEES,    confidential    communications    betweea 
husband  and  wife  as  to,  735,  n.  9. 

PENTATEUCH,  Jews  sworn  on,  715. 

PEEJXJEY  as  affecting  competency  of  witness,  716. 

PEEPETUATE  TESTIMONY,  depositions  to,  701. 

PERSONAL  INJURY,  competency  of  husband  and   wife  in  criminal  aetions^ 
for,  746. 

PERSONAL    EEPEESENTATIVE.     See    Agent;    Executoe   and    Adminis- 
tii,\.tor;  Guardian;  Trustee. 

PETIT  JUEOES.    See  Competency  of  Witnesses;   Jurors;   Province  of 

Judge  and  Jury. 
when  competent  witnesses,  766. 

as  to  misconduct  of  jury,  767. 
proceedings  of,  privileged,  766. 

PHOTOGRAPHS  of  papers  on  discovery, '711,  n.  8. 

PHYSICAL  CONDITION.    Bee  Personal  Injury. 

PHYSICAL  INJURY.    See  Personal  Injury. 
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PHYSICIANS,   confidential   communieations   to.    See    Confidential   Commu- 
nications, 759-761. 
to  assistants,  759. 
to  hospital  doctors,  759. 
to  consulting  doctors,  759. 

PLACE,  inspection  of.    See  View. 

PLEADINGS,  effect  of,  on  admissibility  of  depositions,  682. 

POLICY.     See  Public  Policy. 

PRESENCE  of  party  at  taking  of  deposition,  effect  of,  671,  697. 

PEESIDING  JUDGE.     See  Judge;  Pkovince  of  Judge  and  Jury. 
certificate  of,  in  authentication  of  court  records,  628,  629. 
incompetent  as  witness,  as  to  what,  764. 

PEESXJMPTIONS,  of  continuance  of  existing  state  of  things,  638,  680. 
as  to  sanity  and  insanity,  723. 
of   agency  from  marriage,   741. 
as  to  competency  of  infants  as  witnesses,  720. 
of  continued  residence  of  witness,   638. 
of  regularity,   depositions,  651,   659,  660. 
of  continuation  of  cause  for  taking  deposition,  680. 

against  interest  of  officer  taking,  644. 
noLe,   from  failure  of  party  to   testify,   731. 

from  failure  to  waive  privileged  communication,  761. 

from  failure  of  accused  person  to  avail  himself  of  privilege  to  tes- 
tify, 730. 

that  interested  witness  will  testify  falsely,  725. 
as  to  employees  of  corporation,  725,  n.  89. 
that  party  living  in  Christian  country  believes  in  Christian  religion,  713. 

PREVIOUS  CONVICTION.     See  Conviction. 

PRIEST,  privileged  communieations  to,  758. 

PRINCIPAL,   incompetent   as   to   transactions   with   deceased   or   inaompetent 
surety,  779. 

PRINCIPAL  AND  AGENT.     See  Agent;  Principal. 
communieations  not  privileged,  when,   751b. 

PRINCIPAL  AND  SURETY.     See  Principal;  Surety. 

PRIVATE  CORPORATIONS.     See  Corporations. 

PRIVATE  ENTRIES.     See  Books  op  Account. 

PRIVILEGE   OP  SILENCE.    See   Confidential  Communications. 
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PRIVILEGE  OF  WITNESSES    from  arrest,  depositions,  653. 
under  bill  of  discovery,  708,  711. 

PRIVILEGED  COMMUNICATIONS,  no  discovery  of  documents,  constituting, 

711. 
with  regard  to  second  vrife  in  bigamy,  744. 
affairs  of  state,  762. 

what  are,  762. 

the  rule  with  regard  to,  762. 
as  to  the  President,  "governors,   cabinet  officers,   762. 
information  lies  in  their  discretion,  762. 

heads  of  departments  cannot  be  called  upon  for  documents,  etc.,  762. 
the  leading  ease,  762. 
the  twelve  canons  of  Evans,  J.,  762. 
English  law  the  same,  762. 

communications  between  prosecuting  attorneys  and  witnesses,  762. 
statutes,  762. 

archives  of  foreign  consulate,  762. 
government  detectives  and  other  agents,  762,  n.  7. 

illustrations,  762. 
secondary  evidence  of  such  papers  excluded,   762,  n.   95. 
arbitrators  privileged,  763. 

from   impeaching  award,   763. 

when  competent  witnesses,  763. 

what  may  be  shown  by  them,  763. 

not  joining  in  award,  763. 

may  show  partiality  or  misconduct  of  others,  763. 

tendency  of  courts,  763. 
judges  privileged,  764. 

probability  of  being  called  as  witness,  764. 

when  conducted  preliminary  examination,  764. 

when  competent  witnesses,  764. 

objections  to  the  practice,  764. 

where  several  sitting,  764. 

reasons  for  decisions  privileged,  764. 

not  bound  to  leave  bench,  764. 

not  ground  of  exception  if  h«  does,  764. 

statutes  providing  for  another  judge,  764. 

in  what  case  error  to  leave  bench,   764. 
grand  jurors,  proceedings  of,  privileged,  765. 

when  competent  witnesses,  765. 

as  to  contradictions  of  witnesses,  765. 

as  to  perjury  before  them,  765. 

in  collateral  proceedings,  modern  rule,   765. 

illustrations,  765. 

on  motion  to  set  aside  indictment,  765. 

the  maxim,  Expressio  umus,  exclusio  aiterius,  as  applied  to,  765,  n.  57. 

English  practice,  765. 
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PEIVILEGED  COMMUNICATIONS  (Continued). 

New  York  practice,  765. 

statutes  and  exceptions,  765. 
petit  jurors,  proceedings  of,  privileged,  766. 

when  competent  witnesses,  766. 

not  to  give  facts  to  other  jurors,  766. 

objections  to  practice,  766. 

reasons  therefor,  766. 

eases  rare,  766. 

facts  at  former  trial,  766. 

evidence  as  to  verdict,  766. 

United  States  supreme  court  rule,  766. 

Bigelow's  statement  of,  766. 

as  to  inadvertent  errors,  766.  . 

as  to  misconduct  of  parties  or  officers,  766. 

as  to  deliberations,  766. 

as  to  misapprehension  of  effect  of  verdict,  766. 

as  to  other  causes  conducing  to  error,  766,  nn.  87,  88. 
as  to  misconduct  of  jury,  767. 

testimony  not  received  as  a  rule,  767. 

reasons  therefor,  767. 

states  in  which  rule  relaxed,  767. 

rule  in  California  and  Iowa,  767. 

rule  ,in  Texas  as  to  examination  in  Open  court,  767. 

when  jury  assailed  for  misconduct,  767. 

as  to  misconduct  out  of  the  jury-room,  766,  u.  87,  767,  u.  96. 
telegrams,  when  not  privileged,  771.     See  Telegrams. 
other  confidential  communications  not  privileged,  771. 

of  secret  societies,  771. 

of  Masonic  secrets,  771. 

of  commercial  agencies,  771. 

of  newspaper  reporters,  771. 

of  banker  and  customer,  771. 
testimony  as  to  transactions  with  deceased  or  incompetent  persons,  whei* 

privileged.     See  Competency  op  Witnesses,  772-795. 

PRODUCTION    OP    DOCUMENTS,    how    secured.    See    Subpoena    Duces 
Tecum. 
at  taking  of  depositions.     See  Depositions. 

PROFESSIONAL  CONFIDENCE.    See  Conhdbntial  Communications. 

PROFESSIONAL  MEN.     See  Attorney;   Clergymen;   Physicians. 

PROMISSORY  NOTES.     See  Negotiable  Papers. 

PROOF,  when  unnecessary.     See  Admissions;  Presumptions. 
of  conviction  for  crime,  718. 
of  agency  between  husband  and  wife,  741. 
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PEOPONENT  OP  WILL,  incompetent  as  to  what,  792. 

PBOSECTJTOE,  competency  of,  in  criminal  cases,  729. 
confidential  communications  to,  privileged,  749. 
privileged  as  to  affairs  of  state,  762. 

PROVINCE  OF  JUDGE  AND  JUET.     See  Couet;  Judge;  Jxiroes. 
judge  passes  on  competency,  719,  720. 
judge  to  examine  children  to  determine  competency,  721. 
as  to  competency  and  weight  of  evidence,  736. 
as  to  confidential  communications,  748a,  750. 

PUBLIC  POLICY,  as  to  competency  of  husband  and  wife  as  witnesses,  733. 
as  to  communications  between  attorney  and  client,  748,  749. 

PUBLIC  PEOSECUTOE.     See  Prosbcutob. 

PUBLIC  WEITINGS.     See   Documents. 


Q 

QUAKEES,  how  sworn,  715. 

QUESTIONS  FOE  COUET  AND  JURY.     See  Peovince  op  Judge  and  Juey. 


R 

REAL  ESTATE.     See  Discovert,  702c. 

REASONABLE  NOTICE  for  taking  depositions,  640,  661. 
for  inspection  of  documents,  728. 

REBUTTAL   of  improper  motive,  conduct,  etc.,  772. 

RECOGNITION,  of  agent  by  principal.     See  Agents;  Principal. 

REPEESHING  MEMOEY  of  judge,  764. 

EEFUSAL  OF  WITNESS  to  answer,  when  ground  for  suppression  of  depo- 
sition, 689. 

EELATIONSHIP.     See    Children;    Competency    op   Witnesses;    Husband 
AND  Wipe. 
no  effect  on  competency  of  witness,  778. 

RELATIVE,  competency  of,  as  witness,  778. 


INDEX.  971 

[References  are  to  Sections.] 

EELEVANCT,    introduction    of    part    of    statement,    conversation,    document 
or  transaction  renders  rest  relevant,  685,  781. 
commissioners    for   taking    deposition    do   not   usually   pass   on,   of   testi- 
mony, 676. 
of  evidence  necessary  to  production  on  bill  of  discovery,  702. 
what  relevant  to  corroborate  accomplices,  770. 

EEIjIGIOUS    belief,    effect    of,    competency.    See    Competenct    op    Wit- 
nesses, 712-715. 

EEPEESENTATIVES.    See  Agent;   Executor  and  Administrator;    Trus- 
tee. 
meaning  of  term,  774. 

competency  of,  as  to  transactions  with  deceased  or  incompetent,  772-796. 
See  Competency  op  Witnesses. 

BETAKING  DEPOSITIONS,  ground  for,  698. 

EETUEN  OP  COMMISSIONEE,  on  depositions,  651. 
mistakei  in,  669. 

EETUEN  OF  OFFICEES,  when  corrected  or  amended,  693. 

EOGATOEY  LETTEES.     See  Letters  Eogatort. 

EULE8  for  guidance  as  to  competency  of  witnesses,  796. 


s 

SANITY  OP  DEPONENT,  where  challenged,   692. 

SCEIPTUEES,  used  in  administering  oath,  715. 

SCEIVENEE,  communications  to,  when  not  privileged,  751,  786. 

SECEETS  OF  STATE,  privileged,  780. 

SELP-CEIMINATION  OF  WITNESSES,  under  bill  of  discovery,  708,.  711. 

SENTENCE,  when  served,  removes  incompetency  of  infamy,  718. 
conflict  as  to,  718. 

SEPAEATE  TEIAL,  effect  of,  on  competency  of  accomplices,  768. 

8EEVICE8,  competency  of  testimony  as  to,  adverse  party  being  dead,  785, 
n.  49. 

SHABEHOLDEES.     See  Stockholders. 
competency  of,  as  witnesses,  732. 
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SHOP-BOOKS,  as  evidence.     See  Books  op  Account. 

SHORTHAND  NOTES.     See  Stenographeks. 

SICKNESS.     See  Depositions. 

testimony  of  persons  temporarily  incapacitated,  719. 
questions  and  answers  read  to  jury,  719. 

SIGNATUEE,  to  deposition,  665. 
by  initials,  665,  n.  3. 
to  shorthand  notes,  665,  n.  3. 
of  illiterate  person,  665,  n.  3. 
absence  of,  665,  u.  4. 
a  "transaction,"  786. 

SOLICITOE.     See  Attoenet. 

of  patents,  rule  as  to  confidential  communications  between  attorney  and 
client  does  not  apply  to,  751. 

SPOUSE.     See  Husband  and  Wipe,  734. 

STATE  LAWS.     See  Statutes. 

STATE  STATUTES.     See  Statutes. 

STATUTES   as  to  depositions,  construction  of,  634. 

in  federal  courts,  643. 
as  to  objections  to  taking  depositions,  677. 
providing  for  affirmation,  714. 
removing  incompetency  for  want  of  belief,  714. 
removing  incompetency  for  conviction  of  infamous  crime,  716. 
removing  incompetency  for  interest,  730,  731, 

husband  and  wife,   745,   746. 

general  tendency  of  statutes,  747. 
as  to  agency  between  husband  and  wife,  740. 
as  to  confidential  communications  to  attorney,  757. 

to  clergymen,  758. 

to  physicians,  759. 
as  to  conviction  on  testimony  of  an  accomplice,  769. 
as  to  transactions  with  deceased  or  incompetent  persons.     See  Competency 

OP  Witnesses,  772-796. 

STATUTORY  DISCOVEBY.     See  Discovert,  703-711. 

STENOGEAPHEKS,  confidential  communications  to,  when  privileged,  751b. 
taking  depositions,  665. 
reference  to  in  certificate,  644,  n.  10. 

STOCKHOLDERS,  as  to  transactions  with  deceased  or  incompetent,  775a. 
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STOLEN  GOODS,  possession  of,  as  corroboration  of  accomplice,  770. 

STRANGER  acting  as  commissioner  for  taking  depositions,  651. 

SUBPOENA,  in  case  of  deposition,  653. 

SUBPOENA  DUCES  TECUM,  for  deposition,  653. 
for  inspection  of  documents,  710,  711. 
for   production   of  telegrams,   771. 

SUGGESTIVE  QUESTIONS.    See  Leading  Questions. 

SUMMARY  OF  RULES  for  guidance  as  to  competency  of  witnesses,  796. 

SUPPRESSION  OF  DEPOSITIONS.     See  Depositions,  686-692. 

SUPREME  BEING,  want  of  belief  in,  as  affecting  competency,  712. 

SURETY.     See  Principal. 

when  subject  to  adverse  party  examination,  707. 

incompetent  as  to  transactions  with  deceased  or  incompetent  principal,  779. 

SURGEONS.     See  CoNriDENTiAL  Communications  ;  Physicians. 
confidential  communications  to,  759-761. 

SWEARING  "WITNESS.    See  Oath. 

T 

TAKING  VIEW.     See  View. 

TAMPERING  with  depositions,  effect  of,  687. 

TELEGRAMS,  when  not  privileged,  771. 
persons  divulging  punishable,  771. 
effort  to  be  made  privileged,  771. 
Cooley,  J.'s,  advocacy,  771. 
discussion  of,  771. 
present  state  of  the  law,  771. 
privilege  of  persons  not  abrogated,  771. 

husband  and  wife,  attorney  and  client,  etc.,  771. 
how  to  be  described  in  subpoena  with  reference  to  period,  771. 

TESTIMONY,  bills  to  perpetuate,  635. 
depositions  to  perpetuate,  701. 
must  be  under  oath  to  be  competent,  715. 
of  infants,  when  received,  720. 

incompetency  of,  burden  on  party  objecting.     See  Competency  op  Wit- 
nesses,   744,    749,    759,    776,    788. 
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TESTIMONY  (Continued). 

given  at  former  trial  by  an  incompetent  or  deceased,  effect  of  introduction 

of,  782. 
distinction  between  evidence  and,   782. 

THINGS.     See  Discovert,  702c. 

THIED  PERSON.    See  Stranger. 

suits  between,  competency  of  husband  and  wife  as  witnesses,  735-742. 
present  at  confidential  interview,  751b. 

instructions  for  will,  755. 
competent   as    to   transactions   with    a    deceased    or   incompetent    in    his. 

presence,  790. 

TIME  for  taking  testimony  under  equity  practice,  655c. 

TOBT  ACTIONS,   discovery  in,   705,   u.   90. 

TRANSACTION  with  incompetent,  or  person  since  deceased,  testimony  as  to. 
See  CoMPETENCT  OP  Witnesses,  772-795. 
meaning  of  the  term,   785,  793. 

TRAVERSE  JURORS.     See  Jurors. 

TRIAL,  when  said  to  begin,  686. 

TRUSTEE,  competency  of  cestui  que  trust,  as  to  transactions  with  deceased, 
793. 

TYPEWRITING,  used  on  taking  deposition,  665. 
how  far  compliance  with  statute,  665. 


V 

"VETERINARY  SURGEON,  communications  to  not  privileged,   759,  n.   14. 

VIEW,  testimony  of  juror  as  to  improper,  766,  n.  87. 

VOIR  DIRE,  competency  of  witnesses  ascertained  on,  713,  796. 


w 

WAIVER   of  defects  in  depositions,  notice,  etc.,  641,  657. 
by  cross-examining  witness.  041,  645,  646. 
by  failing  to  object,  645,  646,  671. 
by  consent,  646,  671. 
of  objections  to  commissioner,  672. 
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WAIVEE  (Cantinued). 

to  competency  of  witness,  671. 

by  failing' to  object  to  evidence,  675. 

of  competency  of  party  as  witness,  by  calling  him,  730. 

of  competency  of  husband  and  wife,  745,  746. 

of  privilege   of  objecting  to  confidential  communications,   739,  756,   761. 

of  objection  to  privileged  communications  to  attorneys,  756. 
right,  how  waived,  756. 
to   physicians,   759,   761.    See   Confidential  Communications. 

of  objection  to  testimony  as  to  transactions  with  a  deceased  or  incom- 
petent.     See   COMPETENCT  OF  WITNESSES,    772-796. 

by  witness  of  payment  of  fees  in  advance,  747. 

WAED,  when  competent  as  to  transactions  with  a  deceased   or  incompetent 
guardian,  777,  n.  89. 

WARBANTOR,  incompetent  as  to  transactions  with  deceased  or  incompetent, 
779. 

WEIGHT  OP  EVIDENCE   of  children,  740. 

WIDOW.     See  Husband  and  Wife. 

when  competent  as  to  transactions  with  a  deceased  or  incompetent,  778. 

WIFE.     See  Husband  and  Wife. 

WILLS.     See  Conwdential  Communications. 

confidential  communications  of  husband  and  wife  as  to,   735,  n.  9,  736, 

n.  34. 
instructions  for  drawing,  when  not  privileged,  755. 

when  attorney  signs  as  attesting  witness,  755,  756. 
probate  of,  beneficiaries  may  testify  as  to  what,  792. 

WITNESSES,   compelling   attendance   of,   for  taking   deposition,   653. 
may  write   answers  on  taking   deposition,   665. 
refusing  to  answer,  suppression  of  deposition  for,  689. 

other  penalties,  689. 
privilege  of,  upon  examination  of  adverse  party,  708. 
classes  of,  incompetent  at  common  law,  712. 
when  said  to  be  incompetent,  712. 
declining  to  state  belief,  713. 
sworn  according  to  religious  belief,  715. 
parties  as,  common-law  rule,  727-732. 
who  may  now  testify,  730. 

accused  persons,  730. 

exceptions,  730. 
as  to   transactions  with  deceased   and  incompetent  persons.     See  Compb- 

TENCT  OF   Witnesses,   772-795. 
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"WITNESSES  (Continued). 

mode  of  ascertaining  competency  of,  796. 

not  compelled  to  criminate  themselves,  illustrations,  730. 

WRITINGS.    See  Authenticated  Copy;    Copies;   Documents. 
whole  context  to  be  received,  685. 
rule  as  to  confidential  communications  to  attorney  includes,  768. 

WRITTEN  EVIDENCE.    See  Copies;  Documents;  Writings. 


